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Agency  for  Healthcare  Research  and  Quality 

NOTICES 

Patioiit  Safoty  Organizations: 

Voluntary  RolincinislniKMit  From  Rvdor  Trauma  Contor, 
BH20 

Voluntary  Rolincjnishmont  From  thn  HREF  RSO,  (1815) 
Voluntary  Roliiuiuishmont  From  tho  (ionnocticut  Hospital 
Association  Fodoral  Patient  Safety  Organization, 
(i815)-(1820 

Agriculture  Department 

See  Food  Safety  and  Insjiection  Seryice 
See  Forest  Seryice 

Army  Department 

See  Engineers  Corjis 

NOTICES 

Exclusiye,  Non-Exclusiye,  or  Partially-Exclusiye  Licen.sing 
of  an  Inyention: 

Antibodies  With  Simultaneous  Siibsite  Specificities  to 
Protein  and  Lipid  Epitopes,  0814 

Bureau  of  Consumer  Financial  Protection 

RULES 

lligh-(k)st  Mortgage  and  I  lomeowner.ship  (Counseling 

Amendments  to  Truth  in  Lending  Act,  etc.,  0850-05)7.0 
R(!(]uirement.s  for  (Copies  of  A])])rai.sals  and  Other  Written 
Valuations  Under  the  Eipial  (Credit  Opportunity  Act, 
7210-7250 

Chemical  Safety  and  Hazard  Investigation  Board 

NOTICES 

Meetings:  Sunshine  Act,  0807 

Children  and  Families  Administration 

NOTICES 

Agency  Information  Collection  Actiyities;  Proposals, 
Submissions,  and  Approyals.  0820-0821 

Civil  Rights  Commission 

NOTICES 

Meetings; 

Georgia  Advisory  Committee,  0807 

Coast  Guard 

RULES 

Drawbridge  (Operations: 

Long  Island,  New  York  Inland  Waterway:  East  Rockaway 
Inlet  to  Shinnecock  (Canal,  0728-0780 
Safety  Zones: 

Woldenhnrg  Park,  Mi.ssi.ssip])i  River,  New  Orleans,  LA, 
0780-0782 

Standard  Numbering  System,  Vessel  Identification  System, 
and  Boating  Accident  Report  Database:  (Changes,  0782 
PROPOSED  RULES 
Safety  Zones: 

(Chelsea  River,  Boston  Inner  Harbor,  Bo.ston,  MA,  0782- 
0788 

Commerce  Department 

.See  Industry  and  Security  Bureau 
.See  International  Trade  Administration 


.See  National  Oceanic  and  Atmospheric  Administration 
.See  National  Telecommunications  and  Information 
Admini.stration 

Commission  of  Fine  Arts 

NOTICES 

Meetings,  0818 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings:  .Sunshine  Act,  0818 

Defense  Department 

.See  Army  Department 
.See  Engineers  (Corj3s 
NOTICES 
Meetings: 

Defense  Legal  Policy  Board,  0818-0814 

Energy  Department 

.See  Fculeral  Energy  R(!gnlatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  Impact  .Statements;  Availability,  etc.: 
.Sac.ramento-.San  loaquin  Delta  Islands  and  Levees 
Feasibility  .Study.  0814-0815 

Environmental  Protection  Agency 

RULES 

A|)proyals  and  Promulgations  of  Air  Quality 
Implementation  Plans: 

Minnesota;  Flint  Hills  Resources  Pine  Bend.  0788-0780 
lm|)lementation  Plans  and  Designation  of  Areas  for  Air 
Quality  Planning  Pur|3oses:  Approvals  and 
Promulgations: 

New  Hampshire:  Redesignation  of  the  Southern  New 
Hampshire  15)5)7  8-honr  (Ozone  Nonattainment  Area. 
0741-0748 

National  Emission  Standards  for  Hazardous  Air  Pollutants 
for  Major  .Sources: 

Industrial,  Commercial,  and  Institutional  Boilers  and 
Proce.ss  Heaters,  7188-7218 
Revisions  to  .State  Implementation  Plans: 

(kdifornia;  Placer  County  Air  Pollution  (ioutrol  Di.strict, 
0780-0740 

(ialifornia;  .San  joacjuin  Valley  United  Air  Pollution 
Control  Distric:t.  0740-0741 
PROPOSED  RULES 

A])])roval.s  and  Promulgations  of  Air  Quality 
hnjilementation  Plans: 

Minnesota;  Flint  Hills  Resources  Pine  Bend,  0788-0784 
Revisions  to  .State  Implementation  Plans; 

(California:  Placer  County  Air  Pollution  (Control  Di.strict, 
0784-0785 

NOTICES 

(Clean  Air  Act  (Operating  Permit  Program: 

Ohjectiou  to  Permit  for  Wi.sconsiu  Public  .Service  (Corp.  JP 
Pulliam  Plant,  0817-0818 

Notice  of  Issuance  of  Prevemtion  of  .Significant  Deterioration 
Modification: 

NRG  Backup  Generation  Services.  0818 
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Executive  Office  of  the  President 

.See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  Directives: 

Turhomeca  S.A.  Tnrhoshaft  Engines,  (172.1-8728 
(Mass  E  Airspace;  Amendments: 

Lincoln.  ME.  8727-(i728 
Ontonagon,  Ml.  872()-8727 
PROPOSED  RULES 
Airworthiness  Directives: 

Rolls-Rovce.  PL('  Turholan  Engines,  8749-87.10 
NOTICES 
Meetings: 

RTCA  Spei:ial  (Aimmittee  22.1:  Rechargeable  Lithium 
Hatterv  and  Batterv  .Svstems.  .Small  and  Medium, 

8H4.1 

Federal  Election  Commission 

NOTICES 

Meetings;  .Sunshine  Act.  8818 

Federal  Emergency  Management  Agency 

RULES 

Final  Flood  Elevation  Determinations,  8743-8748 

Federal  Energy  Regulatory  Commission 

NOTICES 

(Combined  Filings.  881.1-(i817 

Federal  Highway  Administration 

NOTICES 

Final  Federal  Agency  Actions  on  Proposed  Interchange 
Project  in  Mas.sacluisetts.  884.1-8848 

Fine  Arts  Commission 

.See  (Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  'I’hreatened  Wildlife  and  Plants; 

Listing  38  .SjKicies  on  Molokai,  Lanai,  and  Maui  as 
Endangered,  etc.,  878.1-8794 

Food  and  Drug  Administration 

PROPOSED  RULES 

.Standards  for  the  Growing,  Harvesting,  Packing,  and 
Holding  of  Produce  for  Human  Consumption: 

Current  Good  Manufacturing  Practice  and  Hazard 
Analysis  and  Risk-Ba.sed  Preventive  Controls  for 
Human  Food,  etc.:  Meeting,  8782-(i7(i4 
NOTICES 

Agency  Information  (Collection  Activities:  Pro]M)sals, 
.Submissions,  and  Approvals: 

Guidance  for  Industrv.  FDA  .Staff,  and  Foreign 

(Covernments;  FY  2812  Medical  Device  U.ser  Fee 
.Small  Business  Qualification  and  (Certification,  8822- 
8823 

Miidical  Devices;  Insjiection  by  Accredited  Persons 
Program.  (i82 1-8822 

Determinations  'I'hat  Products  Were  Not  Withdrawn  ITom 
.Sale  for  Reasons  of  .Safety  or  Effectiveness: 

DIFFERIN  (Adapalene).  8823 
Public  Hearings: 

Review  and  Regulation  of  Drugs  for  the  Treatment  of 
Amyotrophic  Diteral  .Sclerosis,  8824-882.1 


Public  Workshops:  | 

Accessible  Medical  Device  Labeling  in  a  .Standard  | 

(Content  ami  Format;  Correction,  882.1  I 

Review  Periods  for  Patent  Extensions:  P 

BEYAZ.  8828-8827 
XALKORL  8828 

Food  Safety  and  Inspection  Service 

NOTICES 

Agency  Information  (Collection  Activities;  Proposals. 

.Submissions,  and  AjJiJrovals; 

Import  of  IJndenatured  Inedible  Product.  8803-8804 
(Codex  Alimentarius  CCommi.ssion: 

Meeting  of  the  Codex  (Committee  on  Food  Labeling, 

8804-8805 

Forest  Service 

NOTICES 

Agency  Information  (Collection  Activities;  Proposals, 

Submissions,  and  A]Ji)rovals: 

Arctic  National  Wildlife  Refuge  Recreation  Visitor  Studv 
2013,880.1-8808 
M(M!ting.s: 

Forest  Resource  (Coordinating  Committee,  8808 

Geological  Survey 

NOTICES 

Agency  Information  (Collection  Activities;  Projjosals. 

.Submissions,  and  Approvals,  8829-8830 

Health  and  Human  Services  Department 

.See  Agency  for  Ihndthcare  Re.search  and  Quality 
.See  (Children  and  Families  Administration 
.See  Food  and  Drug  Administration 

Healthcare  Research  and  Quality  Agency 

.Sf;(*  Agency  for  Healthcare  Re.search  and  Quality 

Homeland  Security  Department 

.See  (Coast  (Cuard 

.See  Federal  Emergency  Management  Agency 
.See  U..S.  (Customs  and  Border  Protection 
NOTICES 

Fi.scal  Year  2012  .Service  Contract  Inventory,  8827-8828 

Indian  Affairs  Bureau 

PROPOSED  RULES 

Establishment  of  the  Adequate  Yearly  Progress  Negotiated 
Rulemaking  Committee.  8770-8772 

Industry  and  Security  Bureau 

PROPOSED  RULES 

Revisions  to  the  Export  Admini.stration  Regulations: 

Articles  the  President  Determines  No  Longer  Warrant 
(Control  Under  the  IL.S.  Munitions  List  That  Are 
Related  to  Launch  Vehicles,  Missiles,  Rockets,  and 
Military  Explosive  Devices,  87.10-8782 

Interior  Department 

.See  Fish  and  Wildlife  .Service 
.See  Geological  .Survey 
.See  Indian  Affairs  Bureau 
.See  Land  Management  Bureau 
.See  Reclamation  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Failure  'I'o  File  Cain  Recognition  Agreements  and  Other 
RcHpiired  Filings,  8772-8781 
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Net  Investment  Income  Tax;  Correc:tion.  (>781-8782 

NOTICES 

Agency  Information  (;ollec;tion  Activities:  I’ro])osals, 
Submissions,  and  Ap])rovals,  (>84(>-(>848 

International  Trade  Administration 

NOTICES 

(aitical  Infrastructure  Protection  and  CAbta'  Secnritv  Trade 
Mission  to  Saudi  Arabia  and  Kuwait,  (>8()7-(>8()9 
IJ.S.  Healthcare  Trade  Mission  to  Russia;  Moscow  and  St. 

P(!tersburg:  Correction,  (>8()‘)-(>81() 

II.S.  Infrastructure  Trade  Mission  to  Colombia  and  Panama, 
(>810 

International  Trade  Commission 

NOTICES 

Investigations;  Terminations.  Modifications  and  Rulings: 
Certain  Balloon  Dissection  Deviccxs  and  Products 
Containing  Same,  (>838 

Certain  Cases  for  Portable  Electronic  Devic;c^s,  (>834-8835 
Certain  Kinesiotherapv  Devic;es  and  Com]>onents  Thereof, 
8838-8837 

Certain  Mobile  Handset  Devic:es  and  Related  Touch 
Keyboard  Software,  8835-8838 
(Certain  Wireless  Commnnic;ations  Ecjnipment  and 
Articles  Therein,  8837-8838 
Fresh  Tomatoes  From  Mexic;o,  8834 

Land  Management  Bureau 

NOTICES 

Agenc.y  Information  Collection  Activities;  Proposals. 

Submissions,  and  A])prc)vals,  8830-8832 
Midling  Addrciss  Change  for  the  Utah  State  Office,  Salt  bake 
City,  UT,  8832 
Recpie.sts  for  Nominations: 

John  Day-Snake  Resource  Advisory  Council,  Oregon/ 
Washington.  8832-8833 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

I’isheries  Off  West  Coast  States: 

Coastal  Pelagic;  Sjjecies  Fisheries:  Annual  Spec:ific:ations, 
8704-8797 

Takes  of  Marine  Mammals  Incidental  to  Sjiecified 
Activities: 

II.S.  Navy  Training  and  Testing  Activities  in  the  Atlantic 
Fleet  Training  and  'I’esting  Study  Area.  7050-7135 
U.S.  Navy  Training  and  Testing  Ac:tiv'itic:s  in  the  Hawaii- 
Southern  California  Training  and  Testing  Stndv  Area, 
8078-7048 

Western  Pac:ific;  P’isheries 

2013  Annual  Catc.h  Limits  and  Ac;c:onntability  Mciasnres. 
8798-8802 
NOTICES 
Meetings; 

North  Pacific:  Fishery  Management  Council,  8811 
Western  Pac:ific;  Fishery  Management  Council,  (>810-8811 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Policies  and  Recjuirements  Coverning  Country  Code  Top- 
Level  Domain  for  the  United  States,  8811-8813 


Nuclear  Regulatory  Commission 

NOTICES 

Fac:ility  ()|)erating  Lic:en.sc:s: 

Duke  Energy  Carolinas,  LLC,  (lc:onee  Nuclear  Station; 
Denial  of  Amendments,  8830-8842 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Covernment  Agenc;les  and  Employcies: 

National  Sec;urity  Sensitive  Positions;  Designation 

Standards  for  Comj)C!titive  Servic:e  (Memorandum  of 
January  25.  2013),  7251-7253 

Reclamation  Bureau 

NOTICES 

Environmental  Impac:t  Statements: 

San  Joacpiin  River  Exchange  Cc)ntrac:tors  Water  Authority 
25-Year  Water  Transfer  Program;  Rej>ort,  8833 

Securities  and  Exchange  Commission 

NOTICES 

Self-Regulatorv  Organizations:  Proposed  Ride  Changes: 

The  NASDAQ  Stoc:k  Market  LLC,  8842-8845 

State  Department 
PROPOSED  RULES 
International  Traffic;  in  Arms: 

Revision  of  U.S.  Munitions  List  Category  IV.  878.5-8780 

Transportation  Department 

.See  Federal  Aviation  Administration 
See  Imderal  Highwav  Admini.stration 
NOTICES 

Cc;rtific:ate  Authority  A])plic:ations: 

Rhoadcis  Aviation.  Inc;,  cl/h/a  Transair,  8845 

Treasury  Department 

.See  Internal  Revenue  Servic:e 

U.S.  Customs  and  Border  Protection 

NOTICES 

Ac:c;reclitaticm.s  and  Ajiijrovals  as  Commerc:ial  Cangers  and 
Lahoratories: 

Am.Spec:  iServic:e.s,  LLC.  8828 
King  Laboratories,  Inc.,  8828 
Saybolt  LP,  8828-8820 
Apjjrovals  as  Commerc:ial  Caugers: 

AmSpec;  .Servic:e.s.  LLC.  8829 

Veterans  Affairs  Department 

NOTICES 

Agenc;y  Information  Cc)llec:tion  Activities;  Proposals, 
.Submissions,  and  Approvals: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FA A-201 2-0940;  Directorate 
Identifier  2012-NE-26-AD;  Amendment  39- 
17321;  AD  2013-01-07] 

RIN2120-AA64 

Airworthiness  Directives;  Turbomeca 
S.A.  Turboshaft  Engines 

agency:  Fruieral  Aviation 
Adiiiinistration  (FAA).  DOT. 

ACTION;  Final  rule. 

SUMMARY:  \V(!  are  adopting  a  now 
airwortliinoss  diroctivo  (AD)  for 
Tnrlioinoc.a  S.A.  Arriol  2D  turboshaft 
onginos.  This  AD  was  prompted  by  a 
low  fuel  jjrossnni  event  caused  by 
deterioration  and  a  lo.ss  of  the  low- 
pre.ssure  drive  function  within  the 
hydro-mechanical  mefciring  unit  (HMII). 
This  AD  rerjuires  re|)lacing  the  HMII  at 
a  reduced  life.  We  are  issuing  this  AD 
to  prevent  an  uncommanded  in-llight 
shutdown  of  the  engine,  and  ])ossihle 
loss  of  the  helicopter. 

DATES:  This  AD  IxicoiiKJs  effectix  e 
March  7.  2013. 

ADDRESSES:  The  Docket  Operations 
office  is  located  at  Docket  Management 
Facility,  II.S.  Dej)artment  of 
Transportation,  1200  New  jersey 
Avenue  SE.,  West  Building  Ground 
Floor,  Room  W12— 140,  Washington,  DG 
20.590-0001. 

FOR  FURTHER  tNFORMATION  CONTACT: 
Fnulerick  Zink,  Aerospace  Engineer. 
Engine  Gertiiication  Office.  FAA,  Engine 
&  Propeller  Directorate.  12  New  England 
Executive  Park,  Burlington.  MA  01803; 
emai  1:  fivd(^rick.zink@faa.‘>ov:  phone: 
781-238-7779;  fax:  781-238-7199. 

SUPPLEMENTARY  INFORMATION: 
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Discussion 

We  issued  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  amend  14  Gl-’R 
])art  39  to  include  au  AD  that  would 
apply  to  the  S])ecified  products.  That 
NPRM  was  published  in  the  Federal 
Register  on  Octolxir  9,  2012  (77  FR 
fil303).  That  NPRM  propo.sed  to  correct 
an  unsafe  condition  for  the  spiicifuul 
products.  The  Mandatory  Gontiiuiing 
Airworthiness  Information  states; 

During  an  Arritd  2D  (nulurancc!  lest,  llu; 
illumination  of  llu;  low  liuil  prcissnre  warning 
light  was  ohservcul.  Tlu!  investigation  of  tlie 
liigh  i)r(!Ssur(!/low  pressure  (IllVLP)  pumj) 
asseinhiv  within  the  livdro-inechanical 
nuitering  unit  (HMII).  reniovcHl  following  lliis 
occnrrcMice,  nivcialed  a  dcilerioralion  and  a 
loss  of  llu;  LI’  ])um])  drive!  fnnetion. 

This  condition,  if  not  dete(:l(!(l  and 
cornuliid.  could  l(!a(l  to  au  nncoinmaiKhul 
tmgiiu!  in-flight  shut  down. 

Gominents 

We  gave  the  public  the  opportunity  to 
jiarlicipate  in  d(!veh)])ing  this  AD.  W(! 
received  no  comments  on  the  NPRM  (77 
FR  (il  303). 

Gonclusion 

We  reviewed  the  available!  data  and 
determine!d  that  air  safetv  and  the 
public  intere.st  rexpiire  adopting  the  AD 
(77  FR  01303)  as  proposed. 

Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  AD  will  affect  abe)ut 
27  jiroducts  of  IJ.S.  regi.stry.  We  also 
e.stimate  that  it  will  take  about  0.7  hour 
])er  (iiigine  to  com))ly  with  this  AD.  The 
average  labe)r  rate  is  .S85  per  hour. 
Reejuireul  parts  will  co.st  about  S14,400 
per  engine.  Ba.seil  on  these  figures,  we 
estimate  the  cost  of  this  AD  on  II.S. 
ojierators  to  hi!  S390,407. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
spiicifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safetv.  Subtitle  I, 
section  100,  describes  the  authoritv  of 
the  FAA  Administrator.  “Subtith!  VII; 
Aviation  Programs.”  de.scribes  in  more 
detail  the  scope  of  th(!  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII. 
Part  A.  Subjiart  ill,  .Section  44701: 
General  reijuirements.”  Under  tliat 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  hy  pre.scrihing  regulations 


for  practices,  methods,  and  procedures 
the  Administrator  finds  nec(!.ssary  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
h(!cau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develop  on 
])roducts  identifi(!d  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  diriict  effect  on 
the  .States,  on  the  relationship  between 
the  national  government  and  the  .States, 
or  on  the  distribution  of  jiower  and 
responsibilities  among  the  various 
levels  of  government. 

h'or  tha  wasons  ciisciissf^d  above,  I 
certify  this  AD: 

1.  Is  not  a  “significant  r(!gulatory 
action”  under  Executive  Order  12888; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  I’R  11034,  February  28.  1979);  and 

3.  Will  not  have  a  significant 
economic  impai;t,  positive;  or  negative, 
on  a  substantial  niimb(!r  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Fhixihilitv  Act. 

We  prejiared  a  regulatory  evaluation 
of  the  estimated  costs  to  com])ly  with 
this  AD  and  jilaced  it  in  the  AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.reguhitions.gov:  or  in  jierson  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  ]).m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  nigulatory 
evaluation,  any  comments  receiviul,  and 
other  information.  T’he  street  address  for 
the  Docket  Operations  office  (phone: 
800-847-5527)  is  provided  in  the 
ADDRESSES  section.  Gominents  will  be 
available  in  the  AD  docket  shortly  after 
recei))t. 

List  of  Subjects  in  14  GFR  Part  39 

Air  transjiortation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
.Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authoritv 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  GFR  part  39  as 
follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  autliority  citation  for  ])art  39 
continues  to  read  as  follows: 

Authority:  49  ll.S.C,.  lOtils).  40113.  44701. 
§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  AD: 

2013-01-07  Tiirhomeca  S.A.:  AmcnKliiiont 
39-17321;  Docket  No.  FAA-201 2-0940; 
Directorate  l(l(Milii'ier  2012-NE-2()-AD. 

(a)  EHective  Date 

lliis  airwortliiiKiss  directive  (AD)  lM!coines 
elleclive  March  7.  2013. 

(h)  Affected  ADs 
None. 

(c)  Applicahility 

rliis  AD  a|)j)lies  to  all  'rurhoineca  .S.A. 
Arriel  2D  lurhoshafl  engines. 

(il)  Reason 

This  AD  was  prompted  by  a  low  fuel 
pressure  evcmt  caused  by  a  deterioration  and 
loss  of  th(!  low-pressure  drive  function 
witbin  tbe  bydro-inecbanical  met(!ring  unit 
(IIMII).  We  an;  issuing  this  AD  to  ])revenl  an 
unconunanded  in-flight  shutdown  of  tbe 
engine!,  and  ]K)ssibh!  loss  of  thc!  h(!lico])ler. 

((!)  Actions  and  (ioiiiplianc;e 

lJnl(!SS  alniadv  tloiu!,  r(!])lac(!  the  IIMU 
with  an  IIMII  eligible  for  installation: 

(1)  IJefon!  tlu!  HMD  exciuids  HOO  opeirating 
hours  since  new;  or 

(2)  Within  800  ojjeirating  hours  since  last 
replacement  of  tlu!  low-pr(!ssur(!  |)umi) 
spindle  wheel  assembly,  high-jiressun!  i)ump 
com])lele  sleeve!,  be!arings/pinie)ns  (malcbe!el 
asseanblv).  anel  sle!e!ve!  assemblv. 

(0  Installation  Prohibition 

Afle!r  the!  e!ffe!e:live!  elate  e)f  this  .'\D,  elei  neit 
install  any  HMD  e)nle)  emy  engine,  eer  install 
any  engine  eento  iiny  he!lie;e)])le!r.  unle!ss  in 
e:om])liane:e!  with  tbe  re!e|uire!me!nts  ejf 
paragriiph  (e)  of  this  AD. 

(g)  Alteii  nalive  Methenis  of  (aeinpliance 
(AMOCs) 

The!  Manager,  Engine  Ce!rtifie:atie)n  ()ffie;e!. 
niiiy  a|)i)rove!  AMOCs  Ibr  this  AD.  Use  the 
j!re)e:e!elure!S  fe)und  in  14  (3'1<  39.19  te)  make 
ye)ur  reejiuKt. 

(h)  Riilateid  Inforination 

(1)  Ee)r  me)re!  inlbrmatie)!!  abeeiil  this  AD, 
e:e)ntact  Fre!ele!rie:k  Zink,  Ae!re)S|)iie:e!  Engine!e!r, 
Engine  f;e!rtifie:alie)n  Offie;e!.  EA.\,  Engine  & 
Pre)|)e!lle!r  Dire!e;tonile!,  12  Neew  Englanel 
Exeeiutive  Park.  Hurlinglem.  MA  01803; 
eemail:  l)v(lorick.zink@f(i(i.g()v;  |)he)ne!:  781- 
238-7779;  fax:  781-238-7199. 

(2)  Re!fe!i'  te)  Eure)|)e!an  Avieilieen  Safetv 
Age!nc;y  AD  No.  2012-0141.  elateel  )uly  31. 
2012,  iiiiel  Turbe)me!e:a  S.A.  Ale!rt  Manel;ite)rv 
.Se!rvie;e!  Bulletin  Nee.  A292  73  2847,  Versie)!! 
A.  elale!el  May  29,  2012.  fen-  re!hile!el 
infeermalion. 

(3)  For  se!rvie;e  infe)rmatie)n  iele!ntifie!el  in 
this  AD.  e:e)ntae:t  Turbe)me!e;a.  40220  Tarnees, 


Frane:e!:  pheene:  33  (0).t  .59  74  40  00;  te!le!x:  .570 
042;  fax;  33  (0).5  39  74  43  13.  Ye)ei  may  view 
this  se!rvie;e!  information  eit  the  FAA,  Engine! 

Pre)pe!lle!r  Dire!e:te)riile!.  12  Ne!w  Englanel 
Exeeeaitive  Peirk.  Burlingle)n,  MA.  Fe)r 
infe)rmiitie)n  een  the!  availability  e)f  this 
niiiterial  at  the  FAA.  e:all  781-238-7123. 

(i)  Material  Iiie;orporate!d  hy  Re!fere!iic;e 
Ne)ne!. 

lsseie!el  in  Burlingteni,  Ma.ssaeihusetts,  een 
lanuary  1 1 . 201 3. 

(aelleen  M.  D'Ale.ssandrei, 

Assistant  Maiuificr,  Huginn  (r  Propallar 
Diwetoratn.  Aircraft  Certification  Sanacc. 

|FR  lloe:.  2tn;i-020:t2  FileKl  8:4.')  aiii| 

BILLtNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-201 1-1404;  Airspace 
Docket  No.  11-AGL-30] 

Amendment  of  Class  E  Airspace; 
Ontonagon,  Mi 

AGENCY:  Feielenal  Aviation 
Aehninistration  (FAA),  DOT. 

ACTION:  Final  nilo. 

SUMMARY:  This  action  amemels  Class  F 
airspace!  at  ()ntonage)n.  Ml.  Additieinal 
contre)ll(!el  airspace;  is  ne!e;e!.ssary  to 
ae:e;oniine)elate!  nenv  Areia  Navigation 
(RNAV)  .Stanelarel  Instnnnemt  Appre)ae:h 
Freie.eiehnos  at  Ontemagon  Ciountv — 
Se;hnste!r  Fieilel  Air])ort.  Alse),  this  actie)n 
reniaineis  the;  airpeirt.  The;  FAA  is  taking 
this  ae:tion  to  onhance;  the;  safety  anel 
managenuMit  of  Instrument  Flight  Rule 
(H'R)  operations  at  the  airport. 

DATES:  Effective  e/o/e:  0901  UTC.  May  2, 
2013.  The  Diree;tor  of  the  Feuleral 
Register  approves  this  ine:orj)e)ratie)n  by 
re!fe;rene;e  actiein  uneleir  1  CFR  Fart  .31, 
.suhjee;t  to  the  annual  rendsion  of  F’AA 
Oreleu’  7400.9  anel  puhlieiation  of 
conforming  amenelments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Se:e)tt  Enaneler,  Central  Servie:o  Center, 
()])eratie)ns  Suppeirt  Croup,  Feuleral 
Aviation  Aehninistration,  Seiuthweist 
Reigion,  2001  Meacham  Hlvel.,  Imi  t 
VVeath,  TX  70137;  telepheme  817-321- 
7710. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Augu.st  2,  2012,  the  FAA 
jiuhlisheel  in  the  Federal  Regisleir  a 
ne)tie:e  of  projioseel  ruleunaking  (NFRM) 
te)  amenel  Class  E  air.spae:e  fe)r  the 
Onteenagon,  Ml,  areui,  creuiting  aelelitional 
e;ontre)lleel  air.spae:e  at  Ontonage)n 
Ceiunty — Se:huster  Fielel  Airport  (77  FR 


4.3984)  De)e:ke!t  No.  FAA-201 1-1404. 
Intereusteul  j)artie!S  we!re  inviteel  to 
partici])ate  in  this  rulemaking  ed'fort  hv 
submitting  written  e:omme)nt.s  e)n  the 
pre)pe).sal  te)  the  P’AA.  Ne)  e:e)mments 
were  re!e;e!ive!el.  Class  Fi  airspae:e 
eleusignations  are  puhlisheel  in  paragraph 
000.3  of  FAA  Oreler  7400.9VV  elateel 
Augu.st  8.  2012.  anel  effeu;tive  September 
1.3.  2012,  which  is  ine;e)rpe)rateel  hv 
referene:e  in  14  CFR  71.1.  The  Class  E 
air.s])ae:e  eleusignatieens  listeel  in  this 
ele)e:ument  will  he  puhlisheul 
suhseuiuently  in  the  Oreleir. 

The  Rule 

This  ae:tie)n  amenels  Title  14  Coele  e)f 
Feeleral  Re!gulatie)n.s  (14  CFR)  Fart  71  hv 
amemeling  Cla.ss  E  air.spae:e  exteneling 
upwarel  freem  700  feet  above  the  surfae;e 
te)  ae:e:e)mme)elate  new  stanelarel 
instrument  a])pre)ae  h  preee.eelureus  at 
Ontonagon  County — Se:huster  Fielel 
Airport,  Ontonagon.  Ml.  This  ae.tion  is 
nee:e.s.sarv  for  the  safety  anel 
management  of  IF’R  operations  at  the 
airport.  The  airport  name  is  alse) 
upelateel  from  (Intonagon  County 
Airpe)rt  to  Ontonagon  County — Se:hu.ster 
Fielel  Airpeert  te)  ce)ine;iele  with  the 
FAA’s  aere)nautie;al  elatahase. 

The  FAA  has  eletermineel  that  this 
regulation  only  involves  an  eustahlisheel 
l)e)ely  of  te!e;hnie:al  re!gulatie)ns  fe)r  whie;h 
freupient  anel  routine  amenelmeuits  are 
ne!e:es,sarv  to  keej)  them  e)peratie)nallv 
e;urrent.  Therefeere,  this  reigulation:  (1)  Is 
not  a  ■■signifie:ant  reigulateery  ae;tie)n” 
uneler  Exe!e;utive  Oreler  128()():  (2)  is  ne)t 
a  ‘‘.signifie:ant  rule’’  uneler  DOT 
Re!gulate)rv  Fe)lie;ies  anel  Fre)e:eulure!.s  (44 
FR  11034;  Fe:hruary  20,  1979);  anel  (3) 
eloes  ne)t  warrant  preparatieen  of  a 
reigulatory  evaluation  as  the  anticipateel 
impact  is  so  minimal.  Sine:e  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  i)roe;eelures  anel  air  navigatieen,  it 
is  e;ertifieel  that  this  rule,  when 
promulgateul,  will  ne)t  have  a  .signifie;ant 
ee;e)ne)mie;  impact  on  a  substantial 
numl)e!r  e)f  .small  emtitieus  uneleir  the 
e:riteria  eif  the  Rejuulatory  F’leixihility  Ae:t. 

The  F’AA’s  authority  to  issue  rides 
reigareling  aviatie)n  safety  is  fe)unel  in 
Title  49  of  the  II.S.  Coele.  Subtitle  1. 
See:tie)n  100,  eleuscrihes  the  authe)rity  of 
the  FAA  Aehninistrate)!’.  Subtitle  Vil, 
A\iatie)n  Freegrams,  eleuscribes  in  meere 
eletail  the  .se:e)pe!  of  the  agene;y’.s 
authority.  This  rulemaking  is 
preemulgateul  uneler  the  authority 
ele!.se;riheel  in  Subtitle  VII,  Fart  A, 

Sul)j)art  1.  St:e:tie)n  40103.  lJnele!r  that 
.se!e;tie)n,  the  F’AA  is  e:hargeel  with 
pre.se:rihing  reigulations  te)  assign  the  u.se 
e)f  air.spae:e  nee:e.ssary  te)  ensure  the 
.safety  of  aircraft  anel  the  efficient  u.se  of 
air.spae;e.  This  regulation  is  within  the 
.se;e)])e  of  that  autliority  as  it  amenels 
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controlled  airspace  at  Ontonagon 
('onnty — Schuster  Kield  Airj)ort, 
Ontonagon,  MI. 

Kn vi  ronment  al  Rev  iew 

The  FAA  has  determined  that  this 
action  (pialifies  lor  categorical  exclusion 
under  the  National  Rnvironmental 
Policy  Act  in  ai;cordance  with  FAA 
Order  1050. IF.  “Fnvironinental 
Iin|)acts:  Policies  and  Procedures.” 
|)aragraph  311a.  This  airspace  action  is 
not  expected  to  cause  any  potentially 
significant  environmental  impacts,  and 
no  extraordinary  circumstances  exist 
that  warrant  preparation  of  an 
environmental  a.sse.ssment. 

List  of  Subjects  in  14  Part  71 

Airsj)ace.  Incorporation  hy  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  14  (TR 
j)art  71  continues  to  read  as  follows: 

Authority:  4‘l  II-S-C.  l()(i(g).  40U):t.  401  lit. 
40120:  K.t)’.  108.54,  24  I  K  :i  03  K,  10.50- 

ioo:i  Comp..  |).  :i80. 

§71.1  [Amended] 

■  2.  The  incorporation  hv  reference  in 
14  (3‘"R  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 0\V. 
/Xirsjiace  Designations  and  Rejmrting 
Points,  dattid  August  8.  2012,  and 
effiictive  Septemlier  15.  2012.  is 
amended  as  follows: 

Pamf^iupli  (i()()5  (jidss  F  (lirsinica  (irads 
dxldiulini’  upw  drd  fmid  700  fdt'l  or  more 
dhovd  Ihd  surfdcr. 

***** 

A(il,  MI  F5  Ontonagon,  MI  | Ainendocll 
Ontonagon  Coimlv — Scliiisler  I'udd  Airport. 
MI 

(Dit.  4(P5()'44"  N..  long.  80  22'()2"  W.) 

Tlial  airspac:i!  exlcMiding  u|)\vard  liom  700 
l(;(!l  ahovt!  the  surface  within  a  0.5-mil(! 
radius  of  Ontonagon  (Coimlv — .Schuster  Field 
Airport:  and  that  airspace  exicmding  u|)war(l 
ti'om  1.200  f(K!l  al)ov(t  llie  suriact;  williiu  aii 
ar(!a  houudcul  l)y  a  line  h(;giuning  al  lat. 

40' :i8'04''  N.  long.  80  52".12"  W;  to  lat. 
40°4:i'44"  N.  long.  80  5:i'15"  W:  to  lat. 

40' 48':i.5"  N.  long.  80°50'20"  W:  to  lat. 

47  02'1.5"  N.  long.  80  14'40"  W;  to  lat. 
47“05':i.'1"  N.  long.  80‘’10'l!r  W:  to  lat. 

47  04'1 1"  N.  long.  80'‘08'2:{"  W:  to  lat. 

47  0:i'51"  N,  long.  80  ():t'48"  W:  to  lat. 

47  01 '42"  N.  long.  88°58'43"  W:  to  lat. 
40°55'42"  N.  long.  88  55'25"  W:  to  lat. 
40°51'04"  N.  long.  80°00'1.5"  W:  to  lat. 


40°4.5'14"  N.  long.  80°12'25"  VV;  to  lat. 

40  :{5'00"  N,  long.  80°:i7'28"  \V;  to  lat. 
4(i°34'2()"  N.  long.  80°44'10"  \Y:  ihenci!  to  the 
point  of  l)(;ginning. 

Issued  in  Fori  Worth.  1  exas,  on  |annarv  4. 
201  :i. 

David  I’.  Medina. 

Mdiuigrr.  Oiud'dlions  .Si/ppm  /  arodj).  A  TO 
(Aditi’dl  Sorvicd  (AdOcr. 

|FR  Dec.  2(n;t-(l20:tl  Filed  !i:4.5  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-201 2-0764;  Airspace 
Docket  No.  12-ANE-12] 

Amendment  of  Class  E  Airspace; 
Lincoln,  ME 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DO'f. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  F 
Airspace  at  Lincoln,  MF,  as  the  Lincoln 
Non-Directional  Beacon  (NDB)  has  been 
decommissioned  and  new  .Standard 
Instrument  Ajrproach  Procedures  have 
been  develoiied  at  Lincoln  Regional 
Airport.  This  action  enhances  the  safetv 
and  management  of  instrument  Flight 
Rules  (IFR)  operations  at  the  airjiort. 
DATES:  Fffeclive  OttOl  UTC,  May  2.  2013. 
The  Director  of  the  Federal  Register 
approves  this  incor|)oration  by  reference 
action  under  title  1 ,  (lode  of  Fixleral 
Regulations,  ])art  51,  subject  to  the 
annual  revision  of  FAA  Order  7400.0 
and  publication  of  conforming 
amendments. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Fornito,  Operations  Support  Group, 
Fa.stern  Service  CentcM',  Federal  Aviation 
Administration,  P.O.  Box  20()30, 

Atlanta,  (ieorgia  30320;  telephone  (404) 
305-0304. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  2,  2012,  the  FAA 
published  in  the  Federal  Register  a 
notice  of  pro|)osed  ruhanaking  to  amend 
Class  F  airsjiace  at  Lincoln,  MF  (77  F’R 
45085)  Docket  No.  FAA-201 2-0704. 
Interested  parlies  were  invited  to 
particijjate  in  this  rulemaking  effort  by 
submitting  written  comments  on  the 
propo.sal  to  the  FAA.  No  comments 
were  received.  Class  F  airs])ace 
designations  are  pnhli.shed  in  ])aragraph 
0005  of  FAA  Order  7400.0W  dated 
Augu.st  8,  2012,  anil  effective  .Sejilemher 
15,  2012.  which  is  incorporated  by 


reference  in  14  CFR  71.1.  The  Cla.ss  F 
airspace  designations  listed  in  this 
document  will  he  ])ul)li.shed 
suhseiiuently  in  the  Order. 

The  Rule 

This  amendment  to  Title  14.  (kxle  of 
federal  Regulations  (14  CFR)  part  71 
amends  tlie  (3ass  F  airspace  extending 
upward  from  700  feet  above  the  surface 
at  Lincoln.  MF,  to  accommodate  the 
new  .Standard  Instrument  Approach 
Procedures  develo])ed  for  Lincoln 
Regional  Airport  .  The  Lincoln  NDB  has 
been  decommissioned,  and  the  NDB 
apj)roach  cancelled.  The  existing  (Mass 
F  airspace  extending  upward  from  700 
feet  above  the  surface  is  being  modified 
for  the  safety  and  management  of  IFR 
operations.  The  (3as.s  E  radius  is 
increased  due  to  terrain  in  the 
surrounding  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  e.slahlished 
body  of  technical  regulations  for  which 
freijuent  and  routine  amendments  are 
necessary  to  keep  them  o])erationally 
current,  is  non-controversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  It,  therefore,  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Ordiu’  12800;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatorv  Policies  and  Procedurijs  (44 
FR  11034;  February  20,  1970);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  .Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
])romulgated.  will  not  have  a  significant 
economic  imjiact  on  a  suh.stantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatorv  Flexibility  Act. 

The  FAA’s  autliorily  to  issue  rules 
regarding  aviation  safetv  is  found  in 
Title  49  of  the  United  Slates  Code. 
.Subtitle  1,  .Section  100  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VIL  Aviation  Programs, 
describes  in  more  detail  tlie  .scojie  of  the 
agency’s  authority. 

This  rulemaking  is  promulgated 
under  the  authoritv  described  in 
Subtitle  VII,  Part  A.  Suhpart  1,  Section 
40103.  Under  that  .section,  the  FAA  is 
charged  with  jirescrihing  regulations  to 
assign  the  use  of  airsjiace  necessary  to 
ensure  the  safety  of  aircraft  and  the 
efficient  u.se  of  airspace.  This  regulation 
is  within  the  scojie  of  that  authority  as 
it  amends  controlled  airsjiace  at  Lincoln 
Regional  Airport,  Lincoln,  ME. 

Fnvironmcnial  Review 

'I'he  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclu.sion 
under  the  National  Environmental 
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Policy  Act  in  accordance  witli  FAA 
Order  1()5().1E,  “Environmental 
Impact.s:  Policies  and  Procedures," 
|)aragraj)h  311a.  This  airspace  action  is 
not  ex|)ected  to  cause  any  ])olenlially 
significant  environmental  impacts,  and 
no  extraordinary  circumstances  (!xist 
that  warrant  pniparation  of  an 
iMivironmental  As.sessment. 

Lists  of  Siilijects  in  14  fiFR  Part  71 

Airs]3ace,  Incorporation  hy  reference, 
Navigation  {AirJ. 

Adoption  of  the  Amendment 

In  c;onsideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aiilliorify:  49  D.S.C.  l()()(g);  lOIOIt,  4()li:t, 
40121);  F.O.  10«34.  24  I'K  3  CFR.  1959- 
190:i  (^oiu])..  p.  38!). 

§71.1  [Amended] 

■  2.  The  incoriioiation  hy  reference  in 
14  CFR  71.1  of  Fedeial  /\viation 
Administiation  Order  7400. lAV, 
Aii'sjiace  Designations  and  Rejioitijig 
Points,  dated  August  8.  2012,  effec:tive 
September  15.  2012,  is  amended  as 
follows: 

Paragraph  (JIass  E  airspace  areas 

extending  upward  from  700  feel  or  more 
above  the  surface  of  the  earth. 
***** 

ANK  ME  E5  Linc:c)ln,  ME  |Aiiiend(;d| 

Linc:()ln  Regional  Airport.  ME 
(Lat.  43°21'44"  N..  long.  (i8°32'()3"  \V.) 

'lliat  airs])ai;e  extending  n|jward  Iroin  700 
feel  above  the  surl'ace  within  an  11.8-niile 
radius  of  Lincoln  Regional  Air]K)rt. 

Issued  in  (College  Park.  Gciorgia.  on 
llectnnber  12.  201 2. 

Barry  A.  Knight, 

Manager,  Operations  Support  (iron]).  Eastern 
Sendee  Center.  Air  Tirdfic  Organization. 

II'K  Ooe.  2()i:)-()2():)(i  Filed  l-:)()-i:i;  8:4.5  ain| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[Docket  No.  USCG-2012-1040] 

RIN  1625-AA09 

Drawbridge  Operation  Regulation; 

Long  Island,  New  York  Inland 
Waterway  From  East  Rockaway  Inlet  to 
Shinnecock  Canal,  NY 

AGENCY:  Coast  Cuai’d,  DllS. 
action:  Final  rule. 

SUMMARY:  file  Cioast  Guard  is  removing 
the  existing  drawbridge  opei’ation 
regulations  that  govern  the  Wantagh 
State  Parkway  Bridge,  mile  Itt.l,  across 
Goose  Greek  at  Jones  Beach,  New  York, 
and  revising  the  regulations  that  govern 
the  Gaptree  State  Parkway  Bridge,  mile 
30.7,  aci'oss  tlie  State  Boat  Ghannel  at 
Gapti'oe  Island,  New  Yoik.  The  Wantagh 
State  Parkway  Bridge  was  rejilaced  with 
a  fixed  bridge  and  the  drawbridge 
opeiation  regulations  aie  no  longer 
neces.sary.  The  method  for  contacting 
the  bridge  tender  at  the  Ga])tree  State 
Pcirkway  Bridge  changed  seveial  years 
ago  and  this  action  will  u])date  the 
legulations  to  rellect  the  present  contact 
pi’otocol. 

DATES:  This  I'ule  is  effective  Januarv  31, 
201 3. 

ADDRESSES:  Dof:nment.s  indicated  in  this 
])reamble  as  being  available  in  the 
docket,  are  pait  of  docket  l)SGG-2012- 
1040  and  are  available  by  going  to 
http:/ /w'ww .roguUiUons.gov.  inserting 
lISGG-2012-1040  in  the  “keyword" 
box,  and  then  clicking  “search.”  This 
material  is  akso  available  for  insjiection 
or  coj)ying  at  the  Docket  Management 
Facility  (M-301,  U.S.  Depaitment  of 
Transportation,  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 
Avenue  SE..  Washington,  DG  20500, 
between  9  a.m.  and  5  ]).m.,  Monday 
through  Friday,  exce])t  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
von  have  (piestions  on  this  rule,  call  or 
email  Ms.  Judy  Leung-Yee,  Project 
Officer,  First  Goast  (iuard  Di.strict  Bridge 
Bi'anch,  212-008-7105,  judy.k.loiing- 
voe@iiscg.nnl.  If  you  have  (juestions  on 
viewing  the  docket,  call  Renee  V. 

Wright.  Pi'ogiam  Manager.  Docket 
0|)ei'ations.  telej)hone  202-300-9820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

('.ER  (kxli!  of  Federal  Regulations 

DIES  Dejiartiuent  of  nomeland  Stu:urily 

I  R  Fedeial  Register 

N14<M  Nolic;e  of  Pro|)o,sed  Rulemaking 


§  Section 

11.. 5.G.  United  .Stales  (iode 

A.  Regulatory  History  and  Information 

The  Goa.st  Guai’d  is  issuing  this  final 
lule  without  prior  notice  and 
o])])ortunity  to  comment  pursuant  to 
authority  under  section  4(aJ  of  the 
Administrative  Pi'oeedure  Act  (APAJ  (5 

11.. 5.G.  553(bJJ.  This  piovision 
authorizes  an  agency  to  issue  a  lule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  pi'oeedures  are 
“impracticable,  unnecessary,  or  contrarv 
to  the  public  interest.”  Under  5  II..S.G. 
553(b](BJ.  the  Goast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRMJ 
with  respect  to  this  rule  because  the 
Wantagh  .State  Parkway  Bridge  that  once 
lecjuired  drawbridge  oj)eration 
legulations  was  rejilaced  with  a  fixed 
sjian  bridge;  therefore,  these  regulations 
are  no  longer  apjilicable  and  shall  be 
removed.  The  protocol  in  the  existing 
regulations  to  contact  the  bridge  tender 
for  bridge  ojienings  at  the  Gaptree  .State 
Parkway  Bi  idge  via  a  telejihone  located 
on  the  bi  idge  pier  is  no  longer  accurate 
since  the  telejihone  was  removed  many 
years  ago.  This  action  will  ujidate  the 
jiie.sent  jirotocol  to  contact  the  bridge 
for  ojienings  which  is  to  call  the  number 
jiosed  at  the  bi  idge.  It  is  unnecessary  to 
jiublish  a  notice  of  jirojio.sed  rulemaking 
because  this  regulatory  action  does  not 
jiurjiorl  to  jilace  any  re.strictions  on 
mariners  but  rather  removes  a 
re.striction  that  has  no  further  u.se  or 
value. 

Uiuler  5  IJ..S.G.  553(dJ(lJ,  a  rule  that 
relieves  a  restriction  is  not  required  to 
jirovide  the  30  day  notice  jieriod  before 
its  effective  date.  This  rule  removes  the 
Wantagh  State  Parkway  Bridge  draw 
ojieration  requirements  under  33  GFR 
117.799(iJ,  thus  removing  a  regulatory 
restriction  on  the  jiublic. 

Under  5  U..S.G.  553(d](3j,  the  Goast 
Guard  finds  that  good  cau.se  exists  for 
making  this  rule  effective  in  le.ss  than  30 
days  after  jiublication  in  the  Federal 
Register.  The  bridge  has  been  rejilaced 
with  a  fixed  sjian  bridge  and  this  rule 
merely  reejuires  an  administrative 
change  to  the  Federal  Register,  in  order 
to  omit  a  regulatory  reijuirement  that  is 
no  longer  ajijilicable  or  necessary  and 
revise  the  contact  method  at  the  Gajitree 
.State  Parkway  Bridge  which  has  been 
obsolete  for  many  years  and  will  sinijily 
be  ujidated  to  reflect  the  jiresent 
Jirotocol. 

B.  Basis  and  Purpose 

The  drawbridge  ojieration  regulations 
for  the  Wantagh  State  Parkway  Bridge  at 
mile  10.1,  across  Goo.se  Greek,  at  Jones 
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2.  Impact  on  Small  Entities 


Ileacli.  New  York,  and  the  ('aj)tree  State 
Parkway  Bridge  are  listed  at  33  CFR 
117.7‘)‘i(i). 

The  Wantagh  State  Parkway  Bridge 
was  Hijjlaced  with  a  lixcul  span 
structure;  therefore,  thefioast  Guard  is 
nnnoving  the  Wantagh  State  Parkway 
Bridge  from  the  regulations  because 
they  an;  no  longer  necessary.  The 
drawbridge  operation  regulations  for  the 
(^aptnu!  State  Parkway  Bridge  will  not 
1h!  removed:  however,  the  contact 
method  will  lx;  changed  to  calling  the 
ninnher  jjosted  at  the  bridge  for  hriilge 
o|)(!ning.s.  Form(;rly  there  was  a 
telephone  located  at  the  bridge  pier  to 
call  the  tender.  That  phone  was 
removed  many  years  ago. 

(i.  Discussion  of  Final  Rule 

This  final  rule  revises  the  drawbridge 
operation  regulations  listed  at  33  CFR 
117.7?)H(i),  that  govern  the  operation  of 
the  Wantagh  State  Parkway  Bridge,  mile 
Iti.l.  across  Goo.se  (ireek.  at  jones 
Beach.  New  York,  and  the  Ga])tr(;e  State 
Parkway  Bridge,  mile  30.7,  across  the 
State  Boat  Ghannel,  at  Gaptree  Island. 
The  Wantagh  State  Parkway  Bridge  was 
replaced  with  a  fixed  .sj)an  bridge  and  as 
a  residt.  we  are  revising  paragraj)h  (i). 
by  removing  the  Wantagh  State  Parkway 
Bridge  from  the  regulations.  The 
rcignlations  for  the  Ciaptree  State 
Parkway  Bridge  will  not  he  removed  by 
this  action;  howen  er,  the  contact 
instructions  in  the  existing  regulation  to 
contact  the  tender  will  h(!  reviseil 
hecau.se  the  phone  formerly  loc:ated  at 
the  bridge  fender  to  contact  the  tender 
was  nmioved  many  years  ago. 

I).  Regulatory  Analy.ses 

We  develoj)ed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  onr  analy.ses 
based  a  nnmher  of  the.se  .statutes  or 
executive  orders. 

1.  Regniatory  Planning  and  Review 

This  rule  is  not  a  significant 
r(!gulatory  action  under  section  3(f)  of 
Fxeentive  Order  Regulatory 

Planning  and  Review,  as  supplemented 
by  Fxeentive  Order  13.‘i(j3,  Imjjroving 
Regulation  and  Regulatory  Review,  and 
does  not  recpiire  an  assessment  of 
potential  costs  and  benefits  under 
section  ()(a)(3)  of  Order  128()(i  or  under 
.section  1  of  Fxeentive  Order  13.')(i3.  'I’he 
Office  of  Management  and  Budget  has 
not  reviewed  it  under  those  Carders. 

The  Coast  Guard  do(;.s  jiot  consider 
this  rule  to  he  “significant”  under  that 
order  because  it  is  an  admini.strative 
change  and  does  not  affef;t  tin;  way 
vessels  oj)erate  on  the  waterway. 


The  Regulatory  Flexibility  Act  of  IttHO 
(RFA),  ."j  ()()1-(>12,  as  amended, 

requires  federal  agcmcies  to  consider  the 
potential  im])act  of  regulations  on  small 
entities  during  rulemaking.  The  (ioast 
Chiard  rec;eiv(!d  no  comments  from  the 
Small  Business  Administration  on  this 


This  rule  will  have  no  effect  on  small 
entities  since  this  drawbridge  has  been 
nanovcul  and  replaced  with  a  fixed 
bridge  and  the  regulation  governing 
drawbridge  t)peration.s  for  this  bridge  is 
no  longer  necessary.  There  is  no  new 
restriction  or  regulation  being  imposed 
by  this  rule;  therefore,  the  Coast  Guard 
certifies  under  IJ.S.C.  (jO.'jfh)  that  this 
final  rule  will  not  have  a  significant 
economic  inqiact  on  a  substantial 
number  of  small  entities. 

3.  (Jol  lection  of  Information 

'I'liis  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  Ihn.'i  (44  IJ..S.G.  3.‘j()l- 

3. '52()). 

4.  Eederaiism 

A  rule  has  im])lication.s  for  federalism 
under  Fxeentive  Order  13132, 
Federalism,  if  it  has  a  substantial  dinu:! 
effect  on  States,  on  tin;  relationshi]) 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
variations  levels  of  government.  We 
have  analyzed  this  rule  under  that  Order 
and  have  determined  that  it  does  not 
have  im|)lication.s  for  federalism. 

5.  Unfunded  Mandates  Reform  Act 

Th(!  Unfunded  Mandates  Reform  Act 

of  199.5  (2  IJ.S.G.  1.531-1.538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  nigulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  governnumt,  in  the 
aggregate,  or  by  the  private  sector  of 
Si ()(),()()(), 000  (adjusted  for  inllation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  di.scuss  the  effects  of  this  rule 
elsewhere  in  this  j)reamhle. 

a.  Protest  Activities 

'file  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  askcul  to  contact  the 
person  li.sted  in  the  FOR  FURTHER 
INFORMATION  CONTACT  .section  to 
coordinate  ])rotest  activities  so  that  your 
message  can  he  received  without 
jeo])ardizing  the  safety  or  security  of 
peoj)le,  j)laces  or  ves.sels. 


7.  Taking  of  Private  Propertv 

This  rule  will  not  cause  a  taking  of 
])rivate  pro])erty  or  otherwise  have  a 
taking  implication  under  Fxeentive 
Order  12830,  Governmental  Actions  and 
IntcM'ference  with  Gonstilutionally 
Protected  Propertv. 

fi.  Uivil  Justice  Reform 

'I’liis  rule  meets  aj)plicahle  standards 
in  sections  3(a)  and  3(h)(2)  of  Fxeentive 
Order  12988.  Civil  ju.stice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

.9.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Fxeentive  Order  13045,  Protection  of 
Children  from  Fnvironmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
di.s|)roportionately  affect  children. 

10.  Indian  Tribal  Covernments 

This  rule  does  not  have  tribal 
imj)lication,s  under  Fxeentive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Ciovernments, 
hecau.se  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshi])  between  the 
Federal  (Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
(Government  and  Indian  tribes. 

11.  Energy  Effects 

We  have  analyzed  this  rule  under 
Fxeentive  Order  1321 1 ,  Actions 
(Goncerning  Regulations  3'hat 
Significantly  Affect  Energy  Sujjply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  128(i(j  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  .su])j)ly,  di.strihution.  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
re(juire  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

12.  Technical  Standards 

This  ride  does  not  use  technical 
.standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  con.sensus 
.standards. 

13.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
(Gommandant  Instruction  Ml 0475. ID, 
which  guides  the  (Goa.st  (Guard  in 


rule.  The  (Goa.st  (Guard  certifies  under  5 
lI.S.fG.  ()05(h)  that  this  rule  will  not  have 
a  significant  economic  imjiact  on  a 
substantial  nundier  of  small  entities. 
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complying  with  the  National 
Environmental  Polic;v  Act  of  1909 
(NEI’A)  (42  U.S.C.  4.321-4.37011,  and 
have  concluded  that  this  action  is  one 
of  a  category  of  actions  which  do  not 
individually  or  cumulativelv  have  a 
significant  effect  on  the  human 
environment.  'I’liis  rule  is  categorically 
excluded,  under  figure  2—1,  paragraph 
(32Ke),  of  the  Instriulion. 

Under  figure  2-1,  ])aragraph  (32)(e),  of 
the  Instruction,  an  environmental 
analysis  checklist  and  a  categoric:al 
exclusion  determination  are  not 
recpiired  for  this  rule. 

List  of  Subjects  in  33  (iFR  Part  117 
Bridges. 

For  the  reasons  discussed  in  the 
j)reamhle,  the  Coa.st  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  'I'he  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  l)..S.(:.  49'):  3:5  GFK  1. 0.3-1; 

D(!|)arlin(!nl  of  I  loinoland  .Security  lleUigation 
No.  0170.1. 

■  2.  In  §  117.799,  revise  jiaragrajih  (i)  to 
read  as  follows: 

§117.799  Long  Island,  New  York  Inland 
Waterway  from  East  Rockaway  Inlet  to 
Shinnecock  Canal. 

***** 

(i)  The  draw  of  the  Cajitree  State 
Parkway  Bridge  at  mile  30.7,  acro.ss  the 
State  Boat  Channel,  at  (iajitree  Island, 
.shall  open  on  signal  if  at  least  a  one  half 
hour  advance  notice  is  given  hy  calling 
the  numher  posted  at  the  bridge  as 
follows: 

(1)  Every  other  hour  on  the  even  hour. 

(2)  From  April  1  through  October  31, 
on  Saturday,  Sunday,  and  h’ederal 
holidays  every  thnu!  hours  beginning  at 
3  a.m. 

***** 

Dated:  Dccenilier  17.  2012. 

Daniel  B.  Abel, 

Raar  Admiral.  IJ.S.  Coast  Guard,  Commandar. 
First  Coast  Guard  District. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

(Docket  Number  USCG-2012-1013] 

RIN  1625-AAOO 

Safety  Zone;  Woldenburg  Park, 
Mississippi  River,  New  Orleans,  LA 

AGENCY:  Coa.st  Guard,  DUS. 

ACTION:  Final  rule. 

SUMMARY:  'I'he  Captain  of  the  Port  New 
Orleans,  under  the  authority  of  the  Ports 
and  Waterways  .Safety  Act,  has 
established  a  temporary  safety  zone  on 
the  Mississijiiii  River  in  the  vicinity  of 
Woldenhurg  Park,  mile  marker  94  to 
mile  marker  9(1,  extending  out  300  feet 
from  the  Ea.st  Bank  of  the  Mississijijii 
River  during  .Siijier  Bowl  2013 
celebratory  events.  'I’he  .Super  Bowl  is  a 
large  scale  event  that  jioses  many  jmhlic 
safety  concerns  due  to  the  number  of 
people  that  will  attend.  This  safety  zone 
has  been  estahli.shed  to  protect  the 
imhlic  from  the  hazards  created  by 
congested  river  traffic. 

DATES:  'Phis  rule  is  effective  from  0:00 
a.m.  on  January  29,  2013  through  0:00 
a.m.  on  Fehruary  4,  2013.  'I’lie  zone  will 
he  enforced  between  the  hours  ))f  8:00 
a.m.  and  10:00  j).m.  on  each  day  of  the 
effective  jieriod  described  above. 
ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  JlJ.SCCi- 
201 2-1 01 3 1.  To  view  doc:innents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
www.rogiildtions.gov,  type  the  docket 
numher  in  the  “.SEAR(31”  box  and  click 
“.SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
W12-140  on  the  ground  floor  of  the 
Dejjartment  of  Transportation  West 
Building,  1200  New  Jer.sey  Avenue  SE.. 
Washington,  DC  20.'j90,  between  9  a.m. 
and  .5  p.m.,  Mondav  through  Friday, 
excej)t  Fedeial  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
vou  have  (juestions  on  this  rule,  call  or 
email  L(iDR  Kenneth  Blair,  .Sector  New 
Orleans,  U..S.  Coa.st  Guard;  telephone 
(.'104)  30.1-2392,  email 
Kunnuth.E.Bl(iir@us(:g.iitH.  If  you  have 
(pie.stions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wi'ight,  Program  Manager,  Docket 
()])erations,  telephone  (202)  300-9820. 
SUPPLEMENTARY  INFORMATION: 

'Fable  of  Acronyms 

DIl.S  Di;])arliiu!nl  of  I  lomolaiid  .Sciciirity 


Federal  Register 

NPRM  Notice  of  Propo.sed  Rulemaking 

A.  Regulatory  History  and  Information 

'Fhe  Coast  Guard  published  a  Notic:e 
of  Pro])osed  Rulemaking  (NPRM)  for 
this  Final  Rule  on  December  19,  2012 
(77  FR  71079).  3’he  comment  j)eriod  for 
the  NPRM  ex})ired  on  December  30, 

2012.  'fhe  Coa.st  Cuiard  received  no 
])ul)lic  comments  and  no  retpiests  to 
extend  the  comment  j)eriod. 

Under  1  U..S.C.  113(d)(3),  the  (ioast 
Guard  finds  that  good  cau.se  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  .Super  Bowl  events  for 
which  this  .safety  zone  is  intended  to  he 
effective  begin  the  last  week  of  )anuarv 

2013.  W^aiting  30  days  after  publication 
in  the  Federal  Register  is  contrarv  to 
public  interest  as  that  would  delay  the 
effective  date  of  this  rule  until  after  the 
.Suj)er  Bowl  events  in  this  area  have 
comj)leted. 

B.  Basis  and  Purpose 

'fhe  2013  National  Football  League 
.Super  Bowl  in  New  Orleans,  Louisiana 
will  occur  on  Fehruarv  3,  2013.  'Phis  is 
a  very  high  profile  event,  with  tens  of 
thou.sands  of  peo])le  expecteil  to  attend 
events  at  Woldenhurg  Park  and  other 
Mississippi  River  riverfront  locations 
before,  during,  and  after  the  football 
game.  Due  to  the  unusually  large  crowds 
ex])ected  along  the  riverfront,  the 
consequences  to  the  public  of  an 
incident  involving  a  ves.sel  in  the 
immediate  area  will  greatly  increase.  'Po 
address  this  concern,  the  Ca])tain  of  the 
Port  New  Orleans  has  estahli.shed  a 
temporary  safety  zone  on  the 
Mississippi  River  in  the  vicinity  of 
Woldenhurg  Park,  mile  marker  94  to 
mile  marker  98.  extending  out  300  feet 
from  the  Ea.st  Bank  of  the  Mississippi 
River.  'Phis  safety  zone  has  been 
estahli.shed  to  protect  the  public  from 
the  potential  hazards  created  by 
congested  river  traffic.  All  x'essels  are 
prohibited  from  entering  into  or 
tiansiting  through  the  safety  zone 
without  prior  approval  of  the  Caj)tain  of 
the  Poit  New  Orleans. 

'Phe  legal  basis  and  authorities  for  this 
rule  are  found  in  33  U..S.C.  1231, 48 
U..S.C.  Chapter  701, 3308.  3703;  10 
U..S.C.  191,  191:  33  CFR  1. 0.1-1.  8.04-1. 
8.04-8,  and  KiO.I;  Public  Law  107-291. 
118  .Stat.  2084;  and  Department  of 
Homeland  .Security  Delegation  No. 
0170.1,  which  collectively  authorize  the 
(ioast  Guard  to  propo.se,  e.stahlish,  and 
define  regulatory  safety  zones. 
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C.  Discussion  of  Comments,  (Changes 
and  the  Final  Rule 

The  Coast  Cuanl  received  no  public 
comments  on  the  proposed  lemj)orary 
.safely  zone,  therefore  there  an;  no 
changes  to  the  regulatory  text  in  this 
final  rule. 

I).  Regulatory  Analyses 

We  d(!velo|ied  this  rule  after 
considering  nnmerons  statutes  and 
executive  orders  related  to  rulemaking. 
Ih'low  we  summarize  onr  analyses 
ha.sed  on  a  nnmher  of  the.se  .statutes  t)r 
executive  orders. 

1.  Ih^gahiiorv  Plunning  and  Ravinw’ 

This  rule  is  not  a  significant 
regulatory  action  under  .section  3(f)  of 
Executive  Order  128()(i,  Regiilatorv 
Planning  and  Review,  as  sujjjilemented 
by  Executive  Order  13.‘i(i3.  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  retpnre  an  assessnnmt  of 
j)otential  costs  and  benefits  under 
section  (i(a)(3)  of  Executive  Order  12888 
or  under  .sei:tion  1  of  Executive  Order 
13.583.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  The  im|)acts  on  navigation  will 
Ik*  minimal  due  to  the  duration  and 
location  of  the  safety  zone,  and  the  fact 
that  vessels  will  he  able  to  safidv 
navigate  around  this  area  on  the 
Mississipjii  River.  Additionallv.  vessels 
may  recjiiest  j)ermission  from  the 
Ca|)tain  of  the  Port  to  enter  into  or 
transit  though  the  .safety  zone. 

2.  Impact  on  Small  Hntitias 

The  Regulatory  Flexihility  Act  of  1880 
(RFA).  .5  ll.S.C.  801-812,  as  amended. 
r(;(jnir(!.s  f(id(!ral  agenci(;s  to  consider  the 
l)otential  imj)act  of  regulations  on  small 
entities  during  rulemaking.  I'he  term 
“small  entities”  coinjirises  small 
hnsines.ses,  not-for-profit  organizations 
that  are  indejjendently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jnri.sdictions 
with  |)opulatiuns  of  less  than  .50,000. 

The  Coast  (hiard  received  no  comments 
from  the  Small  Bu.sine.s.s  Administraticm 
on  this  rule.  The  Coast  (hiard  certifies 
under  5  ll.S.C.  80.5(1))  that  this  rule  will 
not  have  a  .significant  (iconomic  imj)act 
on  a  substantial  nnmher  of  small 
entities. 

'I’his  final  ride  affects  the  following 
entities,  some  of  which  might  he  small 
entities:  the  owners  or  ojierators  of 
ve.s.sels  intending  to  tran.sit  on  the 
Mi.ssi.ssi])|)i  River  in  the  Vicinity  of 
Woldenbnrg  Park,  New  Orleans, 
Ix)ni.siana.  mile  marker  94  to  mile 
marker  98,  between  8:00  a.m.  on  jannarv 
2tt.  2013  through  8:00  a.m.  on  Fehruarv 
4,2013. 


I’his  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  nnmher  of  small  entities 
because  most  ve.ssel  traffic  could  j)a.ss 
safely  around  the  safety  zone.  Vessel 
traffic  that  cannot  pa.ss  safely  around  the 
safety  zone  would  he  allowed  to  jiass 
through  the  zone  with  the  permission  of 
the  (iaplain  of  the  Port  New  Orleans. 
Before  the  activation  of  the  safety  zone, 
the  (iaptain  of  the  Port  New  Orleans 
would  issue  maritime  advi.sories  widely 
available  to  users  of  the  river. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 

Biisine.ss  Regidatory  Enforcement 
Fairness  Act  of  1998  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  yon  have  ipiestions 
concerning  its  ])rovisions  or  options  for 
comj)liance,  plea.se  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
comj)liance  with.  Federal  regulations  to 
till!  Small  Business  and  Agriculture 
Regulatory  Enforcement  Omhndsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Omhndsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  husine.ss.  If  yon 
wish  to  comment  on  actions  by 
em])loyees  of  the  Coast  (hiard,  call  1- 
888-RE(;-FAlR  (1-888-734-3247).  The 
(ioast  Guard  will  not  retaliate  against 
small  entities  that  (jneslion  or  comj)lain 
about  this  ride  or  any  j)olicy  or  action 
of  the  Coast  (hiard. 

4.  Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  199.5  (44 
U.S.C.  3.501-3.520). 

5.  Eederalism 

A  rule  has  imjilications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  suh.stantial  direct 
effect  on  the  States,  on  the  relation.ship 
between  the  national  government  and 
the  .States,  or  on  the  di.strihntion  of 
power  and  res])onsil)ilitie.s  among  the 
various  levels  of  government.  We  have 
analyzed  this  ride  under  that  Order  and 
determined  that  this  ride  does  not  have 
implications  for  federalism. 

a.  Protest  Activities 

The  (ioast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 


person  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
me.ssage  can  he  received  without 
jeopardizing  the  safety  or  security  of 
people.  |)lace.s  or  ve.ssels. 

7.  Unfunded  Mamhdes  Reform  Act 

The  llnfimded  Mandates  Reform  Act 
of  199.5  (2  U.S.Ci.  1531-1.538)  reipiires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addres.ses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
.SIOU.OOO.OOO  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Taking  o  f  Private  Property 

'I'his  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  im])lications  under  Executive 
Order  12830,  Governmental  Actions  and 
Interference  with  Gonstitntionally 
Protected  Pro])erty  Rights. 

.9.  Civil  Justice  Reform 

This  rule  meets  apjilicahle  standards 
in  sections  3(a)  and  3(h)(2)  of  Executive 
Order  12988,  Givil  justice  Reform,  to 
minimize  litigation,  eliminate 
amhiguity,  and  reduce  burden. 

to.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  1304.5.  Protection  of 
Ghildren  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  imvironmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11.  Indian  Tribal  Covernments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Gousultation  and  Goordination 
with  Indian  'I’rihal  Governments, 
hecau.se  it  does  not  have  a  .substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationshi])  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
resj)onsihilities  between  the  Federal 
(Government  and  Indian  tribes. 

12.  Energv  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  (Concerning  Regulations 
That  Significantly  Affect  Energv  Snpplv, 
Distribution,  or  Use. 

13.  Technical  Standards 

3’his  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
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consider  the  use  of  voluntary  con.seusus 
standards. 

1- 4.  Environiuant 

We  have  analyzed  this  rule  under 
Dejjartinent  of  lloinelaud  Security 
Management  Directive  023-01  and 
(lominandant  Instruction  Ml 047.'). ID, 
which  guid(!  the  (^oast  (hiard  in 
complying  with  the  National 
Environmental  I’olicy  Ac:t  of  lOOt) 
(NEPA)(42  IJ.S.C.  43'21-4370f),  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  creates  a 
tem])orary  safety  zone  on  the 
Mississippi  River  in  the  vicinity  of 
Woldenhnrg  Park,  mile  marker  04  to 
mile  marker  00,  extending  out  300  feet 
from  the  East  Bank  of  the  Mississippi 
River  during  Super  Bowl  2013 
celebratory  events.  The  Suj)er  Bowl  is  a 
large  scale  event  that  po.ses  many  public 
safety  concerns  due  to  tin;  numher  of 
l)eople  that  will  attend.  This  .safety  zone 
has  been  established  to  protect  the 
public  from  the  hazards  created  hv 
conge.sted  river  traffic.  This  rule  is 
categorically  excluded  from  further 
review  under  ])aragraph  34(g)  of  Figure 

2- 1  of  the  (x)nnnandaut  Instruction.  An 
Environmental  Analysis  Cihecklist  and  a 
(iategorical  Exclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  .seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  impact  from  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
re(]uirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
(3"R  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  ])art  165 
continues  to  read  as  follows: 

Authority:  33  IJ..S.C^  1231:  4()  l)..S.Ck 
(:iia])l(;r  701. 3300,  3703:  .'lO  IL.S.C.  191, 19.5; 
33  CPU  1. 0.5-1, 0.04-1, 0.04-0,  aiul  100.5; 
Pill).  L.  107-295,  no  .Slat.  2004:  DeparlinenI 
of  I  lonielaiul  .Security  Delegation  No.  0170.1 

■  2.  Add  §  165.T()8-1()13  to  read  as 
follows: 

§165.T08-1013  Safety  Zone;  Woldenburg 
Park,  Mississippi  River,  New  Orleans,  LA. 

(a)  Location.  The  following  area  is  :t 
safety  zone:  The  waters  on  the 
Mississijipi  River  in  the  vicinity  of 
Woldenhnrg  Park,  New  Orleans, 


Louisiana,  mile  marker  94  to  mile 
marker  96,  extending  out  approximately 
300  feet  from  the  East  B.mk  of  the 
Mississijjpi  River. 

(h)  Effective  DatesEYhis  rule  is 
effective  from  6:00  a.m.  on  January  29, 
2013  through  6:00  a.m.  on  Fehruarv  4. 
2013. 

(c)  Enforcement  Periods: 'I'h'Mi  safety 
zone  will  he  enforced  from  8:00  a.m. 
until  10:00  p.m.  on  each  day  of  the 
effective  dates  described  in  jiaragraph 

(1)). 

(d)  Uegnlations.  (1)  In  accordance 
with  the  general  regulation  in  ^  165.23 
of  this  part,  ve.ssels  must  not  enter  into, 
remain  within,  or  transit  through  this 
safety  zone,  unless  authorized  by  the 
(iaptain  of  the  Port  New  Orleans. 

(2)  Vessels  re(|niring  entry  into  or 
jjassage  through  the  .Safety  Zone  must 
request  jiermission  from  the  Captain  of 
the  Port  New  Orleans,  or  a  designated 
representative.  The  Captain  of  the  Port 
New  Orleans,  or  a  designated 
representative,  may  he  contacted  on 
VHF-16,  or  by  telephone  at  (504)  36.5— 
2.543. 

(3)  All  persons  and  ves.sels  shall 
com])ly  with  the  in.structions  of  the 
Captain  of  the  Port  New  Orleans  and 
designated  personnel.  Designated 
personnel  include  commissioned, 
warrant,  and  |)etty  officers  of  the  l).,S. 
(ioa.st  Guard. 

Dated;  )amiary  23,  2013. 

P.VV.  Cautier, 

Capldin,  ILS.  (ioasl  Chuird.  (id  plain  of  tin; 
Port  X'en'Ortddns. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  173, 174, 181,  and  187 

[Docket  No.  USCG-2003-14963] 

RIN  1625-AB45 

Changes  to  Standard  Numbering 
System,  Vessel  Identification  System, 
and  Boating  Accident  Report  Database 

agency:  Coa.st  Guard,  DH.S. 

ACTION:  Rule;  information  collection 
apj)roval. 

summary:  On  March  28,  2012,  the  Coast 
Guard  amended  its  regulations  reliited 
to  numbering  undocumented  ve.ssels 
and  reporting  boating  accidents.  The 
iunendment  affects  three  collections  of 
information  and  adds  to  the 
recordkeeping  and  reporting 
requirements  of  ve.ssel  owners  and 


agencies  involved  in  is.siung  vessel 
registration  and  rej)orting  boating 
accidents.  This  notice  announces  that 
the  Office  of  Management  and  Budget 
approved  changes  to  the  collections  of 
information  with  control  numbers 
162.5-1)003.  162.5-0070.  and  162.5-0108, 
which  will  now  he  enforced. 

DATES:  The  collection  of  information 
requirements  under  33  (T’R  173.57(c). 
174.16(h),  174.17(c),  and  174.19(c)  will 
he  enforced  beginning  January  31. 2013. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (piestious  about  this 
document,  contact  Mr.  Jeff  Ludwig, 
Office  of  Auxiliary  and  Boating  Safety: 
telephone  202-372-1061,  or  email 
Jeffrey.A.Lnd\vig@nscg.niil.  If  you  have 
(luestions  about  viewing  the  docket 
(USCG— 2003-14963).  call  Ms.  Renee  V. 
Wright,  Program  Manager.  Docket 
Operations,  telephone  202-366-9826. 
SUPPLEMENTARY  INFORMATION:  With  the 
excejjtion  of  the  revised  collection  of 
information  j)rovi.sions,  the  Changes  to 
.Standard  Numheriug  .System,  Ve.ssel 
Identification  .System,  and  Boating 
Accident  Report  Database  rule  became 
effective  on  April  27,  2012.  Under  the 
Paperwork  Reduction  Act  of  1995  (44 
U..S.C.  3501-3.520).  an  agenev  may  not 
conduct  or  s])onsor  a  collection  of 
information  until  the  collection  is 
api)roved  by  the  Office  of  Management 
and  Budget  (OMB).  Accordingly,  the 
preamble  to  the  final  rule  stated  that  the 
Coast  Guard  would  not  enforce  the 
collection  of  information  requirements 
in  33  CFR  173.57(c),  174.16(h). 

174.17(c),  and  174.19(c)  until  the 
collection  of  information  reipiests  were 
approved  by  OMB.  The  preamble  also 
stated  that  the  (]oa.st  Guard  would 
j)uhli.sh  a  notice  in  the  Federal  Register 
informing  the  public  of  OMB’s  decision 
to  ap])rove,  modify,  or  disapprove  the 
collections. 

The  Coa.st  Guard  suhmitted  the 
information  collection  reque.sts  to  OMB 
for  approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  OMB 
ai)proved  the  collec;tions  of  information 
on  December  2,  2012.  for  162.5-()()()3,  on 
December  16,  2012.  for  1625-0108,  and 
on  Det:eml)er  27.  2012,  for  162.5-0070. 
The  a])proval.s  for  lhe.se  collections  of 
information  exjiire  on  December  31, 
2015.  Copies  of  the  OMB  notices  of 
action  are  available  in  our  online  docket 
(U.SCC-2003-14963)  at  http:// 

WWW. regnIations.gov. 

Dated;  lanuarv  Ki.  2013. 

Paul  F.  Thomas. 

(kipldin.  I'.S.  Coast  Cuard.  Diivclorof 
Inspections  &•  Compliance. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-201 1-0328;  FRL-9774-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Minnesota;  Flint  Hills  Resources  Pine 
Bend 

agency:  Environmental  Protection 
Agency  (El’A). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  aijproving  Minne.sota’s 
August  20.  2011,  recjuest  to  revise  its 
sulfur  dioxide  (SOd  State 
lini)leinentation  Plan  (SI!’)  for  Flint 
Hills  Resources  Pine  Bend,  EEC  (FHR 
I’ine  Bend),  in  Dakota  County.  Tlie 
facility  is  shutting  down  an  incinerator, 
rerouting  process  gases,  planning  for  a 
new  boiler,  and  making  other  emission 
limit  reductions.  This  revision  will 
result  in  a  decrease  in  SOi  emissions. 
DATES:  I’his  direct  final  rule  will  be 
effective  April  1. 2013,  unless  EPA 
receives  adverse  comments  by  March  4. 
2013.  Ifadver.se  comments  are  receivcul. 
El’A  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
ride  will  not  take  effect. 

ADDRESSES:  Submit  your  comments, 
identified  hv  Docket  ID  No.  EPA-R05- 
()AR-201iA)328.  by  one  of  the 
following  methods: 

1.  ww’w.rfi^iildlions.gov:  f'ollow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  blaklev.pameUMepa.gov. 

3.  Eax:  (312)  09’2-24.'j0. 

4.  Mail:  Pamela  Blakley,  Chief. 

Control  Strategies  Section,  Air  Programs 
Branch  (AR-18)).  EES.  Environmental 
I’rotection  Agency.  77  West  jackson 
Boidevard.  Chicago.  Illinois  00004. 

5.  Hand  Delivery:  Pamela  Blakley, 
Chief,  Control  .Strategies  .Section,  Air 
Programs  Branch  (AR-18)).  IJ.,S. 
Environmental  Protection  Agency.  77 
West  jackson  Boulevard,  Chicago, 
Illinois  00()04.  .Such  deliveries  are  only 
accej)ted  during  the  Regional  Office 
normal  hours  of  operation,  and  special 
arrangements  should  he  made  for 
deliveries  of  boxed  information.  'I’he 
R(!gional  Office  official  hours  of 
business  are  Monday  through  F’riday, 
8:31)  a.m.  to  4:30  p.m.,  excluding 
Federal  holidays. 

Instructions:  Direct  vour  comments  to 
Docket  ID  No.  EPA-R0.5-OAR-2()1 1- 
0328.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  jiublic 
docket  without  change  and  may  1)(! 
made  available  online  at 


w’W’W’.rcgalations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Ihisine.ss 
Information  (CBI)  or  other  information 
who.se  ilisclosure  is  restricted  by  statute. 
Do  not  submit  iiddrmation  that  you 
consider  to  he  CBI  or  otherwise 
l)rotected  through  www.rcgulat ions. gov 
or  email.  The  w'lvw. regulations. gov  Web 
site  is  an  “anonvmous  access”  system, 
which  means  Id’A  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  www.rcgulat ions.gov  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  ])laced  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
rec;ommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  vour  comment  and  with  anv 
di.sk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  vour  comment  dm;  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  I']PA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  u.se  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  \v\v\v. regidations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  re.strict(;d  hv  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  he  j)ublicly 
available  only  in  hard  cojiy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
WWW. regulations. gov  or  in  hard  co])y  at 
the  Environmental  Protection  Agency, 
Region  .'i.  Air  and  Radiation  Division.  77 
West  jackson  Boulevard,  Chicago, 
Illinois  ()()()()4.  'Fliis  facility  is  open  from 
8:30  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  We 
r(;commend  that  you  tele])hone  Marv 
Portanova,  Environmental  Engineer,  at 
(312)  3.'i3-.'j0.'i4  before  visiting  the 
Region  .'5  {)ffico. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Portanova,  Environmental 
Engineer,  Control  .Strategies  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  ,'i.  77  We.st  jackson  Boulevard, 
Cihicago,  Illinois  00004.  (312)  3.')3-.'j9.54, 
port  anova.inarx^epa. gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
“we,”  “us,”  or  “our”  is  used,  we  mean 


EPA.  This  supplementary  information 
section  is  arranged  as  follows: 

I.  Wlial  is  tlu;  Oackgrouiui  lor  this  action? 

II.  Analysis 

III.  Wliat  action  is  El’A  taking? 

IV.  Statutory  and  Exccnlivc!  Order  Ihn'iews 

I.  What  is  the  background  for  this 
action? 

On  August  29,  2011,  Minnesota 
.suhmitted  a  reciuest  to  EPA  to  revise  its 
.SO.  SIP  for  the  FUR  Pine  Bend  oil 
refinery  in  Rosemoiint,  Dakota  County. 
FUR  Pine  Bend  is  making  modifications 
to  its  facility  to  imjjrove  energy 
efficiency  and  address  plant  .safety.  The 
facility  will  remove  its  Merox  process 
incinerator,  reroute  process  gas(;s  to  an 
exi.sting  furnace,  take  additional 
re.strictions  on  steam-air  dec;oking 
activities  for  certain  boilers,  revise  the 
.SO.  emission  limits  for  its  fluid 
catalytic  cracking  unit,  and  add  a  boiler. 

P'HR  Pine  Bend  is  subject  to  an 
Administrative  Order,  which  contains 
.SO.  emission  limits  and  requirements 
which  are  intended  to  ensure  the 
])rotection  of  ambient  air  {luality.  'Phe 
provisions  of  the  Administrative  Order 
have  been  a])])roved  by  EPA  into  the 
.SO.  SIP  for  FHR  Pine  Bend  (72  FR 
39.'i88,  )uly  19.  2007).  Minnesota 
amended  the  Administrative  Order  for 
FHR  Pine  Bend  to  i)rovide  for  the 
facility's  jilanned  modifications,  and 
submitted  it  to  EPA  on  August  29,  2011, 
as  a  .SIP  revision  recjuest.  The  effective 
date  of  the  amended  Administrative 
Order  was  also  August  29,  2011.  In 
addition.  Minnesota  has  issued  FHR 
Pine  Bend  an  amended  permit 
(03700011-008,  Augu.st  10,  2011).  This 
])ermit  contains  SO.  emission  limits  and 
related  requirements  for  FHR  Pine  Bend. 

After  a  routine  j)l!mt  safety  review, 
FHR  Pine  Bend  determined  that  there 
was  a  potential  flameout  risk  with  its 
Merox  unit  incinerator.  The  company 
decided  to  shut  down  the  incinerator 
and  reroute  the  gas  streams  it  had 
hurned  to  be  either  recycled  or  hurned 
in  an  existing  j)rocess  heater  (31H-2), 
de])ending  on  the  mercajitan  content  of 
the  gases.  The  Merox  incinerator  had 
previously  handled  gases  from  a  sidfur 
r(;covery  unit  which  is  no  longer  in 
o]K;ration.  Treating  the  smaller  gas 
.stream  that  it  currently  receives  had 
caused  the  large  Merox  incinerator  to 
oj)erate  less  efficiently.  The  jjrocess 
heater  (3111-2)  will  be  able  to  destroy 
the  Merox  off-gases  using  less  additional 
fuel,  resulting  in  lower  emissions  of 
.S(l.,  nitrogen  oxides,  carbon  monoxide, 
and  greenhou.se  gases.  The  .SIP  revision 
request  includes  revi.sed  .SC),  emission 
limits  for  the  process  heater  (31H-2),  in 
response  to  the  heater’s  new  input  gas 
streams.  The  continuous  emi.ssion 
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nionilor  (CEM)  currently  on  tlio  Morox 
incinorator  will  be  moved  to  tlie  process 
beater  (31H-2),  to  measure  its  SO, 

(iniissions  Tl.e  SIP  retains  the  ability  for 

I'HK  I  me  13end  to  use  tbe  M(!rox  ' 
incinerator  temporarily,  if  it  is  needed 
while  tbe  gas  streams  are  bein<> 
leronted,  but  tbe  emission  limit 
applicable  to  the  Merox  incinerator  for 
tins  potential  ojieration  is 
a])proximately  700  tons  per  year  (tpy) 
lower  than  its  current  emission  limii. 

I  he  Merox  incinerator  is  to  be 
permanently  sbut  down  after  tbe  oas 
stream  rerouting  is  comjdete.  ” 

()tber  njKlates  wbicb  are  not  related 
to  the  Merox  incinerator  shutdown  are 
cm'  llif'  August  29,  2011 

Ml  revision  recpiest.  First,  FHR  Pine 
Bend  intends  to  apply  for  a  permit  to 
install  a  new  boiler.  Therefore,  SQ-. 
emis.sions  corresjionding  to  a  new  boiler 
were  included  in  the  modeling  analysis 
perlormed  for  tins  SIP  revision  request' 
liased  on  tbe  emissions  and  stack 
ineasiirements  of  tbe  plant’s  existing 
Boiler  9.  To  ensure  that  tbe  comjiany’s 
Ml  will  continue  to  protect  air  quality 
alter  the  addition  of  the  new  boiler,  the 
Admini.strative  Order  prohibits  the 
cxnnpany  from  ojierating  tbe  new  boiler 
with  slack  and  emission  parameters 
diflerent  from  those  used  in  tbe 
(lispersion  modeling  siip]K)rling  the 
Angmst  29.  2011  SIP  revision  reqiie.st 
Second,  tbe  SIP  revision  re(|nest 
includes  an  emission  limit  reduction  of 
approximately  2700  t]iv  at  the  fluid 
catalytic  cracking  unit.  Tbe  revi.sed 
emission  limit  was  cbo.sen  after  a  review 
ot  recent  continuous  emission 
monitoring  data.  Third,  FHR  Pine  Bend 
IS  taking  additional  limits  on  its  steam- 
air  decoking  activities  for  four  beaters. 

I  bese  units  restrict  the  beaters  from  | 
Ijeing  decoked  simultaneously.  Tbe 
decoking  jirocess  uses  steam,  air,  heat.  ! 
and  wate^r  to  periodically  remove  coke  i 
tniilc  up  from  jirocess  heater  tubing.  The 
decoking  residues  are  directed  into  r 

water-filled  (inench  pits.  Tbe  modeled 
emission  rates  from  the  decoking  ^ 

operations  have  been  updated  after  i 

engineering  analyses  at  the  plant  , 

I’onrtb.  tbe  SIP  revision  request  '  c 

accounts  for  changes  in  the  .stack  exit  f 
temjierature  of  the  oil  sejiaration  and  .s 
waste  treatment  iilant’s  tliermal  oxidizer  a 
stack,  which  are  exjiected  after  a  s, 

convection  stack/beat  exchanger  „ 

rejilacement  is  comjileted.  The  „ 

replacement  will  increase  ener<>v  N 

efficiency  at  the  thermal  oxidizer. 
hinally,  additional  revisions  to  the  SIP  tl 
address  the  faci lity’s  name  change  from  D 
riint  Hills  Resources.  LP.  to  Flint  Hills  d, 
Resources  Pine  Bend.  LEG.  and  Dj 

adjustments  to  numbering  within  the  ar 


’  rule.  Overall,  the  August  29,  2011  SIP 
ss  revision  jirovides  for  a  reduction  in  SO, 
emi.ssions  of  over  31 00  tpv 

II  A  1  . 

II.  Analj'sis 

.Section  llOfDoftbeGlean  Air  Act 
states  that  tbe  Admini.strator  shall  not 
approve  a  SIP  revision  if  it  would 
interfere  with  any  ajiplicable 
reipiirenienl  concerning  attainment  of 
the  national  ambient  air  quality 
standards  (NAAQS)  and  rea.sonable 
turther  progre.s,s.  42  U.S.G.  7410(1)  Tbe 
Augnsi  29,  2011  SIP  revision  for  FHR  ' 
me  Bend  represents  an  overall 
emissions  decrea.se  of  over  .'11 00  tpv  of 
‘SIT  emissions.  The  revision  also 
provides  for  reductions  in  nitrogen 
oxides,  carbon  monoxide,  and 
greenhouse  gases  from  the  shutdown  of 
the  Merox  incinerator  and  the 
a.s.^iciated  decrea.se  in  fuel  usage. 

1  lie  new  operating  scenario  and  new 
limits  for  MIR  Pine  Bend  were 
evaluated  and  ciompared  to  the  SO, 
NAAQS  and  to  tbe  jirevious  SIP 
scenario  using  the  EPA  regulatory 
dispersion  model  AERMOD  (version 
99292),  with  meteorological  data  from 

2909-2904  collectecl  at  the  MinneapM^ 

St.  1  aid  Airjiort.  I  be  comparative 
modeling  results  showed  large 
reductions,  uji  to  aiiproximately  sixty 
jiercent,  in  jiredicted  ambient  SO, 
c.-oncenirations  under  tbe  new  operating 
scenario.  The  modeling  analysis 
demonstrated  attainment  of  the  NAAQS 
for  SO,  (3-bonr.  24-bonr,  and  annual), 
t  lie  maximum  predicted  SO, 
coucentrations  including  neighboring 
emission  sources  and  a  monitored 
background  concentration  were  .117 
micrograms  jier  cubic  meter  (pg/in  ')  for 

A  f  (comiiared  to  the  SO, 

NAAQS  of  1.100  Mg/m  ‘):  172  pg/m  '  for 
cr,  A  average  (compared  to  tbe 
SO,  NAAQS  of  OO.i  pg/ni ');  and  :i.'5  gg/ 

0^  Qn*  average  (compared  to 

the  SO,  NAAQS  of  80  Mg/m  ‘). 

1  he  dispersion  modeling  for  this  SIP 
revision  request  did  not  specifically 
address  the  1-hour  SO,  NAAQS.  There  i 
were  difficulties  in  })roviding  a  full  j 

modeled  Tbour  attainment  j 

(Icmonstration  for  the  FI  IR  Pine  Bend 

J  HR  me  Bend’s  control.  Because  the  ] 
shutdown  of  the  Merox  incinerator 
addres.ses  a  safety  i.ssue,  Minne.sota  I 

.submitted  the  SIP  revision  without  <■ 

waiting  to  comjilete  a  full  1-bour  SO, 
modeling  demonstration.  j 

Nonatlainment  area  designations  have  i, 

not  yet  been  iironuilgated  nationallv,  so  o 
be  1  -hour  SO,  SIP  reiiuirements  for  h 
IJakota  (.ounty  have  not  yet  been  i, 

deferinmed.  Tbe  air  quality  monitors  in  S 
IJakota  f.ounty  clearly  show  that  tbe  n 

area  is  currently  attaining  tbe  1-bour  tl 


SO,  NAAQS.  There  are  four  SO, 

’  11"' within  three  miles  of 

the  M  IR  I  me  Bend  facility.  Tbe  SO, 
concentrations  at  all  four  monitors  are 
well  below  the  1-bour  SO,  NAAQS.  The 
highest  of  the  four  monitors’  2998-2910 
design  value  concentrations  was  29 

cvr'II'A"  *”*,*'"”  (PP*>)(comj)ared  to  tbe 
Pplj).  For  tbe  period 
2909-2911.  tbe  highest  of  tbe  four 
Hakota  C.'onnty  monitors’  design  values 
was  19  ppb  (both  design  values  cited 
here  are  from  tbe  same  monitor).  This 
monitor  is  located  le.ss  than  one  mile 
oast  of  FHR  Pine  Bend.  Minnesota  has 
recommended  that  EPA  designate 
Dakota  County  ’’imclassifiable”  for  the 
1-honr  SG,  NAAQS.  Minne.sota  must  ' 
meet  the  applicable  requirements  for 
Dakota  County’s  final  SG,  designation, 
which  may  include  a  modeled 
demonstration  that  the  entire  county 
will  continue  to  maintain  the  1-honr 

J”  ‘'i*!  meantime,  given  tbe 
reductions  in 

the  I‘HR  Pine  Bend  SIP  revision 
subinittal,  and  the  fact  that  the  new 
tai.ility  ojierating  scenario  has  also 
.  resulted  in  reductions  in  modeled 
concentrations  for  tbe  other  short-term 
.SG,  standards.  EPA  believes  that  tbe 
Augmst  29.  2911. SIP  revision  .submittal 
does  not  endanger  Dakota  County’s 
(.ontinned  altainmeni  of  the  1-hour  SG, 
NAAQS.  and  the  SIP  revision  will 
provide  jirogre.ss  toward  any  future 
requirements  for  a  modeled' 
demonstration  of  attainment  of  the  1- 
Hour.SG,  NAAQS  in  DakotaCountv.lt 
IS  mijiortant  to  note  that  future  SIP 
revision  reejuests  or  modifications  at 
this  or  other  SG,-eniitfing  facilities  may 

be  required  to  include  full  modeled  ' 

attainment  demonstrations  for  tbe  1- 
Four  S(T  NAAQS.  in  accordance  with 
.section  110(1)  of  the  Clean  Air  Act. 

EPA  believes  that  Minnesota’s  August 
mil??,”’  '’‘N»«.st  to  revise  its  SIP  for 
MIR  Pine  Bend  satisfies  the 
reijuirements  of  section  110(1)  of  the 
C:iean  Air  Act.  The  SIP  revision 
addresses  a  jilant  safety  i.ssiie  and 
includes  significant  SG,  reductions 
winch  will  help  tbe  area  continue  to 
maintain  the  current  aSG,  standards. 
Disjiersion  modeling  .shows  that 
ambient  SG,  iinjiacts  will  decrease 
under  the  new  ojierating  scenario.  Tbe 
.Sll  limits  and  modeling  continue  to 
account  for  limited  use  of  the  Merox 
im.inerator  in  case  it  is  teinjiorarilv 
needed  during  tbe  transition  to  the  new 
ojierat mg  .scenario.  Actual  ojierations 
Inllowmg  the  shutdown  of  tbe  Merox 
mcmerator  will  therefore  jnoduce  le.ss 
.StT  than  the  modeled  amount.  For  these 
rea.sons,  EPA  believes  that  ajijiroval  of 
tlm  August  29,  2911  SIP  revision  reijuest 
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will  not  j(;o])ardize  Dakota  (bounty's 
attainment  ol  the  SO2  NAAQS. 

III.  What  action  is  EPA  taking? 

KPA  is  approving  Minnesota's  August 
2?).  2011.  .SOi  SIP  revision  reciuest  for 
FUR  Pine  Bend,  in  Dakota  (lounty.  This 
SIP  nwision  addresses  an  o])erating 
change  based  on  a  .safely  issue,  and  also 
results  in  a  large  decrease  in  SO^ 
emissions  at  the  facility.  This  SIP 
revision  is  not  exjjected  to  je{)pardize 
attainment  of  the  SO^  NAAQS  in  Dakota 
('ounty. 

We  are  publishing  this  action  without 
prior  projiosal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  .section 
of  this  Federal  Register  j)ul)lication,  we 
are  publishing  a  separate  document  that 
will  serve  as  the  jjroposal  to  approve  the 
state  plan  if  relevant  adverse  written 
comments  are  filed.  This  rule  will  he 
effective  Ajiril  1,  2012  without  further 
notice  unless  we  rec(;ive  ndevant 
adverse  written  comments  by  March  4, 
2013.  If  we  ret:eive  such  comments,  we 
will  withdraw  this  action  before  the 
effective  date  hv  publishing  a 
.suhse(iuent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  he 
addressed  in  a  suh.secpient  final  rule 
based  on  the  proposed  action.  FPA  will 
not  institute  a  second  comment  period. 
Any  parties  inter(!st(;d  in  commenting 
on  this  action  should  do  .so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment.  i)aragraph. 
or  section  of  this  rule  and  if  that 
provision  may  he  severed  from  the 
nmiainder  of  the  rule,  EPA  may  a{loj)l 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment.  If  we  do  not  receive  anv 
comments,  this  action  will  he  effective 
April  1,  2013. 

IV.  Statutory  and  Executive  Order 
Review.s 

Under  the  Clean  Air  Act,  the 
Administrator  is  requinul  to  apjirove  a 
.SIP  submission  that  comj)lie.s  with  the 
provisions  of  the  (ilean  Air  Act  and 
applicable  Fcideral  regulations.  42 
U.S.C.  7410(k):  40  CFR  .'■)2.02(a).  Thus, 
in  reviewing  .SIP  submissions,  EPA’s 
role  is  to  aj)prove  state  choices, 
ju’ovided  tliat  tluiy  meet  the  criteria  of 
the  Chian  Air  Act.  Accordingly,  this 
action  merely  apj)roves  slate  law  as 
iiHieting  Federal  nKpiirements  and  does 
not  impose  additional  niquirements 


beyond  tho.se  im]K)sed  by  stale  law.  For 
that  reason,  this  action: 

•  Is  not  a  “significant  regulatory 
action”  suhjecl  to  review  hv  the  Office 
of  Management  and  Budget  under 
Executive  Order  12800  (.'18  F’R  .'1173.1. 
October  4.  1903); 

•  Does  not  im])ose  an  information 
collection  burden  under  the  j)rovi.sions 
of  the  Paj)erwork  Reduction  Act  (44 
U.S.C.  3.101  (it  saq.y, 

•  Is  cerlificid  as  not  having  a 
significant  economic  imj)act  on  a 
substantial  numher  of  small  entities 
under  the  Regulatory  Flexibility  Act  (.‘1 
U..S.C.  001  e/  saq.y 

•  Do(!s  not  contain  any  unfunded 
mandate  or  significantly  or  unicjuely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  lOO.'l  (Pid).  L.  104-4): 

•  Does  not  have  Federalism 
implications  as  .sj)ecified  in  Executive 
Crder  13132  (04  FR  432.'i.'l,  August  10, 
1990); 

•  Is  not  an  economically  significant 
regulatory  action  ha.sed  on  health  or 
safety  risks  subject  to  Executive  Order 
1304.'i  (02  FR  1988.1,  Ai)ril  23.  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (00  F'R 
283.1.1.  May  22,  2001); 

•  Is  not  subject  to  re(iuirements  of 
.Section  12(d)  of  the  National 
Technologv  Transfer  and  Advancement 
Act  of  199.1  (1.1  U.S.C.  272  note)  because 
a])j)licalion  of  those  recjuirements  would 
he;  inconsistent  with  the  ('.lean  Air  Act: 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
ai)propriate,  disproportionate  human 
health  or  environmental  effects,  using 
])raclicahle  and  legally  jjermissihle 
methods,  under  Executive  Order  12898 
(.19  FR  7029,  February  l(i,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  .sj)ecified  hv 
Executive  Order  1317.1  (0.1  FR  07249, 
November  9,  2()(K)).  hecau.se  the  SIP  is 
not  aj)j)roved  to  a])ply  in  Indian  countrv 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
co.sts  on  tribal  governments  or  ])reempt 
tribal  law. 

The  Congressional  Review  Act.  .1 
U..S.Ci.  801  et  as  added  hv  the  .Small 
Busine.ss  R(;gulalory  Enforcement 
Fairness  Act  of  1990,  generallv  provides 
that  before  a  rule  may  take  effet:t.  the 
agency  promulgating  the  rule  must 
submit  a  rule  re])orl,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congre.ss  and  to  the  (lomptroller  (a;neral 


of  the  United  .States.  EPA  will  submit  a 
re])ort  containing  this  action  and  other 
n;quired  information  to  the  U..S.  .Senate, 
the  U..S.  House  of  Re])re.s(;n1ative.s,  and 
the  ('.omplroller  Ceneral  of  the  United 
.Stales  jji'iorto  publication  of  the  rule  in 
tin;  Federal  Register.  A  major  rule 
cannot  lake  effect  until  00  days  after  it 
is  puhli.shed  in  the  Federal  Register. 

This  action  is  not  a  “major  rule"  as 
defined  by  .1  U..S.C.  804(2). 

Under  section  307(1))(1)  of  the  (Mean 
Air  Act,  ])etitions  for  judicial  revi(;w  of 
this  action  must  he  filed  in  the  United 
.States  (Mjurt  of  Ap])eals  for  the 
appropriate  circuit  hv  April  1, 2013. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  jjurposes  of  judicial  r(;view  nor  does 
it  extend  the  time  within  which  a 
petition  for  judicial  review  may  he  filed, 
and  shall  not  postpone  the  effect ivene.ss 
of  such  rule  or  action.  Parties  with 
objections  to  this  direct  final  rule  are 
(;ncouraged  to  file  a  comment  in 
response  to  the  parallel  notice  of 
j)roposed  rulemaking  for  this  action 
])uhlished  in  the  proj)osed  rules  section 
of  today’s  Federal  Register,  rather  than 
file  an  immediate  ])etition  for  judicial 
review  of  this  direct  final  rule,  .so  that 
EPA  can  withdraw  this  direct  final  rule 
and  arldress  the  comment  in  the 
])ropo.sed  rulemaking.  This  ac:tion  may 
not  he  challenged  later  in  proceedings  to 
(aiforce  its  recpiirements.  (.See  .section 
3()7(1))(2).) 

List  of  Subjects  in  40  (3'’R  Part  .12 

Environmental  jjrotection.  Air 
]K)llution  control.  Incorporation  by 
reference;.  Intergovernmental  relations, 
.Sulfur  oxides. 

Dat(;(l:  )anuarv  17,  2013. 

Susan  Hedman, 

l{(^gi()n(il  Administrator.  lingion  .'5. 

40  CFR  part  .12  is  amended  as  follows; 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  ])art  .12 
continues  to  reael  as  follows: 

Authority:  42  II..S.(;.  7401  at  saq. 

■  2.  In  .12.1220,  the  table  in  paragraph 
(d)  is  amended  by  revising  the  entry  for 
“Flint  Hills  Resources,  L.P.  (formerly 
Koch  P(;troleum)”  to  r(;ad  as  follows: 

§52.1220  Identification  of  plan. 

***** 

(d)  *  *  * 
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Comments 


Flint  Hills  Resources  Pine  Bend, 
LLC. 
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BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R09-OAR-201 2-0849;  FRL-9760-4] 

Revisions  to  the  California  State 
Implementation  Plan,  Placer  County 
Air  Pollution  Control  District 

AGENCY:  Environmontal  Protection 
Agency  (EPA). 

ACTION:  Dircict  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  apjirove  revisions  to  the  Plac:er 
(iounty  Air  Pollution  Control  District 
(PCAPCD)  i)orlic)n  of  the  California  Slate 
Implementation  Plan  (SIP).  These 
revisions  c;c)nc;ern  Volatile  Organic: 
(k)mpouncl  (V(Xi),  oxiclccs  of  nitrogen 
(NO\),  and  partic:ulate  matter  (PM) 
emissions  from  open  hurning.  We  are 
a])j)rc)ving  loc;al  rules  that  rccgulate  this 
emission  sourc;e  under  the  (3c:an  Air  Ac;t 
(CAA  or  the  Act). 

DATES:  This  rule  is  c;ffcu:tive  on  April  1, 
2013  without  fuithcu'  notic:e,  unless  EPA 
rec:eives  adverse  c.omments  by  Marc;h  4, 
2013.  If  we  rcicieive  such  comments,  we 
will  jjiihlish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  this  direc:t  final  rule  will  ncjt  take 
effec;t. 

ADDRESSES:  Submit  c:omments, 
identified  by  clockcit  number  EPA-R09- 
OAR-201 2-0840,  by  one  of  the 
following  mc;thc)cls: 


1.  /'ec/erc;/  aliulenuiking  Portal: 
w’ww'.iv^iilations.oov.  Follow  the  on-line 
instrnc;tic)ns. 

2.  Email:  stackal.andivw^apa.gov. 

3.  Mail  or  delivor:  Anclrcnv  Stec;kel 
(Air-4),  U.S.  Envircmmcaital  Protection 
Agenc;v  Rcigion  IX,  7.5  Hawthorne  Strccet, 
San  Francisc:o,  CA  0410.5-3001. 
Instractions:  AW  c;omments  will  be 
inclnded  in  the  public  dc)c:kc;t  without 
c:bange  and  may  be  made  available 
online  at  w’ww’.regahdions.gov, 
inc;lucling  any  pccrsonal  information 
])roviclecl,  unless  the  comment  inc:luclc;s 
ConfidcMitial  Business  Information  (CI3I) 
or  other  information  whose  cli.sc:lo.sure  is 
rc;stric:tecl  by  statute.  Information  that 
you  c:c)nsicler  CBI  or  otherwi.se  })rc)tec:tecl 
sbocdcl  be  c;learly  identified  as  such  and 
should  not  be  submitted  through 

WW  W’. ivgalalions.gov  or  email. 

WWW. ivgaIalions.gov  is  an  “anonvmous 
ac:c:ess”  system,  and  EPA  will  not  know 
your  identity  or  c;c)ntac:t  information 
unless  you  provide  it  in  the  boclv  of 
your  c:c)mment.  If  you  .send  email 
clirec:tly  to  EPA,  your  email  aclclrc:ss  will 
be  automatic:ally  c;aj)turecl  and  inc:luclecl 
as  part  of  the  public:  cionnnent.  If  EPA 
c;annot  rc;acl  your  c:c)mment  clue  to 
tcic:hnic:al  clifficultic;s  and  c:annc)t  c:c)ntac:t 
you  for  c:larific:ation,  EPA  may  not  be 
able  to  c:on.sicler  your  comment. 
Elec:trc)nic:  filers  should  avoid  the  use  of 
sj)ec:ial  c:harac:ters,  any  form  of 
enc:ryi)tion.  and  be;  free  of  any  defec:ts  or 
viruscis. 

Docket:  Ccmerally,  cloc:ument.s  in  the 
clocked  for  this  ac:tic)n  are  available 
elc;c:tronic:ally  at  ww’w. regnlations. gov 
and  in  hard  c:opy  at  EPA  Rc;gion  IX.  75 
Hawthorne  Strecd,  San  Franc;i.sc:c), 

Table  1— Submitted  Rules 


California.  While  all  clc)c:ument.s  in  the 
docket  are  listed  at 

w’ww’.regalations.gov.  some  information 
may  be;  public:ly  available  only  at  the 
hard  c;opy  loc;ation  (e.g..  coj)yrightecl 
material,  large  ma])s),  and  some  may  not 
be  publicly  available  in  either  loc:ation 
(e.g.,  (iBl).  To  in.spec:t  the  hard  c:o})y 
materials,  plciase  scheclide  an 
appointment  during  normal  businc;ss 
hours  with  the  c:ontac:t  li.sted  in  the  FOR 
FURTHER  INFORMATION  CONTACT  .sc;c:tic)n. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rvncla  Kay,  EPA  Rc;gion  IX,  (415)  047- 
4118,  Kay.livnda@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
'rhroughout  this  clc)c:nment,  "we,”  “us.” 
and  "our”  refer  to  EPA. 

Table  of  (Contents 

I.  Tin;  Stalci's  Siibinillal 

A.  Whal  nilc;s  did  the;  .State;  siihniitY 
15.  An;  tlic;rc;  c)tlu;r  vcirsions  of  tlu;sc;  nd(;.s? 

C.  What  is  the;  purpose;  of  the;  suhiuittc;cl 
rule;  rc;visions? 

II.  EP.'X's  Evaluation  and  Action 

A.  Mow  is  EPA  c;valuatiug  the;  rulc;s? 

15.  Do  the;  rulc;s  nu;c;t  the;  c;vahiatiou 
c;ritc;ria? 

(.'.  EPA  Kc;c:c)iumc;udalious  I’o  Eurthc;r 
Iinjrrovc;  the;  Kulc;s 

D.  Public:  t’.oinnic;nt  and  Final  Ac;tic)n 

III.  .Statutory  and  Exc;c:utivc;  ()rclc;r  Kc;vic;\vs 

I.  The  State’s  Submittal 

A.  What  rales  did  the  State  sahmit? 

Table  1  li.sts  the  rult;s  we  are 
approving  with  the  ciatets  that  thccy  wc;re 
acloj)tetl  by  the  lot:al  air  agency  and 
.submittt;d  by  the  California  Air 
Rc;.sc)urt:t;.s  Board  (CARB). 


Local  agency 

Rule 

No. 

Rule  title 

Amended 

Submitted 

PCAPCD  . 

102 

Definitions  . 

02/09/12 

04/25/12 

PCAPCD  . 

301 

Nonagricultural  Burning  Smoke  Management  . 

02/09/12 

09/21/12 

PCAPCD  . 

302 

Agricultural  Waste  Burning  Smoke  Management  . 

02/09/12 

09/21/12 

PCAPCD  . 

303 

Prescribed  Burning  Smoke  Management  . 

02/09/12 

09/21/12 

PCAPCD  . 

304 

Land  Development  Burning  Smoke  Management  . 

02/09/12 

09/21/12 

PCAPCD  . 

305 

Residential  Allowable  Burning  . 

02/09/12 

09/21/12 
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Table  1— Submitted  Rules— Continued 


Local  agency 

Rule 

No. 

Rule  title 

Amended 

Submitted 

PCAPCD  . 

306 

Open  Burning  of  Nonindustrial  Wood  Waste  at  Designated  Disposal 

02/09/12 

09/21/12 

Sites. 

On  jaiuiarv  7,  2012  and  Octoljor  11, 
2012,  EPA  deterininod  that  the 
submittals  for  PCAPdD  Rule  102  and 
I’dAPdl)  Rules  301-300  respectively, 
met  the  completeness  criteria  in  40  (lER 
Part  .'ll  A|)|)imdix  V,  which  must  he  met 
t)(!for(!  formal  EPA  review. 

/?.  Aw  ihew  other  versions  of  these 
rules? 

We  approx'ed  an  earlier  version  of 
Rule  102  into  the  SIP  on  June  29,  1999 
(04  FR  34.'i.'j8j.  PCAPCD  adopted 
revisions  to  the  SlP-a])proved  version  on 
Fehruary  9,  2012  and  GARB  submitted 
them  to  ns  on  April  25,  2012. 

PCAPGD  has  jurisdiction  over 
portions  of  the  Lake  Tahoe  Air  Basin 


(LTABJ,  Mountain  (ioimti(!s  Air  Basin 
(MGABJ,  and  Sacramento  Valhiy  Air 
Basin  (SVABJ.  From  1979-1980  the.se 
air  basin  ])t)rtions  ado])tecl  ojxai  burning 
regulations,  which  were  approved  bv  us 
for  inclusion  into  the  SIP.  On  ()ctobi;r 
19,  1993  PCAPCD  ado])te{i  a  unified  set 
of  25  open  burning  rules  to  apjilv 
district-wide,  replacing  the  rules 
governing  each  air  basin  jjortion.  GARB 
submitted  them  to  us  on  November  30. 
1994.  EPA  staff  identified  .sev(!ral 
approvability  issues  with  the  submitted 
rules  and  on  May  21,  1999  PGAPGD 
re(]uested  that  ARB  withdraw  these 
rules  to  be  replaced  with  a  revised 
submittal  at  a  later  date. 


On  Eebrnary  10,  2011,  PGAPGD 
adopted  six  new  o])en  burning  rules 
(PGAPGD  Rules  301-300J,  which 
updated  and  consolidateti  the  25  {)pen 
burning  rules,  and  submitted  them  to  us 
on  .September  27.  2011.  PGAPGD 
adopted  revisions  to  Rules  301-300  on 
luibruary  9,  2012  and  GARB  submitted 
them  to  us  on  ,Se])tember  21, 2012  to 
apjjly  district-wide  and  nicjuested  that 
they  supersede  the  individual  air  basin 
SIP  a])]jroved  rules  listed  in  Table  2 
below.  While  we  can  act  on  only  the 
most  recently  submitted  version,  we 
have  reviewed  materials  ])rovided  with 
previous  submittals. 


Table  2— Rules  To  Be  Superseded 


Local  agency 

Rule  No. 

Rule  title 

Adopted/ 

amended 

EPA  approval 
(citation) 

LTAB . 

301 

Prohibitions  on  Open  Burning  . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

302 

Burning  Permits  . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB  . 

303 

Permit  Validity . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

304 

No  Burn  Days  . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

305 

Agricultural  Burning  Reports . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

306 

Amount  Burned  Daily . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

307 

Approved  Ignition  Devices . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

308 

Restricted  Burning  Days  . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

310 

Minimum  Drying  Times . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB  . 

311 

Exceptions  to  Rule  310  . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

312 

Burning  of  Rice  Straw  and  Stubble  . 

N/A 

06/14/78  (43  FR  25684) 

LTAB  . 

312 

Preparation  of  Materials  to  be  Burned  . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB  . 

313 

Burning  of  Agricultural  Waste  . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

314 

Range  Improvement  Burning . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

315 

Forest  Management  Burning  . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB  . 

317 

Right  of  Way  Clearing  and  Levee,  Ditch  and  Res- 

06/19/79 

05/18/81  (46  FR  27115) 

ervoir  Maintenance  Burning. 

LTAB . 

318 

Open  Burning  Conducted  by  Public  Officers  . 

06/19/79 

05/18/81  (46  FR  27115) 

LTAB . 

319 

Hazard  Reduction  Burning  . 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

301 

Prohibitions  on  Open  Burning  . 

04/21/81 

04/23/82  (47  FR  17486) 

MCAB/SVAB  . 

302 

Burning  Permits  . 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

304 

Permit  Validity . 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

305 

No  Burn  Days  . 

05/27/86 

04/1 0/89  (54  FR  1 4224) 

MCAB/SVAB  . 

306 

Exceptions  to  Rule  305  . 

04/21/81 

04/23/82  (47  FR  17486) 

MCAB/SVAB . 

307 

Agricultural  Burning  Reports . 

05/20/85 

07/12/90  (55  FR  28622) 

MCAB/SVAB  . 

308 

Amount  Burned  Daily . 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

309 

Approved  Ignition  Devices . 

06/1 9/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB  . 

310 

Restricted  Burning  Days . 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB  . 

312 

Minimum  Drying  Times,  Sections  A,  B,  and  E 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

312 

Minimum  Drying  Times,  Section  C  . 

05/20/85 

02/03/87  (52  FR  3226) 

MCAB/SVAB  . 

313 

Exceptions  to  Rule  312  . 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

314 

Preparation  of  Materials  to  be  Burned,  Sections  A-C 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

314 

Preparation  of  Materials  to  be  Burned  Section  D 

05/20/85 

02/03/87  (52  FR  3226) 

MCAB/SVAB . 

315 

Burning  of  Agricultural  Waste,  Section  A  . 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

315 

Burning  of  Agricultural  Waste,  Sections  B-H . 

05/20/85 

02/03/87  (52  FR  3226) 

MCAB/SVAB . 

316 

Range  Improvement  Burning . 

06/19/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB  . 

317 

Forest  Management  Burning  . 

06/1 9/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

319 

Right  of  Way  Clearing  and  Levee,  Ditch  and  Res- 

06/19/79 

05/18/81  (46  FR  27115) 

ervoir  Maintenance  Burning. 

MCAB/SVAB  . 

320 

Open  Burning  Conducted  by  Public  Officers,  Sec- 

06/19/79 

05/18/81  (46  FR  27115) 

tions  A-E. 
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Table  2— Rules  To  Be  Superseded— Continued 


Local  agency 

Rule  No. 

Rule  title 

Adopted/ 

amended 

EPA  approval 
(citation) 

MCAB/SVAB . 

320 

Open  Burning  Conducted  by  Public  Officers,  Pre- 

05/20/85 

02/03/87  (52  FR  3226) 

amble. 

MCAB/SVAB  . 

321 

Hazard  Reduction  Burning  . 

06/1 9/79 

05/18/81  (46  FR  27115) 

MCAB/SVAB . 

324 

Residential  Rubbish  Burning  . 

05/20/85 

02/03/87  (52  FR  3226) 

MCAB/SVAB  . 

325 

Recreational  Open  Fires . 

04/21/81 

04/23/82  (47  FR  17486) 

O'.  is  the  purpose;  of  tha  siihniitlod 

riilo  ivvisions? 

VOC'.s  and  NOx  hel])  produee  ground- 
level  ozone  and  smog,  which  harm 
human  health  and  the  environment.  PM 
emissions  are  also  harml’nl  to  human 
health  and  the  environment,  by  causing, 
among  other  things,  ])rematnre 
mortality,  aggravation  of  resj)iratory  and 
cardiovascular  disease,  decreased  lung 
function,  visibility  iinjiairment,  and 
damage  to  vegetation  and  ecosystems. 
Section  ll()(a)  of  the  CAA  requires 
States  to  submit  regulations  that  control 
VOCs,  N()\,  and  PM  emissions.  Rules 
301-308  limit  emi.ssions  of  air 
pollutants,  including  VdCs,  NOx  and 
PM,  which  result  from  open  burning. 

'I'he  pur|iose  of  Rules  301-300  was  to 
reorganize  the  District’s  existing  rules 
into  six  new  rules  based  on  burn  tyjK;. 
for  clarity  and  ea.se  of  understanding:  to 
incorj)orate  amendments  to  the 
California  Code  of  Regulations,  Title  17, 
Division  3,  Chapter  1,  Suhc;hapter  2, 
Smoke  Management  Cuidelines  for 
Agricultural  and  Prescribeil  Burning:  to 
incorporate  the  recpiirements  of 
California  (iode  of  Regulations,  Title  17, 
Division  3,  Suhcha])ter  7.5,  §  931 13, 
Airborne  Toxic  Ciontrol  Measure  to 
Reduce  Emi.ssions  of  Toxic  Air 
Contaminants  from  (lutdoor  Residential 
Waste  Burning:  and  to  address 
a))provahility  issues  identified  in 
previous  SIP  submittals.  Rule  102  adds 
new  or  revised  definitions  associated 
with  Rides  301-300,  as  well  as  several 
other  minor  admini.strative  revisions. 
EPA’s  technical  sujijiort  documents 
(I'SDs)  for  these  rules  have  more 
information  about  these  rules. 

II.  EPA’s  Evaluation  and  Action 

A.  How  is  EPA  HVdIiiating  tho  nilos? 

Cenerally,  SIP  rules  mu.st  he 
enforceable  (see  .section  110(a)  of  the 
Act)  and  must  not  relax  existing 
requirements  (see  sections  110(1)  and 
193). 

Cuidance  and  policy  documents  that 
we  use  to  evaluate  enforceability 
rixiuirements  consistently  include  the 
following: 

1.  “Issues  Relating  to  VCIC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations: 


Clarification  to  Appendix  D  of 
November  24,  1987  Federal  Register 
Notice,”  (Blue  Book),  notice  of 
availability  published  in  the  May  25. 
1988  Federal  Register. 

2.  “Cuidance  Document  for  Correcting 
Common  VQCi  &  Other  Rule 
Deficiencies,”  EPA  Region  9,  August  21, 
2001  (the  Little  Bluehook). 

PCAPCD  regulates  an  ozone 
nonattainment  area  (40  CFR  Part  81).' 
(iAA  ^  172(c)(1)  reijuires  nonattainment 
areas  to  implement  all  reasonahlv 
available  control  measures  (RACM)  as 
exjieditiously  as  practicable.  Open 
burning  emits  PM u)  and  PMi.s  directlv. 
as  well  as  VOCs  and  NOx.  which  are 
precursors  to  ozone  and  PM:;.5. 

Therefore,  PCAPCD  must  inqilement 
RACM  for  ojien  burning  iftho.se 
measures  will  advance  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  PMt  s  or  ozone,  when 
considered  collectively  with  other 
reasonable  measures.  Additional  control 
measures  may  he  reipiired  pursuant  to 
CAA  §  172(c)(1)  if  both:  (1)  Additional 
measures  are  reasonably  available:  and 
(2)  these  additional  reasonably  available 
measures  will  advance  attainment  in  the 
area  when  considered  collectively. 

PCAPCD  is  currently  designated 
attainment  for  PMio  (40  CFR  81.305). 
Accordingly,  PCAPCD  is  not  subject  to 
the  requirement  to  inqilement  Best 
Available  (Control  Measures  (BACM)  for 
PM  10  and  PM|o  precursors  in  CAA 
§  189(h)  and  (e).  Therefore,  we  are  not 
evaluating  the  rules  for  compliance  with 
BACM  requirements. 

B.  Do  the  rules  meet  the  evaluation 
criteria? 

The  changes  in  Rule  102,  Definitions, 
are  administrativi!  only  and  are 
consi.stent  with  the  relevant  ])olicy  and 

'  eCAl’CI)  iilso  rogiiliitos  a  iioiiaUainnioiil  aroa 
undor  I  ho  2l)0(i  24-Hoiir  I’Mjs  NAAQ.S.  40  CLR 
«1,:U).S  (2(11(1).  liv  Oi!(:(!inl)i!r  14.  2(112.  Caliloniia 
nuisl  siiliniK  a  rovisioii  (o  (ho  ,SII’  for  (hi.s 
noiia((ainiiion(  aroa  dial  provido.s  tor.  among  othor 
tilings,  iniplomontation  otall  KACM  as 
oxpoditionsly  as  practicahio  (including  KACri’  for 
existing  sonn:os).  CA/X  soction  172(a)(2)(A).  (h)  & 
(c)(li.  74  I'R  .SHtiHO  (Nov.  Cl.  2()()!)).  Kl'A  will  take 
ac:lion  on  this  RACM  doinonstration  in  a  .separate 
future  rulemaking. 


guidance  regarding  enforceability  and 
SIP  relaxations. 

Rules  301-300  increa.se  enforceahilitv 
by  increasing  clarity  of  requirements 
through  having  all  information  related 
to  a  burn  type  in  one  rule,  by  providing 
new  definitions,  and  by  increasing 
specificity  on  permit  and  recordkeejiing 
requirements.  Several  provisions  in  the 
submitted  rules,  however,  provide  for 
Air  Pollution  Control  Officer  (APCO) 
discretion  to  allow  burning  on  a  No- 
Burn  Day.  EPA  generally  (li.scourages 
SIP  provisions  that  allow  APCO 
di.scretion  to  independently  interpret 
the  SIP,  hut  acknowledges  that  such 
“director’s  discretion  may  he 
ajijiroiiriate  if  explicit  and  rejilicahle 
procedures  within  the  rule  tightly 
define  how  the  di.scretion  will  he 
exercised,’’  (see  e.g..  the  Little  Blue 
Book  and  52  FR  45109,  November  24. 
1987).  We  believe  that  all  such  revisions 
in  Rules  301-300  include  ajijirojfriate 
limitations  on  APCO’s  discretion  as 
discussed  in  detail  the  'LSD. 

Rule  301-300  revisions  were 
]jrimarily  editorial  to  provide  a 
consolidated  rule  .set  and  imjirove 
clarity.  There  are,  however,  severed 
Local  Rules  used  in  the  con.solidation 
which  were  not  previously  approved 
into  the  SIP.  Additionallv,  .several  new 
provisions  are  included  that  are  less 
stringent  than  the  SIP  ajiproved  rules. 

7\t  this  time,  we  heliex'e  all  revisions  are 
reasonable  and  approifriatelv  limited 
and  would  not  cause  adverse  affect  on 
the  NAAQS  or  rea.sonahle  further 
])rogress  (CAA  .section  110(1))  as 
evaluatecl  in  detail  in  the  TSD. 

We  believe  the  current  Rules  301-300 
reipiire  all  control  measures  that  are 
“reasonably  available”  considering 
technologic  and  economic  feasibility, 
for  rea.sons  including  the  following:  (1) 
PCAPCD  Rules  302-303  implement 
more  detailed  smoke  management 
requirements  and  burn  authorizations 
for  agricultural  burning.  EPA  jneviouslv 
identified  the  inqilementation  of  a 
smoke  management  program  for 
prescribed  and  agricultural  burning  as 
RACM  level  controls  for  PMio.  (2)  Rule 
revisions  (as  detailed  in  the  TSD)  do  not 
interfere  with  attainment  of  the  NAAQS 
or  reasonable  further  progress  and 
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overall  strengthen  the  SIP.  3)  We  have 
compared  the  control  recjuinanents  in 
P(;AP(;D  Rules  3()1-30(i  with  analogous 
rules  in  other  local  districts  and  believe 
they  are  generally  as  stringent  as  those 
rnl(;s.  Where  they  are  less  stringent  (e.g.. 
areas  of  high  elevation  and  low 
population).  PC^APdD  has  provided 
rea.sonahle  justifications. 

(j.  KP/\  lU^coiiinwnddt ions  To  Fiirthor 
Iinprovo  the  Pules 

The  TSD  de.scrihes  additional  rule 
revisions  that  we  recommend  for  tin; 
next  time  the  local  agency  modifies  the 
rules. 

D.  Public  Comment  and  Final  Action 

As  authorized  in  section  ll()(k)(3)  of 
the  Act.  FPA  is  fully  a])i)roving  the 
.submitted  rules  hecau.se  we  believe  they 
fulfill  all  relevant  r(U|nirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
j)roj)osing  it  in  advance.  However,  in 
the  l^roposed  Rules  .section  of  this 
Federal  Register,  we  are  simnltaneouslv 
proj)o.sing  aj)j)roval  of  the  saim; 
submitted  rules.  If  we  receive  adver.se 
comments  by  March  4.  2013.  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  ap])roval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  snbsecpKmt  final  action 
based  on  the  proj)o.sal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  aj)j)roval  will  be  effective 
without  further  notice  on  Aj)ril  1, 2013. 
This  will  incorj)orate  the  rules  into  the 
lederally  enforceable  SIP.  which  will 
supersede  rules  listcul  in  Table  2. 

Please  note  that  if  KPA  receives 
adverse  comment  on  an  amendment, 
paragraph,  or  .section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule.  EPA  may  ado])t 
as  final  those  jjrovisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

III.  Statutory  and  Execaitive  Order 
R<;vievvs 

Under  the  Cdean  Air  Act.  the 
Administrator  is  recpiired  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  ajiplicable 
Fed(!ral  regulations.  42  U.S.fk  741()(k): 
40  Ul’R  .‘12. 02(a).  'Phns,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
State  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  State  law  as  meeting  Federal 
r(u|uirements  and  does  not  impose 
additional  re(juirements  h(;yond  those 
imj)o.s(Hl  by  State  law.  For  that  reason, 
this  action: 


•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12800  (.'18  FR  .'1173.1, 
October  4,  15)03): 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Papcu'work  Reduction  Act  (44 
U.S.C.  3.'1()1  et  seq.h 

•  Is  certified  as  not  having  a 
significant  economic  im])act  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilitv  Act  (.'1 
U.S.C.  001  et  seq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  nnicinelv 
affect  small  governments,  as  de.scribed 
in  the  Unfunded  Mandates  Reform  Act 
of  15)5).1  (Pub.  L.  104-4): 

•  Does  not  have  Fed(?rali.sm 
imj)lications  as  specified  in  Executive 
Order  13132  (04  FR  432.').'j,  August  10. 
15)5)5)); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  bealth  or 
safetv  risks  subject  to  Executive  Order 
13045  (02  FR  15)885,  April  23,  15)5)7): 

•  Is  not  a  significant  regnlatorv  action 
subjec:t  to  Executive  Order  13211  (00  FR 
28355,  May  22.  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  15)5)5  (15  U.S.Ck  272  note)  because 
aj)])lication  of  those  recpiirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  j)rovid(!  EPA  with  the 
di.scretionary  authority  to  address 
di.spro])ortionate  human  health  or 
environmental  ellects  with  practical, 
approju'iate,  and  legally  permissihle 
methods  under  Executive  Order  1285)8 
(55)  FR  7025),  February  10.  15)5)4). 

In  addition,  this  rule  does  not  have 
tribal  im))lication.s  as  sjiecified  by 
Executive  Order  13175  (05  FR  07245). 
November  5),  2()()()),  becan.se  the  SIP  is 
not  a])j)roved  to  ajiply  in  Indian  country 
located  in  the  State,  and  EPA  notes  that 
it  will  not  impose  substantial  direi:t 
costs  on  tribal  governments  or  ])r(iem])t 
tribal  law. 

Idle  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Bnsine.ss  Regulatory  Enforcement 
Fairness  Act  of  15)5)0,  generally  |)rovide.s 
that  before  a  rule  may  take  effect,  the 
agency  j)romulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
(Congress  and  to  the  Comptroller  Ceneral 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  ac:tion  and  other 
recjuired  information  to  the  U.S.  Senate, 
the  U.S.  Hon.se  of  Repre.sentatives.  and 
the  Comj)troller  Ceneral  of  the  United 
States  prior  to  publication  of  the  rule  in 


the  Federal  Register.  A  major  rule 
cannot  take  effect  until  (it)  days  after  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  3()7(b)(l)  of  the  Clean 
Air  Act,  |)etition.s  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
Slates  (;onrt  of  Ap])eal.s  for  the 
a])])ropriate  circuit  by  Aj)ril  1, 2013. 
Filing  a  ])etition  for  reconsideration  bv 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  purposes  of  judicial  review  nor  does 
it  extend  the  time  w’ithin  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  post])one  the  effectivene.ss 
of  such  rule  or  action.  Parties  with 
objections  to  this  direct  final  rule  are 
encouraged  to  file  a  comment  in 
resjjonse  to  the  ])arallel  notice  of 
propo.sed  rulemaking  for  this  action 
published  in  the  Propo.sed  Rides  section 
of  today’s  Federal  Register,  rather  than 
file  an  immediate  petition  for  judicial 
review  of  this  direct  final  rule,  .so  that 
EPA  can  withdraw  this  direct  final  rule 
and  address  the  comment  in  the 
ju'opo.sed  rulemaking.  I'his  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  reiiuirements  (.see  section 
3()7(b)(2)). 

List  of  Subjects  in  40  UFR  Part  52 

I'invironmental  protection.  Air 
]K)llution  control.  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Rejiorting  and  recordkee])ing 
requirements.  Volatile  organic 
conqiounds. 

Dated:  November  15),  2012. 

Jared  Bluineiifeld, 

liegioiKil  Administrator,  iifi^ion  iX. 

Part  52.  Chajiter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  rhe  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U..S.C.  7401  et  seq. 

Subpart  F — California 

■  2.  Section  52.220  is  amended  by 
adding  paragrajihs  (c)(415))  (i)(B) 
and(423)to  read  as  follows: 

§52.220  Identification  of  plan. 

***** 

(c)  *  *  * 

(415))  *  *  *  * 

(i)  *  *  * 

(B)  Placer  (;ounty  Air  Pollution 
Control  District 
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(1}  Rule  102,  “Definitions,”  amended 
Fel)rnary  9,  2012. 

***** 

(423}  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  S(!})teml)(!r  21. 2012,  by  the 
(lovernor's  designee,  (ij  Ineorporation 
by  reference. 

(Al  Placer  (iounty  Air  Pollution 
(Control  District 

(/}  Rule  301,  "Nonagricidtural 
llurniug  Smoke  Management,"  amended 
on  February  9,  2012. 

{2)  Rule  302.  “Agricultural  Waste 
Burning  Smoke  Management,”  amended 
on  Februarv  9,  2012. 

(.11  Rule  303,  “Pre.scribed  Burning 
Smoke  Management,”  amended  on 
February  9,  2012. 

(4}  Rule  304,  "Land  Develo])ment 
Burning  Smoke  Management.”  amended 
on  Februarv  9,  2012. 

(.'ll  Rule  30.5,  “Residential  Allowable 
Burning,”  amended  on  Februarv  9, 

2012. 

(dj  Rule  300,  “Open  Burning  of 
Nonindu.strial  Wood  Waste  at 
D(!signated  Dis])osal  Sites,”  amended  on 
Februarv  t),  2012. 

II'K  Doc.  2()i:t_oi:{32  Filed  1-30-13;  K:4.'i  am| 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EP A-R09-OAR-201 2-061 4;  FRL-9771-3] 

Revisions  to  the  California  State 
Implementation  Plan,  San  Joaquin 
Valley  United  Air  Pollution  Control 
District 

agency:  Fnvironmental  Protection 
Agency  (FPAJ. 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  approval  of 
revisions  to  the  San  Joaciuin  Valiev 
United  Air  Pollution  Control  District 
(SJVt)APCDl  portion  of  the  California 
State  Imjdementation  Plan  (SIPJ.  This 
action  was  j)ro])osed  in  the  Federal 
Register  on  November  5,  2012  and 
concerns  volatile  organic  compounds 
(Veej,  carbon  monoxide  ((iOJ,  oxides  of 
nitrogen  (NCxl.  oxides  of  sulfur  (SOxl. 
and  particulate  matter  (PMJ  emissions 
from  glass  melting  furnaces.  We  are 
approving  a  local  rule  that  regulates 
these  emission  sources  under  the  (ilean 
Air  Act  (CAA  or  the  Ac;tJ. 

DATES:  'fins  rule  will  be  effective  on 
March  4,  2013. 

ADDRESSES:  EPA  has  established  docket 
number  EPA-R0‘)-OAR-2012-0014  for 
this  action.  Cenerally,  documents  in  the 
docket  for  this  action  are  available 


electronically  at  http:// 
wn’w.rHguldtions.gov  or  in  hard  cojjy  at 
EPA  Region  IX,  75  Hawthorne  Street. 
San  Franci.sco,  California  9410,5-3901. 
While  all  documents  in  the  docket  are 
listed  at  httpj/www.rogulations.gov, 
some  information  may  he  puhliclv 
available  only  al  the  hard  co])y  location 
(e.g.,  coj)yrighted  material,  large  maps, 
multi-volume  reports},  and  some  mav 
not  he  available  in  either  location  (e.g., 
confidential  business  information 
(CBI}}.  To  insj)ect  the  hard  t:o])y 
materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Marinaro,  EPA  Region  IX,  (415} 
972-3019,  murinaro.robert@epu.gov. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,”  “us” 
and  “our”  refer  to  EPA. 

Table  of  (Contents 

I.  Proposed  Action 

II.  Public  (ioinnients  and  EPA  K(;s|)ons(!s 

III.  EPA  Action 

IV.  .Stalulory  and  Ex(!culive  Order  Rtn  iews 

1.  Proposed  Action 

On  November  5.  2012  (77  FR  00429}, 
EPA  pro])osed  to  ai)j)rove  the  following 
rule  into  the  (’.alifornia  SIP. 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

SJVUAPCD  . 

4354 

Limiting  Emissions  from  Glass  Melting  Furnaces  . 

05/19/11 

09/27/1 1 

We  proposed  to  apjjrove  this  because 
we  determined  that  it  complied  with  the 
relevant  CAA  requirements.  Our 
proposed  action  contains  more 
information  on  the  rule  and  our 
evaluation. 

II.  Public  Comments  and  EPA 
Responses 

EPA’s  proposed  action  provided  a  30- 
day  public  comment  jieriod.  During  this 
period,  we  received  no  comments. 

III.  EPA  Action 

No  comments  were  submitted, 
'fherefore,  as  authorized  in  .section 
ll()(k}(3}  of  the  Act,  EPA  is  fully 
api)roving  this  rule  into  the  California 
SIP. 

IV.  Statutory  ami  Executive  Order 
Reviews 

Under  the  (dean  Air  Act.  the 
Administrator  is  required  to  ap|)rove  a 
SIP  submission  that  comj)lies  with  the 
provisions  of  the  Act  and  a])])licable 
Federal  regulations.  42  U.S.C.  741  ()(k}: 


40  (iFR  52.02(a}.  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
State  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  State  law  as  meeting  Federal 
reejnirements  and  does  not  impose 
additional  requirements  beyond  those 
impo.sed  by  State  law.  For  that  reason, 
this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budg(!t  under 
Executive  Order  12898  (58  FR  51735, 
October  4,  1993}; 

•  Does  not  impo.se  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seej.)', 

•  Is  certificul  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  001  et  secj.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  unitiuely 
affect  small  governments,  as  de.scribed 


in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pnb.  L.  104-4}; 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (04  FR  43255.  August  10. 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  bascul  on  health  or 
.safetv  risks  subject  to  Executive  Order 
13045  (02  FR  19885,  April  23,  1997}; 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (00  FR 
28355,  May  22.  2001}; 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transhu’  and  Advancement 
Act  of  1995  (15  U.S.CL  272  note)  because 
a|)plication  of  those  recjuirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address 
disi)ro])ortionate  human  health  or 
environmental  effects  with  practical, 
apj)ropriate,  and  legally  permissible 
methods  under  Executive  Order  12898 
(59  FR  7029,  February  10,  1994). 
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111  addition,  this  rule  does  not  have 
tribal  implications  as  sjiecified  hv 
Rxecutive  Order  1317.')  (().')  I'R  ()7249. 
November  9,  2()()()),  because  the  SIP  is 
not  ajijiroved  to  a|)|)ly  in  Indian  country 
located  in  the  Stale,  and  RPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congre.ssional  Review  Act, .') 
l).S.(i.  HOI  e/  .sef/.,  as  added  by  the  .Small 
Husiness  Regulatory  Rnrorcement 
Fairness  Act  of  lOOO.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Oongress  and  to  the  Oomptroller  Oeneral 
of  the  United  States.  FPA  will  submit  a 
re])ort  containing  this  action  and  other 
recjuired  information  to  the  U.S.  .Senate, 
the  IJ..S.  House  of  Representatives,  and 
the  Comjitroller  General  of  the  United 
.States  lu'ior  to  juiblication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effec:t  until  (it)  days  after  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  by  ."I  U..S.C.  H()4(2). 

Under  .section  3()7(h)(l)  of  the  Glean 
Air  Act.  jietitions  for  judicial  review  of 
this  action  must  he  filed  in  the  United 
.States  (iourt  of  Appeals  for  the 
appropriate  circuit  by  April  1. 2013. 
Filing  a  petition  for  niconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  action  for 
the  ])urposes  of  judicial  review  nor  does 
it  extend  tlu;  time  within  which  a 
piitition  for  judicial  review  may  he  filed, 
and  shall  not  ])ost])one  the  effect ivene.ss 
of  such  rule  or  action.  This  action  may 
not  he  challenged  later  in  proceedings  to 
enforce  its  reciuirements  (see  .section 
307(h)(2)). 

List  of  Subjects  in  40  GFR  Part  .')2 

Environmental  protection.  Air 
pollution  control,  lncor])oration  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide,  .Sulfur  oxides.  Ozone, 
Particulate  matter,  Re])orting  and 
recordkee])ing  nKiuirements,  Volatile 
organic  compounds. 

tlaled:  Doceinl)!!!'  It).  2012. 

)arod  Hliinienfelcl, 

lidf’iondl  Administrator.  Hcgion  IX. 

Part  52,  Ghajiter  1,  Title  40  of  the  (iode 
of  Federal  Regulations  is  amended  as 
follows; 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  The  authority  citation  for  j)art  .'52 
continues  to  read  as  follows: 

Authority:  42  II..S.C^  7401  at  saq. 


Subpart  F — California 

■  2.  .Section  .'52.220  is  amended  by 
adding  paragra])h(c)(404)(i)(D)  to  read  as 
follows: 

§52.220  Identification  of  plan. 

***:#:* 

(c)  *  *  * 

(404)  *  *  * 

(i)  *  *  * 

(D)  .San  Joacjuin  Valley  Unified  Air 
Pollution  (Control  Di.strict. 

(J)  Rule  43.'54,  "(ilass  Melting 
Furnaces,”  amended  on  May  10,  2011. 
***** 

H'K  Uoc.  2(U:t-02(n,'')  Filiid  H:4.S  anil 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

(EPA-R01-OAR-201 2-0290;  FRL-9768-7] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  New  Hampshire; 
Redesignation  of  the  Southern  New 
Hampshire  1997  8-Hour  Ozone 
Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (kiPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  a])proving:  the  .State  of 
New  Hamp.shire’s  recpiest  to  redesignate 
the  Boston-Manchester-Portsmouth  (.SE), 
New  Hampshire  moderate  8-hoiir  ozone 
nonattainment  area  to  attainment  for  the 
1997  H-hour  ozone  National  Ambient 
Air  Quality  .Standard  (NAAQ.S);  a  State 
Implementation  Plan  (.SIP)  revision 
containing  a  10-year  ozone  maintenance 
plan  for  this  area;  a  200H  comprehensive 
emi.ssions  inventory  for  the  area;  and 
new  motor  vehicle  emissions  budgets 
(MVEBs)  for  the  years  2()()H  and  2022 
that  are  contained  in  the  10-year  ozone 
maintenance  ))lan  for  this  area. 

DATES:  IUffactivH  Du/e;  This  rule  is 
effective  on  March  4,  2013. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket 
Identification  No.  l']PA-R01-OAR- 
2012-0290.  All  documents  in  the  docket 
are  listed  on  the  w  w’w.ivgiilcdions.gov 
Web  site.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  i.e.,  CiBl  or  other  information 
whose  disclosure  is  re.stricted  by  statute. 
Gertain  other  material,  such  as 
copyrighted  material,  is  not  jilaced  on 
the  Internet  and  will  he  j)uhlicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 


available  either  electronically  through 
w'ww’.raaiihdions.aov  or  in  hard  cojiy  at 
the  Office  of  Ecosvstem  Protection,  U..S. 
Environmental  Protection  Agencv,  EPA 
New  England  Regional  Office.  One 
Congress  .Street.  .Suite  1100.  Boston, 

MA.  EPA  re{jue.sts  that  if  at  all  jiossihle, 
you  contact  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
.schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  H:30  to  4:30, 
excluding  legal  holidays.  Copies  of  the 
documents  relevant  to  this  action  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  .State  Air  Agency: 

Air  Resources  Division.  Dejjartment  of 
Environmental  .Services.  (5  Hazen  Drive, 
Concord,  NH. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Burkhart,  Air  Quality 
Planning  Unit,  U..S.  Environmental 
Protection  Agency,  EPA  New  England 
Regional  Office,  One  Congress  .Street, 
.Suite  1100  (CAQ),  Bo.ston,  MA  02114- 
2023,  telephone  number  (017)  91 H- 
1004,  fax  number  (017)  91H-0004,  email 
Burklmii.]Uch(ml@ei)a.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  (Contents 

1.  Hackgroimd 
It.  k’inal  Action 

HI.  .Slatiilorv  and  Execniivo  Ordiirs 

I.  Background 

On  October  2.'5,  2012  (77  FR  0.'51.'51). 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  .State  of  New 
Ham]).shire.  The  NPR  j)ro])osed  approval 
of  New  Hamii.shire's  request  to 
redesignate  the  Boston-Manchester- 
Portsmouth  (SE),  New  Hamjj.shire  1997 
H-hour  ozone  nonattainment  area 
(hereafter,  the  “Southern  NH”  area)  and 
a  SIP  revi.sion  that  establishes  a 
maintenance  plan  for  this  area.  The 
maintenance  ])lan  sets  forth  how  the 
area  will  maintain  attainment  of  the 
19t)7  H-hour  ozone  NAAQ.S  for  the  next 
10  years  in  accordance  with  .Section 
17.'5A  of  the  Clean  Air  Act  (CAA).  I'he 
NPR  also  jiroposed  apje  oval  of  the 
motor  vehicle  emi.ssion  budgets 
(MVEBs)  a.ssociated  with  the 
maintenance  plan,  as  well  as  a  200H 
comprehensive  emission  inventory  for 
the  area.  The  New  Hampshire 
De])artment  of  Environmental  .Services 
(NH  DES)  submitted  the  recjuest  to 
redesignate  the  .Southern  NH  area  to 
attainment  of  the  1997  H-hour  ozone 
standard  on  March  2,  2012,  with  a 
sujjplemenl  submitted  on  .September  21. 
2012.  'fhe  s])ecific  details  of  New 
Hampshire’s  redesignation  reque.st, 

17.'5A  maintenance  jilan,  and  MVEBs, 
and  the  rationale  for  EPA’s  propo.sed 
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aj)pr()val  are  explained  in  the  Nl’R  and 
will  not  h(!  restated  here.  No  j)nhli(; 
eonnnents  were  received  on  the  NPR. 

'I'he  NPR  stated  that  El^A  would  act 
on  several  outstanding  issues  belbre  we 
finalized  ap])roval  of  the  redesignation 
nupiest  and  the  a.ssociated  maintenance 
|)lan.  All  outstanding  actions  have  been 
completed.  The  final  ruhanaking  notice 
on  the  (hderminations  c)f  attainment  for 
the  New  Hampshire  areas  for  the  one- 
hour  ozone  standard  was  ])iihlished  on 
October  30,  2012  (77  FR  0502.'5).  The 
apj)roval  of  New  Hampshire’s 
Reasonably  Available  Oontrol 
Technology  (RACT)  Qirtification  SIP  for 
the  1097  8-hour  ozone  standard  was 
published  on  Novemhcn’  .1.  2012  (77  FR 
00388).  The  approval  of  New 
1  lamj)shire’s  SIP  addre.ssing  FPA’s  2000. 
2007,  and  2008  Control  Technitpie 
Guidelines  (CTCs)  was  j)uhlished  on 
November  8,  2012  (77  FR  00921). 

Finally,  the  ajjproval  of  New 
Hamj)shire’s  Vehicle  Inspection  and 
Maintenance  (1/M)  SIP  was  signed  by 
the  Regional  Administrator  on 
Novcmiher  14,  2012  and  forwarded  for 
])uhlication  in  the  Federal  Register.  A 
co])y  of  the  signed  approval  of  New 
Hampshire’s  I/M  SIP  is  available  in  the 
docket  for  this  action.  In  addition, 
preliminary  2012  ozone  data  available 
for  the  ar(!a  is  well  below  the  195)7 
ozone  NAAQS. 

n.  Final  Action 

EPA  is  a])proving  the  Stat(;  of  New 
Hampshire’s  March  2,  2012 
(sup])lemented  on  Se])temher  21. 2012) 
redesignation  request  and  maintenance 
plan  for  the  Southern  Nil  area,  hecau.se 
the  recpiirements  for  ajJi)ro\’al  have  been 
satisfied.  EPA  has  evaluated  New 
Hampshire’s  redesignation  recjue.st,  and 
determined  that  it  meets  the 
redesignation  criteria  set  forth  in  section 
107(d)(3)(E)  of  the  Clean  Air  Act.  EPA 
believes  that  the  redesignation  rcxpiest 
and  monitoring  data  demonstrate  tliat 
the  area  has  attained  the  15)97  8-hour 
ozone  standard.  The  final  ai)proval  of 
this  redesignation  reque.st  will  change 
the  designation  of  the  Southern  NH  area 
from  nonattainment  to  attainment  for 
the  15)5)7  8-hour  ozone  .standard.  EPA  is 
also  apj)roving  the  associated  ozone 
maintenance  plan  for  this  area, 
submitted  on  March  2,  2012,  and 
supjjlemented  on  September  21, 2012, 
as  a  revision  to  the  New  Hampshire  SIP. 
EPA  is  ajjproving  the  ozone 
maintenance  plan  for  the  area  because  it 
meets  the  requirements  of  section  175A 
of  the  CAA.  In  addition,  EPA  is  also 
withdrawing  the  previously  SIP- 
apiu'oved  2009  MVEBs  i)repared  with 
the  M(113ILE0.2  model  and  aj)])roving 
the  2008  and  2022  MVEBs  prepared 


with  the  MOVES  model  that  are 
a.ssociated  with  the  ozone  maintenance 
])lan.  Finally,  EPA  is  a|)proving  the  2008 
comprehensive  emission  inventorv  for 
the  Southern  NH  area  under  CAA 
section  182(a)(1). 

HI.  Statutory  and  Executive  Order 
Reviews 

Under  the  ('AA,  redesignation  of  an 
area  to  attainment  and  the 
accompanying  a))proval  of  a 
maintenance  i)lan  under  section 
107(d)(3)(E)  are  actions  that  affect  the 
status  of  a  geographical  area  and  do  not 
impose  any  additional  regulatory 
reqiurements  on  sources  heyoml  those 
impos(!d  by  state  law.  A  redesignation  to 
attainment  does  not  in  and  of  it.self 
create  any  new  niquirements,  hut  rather 
results  in  the  a])plicahility  of 
requirements  contained  in  the  CAA  for 
areas  that  have  been  redesignated  to 
attainment.  Moreover,  the  Administrator 
is  recjuired  to  a])prove  a  SIP  submission 
that  complies  with  the  provisions  of  the 
CAA  and  ajjplicahle  Federal  regulations. 
42  U.S.C.  741()(k):  40  CFR  .'12. 02(a). 

'I’lins,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  'I’he.se  actions  do  not  imj)ose 
additional  recjuirements  h(;vond  those 
impo.sed  by  state  law  and  the  (-AA.  For 
that  nxison,  these  actions: 

•  Are  not  “significant  regulatory 
actions”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12800  (.'58  FR  .‘5173.'5, 
October  4,  15)93); 

•  Do  not  imjjo.se  an  information 
collection  burden  under  the  provisions 
of  the  Pajjerwork  Reduction  Act  (44 
U.S.C.  3.‘5()1  et  .se(j.): 

•  Are  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (.'5 
U.S.C.  001  et  seq.); 

•  Do  iKjt  contain  any  unfunded 
mandate  or  significantly  or  uniciuely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  15)5).'5  (Pul).  L.  104-4): 

•  Do  not  have  Imderalism 
im])lication.s  as  .sj)ecified  in  Executive 
Order  13132  (04  FR  432.'5.'5,  Augu.st  10, 
1995)): 

•  Are  not  an  economicallv  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (02  FR  15)885,  Ajn  il  23,  1997): 

•  Are  not  a  significant  regulatory 
ac:tion  subject  to  Executive  Order  13211 
(00  FR  28355,  May  22,  2001); 

•  Are  not  subject  to  retjuirements  of 
.Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  15)5)5  (15  U.S.C.  272  note)  because 


application  of  tho.se  recpiirements  would 
he  inconsistent  with  the  (dean  Air  Act; 
and 

•  Do  not  jirovide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disprojiortionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  1285)8 
(55)  FR  7029,  February  10,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (05  FR  07245), 
November  5),  2000),  because 
redesignation  is  an  action  that  affects 
the  status  of  a  geograjihical  area  and 
does  not  impose  any  new  regulatory 
recpiirements  on  trilies,  impact  any 
exi.sting  sourc:e.s  of  air  pollution  on 
tribal  lands,  nor  impair  the  maintenance 
of  ozone  national  ambient  air  quality 
standards  in  tribal  lands. 

The  Ccmgre.ssional  Review  Act.  5 
U..S.C.  801  et  seep,  as  added  by  the  .Small 
Business  Regulatory  Enforc;ement 
Fairness  Act  of  15)5)0,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agenc;y  promulgating  the  rule  must 
submit  a  rule  report,  whic:h  inc:lucles  a 
copy  of  the  rule,  to  eac:h  House  of  the 
Congress  and  to  the  Comiitroller  General 
of  the  United  .States.  EPA  will  submit  a 
report  c:c)ntaining  this  ac;tion  and  other 
recpiired  information  to  the  U..S.  .Senate, 
the  U..S.  House  of  Representatives,  and 
the  Ciomptroller  General  of  the  United 
.States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
c:annot  take  effect  until  00  davs  after  it 
is  pnhli.shed  in  the  Federal  Register. 
This  ac;tic)n  is  not  a  “major  ride’’  as 
defined  by  5  U..S.C.  804(2). 

Under  section  307(h)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  he  filed  in  the  United  States 
("ourt  of  Apjieals  for  the  appropriate 
circ:uit  by  April  1.  2013.  Filing  a  petition 
for  reconsideration  by  the  Admini.strator 
of  this  final  rule  does  not  affec:t  the 
finality  of  this  action  for  the  jmrposes  of 
judicial  review  nor  does  it  extend  the 
time  within  whic:h  a  petition  for  judicial 
review  may  he  filed,  and  shall  not 
postpone  the  effec;tivene.s.s  of  .suc:h  rule 
or  action.  I'his  ac;tion  may  not  he 
c;hallengecl  later  in  prc)c:eeclings  to 
enfc)rc:e  its  recpiirements.  (.See  section 
.307(h)(2).) 

List  of  Subjects 

40  cm  Pari  52 

Environmental  i)rc)tec:tion.  Air 
pollution  control,  lnc;orpc)ration  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeejiing  requirements.  Volatile 
organic  comjiounds. 
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40  Cl'Ii  Pail  81 


Hnviroiiniontal  j)rotu{:tion.  Air 
pollution  (’.ontrol.  National  parks, 
\Vild(;rn(!SS  areas. 

Hated:  Heceiulxn-  27.  2012. 

11.  (.'iiiiis  Spalding. 

lirfiioiuil  Adntinisli'dlor.  KPA  .Yen 

40  (;FR  parts  .12  and  HI  are  amended 
as  follows: 

PART  52— [APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS] 

■  1 .  The  authority  c:itation  for  part  ,12 
continues  to  read  as  follows: 

Aulhdi'ily:  42  U.,S.(;.  7401  el  se(|. 

Subpart  EE — New  Hampshire 

■  2.  Section  .12.1.134  is  amended  by 
adding  paragraph  (i)  to  read  as  follows; 

§52.1534  Control  strategy:  Ozone. 


(i)  Approval — EPA  is  a])])roving  a 
redesignation  reipiest  for  the  Hoston- 
Manchester-Portsmoiith  (SE),  New 
Hampshire  moderate  1007  H-hour  ozone 
nonattainment  area.  New  Hampshire 
submitted  this  re(|nest  on  March  2, 

2012,  and  supplemented  this  snhmittal 
on  September  21, 2012.  As  part  of  the 
redesignation  recjuest,  the  .State 
submitted  a  maintenance  plan  as 
recinired  by  section  17.1A  of  the  (Mean 
Air  Act.  Elements  of  the  section  17.1 
maintenance  plan  include  a  contingency 
plan  and  an  obligation  to  submit  a 
snhsecjnent  maintenance  ])ian  revision 
as  reciuired  by  the  (Mean  Air  Act.  'I’lie 
ozone  maintenance  plan  also  establishes 
200H  and  2022  Motor  V^ehicle  Emi.ssion 
Budgiits  (MVEBs)  for  the  area.  New 
Hampshire  is  estahli.shing  200H  MVEBs 
of  17.H  tons  jier  summer  weekday 
(tjiswd]  of  VOC  and  37.2  tjiswd  of  NOx, 
for  the  Boston-Manchester-Bortsmouth 
(.SE),  New  Hamjtshire  1997  H-honr 
ozone  maintenance  area.  In  addition. 
New  Hamp.shire  is  establishing  MVEBs 


for  2022  at  9.2  tpswd  of  VdC,  and  11. H 
tpswd  of  NOx,  for  the  same  area.  The 
200H  and  2022  MVEBs  were  ])rei)ared 
with  the  MOVES  model.  Previously  SIP- 
approved  2009  MVEBs  ])repared  with 
MOB1EE0.2  are  being  withdrawn. 
I’inallv.  EPA  is  also  aitproving  a 
comitrehensive  200H  emission  inventory 
for  this  area. 

PART  81— [DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES] 

■  3.  The  authority  citation  for  part  HI 
continues  to  read  as  follows: 

Authority:  42  7401  at  sacj. 

m  4.  .Section  HI  .330  is  amended  by 
revising  the  entry  for  the  Boston- 
Manchester-Portsmoutli  (.SE),  in  the 
New  Hampshire  1997  H-hour  Ozone 
NAAQ.S  (Primary  and  .Secondary)  table 
to  read  as  follows: 

§81.330  New  Hampshire 


New  Hampshire — 1997  8-Hour  Ozone  NAAQS  (Primary  and  Secondary) 


Designated  area 


Designation' 


Category/Classification 


Date 


Type 


Date  ’ 


Type 


Boston-Manchester-Portsmouth  (SE),  NH: 

Hillsborough  County  (part)  Amherst  Town,  Bedford  Town,  Brookline 
Town,  Goffstown  Town,  Hollis  Town,  Hudson  Town,  Litchfield  Town, 
Manchester  City,  Merrimack  Town,  Milford  Town,  Nashua  City,  Pelham 
Town. 

Merrimack  County  (part)  Hooksett  Town  . 

Rockingham  County  (part)  Atkinson  Town,  Auburn  Town,  Brentwood 
Town,  Candia  Town,  Chester  Town,  Danville  Town,  Derry  Town,  E. 
Kingston  Town,  Epping  Town,  Exeter  Town,  Fremont  Town,  Greenland 
Town,  Hampstead  Town,  Hampton  Town,  Hampton  Falls  Town,  Ken¬ 
sington  Town,  Kingston  Town,  Londonderry  Town,  New  Castle  Town, 
Newfields  Town,  Newington  Town,  Newmarket  Town,  Newton  Town, 
North  Hampton  Town,  Plaistow  Town,  Portsmouth  City,  Raymond 
Town,  Rye  Town,  Salem  Town,  Sandown  Town,  Seabrook  Town, 
South  Hampton  Town,  Stratham  Town,  Windham  Town. 

Strafford  County  (part)  Dover  City,  Durham  Town,  Rochester  City, 
Rollinsford  Town,  and  Somersworth  City. 


3/4/2013  Attainment 


3/4/2013  Attainment 
3/4/2013  Attainment 


3/4/2013  Attainment 


'’Includes  Indian  country  located  in  each  county  or  area,  except  othen/vise  specified. 
’  This  date  is  June  15,  2004,  unless  otherwise  noted. 


***** 
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BILLING  CODE  6560-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  ID  FEMA-2013-0002] 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  DIES. 
action:  Final  rule. 


SUMMARY:  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  'Fhe  BFEs 
and  modified  BFEs  are  the  basis  for  the 
flood])lain  management  measures  that 
each  community  is  rerjuired  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  (pialify  or 
remain  cjualified  for  particijiation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  date  of  issuance  of  the  Flood 
Insurance  Rate  Map  (FIRM)  showing 
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IlFEs  and  nioclilied  BFEs  for  each 
comiminity.  This  date  may  l)o  obtained 
by  contacting  the  office  where  the  niaj)s 
are  available  for  inspection  as  indicated 
in  the  table  below. 
addresses:  The  final  BFEs  for  each 
coininunity  are  available  for  inspection 
at  the  office  of  the  (Ihief  Executive 
Officer  of  (xich  coininunity.  The 
resjiective  addre.sses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Luis 
Rodriguez,  (diief.  Engineering 
Management  Branch,  Federal  Insurance 
and  Mitigation  Administration.  Federal 
Emergency  Management  Agency.  fiOO 
Street  SVV.,  VVashington,  D('.  20472, 

(202)  040-4004,  or  (email) 
Liiis.Rodrigu(iz3@ffini(i.cJhs.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newsjjapers  of  local  circulation  and 
ninety  (00)  days  have  elajjsed  since  that 
publication.  The  Dejuity  Associate 
Admini.strator  for  Mitigation  has 
resolved  any  ajipeals  resulting  from  this 
notification. 


Flooding  source(s) 


This  final  rule  is  issued  in  accordance 
with  .section  110  of  the  Flood  Disa.ster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  07.  FEMA  has 
developed  criteria  for  floodjilain 
management  in  floodprone  anjas  in 
accordance  with  44  (IFR  part  00. 

Interested  le.ssees  and  owners  of  real 
j)roperty  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  Idr 
each  community.  The  BFEs  and 
modified  BFEs  are  made  final  in  the 
communities  listed  below.  Elevations  at 
selected  locations  in  each  community 
are  shown. 

National  Environnwntal  Policy  Act. 
This  final  rule  is  categorically  excluded 
from  the  reciuirements  of  44  CFR  jnu't 
10,  Environmental  (k)nsideration.  An 
environmental  impact  as.sessment  has 
not  been  prepared. 

licgulatorv  Ficxibilitv  Act.  As  flood 
elevation  determinations  are  not  within 
the  scope  of  the  Regulatory  Flexihilitv 
Act.  5  U.S.C.  (i01-()12,  a  regulatory 
flexibility  analysis  is  not  required. 

Hcgalatoiy  classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(0  of 
Executive  ()rd(;r  12806  of  September  30. 


Location  of  referenced  elevation 


1993,  Regulatorv  Planning  and  Review, 
.58  FR  .5173.1. 

Exccativc  Order  13132,  Ecdcndisin. 
This  final  rule  involves  no  policies  that 
have  federalism  iinjilicafions  under 
Ex(!cutive  Order  13132. 

Exccativc  Order  121)38.  Civil  Jasticc 
Ilcfonn.  I’his  final  rule  meets  the 
aj)plicahle  standards  of  Executive  Order 
12988. 

List  of  Sulrjects  in  44  CFR  Part  07 

Admini.strative  practice  and 
])rocedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  07  is 
amended  as  follows: 

PART  67— [AMENDED] 

■  1 .  The  authority  citation  for  part  07 
continues  to  read  as  follows; 

Authority:  42  IJ..S.C.  4001  cl  scq.; 
Reorganization  iMaii  No.  3  of  1078.  3  CFR. 
1978  Comp.,  j).  329;  E.O.  12127.  44  FR  l‘)3(i7. 
3  CFR,  1979  Com]).,  p.  370. 

§67.11  [Amended] 

■  2.  'file  tables  j)uhlished  under  the 
authority  of  §  07.1 1  are  amended  as 
follows: 


*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 


(NAVD) 

#  Depth  in  feet 
above  ground 
A  Elevation  in  me¬ 
ters  (MSL) 
modified 


Communities 

affected 


Allen  County,  Ohio,  and  Incorporated  Areas 
Docket  No.:  FEMA-B-1192 


Auglaize  River . 

Approximately  0.7  mile  downstream  of  Greely  Chapel 

+  909 

Unincorporated  Areas  of 

Road. 

Approximately  750  feet  upstream  of  Faulkner  Road  . 

+  965 

Allen  County. 

Dug  Run  . 

At  the  Ottawa  River  confluence  . 

+  780 

City  of  Lima,  Unincorporated 

Areas  of  Allen  County. 

Approximately  100  feet  downstream  of  North  Cable  Road 

+  827 

Dug  Run  Tributary  . 

At  the  Dug  Run  confluence . 

+  813 

Unincorporated  Areas  of 

Allen  County. 

At  the  downstream  side  of  Eastown  Road  . 

+  823 

Flat  Fork  Creek  . 

Approximately  0.4  mile  downstream  of  East  7th  Street  . 

+  762 

Unincorporated  Areas  of 

Allen  County. 

Approximately  0.6  mile  upstream  of  State  Highway  66 

+  776 

(Spencerville  Avenue). 

Freed  Ditch  . 

At  the  Little  Ottawa  River  confluence  . 

+  867 

Unincorporated  Areas  of 

Allen  County,  Village  of 
Fort  Shawnee. 

Approximately  1,600  feet  upstream  of  the  Little  Ottawa 

+  870 

River  confluence. 

Hog  Creek . 

At  the  Ottawa  River  confluence  . 

+  900 

Unincorporated  Areas  of 

Allen  County. 

At  the  downstream  side  of  County  Highway  15  (Hardin 

+  924 

Road). 

Jennings  Creek  . 

Approximately  400  feet  downstream  of  Pohiman  Road  . 

+  760 

City  of  Delphos,  Unincor- 

porated  Areas  of  Allen 
County. 

Approximately  200  feet  upstream  of  Pohiman  Road  . 

+  760 
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Flcxjding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in  me¬ 
ters  (MSL) 
modified 

Communities 

affected 

Little  Ottawa  River  . 

At  the  Ottawa  River  confluence  . 

+  827 

Unincorporated  Areas  of 

Little  Riley  Creek  . 

Approximately  0.8  mile  upstream  of  Hume  Road  . 

At  the  upstream  side  of  Columbus  Grove  Bluffton  Road  ... 

+  881 
+  820 

Allen  County,  Village  of 

Forf  Shawnee. 

Unincorporated  Areas  of 

Lost  Creek  . 

Approximately  150  feet  upstream  of  Columbus  Grove 
Blufffon  Road. 

At  the  Ottawa  River  confluence  . 

+  820 

+  863 

Allen  County. 

Unincorporated  Areas  of 

Lost  Creek  Tributary  . 

Ottawa  River  . 

At  the  downstream  side  of  Cool  Road  . 

At  the  downstream  side  of  State  Highway  117/309  . 

Approximately  50  feet  upstream  of  State  Highway  117/ 
309. 

Approximately  1.1  miles  downstream  of  Lincoln  Highway 

+  928 
+  875 

+  875 

+  767 

Allen  County. 

Unincorporated  Areas  of 

Allen  County. 

City  of  Lima,  Unincorporated 

Pike  Run  . 

At  the  Hog  Creek  confluence . 

At  the  Ottawa  River  confluence  . 

+  900 
+  769 

Areas  of  Allen  County,  Vil¬ 
lage  of  Elida. 

City  of  Lima,  Unincorporated 
Areas  of  Allen  County. 

City  of  Lima,  Unincorporated 

Sugar  Creek . 

Approximately  300  feet  downstream  of  Knollwood  Drive  ... 
Approximately  1 .2  miles  downstream  of  Hookwaltz  Road 

+  829 
+  776 

Unnamed  tributary  No.  3  to  Lit- 

At  the  downstream  side  of  Phillips  Road  . 

Approximately  1,500  feet  upstream  of  the  Little  Ottawa 

+  881 
+  835 

Areas  of  Allen  County. 

Unincorporated  Areas  of 

tie  Ottawa  River. 

River  confluence. 

Approximately  0.5  mile  upstream  of  the  Little  Ottawa 
River  confluence. 

+  839 

Allen  Counfy,  Village  of 

Forf  Shawnee. 

*  National  Geodetic  Vertical  Datum. 

+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

City  of  Delphos 

Maps  are  available  for  inspection  at  City  Hall,  608  North  Canal  Street,  Delphos,  OH  45833. 

City  of  Lima 

Maps  are  available  for  inspection  at  City  Hall,  50  Town  Square,  Lima,  OH  45801. 

Unincorporated  Areas  of  Allen  County 

Maps  are  available  for  inspection  at  the  Allen  County  Courthouse,  301  North  Main  Street,  Lima,  OH  45802. 

Village  of  Elida 

Maps  are  available  for  inspection  at  the  Village  Hall,  200  West  Main  Street,  Elida,  OH  45807. 

Village  of  Fort  Shawnee 

Maps  are  available  for  inspection  at  the  Village  Hall,  2050  West  Breese  Road,  Fort  Shawnee,  OH  45806. 


(Ciitiiiog  of  l'’(!(l(!ral  Doiiici.stic:  Assistciiico  No. 
07.022,  "l-'lood  Insurance!.”) 

|aiiii!S  A.  Walkf!, 

Acting  Deputy  Associntc  Adniinistrutor  for 
Mitigation,  Department  of  I  loineland 
Seimrity,  Federal  Emergency  Management 
Agency. 

IFK  Doc.  2m:{-()2()72  I'ilwl  I-IHI-IU:  8:4.^  am| 
BILLING  CODE  9110-12-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  ID  FEWIA-201 3-0002] 

Final  Flood  Elevation  Determinations 

agency:  Fodeiral  Luiicrgency 
Managemont  Agency,  DllS. 

ACTION:  Final  rule. 


SUMMARY:  Base  (1%  anmial-ehance) 
Flood  Elevations  (BF’Es)  and  modified 
Bl-'Es  are  made  final  for  the 
communities  li.sted  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
flood])lain  management  measures  that 
each  community  is  required  either  to 
adoj)t  or  to  show  evidence  of  being 
already  in  effect  in  order  to  (jualify  or 
remain  (lualified  for  particii)ation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  date  of  issuance  of  the  Flood 
Insurance  Rate  Maj)  (FIRM)  showing 
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BFEs  and  modified  BFEs  for  each 
community.  This  date  may  he  obtained 
by  contacting  tlie  office  wliere  tlie  inajis 
are  availal)le  for  inspection  as  indicated 
in  the  tal)le  below. 

ADDRESSES:  The  final  BFl'is  for  each 
community  are  available  for  ins])ection 
at  the  office  of  the  (ihief  Executive 
Officer  of  each  community.  The 
resjKU'.tive  addre.sses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Elds 
Rodriguez,  Cbief,  Engineering 
Management  Brancb,  Federal  Insurance 
and  Mitigation  Adnnnistration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 

(202)  040-4004,  or  (email) 
Luis.Rodrigiwz3@feimi.dhs.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agencv 
(FEMA)  makes  the  final  determinations 
listed  below  for  the  modified  BFEs  for 
each  community  listed.  These  modified 
elevations  have  been  jmhlished  in 
news})a])ers  of  local  circulation  and 
innety  (00)  days  have  elapsed  since  that 
publication.  The  Deputy  Associate 
Admini.strator  for  Mitigation  has 
resolved  any  apjjeals  resulting  from  this 
notification. 


Flooding  source(s) 


This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disa.ster 
Protection  Act  of  1073,  42  U.S.C.  4104, 
and  44  (iFR  part  07.  FEMA  has 
develo|)ed  criteria  for  floodplain 
management  in  lloodprone  areas  in 
accordance  with  44  (iFR  ])art  00. 

Intere.sted  le.ssees  and  owners  of  real 
pro])erty  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community.  The  BFEs  and 
modified  BFEs  are  made  final  in  the 
communities  listed  below.  Elevations  at 
selected  locations  in  each  community 
are  shown. 

National  Environmental  Policy  Act. 
Idiis  final  rule  is  categorically  excluded 
from  the  reiiuirements  of  44  CFR  ])art 
10,  Environmental  Consideration.  An 
environmental  impact  as.ses.sment  has 
not  been  prepared. 

Regulatory  Flexibilitv  Act.  As  flood 
elevation  determinations  are  not  within 
the  scojje  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  001—012,  a  regulatorv 
flexibility  analysis  is  not  reipiired. 

Regulatory  (Classification.  This  final 
rule  is  not  a  significant  regulatorv  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12800  of  September  30, 


1993,  Regulatorv  Planning  and  Review, 
58  FR  51735. 

Executive  Order  13132,  Eederalisin. 
This  final  rule  involves  no  jiolicies  that 
have  federalism  imjilications  under 
Executive  Order  13132. 

Executive  Order  12333.  (Civil  Justice 
Reform.  'I’his  final  rule  meets  the 
applicable  standards  of  Executive  Order 
12988. 

List  of  Subjects  in  44  CFR  Part  07 

Administrative  jjractice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkee])ing  reipiirements. 

Accordingly,  44  CFR  jjart  07  is 
amended  as  follows: 

PART  67— [AMENDED] 

■  1.  The  authority  citation  for  |)art  07 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  stu].: 
RiHU’ganization  Plan  No.  3  of  1978,  3  Cl-'R, 
1978  Com])..  |).  329:  E.O.  12127.  44  I’R  19307. 
3  CFR.  1979  Coni]).,  p.  370. 

§67.11  [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  07.1 1  are  amended  as 
follows: 


Location  of  referenced  elevation 


*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 
A  Elevation  in 
meters 
(MSL) 
modified 


Communities 

affected 


Monroe  County,  Pennsylvania  (All  Jurisdictions) 
Docket  No.:  FEMA-B-1232 


Appenzell  Creek  . 

Approximately  100  feet  upstream  of  the  McMichaels 

+486 

Township  of  Hamilton,  Town- 

Creek  confluence. 

ship  of  Jackson. 

Approximately  975  feet  upstream  of  LR  45056  . 

+871 

Aquashicola  Creek . 

At  the  Carbon  County  Boundary  (approximately  2.2  miles 

+467 

Township  of  Eldred,  Town- 

downstream  of  Lower  Smith  Gap  Road). 

ship  of  Ross. 

Approximately  1.2  miles  upstream  of  the  most  upstream 

+580 

Upper  Smith  Gap  Road  crossing. 

Brodhead  Creek  Reach  1  . 

At  the  Delaware  River  confluence  . 

+323 

Township  of  Smithfield. 

Approximately  0.5  mile  upstream  of  State  Route  2028  . 

+323 

Buck  Hill  Creek  . 

Approximately  160  feet  upstream  of  the  Brodhead  Creek 

+1017 

Township  of  Barrett,  Town- 

Reach  2  and  Middle  Branch  Tributary  confluence. 

ship  of  Coolbaugh. 

Approximately  2.2  miles  upstream  of  State  Route  191  . 

+2012 

Bushkill  Creek  . 

Approximately  1,100  feet  downstream  of  Club  House 

+470 

Township  of  Middle  Smith- 

Drive. 

field. 

Approximately  1,130  feet  upstream  of  State  Route  402  .... 

+756 

Cherry  Creek  . 

At  the  Delaware  River  confluence  . 

+323 

Borough  of  Delaware  Water 

Gap,  Township  of  Ham- 

ilton.  Township  of  Smith- 

field.  Township  of  Stroud. 

Approximately  1,250  feet  upstream  of  Spring  Mountain 

+635 

Lane. 

Cranberry  Creek  at  Paradise  .... 

At  the  upstream  side  of  Browns  Hill  Road . 

+715 

Township  of  Paradise. 

Approximately  200  feet  upstream  of  Snowbird  Lane . 

+  1092 

Cranberry  Creek  at  Pocono . 

At  the  Pocono  Creek  confluence  . 

+796 

Township  of  Pocono. 

Approximately  580  feet  downstream  of  State  Route  61 1  ... 

+817 

• 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 
ff  Depth  in  feet 
above  ground 

A  Elevation  in 
meters 
(MSL) 
Modified 

Communities 

affected 

Delaware  River  . 

Approximately  1 .3  miles  downstream  of  1-80 . 

+315 

Borough  of  Delaware  Water 

Gap,  Township  of  Middle 

Smithfield,  Township  of 

Smithfield. 

Approximately  14.8  miles  upstream  of  1-80  . 

+357 

Kettle  Creek  . 

At  the  Appenzell  Creek  confluence . 

+491 

Township  of  Hamilton. 

Approximately  200  feet  upstream  of  the  Appenzell  Creek 

+492 

confluence. 

Lehigh  River  Reach  2  . 

Approximately  1 .4  miles  downstream  of  State  Route  4003 

+1512 

Township  of  Coolbaugh, 

Township  of  Tobyhanna. 

Approximately  780  feet  upstream  of  T-303  . 

+1617 

Marshalls  Creek . 

At  the  Brodhead  Creek  Reach  1  confluence  . 

+323 

Township  of  Middle  Smith- 

field.  Township  of  Smith- 

field. 

Approximately  2.6  miles  upstream  of  Wooddale  Road  . 

+1144 

Pocono  Creek  . 

Approximately  1,000  feet  upstream  of  the  McMichaels 

+416 

Borough  of  Stroudsburg, 

Creek  confluence. 

Township  of  Hamilton, 

Township  of  Pocono, 

Township  of  Stroud. 

Approximately  0.8  mile  upstream  of  Wilke  Road . 

+1441 

Sambo  Creek . 

Approximately  60  feet  downstream  of  the  railroad  . 

+444 

Township  of  Stroud. 

Approximately  1,500  feet  upstream  of  State  Route  447 

+451 

(extended). 

Scot  Run  . 

At  the  Pocono  Creek  confluence  . 

+955 

Township  of  Pocono. 

Approximately  450  feel  downstream  of  State  Route  611  ... 

+955 

Shawnee  Creek  Reach  1  . 

At  the  Delaware  River  confluence  . 

+326 

Township  of  Smithfield. 

Approximately  100  feet  upstream  of  River  Road . 

+326 

Swiftwater  Creek . 

Approximately  1,580  feel  downstream  of  State  Route  314 

+1163 

Township  of  Pocono,  Town- 

ship  of  Tobyhanna. 

Approximately  2.7  miles  upstream  of  Lake  Minausin  Dam 

+1736 

Tributary  4  to  Pocono  Creek  .... 

At  the  Pocono  Creek  confluence  . 

+861 

Township  of  Pocono. 

Approximately  110  feet  downstream  of  Alger  Avenue  . 

+865 

*  National  Geodetic  Vertical  Datum. 


+  North  American  Vertical  Datum. 

#  Depth  in  feet  above  ground. 

A  Mean  Sea  Level,  rounded  to  the  nearest  0.1  meter. 

ADDRESSES 

Borough  of  Delaware  Water  Gap 

Maps  are  available  for  inspection  at  the  Municipal  Building,  49  Main  Street,  Delaware  \A/ater  Gap,  PA  18327. 

Borough  of  Stroudsburg 

Maps  are  available  for  inspection  at  the  Municipal  Building,  700  Sarah  Street,  Stroudsburg,  PA  18360. 

Township  of  Barrett 

Maps  are  available  for  inspection  at  the  Barrett  Township  Hall,  993  State  Route  390,  Cresco,  PA  18326. 

Township  of  Coolbaugh 

Maps  are  available  for  inspection  at  the  Coolbaugh  Township  Municipal  Center,  5550  Memorial  Boulevard,  Tobyhanna,  PA  18466. 

Township  of  Eldred 

Maps  are  available  for  inspection  at  the  Eldred  Township  Office,  490  Kunkletown  Road,  Kunkletown,  PA  18058. 

Township  of  Hamilton 

Maps  are  available  for  inspection  at  the  Hamilton  Township  Municipal  Building,  229  Fenner  Avenue,  Sciota,  PA  18354. 

Township  of  Jackson 

Maps  are  available  for  inspection  at  the  Jackson  Township  Municipal  Building,  2162  State  Route  715,  Stroudsburg,  PA  18360. 

Township  of  Middle  Smithfield 

Maps  are  available  for  inspection  at  the  Middle  Smithfield  Township  Office,  Schoonover  Municipal  Building,  25  Municipal  Drive,  East 
Stroudsburg,  PA  18301. 

Township  of  Paradise 

Maps  are  available  for  inspection  at  the  Paradise  Township  Municipal  Building,  5912  Paradise  Valley  Road,  Cresco,  PA  18326. 

Township  of  Pocono 

Maps  are  available  for  inspection  at  the  Pocono  Township  Municipal  Building,  112  Township  Way,  Tannersville,  PA  18372. 

Township  of  Ross 

Maps  are  available  for  inspection  at  the  Ross  Township  Municipal  Building,  258  Anchorage  Road,  Saylorsburg,  PA  18353. 

Township  of  Smithfield 

Maps  are  available  for  inspection  at  the  Smithfield  Township  Municipal  Center,  1155  Red  Fox  Road,  East  Stroudsburg,  PA  18301. 
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Flooding  source(s) 

Location  of  referenced  elevation 

*  Elevation  in  feet 
(NGVD) 

+  Elevation  in  feet 
(NAVD) 

#  Depth  in  feet 
above  ground 

A  Elevation  in 
meters 
(MSL) 
Modified 

Communities 

affected 

Township  of  Stroud 

Maps  are  available  for  inspection  at  the  Stroud  Township  Municipal  Center,  1211  North  5th  Street,  Stroudsburg,  PA  18360. 

Township  of  Tobyhanna 

Maps  are  available  for  inspection  at  the  Tobyhanna  Township  Municipal  Building,  105  Government  Center  Way,  Pocono  Pines,  PA  18350. 

{(^atalof"  of  fodoral  nomostic  Assislanco  No. 
97.022,  “Mood  InsiiraiKU!.") 

Jamos  A.  Walke, 

Acting  Deputy  AsNociatc  Administrator  for 
Mitigation.  Department  of  I  lomeland 
Seenritv,  Federal  Emergenev  Management 
Agency. 

|FR  Uoc.  2013-02071  Filad  1-30-13;  8:4.->  am| 
BILLING  CODE  9110-12-P 


Proposed  Rules 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2012-1327;  Directorate 
Identifier  2012-NE-47-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  Turbofan  Engines 

agency:  Fedriial  Aviation 
A(lniini,stration  (FAA).  DOT. 

ACTION:  Notice  of  ])ro])ose(l  rulemaking 
(Nl’RM). 

SUMMARY:  We  projiose  to  adopt  a  ncnv 
airwortliiness  directive  (AD)  for  all 
Rolls-Royce  pic  (RR)  models  RI5211 
Trent  7()8-(i().  772-()().  and  772B-()() 
turbofan  engines.  This  proposed  AD  was 
prompted  by  low-pressure  (LR) 
compressor  blade  partial  airfoil  release 
events.  This  proj)o.sed  AD  would  require 
a  one-time  ultrasonic  C-scan  insjiection 
of  LF  compressor  blades  that  had 
accumulated  more  than  2,500  flight 
cycles  since  new.  We  are  projiosing  this 
AD  to  jirevent  LF  compressor  blade 
airfoil  separations,  engine  damage,  and 
damage  to  the  airjilane. 

DATES:  We  must  receive  commeuts  on 
this  ])roj)osed  AD  by  April  1, 2013. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  VtHienil  elhilenuiking  Portal:  (k)  to 
ht1l)://\\'\v\v. regulations. gov  and  follow 
the  instructions  for  sending  your 
comments  electronically. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Trans])orfation,  1200 
New  jersey  Avenue  .SF.,  \Vest  Building 
(kound  FToor,  Room  W12-140, 
Wa.shington,  DC  20590-0001. 

•  Hand  Deliver)':  Didivcjr  to  Mail 
address  above  bcitween  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidavs. 

•  /'V/.v;  202-493-2251. 

For  .service  information  identified  in 
this  proj)o.sed  AD,  contact  Rolls-Rovce 
pic,  F.O.  Box  31.  Derbv  DE24  8B),  UK; 
idione:  44  (0)  1332  242424;  fax:  44  (0) 


1332  249930.  You  may  view  this  service 
information  at  the  FAA.  Fkigine  & 
Fropeller  DiriJctorate,  12  New  England 
Executive  Fark,  Burlington,  MA.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  781-^238-7125. 

Examining  the  AI)  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 

WWW. regnlations.gov:  or  in  jjerson  at  the 
Docket  ()])erations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
excejjt  Federal  holidays.  The  AD  docket 
contains  this  jjroposeil  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  addniss  for  the  Docket  Operations 
office  (phone:  8()()-(i47-5527)  is  the 
same  as  the  Mail  address  provided  in 
the  ADDRESSES  section.  (Comments  will 
he  availahle  in  the  AD  docket  shortly 
after  receij)t. 

FOR  FURTHER  INFORMATION  CONTACT; 

Robert  Cnum,  Aerospace  linginecir. 
Engine  Certification  Office,  FAA,  Engine 
&  Fropeller  Directorate,  12  New  England 
Executive  Fark.  Burlington,  MA  01803: 
l)hone:  781-238-7754;  fax:  781-238- 
71 9‘):  email:  Robert. Green@laa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  ])ropos(!d  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-201 2— 1 327;  Directorate  Identifier 
2012-NE-47— AD”  at  the  beginning  of 
your  comments.  We  .sjiecifically  invite 
comments  on  the  overall  regulatory, 
et;onomic,  environmental,  and  energy 
aspects  of  this  propo.sed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  bascul  on  tho.se  comments. 

We  will  po.st  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  von  provide.  We 
will  also  po.st  a  re|)ort  summarizing  each 
substantive  verbal  contact  with  FAA 
j)ersonn(;l  concerning  this  jiropo.sed  AD. 
I  Jsing  the  search  function  of  the  Web 
site,  anyone  can  find  and  read  the 
comments  in  any  of  our  dockets, 
including,  if  provided,  the  name  of  the 
individual  who  sent  the  comment  (or 
signed  the  comment  on  behalf  of  an 
association,  busine.ss,  labor  union,  etc.). 
You  may  review  the  DOT’s  complete 


Frivacy  Act  Statement  in  the  Federal 
Register  published  on  Ajuil  11, 2(K)() 

(85  FR  19477-78). 

Discussion 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  aviation  authority 
for  the  Member  States  of  the  Euro])ean 
(Community,  has  issued  EASA  AD  2012- 
0247,  dated  November  20,  2012,  a 
mandatory  continuing  airworthiness 
information  (referred  to  hereinafter  as 
“MdAI”),  to  correct  an  un.safe  condition 
for  the  s])ecified  products.  The  MCAl 
states; 

Low  Pressure  (LP)  coiiqiressor  partial 
aerofoil  blade  release  events  have  occurred  in 
service  on  RR  Trent  700  engines.  While 
primary  containment  of  the  rcdeased  sections 
has  h(!en  achievtid  in  (Uich  ca.se.  soim;  of  the 
ndiiases  did  exhibit  siicondary  effects  that  are 
considered  to  jn’escait  a  |)otential  hazard. 
Previously,  expinlitious  actions  hy  RR  have 
iniligatcid  the  risks  ])resented  hy  these  (dfects, 
hy  removal  from  service;  of  hatches  of  LP 
compressor  blades.  However,  some;  causal 
factors  still  exist  that  are  not  fully 
understood. 

This  c:ondition.  if  not  detected  and 
corrected,  could  lead  to  LP  compr(;ssor  blade 
r(;lease  with  |)ossihle  cons(;(iuent  loss  of  tin; 
engine;  ne)se;  e:e)wL  uneler  e:e)wl  fires  anel 
feirwiirel  i)re)je;e;tiem  e)f  se;e:e)nelarv  ele;hris, 
jieissihly  resulting  in  ehimage  te;  the;  aereiphme; 
;mel/or  injury  te;  ]K;r.sems  on  the  gre)unel. 

You  may  obtain  furtluir  information 
by  examining  the;  MCAI  in  the;  AD 
docke;t. 

Relevant  Service  Information 

RR  ha.s  is,sue;d  Non-Modification 
Service  Bulletin  (NMSB)  RB.211-72- 
G7()2,  dated  May  23,  2011.  The  action.s 
ele.scribed  in  this  .service  information 
w(;re  issued  to  understand  the  t:ondition 
of  a  sam])le  of  oj)erator  blad(;s  in 
advance  e)f  the  introduction  e)f  r(;gularly 
scheduled  ultrasonic  C-scan  shop  visit 
inspections.  RR  snh.sequentlv  issued 
NMSB  RB.211-72-G872.  Retvision  1, 
dated  )uly  2,  2012.  The  actions 
described  in  this  .service  information  are 
intended  to  ])revent  LF  compressor 
blade  airfoil  release  events  by 
conducting  in-service  ultrasonic  C-scan 
inspections. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  ha.s  been  apjjroved  by 
EASA,  and  is  a])i3roved  for  oj)eration  in 
the  United  States.  Fursnant  to  our 
bilateral  agreement  with  the  Enroi)ean 
Communitv,  EASA  has  notified  us  of 
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the  unsafe  condition  described  in  the 
MCAI  and  service  infonnation 
referenced  al)ove.  VVe  are  proposing  this 
All  because  we  evaluated  all 
information  provided  by  EASA  and 
determined  the  unsafe  condition  exists 
and  is  likely  to  exist  or  devcdop  on  otlua' 
])roducts  of  the  same  ty])e  design.  This 
])ro|)osed  AD  would  nuiuire  a  one-time 
ultrasonic  (^scan  inspection  ofbP 
compre.ssor  blades  that  bad 
accumulated  more  than  2,500  llight 
cycles  since  new. 

(iosts  of  (]oniplianf:e 

VVe  estimate  that  this  jjroposed  AD 
would  affect  50  engines  installed  on 
airplanes  of  U.S.  registry.  We  also 
estimate  that  it  would  take  about  38 
hours  per  engine  to  comply  with  this 
projjosed  AD.  Tlie  average  labor  rate  is 
S85  per  hour.  Required  parts  cost  is  $0 
per  engine.  Based  on  the.se  figures,  we 
estimate  the  cost  of  the  ]jropo.s(!d  AD  on 
U.S.  oj)erators  to  he  $180,880. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
si)ecifies  the  FAA’s  authority  tt)  issue 
rules  on  aviation  safety.  Subtitle  1, 

.section  100,  de.scrihes  the  authoritv  of 
the  FAA  Administrator.  “Subtitle  Vll: 
Aviation  Programs,"  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

VVe  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  Vll, 
Part  A.  Suhpart  111,  Section  44701: 
General  requirements.”  Under  that 
.section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regidations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  nece.ssary  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
hecau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exi.st  or  develoj)  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

VVe  determined  that  this  proj)o.sed  AD 
would  not  have  federalism  imj)lications 
under  Executive  (Irder  13132.  This 
jjropo.sed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  di.scussed  above,  1 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive;  Order  128()8: 

2.  Is  not  a  “significant  rule”  umler  the 
DOT  Regidatorv  Policies  and  Procedures 
(44  FR  11034,  February  20,  1979);  and 


3.  Will  not  have  a  significant 
economic  impact,  ])ositive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatorv 
Flexibility  Act. 

VVe  prepared  a  regulatory  evaluation 
of  the  e.stimated  costs  to  comply  with 
this  ])roj)o.s(;d  AD  and  jilaced  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  riiference. 

Safety. 

The  Proposefl  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  r(;ad  as  follows: 

Authority:  49  IJ.S.C.  lOtUg).  4011:5.  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  AD: 

Kolls-Royco  pic:  Docket  No.  l'AA-2012- 
i:527:  Directorate  Identifier  2012-NE- 
47-AD. 

(a)  Comments  Due  Date 

We  must  receive;  comments  bv  Ajiril  1, 

201  .'5. 

(h)  Afl’ected  Airworthiness  Directives  (ADs) 
None. 

(c)  Applic:ahility 

't  his  AD  ai)|)lies  to  all  Rolls-Royi:e  pic  (RR) 
models  RI5211  Tnent  708-00,  772-00,  and 
7728-00  lurbol’an  engines. 

(d)  Reason 

This  AD  was  ])romi)ted  liy  low-pressure 
(LI’l  compressor  blade  partial  airfoil  release 
(;venls.  VVe  are  issuing  this  AD  to  );revent  LP 
comjiressor  blade  airfoil  sejiarations,  engine 
damage,  and  damage  to  tin;  airplane. 

(e)  Actions  and  Compliance 

Unless  already  done,  do  the  following 
actions. 

(1 )  For  LI’  compn;ssor  blades  that,  on  the 
effective  dale;  of  this  AD.  have  accumulat(;d 
or  exceed(;d  2, .500  flight  cycl(;s  (FCs)  since 
new,  or  since  ins|)ection  in  ai:cordance  with 
RR  Non-Modification  Service  8ulh;tin 
(NMS8)  R8.211-72-C702.  dated  May  2:5. 
2011.  or  since  in-shop  ultrasonic  insp(;ction 
in  accordanci;  with  the  Engine  Manual, 
rejilace  each  LI’  conqiressor  blade  (either  on- 
wing  or  in-shop)  with  a  blade  eligible  for 
installation,  within  500  FCs  aft(;r  the  effective 
date  of  this  AD. 

(2)  From  the  effective  date  of  this  AD,  do 
not  install  on  an  engine  any  LI’  compressor 
blades  that  have  be(;n  removed  as  required  by 
jiaragraph  (e)(1)  of  this  AD,  unless  the  LI’ 


comjiressor  blades  have  pass(;d  the  ultra.sonic 
C-scan  inspi;ction  in  ai;cordance  with 
paragraphs  .'5.C.  through  .'5.F.  of  llu; 
Accom|)lishm(;nt  Instructions  of  RR  NMS8 
R8.21 1— 72-C872.  Ri;vision  1,  dated  |nly  2, 
2012  (or  original  issue  dated  A|)ril  ,'5.  2012), 
as  a))])licable. 

(0  Alternative  Methods  of  Compliance 
(AMOCs) 

Tlu;  Manager,  Engine  Certifii:alion  ()ffii:i;. 
FAA.  may  ajiprove  AMOCs  for  Ibis  AD.  Use; 
the  proci;dur(;s  found  in  14  CFR  39.19  to 
inaki;  your  recpiest. 

(g)  Related  Information 

(1)  For  more  information  about  this  AD, 
contact  Robert  Creiai.  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine  & 
l’ro|)ell(;r  Directorate,  12  New  England 
Executive  Park.  Burlington.  MA  01803; 
phone:  781-238-7754:  fax:  781-238-7199: 
email;  Iiol)(:ii.Gtvt;n@f(i(i.gav. 

(2)  Euroiiean  Aviation  Safety  Agency,  .AD 
2012-0247.  dated  November  20,  201 2,’ RR 
NMSB  RB.211-72-C702,  dated  May  23,  2011, 
and  RR  NMSB  RB.21 1-72-C872,  dated  )uly 
2.  2012  jiertain  to  the  subjijct  of  this  AD. 

(3)  For  service  information  identified  in 
this  AD,  i:ontact  Rolls-Royce;  pic,  P.O.  Box 
31,  D(;rby  DE24  8B),  UK;  phone:  44  (0)  1332 
242424:  fax:  44  (0)  1332  249930. 

(4)  Yon  may  view  this  service  iidbrmalion 
at  Ihi;  FAA,  Engine  K  Pro])(;ller  Directorate, 

12  New  England  Executive  Park,  Burlington, 
MA.  For  information  on  tin;  availability  of 
Ibis  material  at  the  FAA,  call  781-238-7125. 

Issued  in  Burlinglon.  Massachusetts,  on 
lanuary  25,  2013. 

Colleen  M.  D’Alessandro, 

Assistant  Manager.  Engine  fr  Propeller 
Directorate.  Aircraft  (Certification  Service. 

IFK  Ilex:.  201:5-02077  Filixl  l-:50-i;5:  8:45  iiin| 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Part  774 

[Docket  No.  120326218-2180-01] 

RIN  0694-AF56 

Revisions  to  the  Export  Administration 
Regulations  (EAR):  Articles  the 
President  Determines  No  Longer 
Warrant  Control  Under  the  U.S. 
Munitions  List  That  Are  Related  To 
Launch  Vehicles,  Missiles,  Rockets, 
and  Military  Explosive  Devices 

agency:  Buroau  of  Industry  and 
Socurity,  Dopartinont  of  Cominorco. 
ACTION:  Proposed  rub;. 

SUMMARY:  This  jiropo.sod  rule  do.scrihos 
how  articles  the  President  determines 
no  longer  w.irrant  control  under  the 
United  States  Munitions  List  (USML) 
Category  IV  would  he  controlled  on  the 
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C'.oniinerce  Control  hist  ((Xd.,).  Th(!se 
articles,  which  are  relateil  to  launch 
vehicles,  ini.ssiles,  rockets,  torpedoes, 
hoinhs,  mines,  and  other  military 
explosive  devices  enumerated  in  USMh 
(Category  IV,  would  he;  controlled  under 
new  lixport  Ciontrol  Class!  heat  ion 
Numbers  (FtX'.Ns)  ()A()04,  011804, 

01)004.  0l‘:004.  0A004.  911004,  91)004. 
and  9li004  on  the  (X'.L.  In  addition,  this 
propo.sed  rule  would  amend  hCCNs 
01)001 . 01<X)01 , 9111 1  5.  9111 1 0.  91)001 . 
91)002,  91)003,  91)104,  9FX)01 , 9l!:002, 
9F101,  and  9E102  to  make  clarifications 
and  conforming  changes  ha.scul  on  the 
])roi)o.sed  addition  of  the 
aforementioned  0x()04  and  9x004 
I'XXiNs  to  the  CCh  and  jiroposed 
anuiiulments  by  the  l)(!])artment  of  State, 
Directorate  of  Defense  Trade  Controls,  to 
the  list  of  articles  controlled  by  USMh 
(Category  IV. 

This  is  one  in  a  planned  series  of 
ja’opo.sed  rules  describing  how  various 
types  of  articles  that  the  Pnjsident 
determines  no  longer  warrant  control  on 
the  USMh,  as  ])art  of  the 
Admini.stration’s  Export  Control  Reform 
Initiative;,  would  lx;  controlled  on  the 
(Xih  in  accordance  with  the 
reepdrements  of  the  Ex])ort 
Administration  Regulations  (EAR). 

This  pro])os(;d  rule  is  being  pul)lish(;d 
in  conjunction  with  a  pro])osed  rule 
from  the  Department  of  State. 

Directorate;  e)f  De;ie;nse  'fraele  CX)ntre)ls, 
wldedi  we)ulel  amenel  the;  list  e)f  artiedes 
e;e)ntrolle;el  hv  USMh  Cate;ge)rv  IV.  The 
entations.  herein,  te;  USMl.  Cate;gorv  IV 
re;fle;e:t  the  pre)pe).se;el  amenelments 
e;e)ntaine;el  in  the  State  Department’s 
rule.  The;  revisiems  i)rope)se;el  in  this  rule 
are;  part  e)f  Ce)mmere:e’s  retrosjjeedive 
re;vie;w  plan  uneler  E()  Ul.'iO.'l  exaupleteel 
in  August  2011.  Ce)mme;re;e’s  full  plan 
e;an  he  ae;e:e;s.seel  at:  http:// 
op(in.comnwrcfi.gov/ne\vs/2()l  1/08/23/ 
comnif^rce-plan-ivstrospactiva-dnctlvsis- 
Hxisting-nil(is. 

DATES:  (X)mme;nts  must  he;  re;e;e;ive;el  hv 
Mare:h  18.  2013. 

ADDRESSES:  You  may  submit  e;omme;nts 
hv  any  e)f  the  fe)llenving  methoels: 

•  Ee;ele;ral  e;Ride:making  Peertal:  htt}):// 
WWW’. reguldt ions. gov.  The  iele;ntifie:ation 
numhe;r  fe)r  this  ridemaking  is  BIS- 
2013-t)003. 

•  By  email  elire;e:tlv  tei 
publiccoimnonis@bis.do(:.gov.  Ine:luele; 
RIN  0094-AE.'i0  in  the  suhje;e;t  line. 

•  By  mail  eir  elelive;ry  to  Re;gulatory 
Policy  Division,  Buri;<m  of  Inelu.stry  anel 
,Se;e:urity,  U.S.  De;parlment  of  Comme;re;e, 
Keiom  2099B,  14tii  Street  anel 
Pennsylvania  Avenue;  NW..  Washington, 
DC  20230.  Refer  to  RIN  0094-y\F.50. 

FOR  FURTHER  INFORMATION  CONTACT: 
De;nnis  Kre;|)p,  Nuclear  anel  Missile 


Te;e:hnole)gy  Cemtrols  Divisiem,  ()ffie:e;  eif 
Ne)nj)re)life;ratie)n  anel  Tre;aty 
Ce)mpli<me:e;,  Bure;au  of  Inelnstry  anel 
Se;e;urity,  U.S.  De;parlment  eif  Ce)mme;re:e;. 
Telepheme:  (202)  482-1309,  Email: 
ll(!nnis.Kr(;i)j)@bis. doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Backgreiund 

On  )uly  15,  2011,  ;is  part  eif  the 
Aelministnitiem’s  ongeiing  Expeirt 
(Xmtre)!  Refeirm  Initi.itive,  the;  Bure;au  of 
Inelnstry  auel  Se;e:urity  (BIS)  puhlishe;el  <i 
pro])e)se;d  rule;  (70  FR  41958)  (he;re;inafter 
the;  “July  15  (framework)  rule;’’)  that  se;t 
forth  a  frameweirk  fejr  how  artie:le;s  that 
the;  Preside;!!!  eletermines,  in  ae:e:orelane:e 
with  se;e:tie)n  38(f)  of  the  Arms  Expeirt 
Cemtrol  Ae:t  (AECA)  (22  U.S.C.  2778(1)), 
weiulel  ne)  leinger  warrant  e:e)ntre)l  em  the 
Uniteel  State;s  Munitieins  List  (USML), 
weiulel  he;  e:emtre)lle;el  on  the  Ce)mme!re:e 
Contreil  List  (CCL)  in  Supplement  No.  1 
to  Part  774  e)f  the  Expent  Aelministratie)n 
Re;gulations  (EAR).  On  Newemher  7, 

2011,  BIS  ])uhlishe;el  a  rule;  (7(i  F’R 
08()75)  (hereinafteir  the;  “Ne)ve;mhe;r  7 
(aire:raft)  rule”)  pre)])e)sing  .several 
e.hauges  te)  the;  frameweirk  initially 
prope)se;el  in  the  July  15  (frame;work) 
rule.  On  June  It),  2012,  BIS  puhlisheel  a 
rule;  (77  f’R  30409)  (here;inaite;r  the; 

“June  19  (s])e;e:iiilly  ele;signe;el)  rule”) 
])rope)sing  re;visiems  tei  the  ele;finitiou  of 
“spe;e:ially  ele;signe;el”  in  eireler  tei 
proviele,  te)  the  extent  ])ossihle;,  a 
e:e)nunon  elefinitieen  e)f  the;  te;rm  fe)r  use 
in  he)th  the;  EAR  (e.g.,  in  the;  (X'.L)  anel 
the  International  'fraffie:  in  Arms 
Re;gulatie)ns  (ITAR).  Me)st  re:e;e;ntly,  een 
June  21, 2012.  BIS  i)uhlishe;el  a  rule  (77 
FR  37524)  (he;re;inafte;r  the;  “June;  21 
(transitie)n)  rule”)  preepeesing  how  the 
liAR  woulel  he  ameneleel  tee  adelress  the 
transitieen  eef  ceentreel  eever  items  the 
Presielent  eletermines  nee  leenge:r  warriint 
e:eentrol  een  the  USML. 

Following  the  strue:lure  of  the;  July  15 
(frameework)  rule;  and  the  Novemher  7 
(aire;raft)  rule,  this  jerojeeeseel  rule; 
ele;se;rihe;s  BIS’s  jereejeosal  for  ceentreelling 
unele;r  the  EAR  anel  its  (X'.L  seeme  artie:les 
relateel  tee  launch  ve;hic;le;s,  missilees, 
reee-.kets,  teer])e;doe;s,  heemhs,  mines,  eether 
military  eexjeleesive;  ele;vie:e;s,  anel  relateel 
artie;les,  whie:h  curre;ntly  are;  e:e)ntreelleel 
unele:r  USML  Cateegeery  IV  in  the  ITAR. 
The  e:hange;s  pree])e)se;d  in  this  rule;  auel 
the  Stale;  Department’s  e;eem]eanion  rule; 
tee  Cateegeery  IV  eef  the  USML  are;  haseel 
een  a  re;vie;w  eef  this  USML  (iateegeerv  ley 
the  De;len.se  Deejearlment,  whie:h  workeel 
with  the;  Departments  of  State;  anel 
Ce)mme;re:e  in  jerejearing  the  jereeposeel 
amenelments.  The  review  feee;u.se;d  on 
ielentifying  the  types  eef  artie;le;s  that  are 
now  e:e)ntre)lle;d  ley  USML  Cate;geerv  IV 
that  are  either:  (i)  lnhe;rently  military 


anel  eetheerwi.se;  warrant  e:e)ntre)l  een  the; 
USML  or  (ii)  of  a  ty|ee;  e:omme)n  tee  non- 
military  a]e]elie:atie)ns,  posse;ssing 
pai'iimeters  eer  e:harae;te;ri,slie:s  that 
jeroviele;  a  e:ritie:al  military  or  intellige;ne:e; 
aelvantage;  tee  the;  Unite;el  State;s,  anel 
almeest  e;xe:lusive;ly  available  freem  the; 
Unite;el  Stales.  If  ;m  arlie:le;  satisfie;s 
e;ithe;r  or  beetle  eef  theese  e:rite;ria,  the; 
artie:le;  re;mains  een  the;  USML.  If  an 
artie:le;  eloes  not  satisfy  either  e:riterie)n, 
hut  is  nonetheless  a  tyiee;  of  article  that 
is.  as  a  re;.sult  eef  eliffe;re;ne:e;s  in  feerm  anel 
fit,  “s]ee;e:iallv  elesigneel”  leer  military 
aj)plie:ations,  then  it  is  ielentifieel  in  one 
eef  the  new  E(XiNs  propo.sed  in  this  rule, 
'fhe  lie:e;nse  leepdreaneaits  anel  eether 
EAR-sjee;e:ifie;  e:e)ntre)ls  feer  sue:h  items,  as 
eleescrihied  in  this  proposeeel  rule,  woulel, 
wheai  e:eensielereel  in  the  e:e)nte;xt  eef  the 
eetheer  preepeeseel  amenelments  to  the 
USML  anel  the  CCL,  e;nhane:e;  national 
se;e:urity  ley:  (i)  Impreeving  U.S.  military 
intereeperahility  with  allieel  e;ountries; 

(ii)  strengthening  the  U.S.  inelustrial 
lease  ley,  ameeng  other  things,  re;elue:ing 
ine:e;ntive;s  feer  foreign  e:eem]eanie;s  tee 
elesign  out  anel  aveeiel  U.S. -origin  e:e)nte;nt 
anel  .se;rvie:e;s;  anel  (iii)  alleewing  U.S. 
eexjeeert  e:ontreel  officials  tee  foe;us 
geevernnuait  re;se)ure:e;.s  een  transae:tie)ns  eef 
meere;  e:e)ne:e;rn. 

Pursuant  to  se;e:tieen  38(f)  eef  the;  AlXiA, 
the;  Preesielent  shall  re;vie;w  the;  USML  “tee 
ele;te;rmine;  what  items,  if  any,  nee  longer 
warrant  eexpeert  e:ontre)ls  uneler”  the 
AECA.  The;  Presielent  must  re]ee)rt  the 
results  of  the;  review  tee  Ceengree.ss  anel 
wait  30  elavs  before  remeeving  any  .sue:h 
items  from  the  USML.  I’he  rejeeert  must 
“elese;rihe  the  nature  of  any  e:ontrols  tee 
he;  im]eeese;el  on  that  item  uneler  any 
e)the;r  jerovisieen  eef  law.”  22  U.S.C. 
2778(f)(1). 

In  the  July  15  (framework)  rule,  BIS 
projeoseel  e:re;iiting  a  series  of  neew 
EC()Ns  to  e:ontre)l  artie:le:s  that  woulel  he 
meeveeel  freem  the;  USML  tee  the  CCL  eer 
items  listeel  on  the  Wassenaar 
Arrangement  Munitions  List  (WAML) 
that  are  alreeaely  e:e)ntre)lleel  elsewhere;  een 
the;  C(iL.  The  preejeoseel  rule  re;fe;rre;el  to 
this  series  as  the  “000  seriees”  he;e;ause; 
the;  thirel  e:harae;te;r  in  eae:h  of  the;  nenv 
ECCNs  woulel  he;  a  “0.”  The  first  two 
e:harae:ters  eef  the  “000  series”  ECCNs 
.serve  the  same  fune:tion  as  elese:riheel  feer 
any  eetheer  ECCN  in  §  738.2  of  the  EAR. 
'I’he  first  charaeeler  is  a  eligit  in  the  range; 
0  through  9  that  iele;ntifies  the  ('.ate;geerv 
een  the;  (XIL  in  whie:h  the;  ECCN  is 
leee:ate;el.  The  seee:onel  e;harae:ter  is  a  le;tter 
in  the  range  A  tlnough  E  that  ielentifie;s 
the;  preeelue:!  group  within  a  (XiL 
Cateegeery.  In  the  “000  seeriees,”  thee  thirel 
e;harae:teer  is  thee  numher  0.  With  few 
eexceejetieens,  thee  final  two  characters 
ieleentify  the  WAML  (Xiteegory  th.it  c:oveers 
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items  that  are  the  same  or  similar  to 
items  in  a  ])arti(:ular  “(iOO  serij!s”  ECCN. 

In  accordance  witli  the  format 
descrihed  al)ove,  this  ])roposed  rule 
wonhl  create  four  new  “(iOO  s(;ries” 
I'XXiNs  in  (X;L  (Xitegory  0  and  four  new 
“(iOO  series”  IXX^Ns  in  (X’.h  (XUegorv  0. 

In  addition,  this  proposed  rule  would 
amend  ECXlNs  ODOOl .  ()1<X)()1 , 90115, 
90110,  90001, 913002,  90003,  90104, 
9E001, 9E002,  9E101, and  9E102  to 
make  clarifications  and  conforming 
changes  based  on  the  pro])osed  addition 
of  the  new  0x004  and  9x004  ECX'.Ns  to 
the  (X]E  and  projjosed  amendments  hy 
the  State  Oepartment  to  the  list  of 
articles  controlled  hv  IJSML  Category 
IV. 

BIS  will  jjuhlish  additional  Federal 
Register  notices  containing  proj)osed 
amendments  to  the  CCL  that  will 
describe  projjo.sed  controls  for 
additional  cat(;gories  of  articles  the 
President  determines  no  longer  warrant 
control  under  the  USML.  The  State 
I3e])artment  will  jjuhlish.  c:oncinTently, 
proj)o.sed  amendments  to  the  IISML  tliat 
corres])ond  to  the  BIS  notices.  BIS  will 
also  publish  proposed  rules  to  further 
align  the  (XIL  with  the  VVAML  and  the 
Missile  Technology  Control  Regime 
E(|uii)ment,  Software  and  Technology 
Annex. 

All  references  to  the  USML  in  this 
rule  are  to  the  list  of  defense  articles 
that  are  c;ont rolled  for  pur])oses  of 
export,  temporary  import,  or  brokering 
pursuant  to  the  ITAR,  and  not  to  the  li.st 
of  defense  articles  on  the  United  States 
Munitions  Import  List  (USMIL)  that  are 
controlled  hy  the  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Exj)losiyes  (ATF) 
for  ])urposes  of  jjermanent  import  under 
its  regulations  at  27  CFR  jiart  447. 
Pursuant  to  section  38(a)(1)  of  the 
AECA,  all  defense  articles  controlled  for 
export  or  import,  or  that  are  subjecX  to 
brokering  controls,  are  part  of  the 
“USML”  under  the  AECA.  For  the  .sake 
of  clarity,  references  to  the  USMIL  are 
to  the  list  of  defense  articles  controlled 
hy  ATF"  for  purposes  of  permanent 
imjjort.  All  defense  articles  descrihed  in 
the  USMIL  or  the  USML  are  subject  to 
the  brokering  controls  administered  by 
the  U.S.  Dej)artment  of  State  in  ])art  129 
of  the  ri'AR.  'Lhe  transfer  of  defen.se 
articles  from  the  ITAR’s  USML  to  the 
ear’s  (XIL,  for  jnirposes  of  ex])ort 
controls,  does  not  affect  the  list  of 
defense  articles  that  an;  controlled  on 
the  USMIL  under  the  AECA  for 
pnrpo.ses  of  permanent  import  or 
brokering  controls. 

The  reyisions  proposed  in  this  rule 
are  j)art  of  Commerce’s  retrospectiye 
])lan  under  E(3  13583  completed  in 
August  2011.  Commerce’s  full  ])lan  can 
l)e  accessed  at:  http:// 


o})nn.(:()nin}HrcH.gov/ne\vs/2()l  1  /()8/23/ 
coinnwrce-phni-rctrospcctivc-analvsis- 
fixisting-ruhs. 

detailed  Desc:ription  of  Changes 
Proposed  by  This  Rule 

'fins  proposed  rule  would  create  four 
new  “000  .series”  F]CCNs  in  CCL 
Category  0  (ECCNs  0A004,  0B004. 

0D004,  and  0E004)  and  four  new  “000 
series”  ECCNs  in  CCL  Category  9 
(ECCNs  9A004,  5)B004.  913004!  and 
9FX)04)  that  would  clarify  the  EAR 
controls  that  apply  to  certain  items  the 
President  determines  no  longer  warrant 
control  under  the  USML  that  are  related 
to  launch  yehicles,  missiles,  rof:kets. 
torpedoes,  bombs,  mines,  and  other 
military  ex])losiye  deyices  in  USML 
Category  IV.  Terms  such  as  “part”  and 
“comjjonent”  and  “accessories”  and 
“attachments”  are  applied  in  the  same 
manner  in  this  rule  as  those  terms  were 
defined  or  modificul  in  the  July  15 
(framework)  rule  and  the  June  19 
(s])ecially  designed)  rule,  respectiyely. 

Nf:\v  HCXjN  ()/\6()4:  (Jonunoditics  Related 
to  Militdiy  Explosive  Devices  and 
(Charges 

In  new  FXXIN  0A004,  paragraph  .a 
would  control  demolition  blocks  and 
detonators  designed,  modified,  or 
adaj)ted  therefor.  Paragra])h  .h  of  ECCN 
()A0()4  would  control  military  explosive 
excavating  devic:es.  A  note  to  ()A004.a 
and  .1)  woidd  indicate  that  this  new 
ECCN  woidd  not  control  the  detonators 
and  other  items  described  in  ECXIN 
1  A(){)7  or  ECCN  3A232.  Paragraph  .c  of 
ECCN  ()A0()4  would  control  smoke  hand 
grenades  and  stun  hand  grenades  (e.g.. 
“fla,shhangs”)  not  de.scrihed  in  ECCN 
1A984.  Paragraphs  .d  through  .w  of 
ECCN  ()A0()4  would  he  reserved  for 
possible  future  use.  Paragraph  .x  of 
ECCN  ()A004  would  control  “parts,” 
“components,”  “acce.ssories.”  and 
“attachments”  that  are  “sjiecially 
designed”  for  a  commodity  in 
})aragra})hs  .a  through  .c  of  ECCN 
()A0{)4,  or  a  defen.se  article  in  USML 
Category  IV,  and  not  specified 
elsewhere  on  the  CCL  or  the  USML. 

Two  notes  to  paragraph  .x  would 
indicate  that:  (1)  F’orgings.  castings,  and 
other  unfinished  products  are  controlled 
by  paragraph  .x  if  they  have  reached  a 
stage  in  manufacturing  where  they  are 
clearly  identifiable,  by  material 
comjiosition,  geometry,  or  function,  as 
commodities  sjiecifiixl  in  paragrajih  .x; 
and  (2)  “jiarts,”  “comjionents,” 
“accessories,”  and  “attachments” 
sjiecified  in  USML  Category  lV(h)  are 
subject  to  the  controls  of  that  paragrajih. 


New  ECXiN  OBdtN:  Test,  Inspection,  and 
Production  “Equipment”  and  Related 
Commodities  “Specially  Designed”  for 
Commodities  in  ECCN  ()A(i()4  or  Related 
Defense  Articles  in  USML  Categoiy  IV 

In  new  ECCN  ()B0()4,  jiaragraph  .a 
woidd  control  te.st,  inspection,  and 
other  production  “eiiuijmient”  that  is 
“specially  designed”  for  the 
“jiroduction”  or  “development”  of 
commodities  in  FX'.CN  ()A004.  or  related 
defense  articles  controlled  under  USML 
(Xitegorv  IV.  and  not  specified 
elsewhere  on  the  CCL  or  the  USML. 
Paragrajihs  .h  through  .w  would  he 
reserved  for  possible  future  use. 
Paragraph  .x  of  ECCN  013004  would 
control  “parts.”  “comjionents,” 
“accessories.”  and  attachments”  that  are 
“sjiecially  designed”  for  a  commodity 
subject  to  control  in  jiaragraph  .a  of 
ECCN  013004. 

New  ECXJN  ()D6()4:  “Software" 

“Speciallv  Designed”  for  Commodities 
Controlled  by  ECXiN  ()A6()4  or()R(i()4 

ECCN  0D004.a  would  control 
“software”  “sjiecially  designed”  for  the 
“develojiment.”  “jiroduction,” 
ojieration  or  maintenance  of 
commodities  controlled  by  ECCN  0A004 
or  ECCN  013004.  Paragrajih  .b  of  IXXIN 
013()04  would  be  reserved  for  futuri!  use. 

New  IXXiN  ()E6()4:  “Technology” 
“Required”  for  Items  Controlled  hv 
ECCN  ()A(i()4,  ()IUU)4,  or  ()D(>()4 

E(X'.N  0E004.a  would  control 
“technology”  “reijuired”  for  the 
“develojiment.”  “jiroduction,” 
ojieration.  installation,  maintenance, 
rejiair,  overhaul,  or  refurbishing  of 
commodities  controlled  hy  ECCN  0A004 
or  013004,  or  “software”  controlled  by 
ECCN  013004.  Paragrajih  .b  of  ECCN  ' 
0E004  woidd  be  reserved  for  future  use. 

New  ECXJN  f)A(i()4:  Commodities  Related 
to  Launch  Vehicles,  Xlissiles,  Rockets, 
Torpedoes,  Bombs,  and  Mines 

In  new  ECCN  9A004,  jiaragrajih  .a 
would  control  thermal  batteries 
“sjiecially  designed”  for  the  .systems 
described  in  USML  Category  IV  that  are 
cajiahle  of  a  range  eijual  to  or  greater 
than  300  km.  Paragrajih  .h  of  ECCN 
9A004  would  control  thermal  batteries, 
exc(!jit  for  thermal  batteries  controlled 
hy  ECCN  9A004.a,  that  are  “sjiecially 
designed”  for  the  sy.stems  de.scrihed  in 
UStvlL  Category  IV.  Paragrajih  .c  of 
ECCN  9A004  would  control 
“comjionents”  “sjiecially  designed”  for 
ramjet,  .scramjet,  jiulse  jet,  or  combined 
cycle  engines  described  in  USML 
Category  IV,  including  devices  to 
regulate  combustion  in  such 
commodities.  Paragraph  .d  of  ECCN 
9A004  would  control  comjionents 


Federal  Register/ Vol.  78,  No.  21  / Thursday,  january  31,  2013 / Proposed  Rules 


"siHiciallv  dosigmul"  for  hybrid  rocket 
motors  described  in  USML  C'ategory  IV 
that  are  usai)le  in  rockets,  missiles,  or  si 
unmanned  aerial  vehicles  caj)ahle  ol  a  t) 

rang(!  tK|nal  to  or  greater  than  .100  km.  ^ 
Paragraph  .e  of  FCXiN  t)A004  woidd 
control  "components”  “specially  ^ 

designed”  for  j)ressnre  gain  comhnstion- 
hased  projndsion  svstems  controlled 
under  USML  Category  IV.  Paragrai)hs  .f 
through  .w  of  KCCN  0A004  wonld  he 
re.served  for  possible  Intnre  ns(;.  • 

I’aragrajih  .x  of  EfiCN  t)A004  woidtl  i 

control  “jiarts.”  “components.”  < 

“accessories.”  and  “attachments  that  * 

are  “specially  designed’  lor  a 
commoditv  in  })aragra|)hs  .a  through  .d 
of  ECCN  o'A004.  or  a  defense  article  in 
IJSME  Category  IV.  and  not  specified 
elsewhere  on  the  C(iL  or  the  USML. 

Two  notes  to  ])aragraph  .x  wonld 
indicate  that:  (1)  forgings,  castings,  and 
other  unfinished  products  are  controlled 
by  paragraph  .x  il  they  have  reaclnul  a 
stage  in  mannfactnring  wheiu;  they  are 
clearlv  identifiable,  by  material 
comj)osition.  geometry,  or  iunc;tion.  as 
commodities  s])ecilied  in  jiaragraph  .x; 
and  (2)  “parts.”  “comi)onents.” 
“accessories.”  ami  “attachments” 
specified  in  USML  Category  IV(h)  are 
snhj(!ct  to  the  controls  of  that  jjaragraph. 

N(nv  ECCiV  9IM)4:  Tt^st,  Inspnction.  and 
Pindnclion  “Ecfiiipinnnt'’  and  Rclatad 
(k)innu)dHias  “Spacicdly  Dasignad  far 
tha  “Davtdoptnpnl”  or  "Production  of 
(Auninoditics  in  ECCjV  9A(i()4  or  Uclaicd 
ncfcnsc  AiUcIcs  in  USML  Catcgoiy  IV 

In  new  ECCN  t)B(i04.  paragraph  .a 
would  control  “jjroduction  facilities” 
“specially  designed’  for  items  that  an; 
c:ontrolled  by  USMl,  Ciategory  lV(a)(l)  or 
(a)(2).  Paragraph  .h  of  EC^CN  9B(U)4 
woidd  control  test,  calibration,  and 
alignment  equipment  “sjiecially 
designed”  for  items  that  are  controlled 
hv  USML  Category  IV(h)(28).  Paragraph 
.c  of  ECCN  913(504  wonld  control  te.st. 
inspection,  and  other  production 
“equipment”  that  is  “specially 
designed”  for  the  “production  or 
“development”  ol  commodities 
dest:ril)ed  in  ECCN  9A(5()4.  or  related 
defense  articles  enumerated  in  USML 
Categorv  IV.  and  not  specified 
elsewhere  on  the  CC^L  or  the  USML. 
Paragrajih  .d  ol  ECC-N  9B(i()4  would 
control  “specially  designed 
“production  facilities”  or  production 
“eipiijnnent”  lor  systems,  snh-systems. 
and  “components”  controlled  by  USML 
(iategorv  lV(d)(l).  (d)(7).  (h)(1).  (h)(4). 
(h)((i).  (h)(7).  (h)(»).  (h)(9).  (h)(ll), 
(h)(2()).  (h)(21),  (h)(2(5).  or  (h)(28). 
Paragraphs  .e  through  .w  would  he 
reserved  for  possible  future  use. 
Paragrajih  .x  of  ECCN  913(504  would 
control  “parts,”  “comiionents.” 


“accessories.”  and  “attachments’ 
“specially  designed”  for  a  commodity 
subject  to  control  in  paragraph  .a  or  .h 
of  ECCN  913(504. 


Mow  KCCN  9D(i()4:  "Software'’  ^ 

"Specially  nesigned”  for  Commodities  j 

Controlled  hy  ECCN  9A(i()4  or  911904 

ECCN  90(504. a  would  control  I 

“software”  “siiecially  designed”  for  the  i 

“develojmient,”  “production.” 
operation  or  maintenance  ol 
commodities  controlled  hy  liCX'N  9A(5()4 
or  F.CCN  913(504.  Paragrajih  .h  of  ECCN 
90(504  would  he  re.served  for  future  use. 

New  ECCN  9E(i04:  "Technology” 
"Required”  for  Commodities  Controlled 
by  ECCN  9A()04  or  913004.  or  "Software” 
Controlled  by  ECCN  9D004 
ECCN  9E(5()4.a  would  control 
“technology”  “required”  for  the 
“development.”  “production.” 
ojieration.  installation,  maintenance, 
repair,  overhaul,  or  refurbishing  of 
commodities  or  “software  controlled 
hy  ECCN  9A(5()4,  913(504,  or  90(504. 
Paragrajih  .1)  of  ECX'.N  9E(504  would  he 
reserved  for  future  use. 

Applicable  Controls  for  New  "000 
Series”  ECCNs 

All  items  in  the  Ox(5()4  and  9x(504 
ECCNs,  as  jiroposed  in  this  rule,  would 
he  subject  to  national  security  (NS 
(k)lumn  1)  and  regional  stability  (HS 
Column  1)  controls,  as  well  as 
antiterrori.sm  (AT  Column  1)  controls. 

In  addition,  missile  technology  (MT 
Column  1)  controls  would  apply  to 
items  described  in;  E(X3N  9A(504.a,  .c,  or 
.(1:  ECCN  9B(5()4.a  or  .h  or  913(504. d  (for 
“sjKicially  designed”  “jiroduction 
facilities”  or  production  “equipment” 
for  defense  articles  identified  as  MT(,R 
Annex  items  in  USML  Catiigorv  lV(d)(l). 
(h)(1),  (h)(4),  (h)((5),  (h)(7),  (h)(8),  (h)(9), 
(h)(ll),  (h)(20),  (h)(21),  or  (h)(2(5)): 
“software”  described  in  ECCN  9D(5()4.a 
for  commodities  controlled  for  MT 
reasons  in  ECCN  9A(5()4  or  913(504;  and 
“technology”  described  in  E(,(,N 
9E(5()4.a  for  commodities  and  “software’ 
controlled  for  M T’  reasons  in  E(X,Ns 
9A(5()4,  913(504,  or  913(504. 

Conforming  Amendments  to  E(A^Ns 
0D001.  OEOOl.  913115,  913110.  9D001. 
911002.  911003,  9111 04,  9E001.  9E002. 
9E101,  and  9E102 


This  projiosed  rule  would  amend 
IXXlNs  013001 ,  OEOOl ,  9131 1 5,  9131 1  (5, 
913001,  913002,  ODOOT,  913104,  OEOOl, 
9E()02,  9E101,  and  9E102  to  make 
clarifications  and  conforming  changes 
based  on  both  the  addition  of  new  “(500 
series”  EC'.CNs  to  (X3L  Categories  0  and 
9,  as  jirojjosed  in  this  rule,  and  the 
amendments  to  the  list  of  defen.se 


articles  controlled  hy  USML  Category  IV 
that  are  contained  in  a  proposed  rule 
from  the  Uejiartment  of  State, 

Directorate  of  Didense  Trade  Controls 
(DDTC),  which  is  being  published  in 
conjunction  with  this  iiroposed  rule 
from  BIS. 

fTrst,  this  jiropo.sed  rule  would  amend 
the  headings  of  IXXlNs  013001  and 
OEOOl  to  exclude  “software”  and 
“t(!chnologv”  for  items  in  ])roposed  new 
IXXIN  013(504  from  control  under  ECX’.Ns 
013001  and  OEOOl,  because  such 
“software”  and  “technology”  would  he 
controlled  under  proposed  new  ECX'.Ns 
013(504  and  0E(504,  respectively.  In 
adilition,  the  headings  of  ECCiNs  913001 , 
913002,  91300:3,  OEOOl.  and  9E()()2  would 
he  amendiHl  to  exclude  “software  and 
“technology”  for  items  in  jiroposed  new 
ECCN  913(504  from  control  under  the.se 
ECCNs.  because  such  “software”  and 
“technology  ”  would  he  controlled 
under  jn  oposiul  new  ECCNs  913(504  and 
9E(5()4,  resiiectively.  Furthermore, 

IXX’.Ns  013(501, 013(502,  0B(50:3.  013(50(5, 
013(514,  013(517,  OC(517.  and  913(510.  which 
have  already  been  jnihli.shed  in 
projjosed  form  hy  BIS  as  jiart  of  the 
Admini.stral ion’s  Export  Control  Reform 
Initiative,  also  would  he  excluded  from 
the  respective  (X'.L  Category  0  and  9 
“software”  and  “technology”  ECCNs 
indicated  above. 

Second,  this  proiiosed  rule  would 
amend  ECCNs  913001 . 913002,  9l300:3, 
913104.  OEOOl.  9E0()2.  9E101.  and  9El()2 
hy  removing  from  the  headings  of  these 
ECX’.Ns  all  references  to  the  (XiL 
Category  9  placeholder  ECCNs  that 
r  describe  onlv  items  subject  to  the  export 
licensing  jurisdiction  of  DDTC. 
Furthermore,  this  propo.sed  rule  would 
amend  the  Related  Controls  paragrajihs 
of  the  ECCNs  indicated  above  to  identify 
).  the  items  desca’ibed  in  the  placeholder 
ECCNs  as  subject  to  the  export  licensing 
jurisdiction  of  DDTC. 

T'hird,  this  jiroposed  rule  would 
amend  ECCNs  OBll.'l  and  9B11(5  by 
removing  from  the  headings  of  these 
ECCNs  all  references  to  the  CCL 
Category  9  ])laceholder  ECCNs  that 
describe  only  items  suhjei.t  to  the  exjiort 
licensing  authority  of  DDTC.  These 
placeholder  referimces  would  he 
rejilaced  with  referenc:es  to  the 
appropriate  USML  (Category  IV  controls 
described  in  the  State  Department’s 
USML  Category  IV  propo.sed  rule,  which 
is  being  imhlished  in  conjunction  with 
this  BIS  projiosed  rule.  Sjiecific  USML 
categories  would  he  referenced  in  the 
headings  of  ECCNs  9131  l.T  and  91311(5, 
because  these  ECCNs  control  “siiecially 
i()  designed”  “jiroduction  equipment”  and 

1  “specially  designed”  “production 

facilities,”  respectively,  for  certain 
USML  Category  IV  defense  articles,  as 


cis  cortciin  (.CL  Cnloporv 
coniniodifios. 

coiiforniing  changes 
aiul  clarifications  also  would  oliininato 
porcoivod  discropaiK.-ies  in  lliocnrront 
loxt  of  certain  CCL  Category  5) 
software”  and  “technology”  ECCNs. 
for  examjile,  the  heading  of  E(iCN 
nEl()2  currently  includes  “technologv” 
lor  the  use”  of  sjiace  launch  vehicles 
dosenhed  in  ECCN  ‘JA()()4,  while  the 
paragraph  of  ECCN 

9E102  indicates  that  such  “technologv” 
would  he  subject  to  the  exjiort  licensing 
lurisdiction  of  DDTC.  This  proposed 

0^09  ?“  ■'  lioading  of  ECCN 

■)E102  to  include  “technologv”  for 
commodities  described  in  ECCN  9A(K)4 
except  for  items  that  are  subject  to  the 
1 1 AR  see  22  CFR  part  121)  and  also 
ameiKl  the  Related  Controls  paragraiih 
m  EC.CN  9E102  to  indicate  that 
“technology”  for  ECCN  9A()04  (exceot 
tor  Items  that  are  subject  to  the  EAR)  is 
subject  to  the  export  licensim* 
jurisdiction  of  DDTC.  ” 

'rids  jnojKised  rule  also  would  correct 
an  error  in  the  heading  of  ECCN  9El()l 
which  currently  indicates  that  this 
L(XjN  controls  “develojmient,” 
pirodnction.”  and  “use”  “technologv 
hi  fact  such  “n.se”  “technologv”  is  ‘ 
controlled  under  EfiCN  9E102. 

Iherefore,  this  projio.sed  rule  would 
amend  the  heading  of  ECCN  9E101  to 
remove  the  reference  to  “use” 
tochnology.”  Furthermore,  this 
Jirojio.sed  rule  would  amend  the  MT 
controls  jiaragraphs  in  ECCNs  9E()()1 
..nt  !)E002 

to  tile  Items  already  identified  in  the.se 
paragraphs.  MT  controls  ajijily  to 

hlroRi  (controlled 

dy  91311. 5.  However,  the  MT  controls 

paragraph  in  9E002  would  no  longer 
roferonce  913117,  because  “production” 
technology  for  9Bl  1 7  would  not  he 
controlled  under  ECCN  9E()02  as 
indicated  in  the  ECCN  heading.  ' 

Effects  of  This  projiosed  rule 

BIS  believes  that  the  principal  effect 
ol  tins  rule,  when  considered  in  the 
context  of  the  other  similar  propo.sed 
rules  being  jnihli.shed  as  jiart  of  the 
Exjiort  Control  Reform  Initiative,  will  he  ' 
to  provide  greater  flexihilitv  for  exports  '  , 

and  reexjiorts  to  NATO  meinher  , 

countries  and  other  multiple-regime-  ; 

luemher  countries  of  items  the  President  I 

lu.  IJSMl  I  his  greater  flexihilitv  would 
he  in  the  form  of:  Application  of'the  s 
EAR  s  f/e  jwiwws  threshold  jirincijile  f 
tor  Items  constituting  less  than  a  r/e  { 

m/mm/.s  amount  of  controlled  II. S.-  c 
origin  content  in  foreign  made  items;  2 

availability  of  license  exceptions,  ji 

ixirticularly  Licen.se  Excejitions  n 
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Servicing  and  Rejihicement  ofl^arts 
ami  Ecpiipment”  (RPL)  and  “Strategic 
trade  Authorization”  (STA); 
elimination  of  the  requirements  for 
manutactnnng  licen.se  agreements  and 
tectinical  assistance  agreements  in 
connection  with  exports  of  technologv; 
and  a  reduction  in.  or  elimination  of 
exporter  and  nianufactnrer  registration 
reijuirements  and  as.sociated  registration 
tees.  Some  ol  these  specific  effec.ts  are 
(liscn.ssed  m  more  detail  below. 


item  s  value).  In  contrast,  the  AECA 
dees  not  jiermit  the  ITAR  to  have  a  r/c 
uum/m.s  treatment  for  USML-listed 
iteins,  regardless  of  the  significance  or 
uisigniticance  of  the  IJ.S.-origin  content 
or  he  penxmtage  of  IJ.S.-origin  content 
m  ttie  toreign-made  item  (i.e..  USML- 
h.sted  items  remain  subject  to  the  ITAR 
wlien  they  are  incorporated  abroad  into 
a  fereignuiiade  item,  regardle.ss  of  either 
ot  these  factors). 


g  Da  Minimis 

'P'lo  lime  21  (tran.sition)  rule  would 

uniio.se  certain  uni(]ue  da  minimis 
recpiirements  on  items  controlled  under 
t  the  new  “(i(j()  series”  ECCNs.  These 
reiinirements  reflect,  in  part,  further 
uiteiragency  deliberation,  as  well  as  a 
review  ot  the  comments  that  BIS 
received  on  the  da  minimis 
requirements  in  the  July  l.r,  (framework) 
ru  e.  Section  7;34.:3  of  the  EAR  provides, 
intar  (dm  Wmu  under  certain  conditions 
I  eins  made  outside  the  United  States 
'"(-orporate  items  subject  to  the 
EAR  are  not  subject  to  the  EAR  if  thev 
(to  not  exceed  a  "da  mininus" 
percentage  of  controlled  IJ.S.  origin 
content.  Section  7134.4  of  the  EAR 
uidujates  that  the  da  minimis  percentage 
may  he  either  10  percent  or  2.'S  percent 
ha.sed  on  the  destination.  If  the  June  21 
(transition)  rule’s  projKisal  to  amend 

I'”  ''  "I  ll-o  EAR  is  a<l„|,l,„l.  I|„, 
new  EfX.Ns  ()A()04,  013004,  0D004 
0E004.  9A004,  913004.  9D004.  and 
9E004  propo.sed  in  this  rule  would  he 
subject  to  the  da  minimis  provisions  set 
orth  111  the  June  21  (transition)  rule, 
r  nder  the  jiroposed  amendment  to 
Section  7:34.4  of  the  EAR.  there  would 
ho  no  eligibility  for  da  minimis 
treatment  for  a  foreign-made  item  that 
incorporates  IJ.S.-origin  “000  series” 

Items  when  the  foreign-made  item  is 
dostmed  tor  a  countrv  subject  to  a  IJ  S 
anus  embargo  (i.e.,  Afghanistan. 

Belarus.  Burma.  China.  Cote  d’Ivoire. 

Uiba,  Cyprus,  Democratic  Republic  of 
Congo,  Eritrea,  Fiji,  Haiti,  Iraq,  Iran 
Lebanon.  Liberia,  Libya,  North  Korea. 
Somalia.  Sri  Lanka.  Sudan,  Svria, 

\  onezuela.  Vietnam,  and  Zimbabwe). 

I  tns  list  ot  countries  differs  from  the  1 
om;  contained  in  the  June  21  (transition)  ; 
Hile  111  that  Yemen  would  not  be 
included,  consi.stent  with  the  State  I 

Uepartment’s  July  .'3.  2012,  aniendment  ( 
to  Section  1 20.1  of  the  ITAR  (see  77  FR  • 
-39,392).  For  destinations  that  are  not  ‘ 
subject  to  a  IJ.S.  arms  embargo,  a  , 

oniign-made  item  that  incorjiorates  ;i 

I  .S;-()rigin  “000  series”  items  would  be  (; 
oligilile  tor  da  minimis  treatment  at  the  r 
25  percent  level  (i.e.,  when  the  value  of  ,■ 
Its  U.S.-origni  controlled  content  does  o 
not  exceed  2.5  jiercent  of  foreign-made  n 


lisa  of  Licansa  Excaptions 

The  July  15  (framework)  rule  and  the 
June  21  (transition)  ride  would  inipo.se 
certain  restrictions  on  the  use  of  license 
r  exceptions  for  items  that  would  be 

“(300  series” 

ECCNs  on  the  CCL.  For  exainjile 
liropo.sed  §  740.2(a)(12)  would  make 
()00  senes  items  that  are  destined  for 
e  country  subject  to  a  United  States 
J  ariiis  emhargo  ineligible  for  shipment 
.  under  a  licimse  excejition,  excejit  where 
‘>.  authoi  ized  by  License  Excejition  TMP 

under  §740.9(a)(12)  or  License 

Excejition  BAC  under  §  740.14(h)(2),  for 
exjiorts  to  Afghanistan  and  Iraq,  and  bv 
License  Excejition  COV  under 
§  740.li(b)(2)(ii).  In  addition,  the  n.se  of 
License  Excejition  CUV  for  “OOO  .series” 

I  commodities  would  be  limited  to 
situations  in  which  the  United  States 
(government  is  the  consignee  and  end- 
user  or  to  situations  in  which  the 
consignee  or  end-nser  is  the  government 
of  a  country  h.sted  in  (j  740.20(c)(1) 

J  his  rule  jirojiosiis  limited  Licen.se 
Excejition  STA  availability  for  the 
projiosed  new  0x004  and  9x004  ECCNs 
None  of  these  new  ECCNs  would  he 
oligilile  tor  the  STA  “controls  of  le.sser 
scmsitivity”  described  in  (j  740.20((')(2) 
ol  the  EAR.  Instead.  STA  eligihilitv  for 

EC(,N  0A004,  013004,  0D004,  0E004, 
9A004.  9B004,  9D004,  or  9E004  wonld 
limited  to  the  destinations  listed  in 
§  740.20(c)(1)  of  the  EAR.  In  addition 
Licen.se  Exception  STA  wonld  not  be 
available  for  items  controlled  for  MT 
masons  under  jirojiosed  new  ECCN 
9A(304  .  9B(i04.  9D004.  or  9li004 
Con.sistent  with  the  July  15 
(framework)  rule:  (i)  The  use  of  License 
Excejition  SI  A  tor  “end  items”  in  “000 
serie.s”  ECCNs  wonld  be  limited  to  those 
und  Items”  for  which  a  .sjiecific  reijnest 
or  l  icense  Excejition  STA  eligihilitv 
(filod  in  conjunction  with  a  licen.se  ' 
ajijilication)  ha.s  been  ajijiroved;  and  (ii) 
011(1  Items”  must  be  for  ultimate  end 
u.se  by  a  foreign  government  agency  of 
a  tyjie  sjiecified  in  the  July  1 5 
(framework)  rule.  Under  this  projiosed 
rule,  otherwi.se  eligible  commodities 
controlled  under  jirojiosed  ECCN 
0A004,  0B004,  9A004,  or  913004  would 
uot  be  subject  to  the  STA  eligibility 
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rcuiuost  and  determination  reciuirements 
described  in  §  74().2()(g)  oi  the  FAR  that 
ai)j)ly  to  “end  items”  controlled  under 
“(j()()  series”  FCX'Ns. 

Furthermore,  tlie  July  If)  (iramework) 
rule  would  limit  exports  ol  “(it)l)  seri(!s” 
“parts,”  “components.”  “accessories, 
and  “attachments”  under  License 
li:xcei)tion  STA  for  ultimate  end  use  hy 
the  same  set  ol  end  users. 

Items  controlled  under  propo.sed 
IXX'.N  013804  or  0B004  (except  for 
013004 .a.  .1).  or  .d  items,  controlled  for 
MT  reasons)  also  woidd  he  eligible  lor 
License  ExcejOion  LYS  (limitetl  value 
shipments)  uj)  to  a  value  of  Si  .000.  1  MF 
(temporarv  exjjorts).  and  RFL  (servicing 
and  rej)lacement  parts).  License 
Exceptions  TMF  and  RFL  also  would  he 
available  for  items  controlled  under  new 
E(X:N  0A004  or  0A004  (excej)!  for 
0A004.a.  .c.  or  .d  items,  which  are 
controlled  for  MT  niasons  and  excluded 
from  license  exception  eligibility). 

131S  believes  that,  even  with  the 
re.strictions  proposed  by  the  )uly  10 
(framework)  rid(;.  the  Novemh(;r  7 
(aircraft)  ride,  and  the  )une  21 
(transition)  rule  on  the  u.se  ol  licen.se 
excejitions  for  “000  series”  items,  the 
restrictions  on  those  items  currently  on 
the  IISML  would  he  reduced, 
particularly  with  respect  to  exports  to 
NATO  members  and  multii)le-regime 
member  countries,  il  those  items  are 
moved  from  the  USML  to  propo.sed 
IXX'N  0A()04,  013004.  0D004.  0E004, 
0A004.  013004,  01)004.  or  0E004. 


Oategory  21  for  related  software;  and 
propo.sed  ECX'Ns  0E004  and  0E004 
would  imjilement,  to  the  extent 
])o.ssihle.  the  controls  in  VVAML 
Category  22  for  related  technology. 


Ali<’nnwnt  With  tlw  Wassiwaar 
Arro/ige/nen/  Munitions  List 

Since  the  beginning  of  the  Export 
Control  Reform  Initiative,  the 
Administration  has  stated  that  the 
reforms  will  he  consistent  with  the 
United  States’  obligations  to  the 
multilateral  exjmrt  control  regimes. 
Accordingly,  the  Administration  will,  in 
this  and  sidiseiiuent  projiosed  ruliis. 
exercise  its  national  discretion  to 
imj)lement,  clarifv,  and,  to  the  extent 
feasible,  align  its  controls  with  those  ol 
the  regimes.  In  this  rule,  jirojiosed 
ECC.Ns  ()A0()4  and  9A004  would 
imiilement.  to  the  extent  possible,  the 
controls  in  WAML  Category  4  lor 
commodities  related  to  launch  vehicles, 
missiles,  rockets,  torpedoes,  bombs, 
mines,  and  other  military  explosive 
devices  and  charges,  and  related 
(Hjuipment  and  accessories,  and 
sjjeciallv  designed  components  therefor; 
proposed  EfX'-Ns  013004  and  913004 
would  implement,  to  the  extent 
possible,  the  controls  in  WAML 
Category  18  for  related  production 
eijuijiment;  jiroposed  E(X"Ns  01)004  and 
91)004  would  implement,  to  the  extent 
possible,  the  controls  in  VVAML 


Other  Effects  . 

Fursuant  to  the  framework  identilied  , 

in  the  )ulv  15  (framework)  rule.  ; 

commodities  in  ECCN  0A(>04  or  9A004  | 

related  to  launch  vehicles,  mi.ssiles. 
rockets,  torpedoes,  bombs,  mines,  and 
other  military  explosive  devices  and 
charges;  relaied  test,  insjiection  and 
production  equipment  classilied  under 
ECCN  013004  or  5)13004;  related 
“software”  classified  under  ECX’N 
01)004  or  9D004;  and  related 
“technology”  classified  under  ECCN 
0E004  or  9E004  would  he  subject  to  the 
licensing  iiolicies  that  aj)])!)'  to  items 
controlleil  for  NS  reasons,  as  described 
in  §  742.4(h)(1)— .specifically,  NS 
Coiumn  1  controls.  In  addition,  these 
same  items  would  he  subject  to  tin; 
regional  stahilitv  licensing  jiolicies  set 
forth  in  §  742.0(a)(1)— specifically.  RS 
Column  1.  Furthermore,  items  described 
in  ECCN  9A004.a,  .c,  or  .d;  related  test, 
inspection  and  jiroduction  eciuiimient 
de.scrihed  in  ECCN  9l3004.a;  “software” 
described  in  ECiCN  5)1)004. a,  lor 
commodities  controlled  lor  MT  niasons 
in  1XX:N  5)A004  or  5)13004;  and 
“technology  ”  de.scrihed  in  ECX.N 
5)E004.a.  for  commodities  and 
“software”  controlled  lor  M'f  reasons  in 
E(X:Ns  5)A004. 5)13004.  or  5)1)004.  would 
he  subject  to  the  missile  technology 
licensing  jiolicies  set  forth  in 
742.5(a)(1) — sjjecifically,  MT  Column 
1  controls. 

The  Inly  15  (framework)  rule  would 
amend  §  742.4  to  apjily  a  general  iiolicy 
of  denial  to  “000  series”  items  for 
de.stinations  that  are  subject  to  a  Uniteil 
States  arms  embargo.  That  jjolicy  would 
^  apjdy  to  all  items  controlled  for  NS 
reasons  under  this  ])roposed  rule.  The 
November  7  (aircralt)  rule  woidd 
expand  that  general  policy  of  denial  to 
include  “000  series”  items  subject  to  thr 
licensing  jjolicies  that  apply  to  items 
controlled  for  regional  stability  reasons, 
as  described  in  §  742.0(h)(1)— 
specifically,  RS  C.olumn  1.  While  this 
’  change  might  seem  redundant  for  the 
items  affected  hy  this  proposed  rule,  it 
ensures  that  a  general  denial  policy 
would  ajiply  to  any  “000  .series”  items 
that  are  controlled  for  Ml’  and  RS 
reasons,  hut  not  for  NS  reasons  (as 
would  he  the  case  lor  certain  items 
affected  hy  the  November  7  (aircraft) 
rule). 


received  on  or  helore  March  18.  201.3. 

All  comments  (including  any  jiersonally 
identifying  information  or  information 
for  which  a  claim  of  confidentially  is 
asserted  either  in  those  comments  or 
their  transmittal  emails)  will  he  made 
available  for  public  inspection  and 
copying.  Farties  who  wish  to  comment 
anonymously  may  do  so  hy  suhinilting 
their  comments  via  Regulations.gov. 
leaving  the  fields  that  would  identify 
the  commenter  blank  and  including  no 
identifying  information  in  the  comment 
it, self. 

Although  the  Export  Administration 
Act  expired  on  August  20,  2001,  the 
Fresident.  through  Executive  Order 
1 53222  of  August  17,  2001 . 53  CFR,  2001 
Comp.,  p.  7853  (2002).  as  extended  hy  the 
Notice  of  August  15,  2012.  77  FR  45)05)5) 
(August  10,  2012),  has  continued  the 
Exiiort  Admini.stration  Regulations  in 
effect  under  the  International 
Emergencv  Economic  Fowers  Act.  I31S 
continues  to  carry  out  the  jirovisions  of 
the  Export  Admini.stration  Act,  as 
appropriate  and  to  the  extent  jKirmitted 
hy  law.  pursuant  to  Executive  Order 
l':3222. 


Request  for  Comments 

BLS  seeks  comments  on  this  proiiosed 
rule.  BIS  will  consider  all  comments 


Rulemaking  Requirements 

1.  Executive  Orders  i;350;3  and  12800 
direct  agencies  to  assess  all  costs  and 
henefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  henefits 
(iiu:luding  i)oten1ial  economic, 
environmental,  jnihlic  health  and  salety 
effects,  distribute  impacts,  and  eipiity). 
Executive  Order  1:3503  emphasizes  the 
imijortance  of  (luantifying  both  costs 
and  henefits,  of  reducing  costs,  of 
harmonizing  rules,  and  ol  ])romoting 
flexibility.  This  rule  has  been 
designated  a  “significant  regulatory 
action,”  although  not  economically 
significant,  under  section  3(f)  of 
Executive  Order  12800.  Accordingly, 
the  rule  has  been  reviewed  hy  the  Oflice 
of  Management  and  Budget  (OMB). 

2.  Notwithstanding  any  other 
])rovision  of  law,  no  jierson  is  required 
to  resjKind  to.  nor  is  subject  to  a  jienalty 
for  failure  to  comjily  with,  a  collection 
of  information,  subject  to  the 
requirements  ol  the  Faperwork 
Reduction  Act  of  15)5)5  (44  U.S.C.  3501 
et  seq.)  (FRA),  unless  that  collection  (if 
information  displays  a  currently  valid 
OMB  control  number.  This  propo.sed 
rule  would  affect  two  apjiroved 
collections;  Simjjlified  Network 
Ap])lication  Froc.essing  System  (control 
number  ()094-0()88),  which  includes, 
among  other  things,  license 
apiilications.  and  License  Exceptions 
and  Exclusions  (005)4-0137). 
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As  stated  in  the  July  15  (iraiuework) 
rule  (7()  FR  41958),  BIS  believes  that  the 
combined  effect  of  all  rules  to  be 
publisbed  adding  items  to  the  FAR  that 
would  b(!  removed  from  the  ITAR,  as 
|)art  of  the  Admini.stration's  Rxport 
r.ontrol  Reform  Initiative,  would 
increase  the  number  of  licinise 
applications  to  he  submitted  by 
approximately  1 8. ()()()  annually, 
nxsulting  in  an  increa.se  in  burden  hours 
of  5,087  (18.000  transactions  at  17 
minutes  each)  under  control  number 
0894-0088. 

Some  items  formerly  on  the  IISML 
would  become  eligible  for  License 
Exception  STA  under  this  rule.  Items 
controlled  under  proposed  ECCN 
0A804,  0B804,  0D804.  or  0E804,  and 
items  controlled  under  proposed  ECCN 
{)A804.  9B804,  t)D804.  or  9E804  that  are 
not  controlled  for  MT  reasons,  would  be 
eligible  for  certain  parts  of  STA.  In 
addition,  eligible  commodities 
controlled  under  ])roposed  EC^CN 
()A8()4,  013804,  9A804,  or  913804  woidd 
not  be  snbj(!ct  to  the  STA  eligibilitv 
nuiuest  recjiurements  described  in 
^  740.20(g)  of  the  EAR.  As  stated  in  the 
July  15  (framework)  rule,  BIS  believes 
that  the  increased  use  of  License 
Exception  STA,  resulting  from  the 
combined  effect  of  all  rules  to  be 
|)ublished  adding  items  to  the  EAR  that 
would  be  removed  from  the  ITAR  as 
part  of  the  administration’s  Export 
Control  Reform  Initiative,  would 
increase  the  burden  associated  with 
control  nnmb(!r  0894-0137  bv  about 
23,858  hours  (20.450  transactions  at  1 
hour  and  10  minutes  each).  Use  of 
License  Exc:eption  STA  imposes  a 
paperwork  and  comijliance  burden 
because,  for  examjjle,  exi)orters  must 
furnish  information  about  the  item 
being  exported  to  the  consignee  and 
obtain  from  the  consignee  an 
acknowledgement  and  c;ommitment  to 
comply  with  the  EAR.  It  is,  howev(!r,  the 
Admini.stration's  understanding  that 
complying  with  the  reejuirements  of 
,STA  is  likely  to  be  less  burdensome 
than  applying  for  licenses.  For  example, 
under  Licen.se  Excejjtion  STA,  a  single 
consignee  statement  can  ajijily  to  an 
unlimited  number  of  products,  need  not 
have  an  exjiiration  date  and  need  not  be 
submitted  to  the  government  in  advance 
for  a])])roval.  Sujjpliers  with  regular 
customers  can  tailor  a  single  statement 
and  assurance  to  match  their  business 
relationshi])  rather  than  a])])lying 
njpeatedly  for  licenses  with  ev(;ry 
])nrchase  order  to  supply  allied  and,  in 
.some  c;a.se.s,  U.S.  forces  with  routine 
replacement  parts  and  components. 

BIS  expects  that  this  increase  in 
burdcm  would  be  more  than  offs(!t  by  a 
reduction  in  burden  hours  as.sociated 


with  approved  collections  related  to  the 
ITAR.  This  ])ro])osed  rule  addresses 
controls  on  items  related  to  launch 
vehicles,  missiles,  rockets,  torpedoes, 
bombs,  mines,  and  other  militarv 
explosive;  devic:e.s,  including  related 
parts,  components,  production 
e(iui])ment,  software,  and  tecbnologv. 
The  reduction  in  burden  hours  would 
])articularly  imj)act  exporters  of  j)arts 
and  components  that  would  no  longer 
bc!  subject  to  the  ITAR.  By  contrast,  most 
U.S.  and  foreign  end  items  that  are 
related  to  launch  vehicles,  missiles, 
rockets.  torj)edoe.s,  bombs,  mines,  and 
other  militarv  explosive  devices  would 
continue  to  be  subject  to  the  ITAR.  With 
few  exceptions,  the  ITAR  currently 
extan ]jts  from  license  retiiurements  onlv 
exports  to  (kmada,  and,  as  a  result,  most 
exj)orts  to  integrators  of  U.S. 

Government  equijjment  and  most 
exports  of  routine  maintenance  parts 
and  comjtonents  for  NATO  and  other 
close  allies  re(|uire  State  D(;partment 
authorization.  In  addition,  the  exports 
neces.sary  to  produce  j)arts  and 
components  for  defense  articles  in  the 
inventories  of  the  United  States  and  its 
NATO  and  otherclo.se  allies  require 
State  Dejjartment  authorizations.  Umha' 
the  EAR,  as  proposcul,  a  small  number 
of  low-level  parts  would  not  recpnre  a 
license  to  mo.st  destinations.  Most  other 
parts,  com))onent.s,  acces.sories,  and 
attachments  would  become  eligibh;  for 
export  to  NATO  and  other  clo.se  allies 
under  Lic.ense  Excej)tion  STA. 

Even  in  situations  in  which  a  lic:ense 
vvonhl  be  retpnred  under  the  EAR,  the 
burden  likely  will  be  reduced  compared 
to  the  license  recjuirement  of  the  ITAR. 
In  ])articnlar,  license  applications  for 
exports  of  technology  controlled  by 
ECCN  ()E8()4  or  9E8()4  are  likely  to  be 
less  complex  and  burdensome  than  the 
authorizations  recpiired  to  export  ITAR- 
controlled  technology,  i.e.. 
Manufacturing  Licen.se  Agreements  and 
Technical  Assistance  Agreements. 

3.  This  rule  does  not  contain  policies 
with  Federalism  im])lication.s  as  that 
term  is  defined  under  E.O.  13132. 

4.  The  Regulatory  Flexibility  Act 
(RFA),  as  amended  by  the  Small 
Business  Regidatorv  Enforcement 
Fairness  Act  of  1998  (SBREFA),  5  U.S.C. 
801  e/  scq.,  gemirally  ixujuires  an  agency 
to  prepan!  an  initial  regnlatory 
flexibility  analysis  (IRFA)  for  any  rule 
subject  to  the  notice  and  c:omment 
rnlemaking  reciiurements  under  the 
Administrative  Procedure  Act  (5  U.S.C]. 
553)  or  any  other  statute,  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  .significant  economic  impact  on 

a  substantial  number  of  .'-inall  entities. 
Under  section  8()5(b)  of  the  RFA, 
however,  if  the  head  of  an  agency 


certifies  that  a  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  RFA  does 
not  recjidre  the  agency  to  j)rej)are  a 
regulatory  flexibility  analysis.  Pursuant 
to  section  8()5(b),  the  (]hief  Ciounsel  for 
Regulation.  Department  of  Commerce, 
certified  to  the  Cihief  C'.oun.sel  for 
Advocacy.  Small  Business 
Admini.stration  that  this  projiosed  rule, 
if  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  .small  entiticxs. 

Nuinher  of  Small  Entities 

BIS  does  not  collect  data  on  the  size 
of  entities  that  apply  for  and  are  issued 
exijort  licenses.  Although  BIS  is  unable 
to  estimate  the  exact  number  of  small 
entities  that  would  be  affected  by  this 
rule,  it  acknowledges  that  this  rule 
would  affect  some  unknown  number. 

Economic  Impact 

This  projjo.sed  rule  is  jiart  of  the 
Admini.stration’s  Export  Control  Reform 
Initiative.  Under  that  initiative,  the 
United  .States  Munitions  List  (22  CFR 
part  121)  (USML)  will  be  revised  to  be 
a  “positive”  list,  i.e.,  a  li.st  that  does  not 
use  generic,  catch-all  controls  on  any 
part,  component,  accessory,  attachment, 
or  end  item  that  was  in  any  way 
specifically  modified  for  a  defense 
article,  regardless  of  the  article’s 
militarv  or  intelligence  significance  or 
non-military  applications.  At  the  .same 
time,  articles  that  are  determined  to  no 
longer  warrant  control  on  the  USML 
will  become  controlled  on  the 
Commerce  (iontrol  Li.st  ((]CL).  Such 
items,  along  with  c(!rtain  military  items 
that  currently  are  on  the  CCL,  will  be 
identified  in  specific  Export  Control 
Cla.ssification  Numbers  (ECCNs)  known 
as  the  “8{)()  series”  ECCNs.  In  addition, 
.some  items  currentlv  on  the  CCL  will 
move  from  existing  ECCNs  to  the  new 
“800  series”  ECCNs. 

This  rule  addresses  certain 
equijnnent.  and  “software”  and 
“technology”  thenifor,  that  are  related  to 
launch  vehicles,  mi.ssiles,  rockets, 
torjjedoes,  bombs,  mines,  and  other 
militarv  ex})lo.sive  devices  currently 
enumerated  in  USML  Category  IV 
(Launch  Vehicles,  Guided  Mi.ssiles, 
Ballistic  Mi.ssiles,  Rockets.  Tor|)edoe.s, 
Bombs,  and  Mines).  Mo.st  of  this 
ecpiipment  would  remain  on  the  USML. 
How(!ver,  parts  and  com])onent.s  for 
such  ecpiipment,  which  are  more  likely 
to  be  ])roduced  by  small  businesses  than 
are  complete  systems,  would  in  many 
cases  become  subject  to  the  EAR.  unle.ss 
expressly  controlled  on  the  USML  (e.g.. 
items  enumerated  in  EC(]N  0A804.X  or 
9A804.X).  In  addition,  officials  of  the 
Department  of  State  have  informed  BIS 
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that  license  applications  for  such  parts 
and  coin|)onents  are  a  high  percentage 
of  the  license  applications  for  lISMh 
articles  rcjviewed  hv  that  department, 
(dianging  the  jurisdictional  status  of 
certain  (Category  IV  items  would  reduce 
the  burden  on  small  entities  (and  other 
entities  as  well)  through;  (i)  Elimination 
of  some  licen.se  recpurements;  (ii)  greater 
availability  of  license  exce])tions:  (iii) 
simpler  license  application  proccMlures; 
and  (iv)  reduced  (or  eliminated) 
riigistration  fees. 

Moreov(*r,  jiarts  and  comi)onents  that 
are  controlled  under  the  ITAR  remain 
under  ITAR  control  when  incor|)orat»;(l 
into  foreign-made  items,  njgardle.ss  of 
the  significanc(i  or  insignificance  of  the 
item.  This  discourages  foreign  buyers 
from  incorporating  such  IJ.S.  content. 
The  availability  of  de  miniinis  treatment 
under  the  EAR.  for  those  items  that 
would  no  longer  be  controlled  under  the 
ITAR.  may  nuluce  the  disincentive  for 
foreign  manufacturers  to  purchase  IJ.S.- 
origin  parts  and  com])onents. 

Many  exj)orts  and  reexports  of  the 
Category  IV  articles  that  would  lx; 
placed  on  the  CXT  by  this  rule. 
j)articularly  parts  and  comjjonents, 
would  become  eligible  for  liciinse 
exceptions  that  apply  to  .shii)ments  to 
II.S.  (Government  agencies,  parts  and 
components  being  ex])orted  for  use  as 
niplacement  parts,  temporarv  exports, 
limited  value  (ixports.  and  License 
Exception  Strategic  Trade  Authorization 
(STA),  reducing  the  number  of  licenses 
that  exj)orters  of  these  itcnns  would 
need.  License  exceptions  under  the  EAR 
would  allow  suppliers  to  send  routine 
r(!j)lacement  parts  and  low-  level  parts 
to  NA'l’O  and  other  close  allies  and 
(>xj)ort  control  regime  partners  for  use 
by  those  governments  and  for  use  by 
contractors  building  ecjuipment  for 
tho.se  governments  or  for  the  U.S. 
(Government  without  having  to  obtain 
export  licenses.  Under  Licen.se 
Exception  STA.  the  exporter  would 
n(!ed  to  furnish  information  about  the 
item  being  exported  to  the  consignee 
and  obtain  a  statement  from  the 
consignee  that,  among  other  things, 
would  commit  the  consignee  to  comply 
with  the  EAR  and  other  a])j)licable  U.S. 
laws.  Because  such  statements  and 
obligations  can  apply  to  an  unlimited 
number  of  transactions  and  have  no 
expiration  date,  they  would  create  a  net 
reduction  in  burden  on  transactions  that 
the  government  rontinelv  ap))roves 
through  the  license  apjilication  jjrocess 
that  the  License  Exception  STA 
statements  would  replace. 

Even  for  exports  and  reexjjorts  for 
which  a  license  would  be  recjinred.  the 
process  would  be  simpler  and  less 
costly  under  the  EAR.  When  a  USML 


Category  IV  article  is  moved  to  the  (G(GL, 
the  number  of  destinations  for  winch  a 
license  is  rerjuiriul  would  remain 
unchang(!d.  However,  the  burden  on  the 
license  applicant  would  decrease; 
because  tbe  licensing  proci;dur(;  for  (G(GL 
items  is  simpler  and  more  flexible;  that 
the;  lie:e;nse;  pre)e;e;elure;  fe)r  USML  artie:le;s. 

Unele;r  the;  USML  lie:e;nsing  pre)e:e;elure;, 
an  applie;ant  must  ine;luele;  a  ])ure;hase; 
e)rele;r  eer  e:e)ntrae;t  with  its  a|)plie;atie)n. 
The;re;  is  ne;  sue;h  re;e]uire;me;nt  unele;r  the; 
(GCL  lie;e;nsing  ])re)e;e;elure;.  This 
eliffe;re;ne:e;  give;s  the;  (G(GL  applie:ant  at 
le;ast  two  aelvantage;s.  First,  the 
applie;ant  has  a  way  te)  eletermine; 
whe;the;r  the;  U.S.  ge)vernme;nt  will 
authorize;  the;  transact ie)n  before;  it  enters 
inte)  potentially  le;ngthy,  e:e)mple;x  anel 
e;xpe;nsive  sale;s  pre;.se;ntatie)ns  e)r 
e:e)ntrae:t  ne;gotiations.  Uneler  the;  USML 
j)re)e:e;elure;,  the;  applie:ant  must  e:ave;at  all 
sales  pre.sentations  with  a  re;fer(;ne;e  to 
the;  ne;e;el  for  ge)ve;rnment  api)rovaL  anel 
is  mem;  likely  to  engage;  in  sid)stantial 
effort  anel  e;x])e;nse;  only  te)  finel  that  the; 
geevernment  will  re;je;e:t  the;  applie:iitie)n. 
S(;e:e)nel,  a  (GCGL  lie;e;nse;  €ip])lie;ant  ne;e;el 
ne)t  limit  its  aj)])lie;atie)n  to  the  eiuantity 
or  value;  e)f  enie  i)ure:h:ise;  eereler  e)r 
e:e)ntr;ie:t.  It  may  apj)ly  Ibr  a  lie;e;nse;  te) 
e:e)ve;r  :ill  of  its  e;xpe;e:te;el  e;x])e)rts  e)r 
re;e;xpe)rts  te)  a  spe;e:ifie;el  e:e)nsigne;e;  e)ve;r 
the;  life;  e)f  a  lie:e;n.se  (ne)rmally  twe)  years, 
but  may  be;  le)nge;r  if  e:ire:umstane;e;s 
warrant  a  le)nge;r  pe;rie)el).  thus  re;elue;ing 
the;  te)tal  numbe;r  of  lie:e;nse;s  feer  whiedi 
the  a|)plie:ant  must  apply. 

in  aeielitie)]).  manv  a])|)lie:imts 
e;xpe)rting  e)r  re;expe)rting  items  thiit  this 
rule  pre)pe)se;s  te)  transfer  fre)m  the;  USML 
te)  the;  (G(GL  we)ulel  re;alize;  e;e)st  .savings 
through  the;  eliminatieen  e)f  .se)me;  e)r  all 
re;gistratie)n  fe;e;s  e;urre;ntly  assesse;el 
unele;r  the;  USML’s  lie;e;nsing  ])re)e;e;elure;. 
(Gurrently,  USML  a])plicants  must  pay  to 
u.se  the  USML  lie;ensing  pre)e:e;elure;  even 
if  the;y  never  actually  are;  authorizeel  to 
exj)e)rt.  Re;gistratie)n  fe;e;s  for 
mamdae:ture;rs  anel  e;x|)orte;rs  e)f  artie;le;s 
on  the;  USML  start  at  $2,2.‘)()  pe;r  year, 
ine;re;ase  te)  $2,750  fe)r  e)rganizatie)ns 
a])plying  for  e)ne;  te)  ten  lie;e;nse;s  |)e;r  ye;i)r 
anel  further  ine;re;ase;  te)  $2,750  ])lus  $250 
j;e;r  lie:ense;  iij)plie:atie)n  (sid)je;e:t  te)  a 
maximum  of  thre;e;  j)e;re:e;nt  e)f  total 
a|)plie:atie)n  value)  fe)r  the).se;  whe)  ne;e;el  te) 
apply  fe)r  me)re;  than  ten  lie;e;nse;s  per 
ye;:)r.  (Ge)nve;r.se;ly,  there;  are;  ne) 
re;gistratie)n  e)r  aj)plie:atie)n  ])re)e;e;.ssing 
fe;e;s  fe)r  applie:atie)ns  te)  e;xpe)rt  items 
listeel  e)n  the;  C(GL.  Onex;  the;  (Gate;ge)ry  IV 
items  that  are;  the;  sid)je;e:t  te)  this 
ridemaking  are;  re;me)ve;el  freein  the;  USML 
anel  aeleleel  te)  the;  (G(GL,  e;ntitie;s  eairrently 
ai)j)lying  fe)r  lie:e;nse;s  from  the; 
De;partment  of  State;  woidel  finel  the;ir 
re;gi.stratie)n  fee;s  re;elue:e;el  if  the  number 
of  USML  lie;e;n.ses  the)se;  entitie;s  ne;i;el 


ele;e:line;s.  If  an  entity’s  entire;  pre)elue:t 
line;  is  moveel  to  the;  (G(GL,  its  ITAR 
re;gistriitie)n  anel  re;gistratie)n  fee; 
re;eiuire;me;nt  woulel  he;  eliminateel. 

/G)e  miniinis  tre;atme;nt  unele;r  the;  EAR 
we)ulel  be;e:e)me;  available;  fe)r  all  items 
that  this  rule;  pre)pe)se;s  te)  transfer  from 
the;  USML  te)  the;  (GCL.  Items  subje;e:t  te) 
the;  ri’AR  will  remain  subje;e;t  to  the; 

ITAR  whe;n  the;y  are;  ine:e)rpe)rate;el 
al)re)ael  inte)  a  fe)i'e;ign-maele;  pre)elue:t 
re;garelle;ss  e)f  the;  pe;re;e;ntage;  e)f  U.S 
e:e)nte;nt  in  that  fe)re;ign-maele;  pre)elue;t. 

1  Ie)we;ve;r,  foreign-maele;  ])re)elue:ts 
ine;e)rpe)rating  items  that  this  rule;  weeulel 
me)ve;  te)  the;  (GC.L  weeulel  be;  subje;e;t  te)  the; 
EAR  e)nly  if  their  te)tal  e;e)ntre)lle;el  U.S.- 
eirigin  e;e)ntent  exe;e;eels  25  j)e;re:ent, 
uide;.ss  the;  feereign-maele;  item  is  ele;stine;d 
fe)r  a  e;e)untrv  subje;e;t  te)  a  U.S.  arms 
embargo  in  whiedi  e:ase  there  woulel  be; 
no  t;ligibility  for  e/e  minimis  treatment. 
Be;e;au.se;  inedueling  small  amounts  of 
U.S. -origin  e:e)ntent  woulel  not  subje;e;t 
tbreign-maele;  pre)elucts  to  the;  EAR, 
ibreign  manufae;ture;rs  weeulel  have;  less 
ine;e;ntive;  to  refrain  freem  puredi.ising 
sued)  U.S.-e)rigin  parts  anel  e;e)mi)e)nents, 

<1  ele;ve;le)])me;nt  that  pe)te;ntiallv  wemlel 
mean  gre;at or  sales  Ibr  U.S.  su])|)lie;rs. 
inedueling  small  entities. 

(Conclusion 

BIS  is  unable;  te)  ele;te;rmine;  the;  pre;edse; 
number  e)f  small  e;ntitie;s  that  weeulel  be; 
affe;e:te;el  by  this  rule.  Base;el  e)n  the;  fae:ts 
anel  e;e)nedusie)ns  set  feerth  abeeve.  BIS 
be;lie;ve;s  that  any  burelens  im])e)se;el  by 
this  rule;  weeulel  be;  eeffset  by  a  re;elue;tie)n 
in  the;  numbe;r  of  items  that  woulel 
re;e]uire;  a  lie:e;n.se.  ine;re;a.seel 
e)pj)e)rtunitie;s  fbr  use;  e)f  lie;e;nse; 
e;xe:eptie)ns  Ibr  e;x])e)rts  to  certain 
e:ountrie;s,  sim])le;r  e;xj)e)rt  lie:ense 
aj)j)lie:atie)ns,  re;eluce;el  or  eliminateel 
re;gistratie)n  fe;e;s  anel  aj)j)lie:atie)n  e)f  a  do 
minimis  thresheelel  for  feereign-maele 
items  inceirporating  U.S.-eerigin  parts 
anel  e:e)m|)e)ne;iits,  which  woulel  reeluce 
the;  ine;e;ntive;  fe)r  feereign  buyers  to 
ele;sign  out  or  avoiel  U.S.-e)rigin  e;e)nte;nt. 
Fe)r  the;se  re;ase)ns.  the;  Chie;f  Coun.sel  for 
Re;gulatie)n  e)f  the;  Department  of 
Ceanmerex;  ex;rtifieel  to  the;  Chief  Coun.sel 
fbr  Aelve)e:acy  of  the;  Small  Business 
Aelministration  that  this  rule,  if  aele)])te;el 
in  final  fbrm,  woulel  ne)t  have;  a 
signifiexint  e;ex)ne)mie:  imj)ae:t  e)n  a 
substantial  number  e)f  small  e;ntitie;s. 
Aex;e)relingly,  no  IRFA  is  re;e]uireel,  anel 
none;  has  be;e;n  ])re;pare;el. 

List  of  Subjects  in  15  (GFR  Part  774 

Ex])e)rts,  Re;])e)rting  anel  re;ex)relke;e;j)ing 
reejuireanents. 

For  the  re;asons  stateel  in  the; 
preamble,  j)art  774  of  the;  Export 
Aelministration  Reigulations  (15  (GFR 
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parts  730—774)  are  proposed  to  ho 
amended  as  ibllows; 

15  CFR  PART  774— [AMENDED] 

■  1 .  The  authority  eitation  for  15  (iFR 
])art  774  continues  to  nuid  as  follows: 

Authority:  50  app.  2401  cl  scq.:  50 

ll.S.C',.  1701  cl  scq.:  10  7420:  10  D.S.C. 

74:5O((0:  22  U.S.C.  287{:.  22  ll.S.C.  :t201  cl 
scq.,  22  ll.S.C.  0004;  :«)  U.S.C.  lH5(s),  ia5(ii): 
42  U.S.C.  2i:i9a;42  U.S.C.  0212:  411  U.S.t:. 
1.354;  15  U.S.C.  1824a;  50  U.S.C.  app.  5;  22 
U.S.C.  7201  cl  scq.:  22  U.S.C.  7210:  E.O. 
13020,  01  I'R  58707.  3  Cl-'U.  1990  Comp..  )). 
228;  E.O.  13222.  00  I'R  44025.  3  Cl'R.  2001 
Comp.,  p.  783;  Notice  of  August  15.  2012,  77 
I'K  49099  (August  10.  2012). 

■  2.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
0 — Nuclear  Materials,  Facilities,  and 
Ftluipment  [and  Miscellaneous  Itemsl, 
cidd  cl  new  ECCN  ()A6()4  between  ECCNs 
()A018  and  0A918  to  read  as  follows: 

Supplement  No.  1  to  Part  774 — the 
Commerce  Control  List 

*  ★  *  *  * 

OA004  Coinmodilies  related  to  military 
explosive  devices  and  charges. 

License  Re(|uirement.s 
licdson  for  (A)nlrol:  N.S,  R.S.  AT 


Control(s) 

NS  applies  to  entire 
entry. 

RS  applies  to  entire 
entry. 

AT  applies  to  entire 
entry. 

License  Exceptions 

LVS:  N/A 

(WS:  N/A 

CIV:  N/A 

S'l'A:  Paragraph  (c;)(2)  of  Lic:ense  Exception 
.STA  (§  740.20(c)(2)  of  llie  EAR)  may  not  bo 
used  for  any  item  in  this  EtX^N  0Al)04. 

List  of  Items  (Xmtrolled 

Ihiil:  End  itiiins  in  number:  jiarts, 
com])onents,  accessories  and  aitacbments 
in  .$  value. 

ndolccl  (Controls:  (1)  .Smoke  bomlis.  non¬ 
irritant  smoke  flares,  canisters,  grimades 
and  cbarges.  and  otlier  jiyroteclmical 
articles  having  both  military  and 
commiircial  ap])lications  are  controlled  by 
ECCN  1A984.  (2)  Cmtain  explosive; 
detonator  firing  sets,  electrically  driv(;n 
ex])losive  di;tonators,  and  detonators  and 
nuilti|)oint  initiation  svst(;ms  arc; 
controllcid  by  ECCN  lA007  or  ECCN 
3A232.  (3)  .S(;(;  ECC.N  0A919  for  for(;ign- 
made  “military  commodities”  that  that 
incorporate  more;  than  a  dc  minimis 
amount  of  U.S. -origin  "bOO  series" 
controlled  c:ontent. 

Hclotcci  Dcfinilicms:  N/A 

Hems: 

a.  l)(;molition  blocks  and  detonators 

d(;signi;d,  modifi(;d,  or  adapt(;d  therefor. 


Country  chart 
NS  Column  1 
RS  Column  1 
AT  Column  1 


1).  Military  c;x])losive  excavating  devices. 
Note  to  0Ar>U4.a  and  .h:  This  entry  do(;s 
not  control  the  d(;tonators  and  otb(;r  itcans 
describ(;d  in  ECliN  1  A()07  or  EC.CN  3A232. 

c.  .Smoke  band  gr(;nad(;s  and  stun  band 
gr(;nades  (e.g.,  "flasbbangs”)  not  controll<;d 
bv  ECCN  1 A984. 

(1.  through  w.  IRESERVEDl 
X.  "Parts."  “compon(;nts,"  “accessori(;s.” 
and  “attacbnu;nt.s"  that  are  "s|)(;ciallv 
d(;sign(;d"  for  a  commodity  subject  to  control 
in  jiaragrapbs  .a  through  .c,  of  this  ElXiN,  or 
a  d(;f(;ns(;  article  controll(;d  under  >ISML 
C;at(;gorv  IV,  and  not  s]}ecifi(;d  (;ls(;\vh(;r(;  on 
tbe  CCL  or  the  USML. 


Note  1  to  OA004.X:  Eorgings.  castings,  and 
otb(;r  unfinisb(;d  ])roduct,s  (such  as 
extrusions  and  macbin(;d  bodies)  that  have 
reached  a  stage  in  manufacturing,  where  tbev 
arc;  c;l(;arly  iclc;ntifiablc;  (by  matc;rial 
c:omposition,  gc;omc;try,  or  func;tion)  as 
ciommodities  c:cmtrc)llc;d  by  ECX)N  ()A()()4.x, 
arc;  c:ontrc)llc;cl  by  EtXiN  ()A(i()4.x. 

Noll!  2  to  0Al»04.x:  “Parts,”  “c;om]rc)nents.” 
“ac:c:i;ssc)ric;s,"  and  “attac:bmc;nts”  s])(!c;ific;d 
in  U.SML  C.ategory  IV(b)  an;  subjec:t  to  tbe 
c;ontrols  of  that  ])aragraj)b. 

■  3.  In  .Supjiloment  No.  1  to  part  774 
(tho  Commorco  Control  List),  Catc!gory 
0 — Nuclcxir  Matcuials,  Facilities,  and 
Ecjuipmcint  [and  MiscollancHius  Itoms], 
add  a  nc!w  ECCN  ()hb()4  hcitwcion  ECCNs 
OHOOt)  and  OlFtHb  to  remd  as  follows: 

011804  Te.sl,  iiispi;clion,  and  production 
“ec|uipmenr’  and  related  commodities 
“specially  designed”  for  the 
“development”  or  “production”  of 
commodities  in  K(XiN  0A804  or  related 
defense  articles  in  USML  (iategory  IV. 

License  Ki!C|iiiremenl.s 

Henson  for  Control:  NS,  R.S,  AT 


Control(s) 

NS  applies  to  entire 
entry. 

RS  applies  to  entire 
entry. 

AT  applies  to  entire 
entry. 

License  Exceptions 

Ll'.S’.  $1500 

CHS:  N/A 

CIV:  N/A 


Country  chart 
NS  Column  1 
RS  Column  1 
AT  Column  1 


.S7'A;  Paragraph  (c:)(2)  of  Lic:c;nsc;  Exc:c;plicm 
.STA  (§  740.20(c:)(2)  of  the;  EAR)  may  not  be; 
usc;cl  for  anv  itc;m  in  this  EC("N  015804. 


List  of  Items  (iontrolled 

Vnil:  $  value; 

Hclatcd  Controls:  .Sc;c;  IXXiN  915804,  wbic:b 
c:ontrols  lc;st.  inspc;c:tion,  and  |)rocluc:tion 
“c;cpnpmc;nl”  and  rc!lalc;cl  c:omnioclilic;s 
“spc;c:ially  dc;.signc;d”  for  the; 
“clc;vc;lo])mc;nt”  or  “])rc)cluc:lion”  of 
c:ommodilic!s  in  EtXiN  9A804  or  rc;lalc;d 
clc;fc;nsc;  artic:lc;s  in  U.SML  Catc;gc)ry  IV. 
Hclatcd  Definitions:  N/A 
Hems: 

a.  Tc;st,  inspc;c:tion,  and  otherr  ])rocluc:lion 
“c!cpn|)mc;nl"  that  arc;  “spc;c:ially  closignc;cl” 


for  the;  “procluc;tic)n”  or  "clc;vc;lopmc!nl”  of 
c:ommodilic!S  c:c)ntrc)llc;d  by  EIX'.N  0A8()4.  or 
rc;latc;cl  dc;fc;nsc;  arliclc;s  c;c)ntrollc;cl  undc;r 
U.SML  Catc;gc)ry  IV.  and  not  s|)c;c;ific;cl 
c;lsc;whc;rc;  in  the;  (XiL  or  the;  U.SML. 

1).  through  w.  IRESERVEDl 
X.  "Parts,”  "c:omponc;nts.”  "ac:c:c;ssori(;,s.” 
and  “attac:bmc;nts"  that  arc;  “spc;c;iallv 
clc!signc;d"  for  a  c'.ommodity  sid)jc;c;t  to  c;ontrol 
in  paragraph  .a  of  this  EtXiN. 

■  4.  In  .Supplement  No.  1  to  part  774 
(the  Commerce  Control  Li.st),  Category 
0 — Nuclcmr  Matcnials,  Facilities,  and 
Eiiuipment  [and  Mi.scellaneous  Items], 
ECCN  ODOOl  is  amended  by  revising  the 
hemding  of  the  ECCN  to  read  as  follows: 

01)001  “Software”  specially  designed  or 
modined  for  the  “development,” 
“production,”  or  “use”  of  items 
descrihed  in  EllCN  OAOOl  or  0A002,  OB 
(except  for  ElXlNs  0B801,  0B802,  0B603, 
0B804,  0B808.  0B814,  0B817,  0B988  and 
OBflOO),  or  OC  (except  for  EfXlN  0C817). 

***** 

■  5.  In  Su])])lement  No.  1  to  part  774 
(the  Commerce  Control  List),  Catcigory 
0 — NncUutr  Materials,  Facilitiexs,  and 
Ecpiipment  land  Mi.scellaneous  Items], 
add  a  new  ECCN  ()D()()4  hc;tween  E(X)N.s 
ODOOl  and  0D099  to  remd  as  follows: 

01)804  “Software”  “spiicially  designed”  for 
the  “development,”  “production,” 
operation  or  mainlenant:e  of 
commodities  controlled  hy  ECCN  0Afi04 
or  0B804. 

Licen.se  Kei|uirements 
Henson  for  Control:  NS.  RS,  AT 


Control(s) 

NS  applies  to  entire 
entry. 

RS  applies  to  entire 
entry. 

AT  applies  to  entire 
entry. 

License  Exceptions 

CIV:  N/A 
TSH:  N/A 

STA:  Paragraph  (c)(2)  of  Lii;(;nso  Exception 
.STA  (§  740. 20(c)(2)  of  tin;  EAR)  may  not  hi; 
us(;(l  for  any  item  in  Ibis  EIXIN  01)804. 

List  of  Items  Controlled 
Vnil:  S  value; 

Hclnlcd  Controls:  (1)  ".Softwari;”  dir(;ctly 
r(;laled  to  articles  (;numeral(;(l  in  U.SML 
Cal(;gory  IV  is  conlroll(;d  und(;r  U.SML 
Cat(;gory  IV(i).  (2)  .Sei;  IXXIN  0A919  for 
foreign-made  “mililarv  commo(lili(;s”  Ibal 
incor])orat(;  inon;  than  a  dc  minimis 
amount  of  U..S. -origin  “800  .s(;ries” 
controll(;(l  content. 

Hclnlcd  Definitions:  N/A 
Hems: 

a.  “Software;"  “spe;e;ially  ele;.signe;el"  leer  tbe 
“ele;ve;le)]nnent."  “j)re)elnction."  e)peratie)n  or 
mainte;n;mce  e)f  e:e)mme)elitie;s  ce)ntre)lle!el  by 
EIXIN  0A804  e)r  Ol58t)4. 

1).  [RESERVED] 


Country  chart 
NS  Column  1 
RS  Column  1 
AT  Column  1 
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■  (i.  In  Supplement  No.  1  to  ])art  774 
(the  (Commerce  Control  List  ),  (iategorv 
0 — Nuclear  Materials,  Facilities,  and 
F(|uipinent  land  Miscellaneous  ltems|, 
FC(]N  OEOOl  is  amended  hy  revising  the 
heading  of  the  ECX'N  to  read  as  follows: 

OKeOI  “'reehnelogy,”  according  to  the 
Nuclear  'riM:linology  Note,  for  the 
“development”,  “produ«:li»)n",  or  “use” 
of  items  described  in  ECCN  OAOOl  or 
0 A002,  UH  (except  for  KCCNs  OlUiOl , 
0B(i(l2,  0B(i(l3.  (lB(>n4,  OBtiOti,  (lB(il4, 
OB(>17,  ()BH8(i  and  OB<)!in),  UC  (exf:ept  for 
KCCN  0(;cil7),  or  KCCN  01)001, 

***** 

■  7,  In  Sui)])lement  No.  1  to  part  774 
(the  Commerce  (X)ntrol  List),  (iatcjgory 
0 — Nuclear  Materials,  Facilities,  and 
E(iuipment  land  Mi.scellaneou.s  Itemsl, 
atld  a  new  ECCN  0E(i()4  between  ECCNs 
OEOIB  and  1E918  to  read  as  follows: 

0K004  “  rechnology”  “required”  for  the 

“development,"  “production,” 
operation,  installation,  maintenance, 
repair,  overhaul,  or  refurbishing  of 
commodities  i:onlrolled  hy  K(X]N  0A(i04 
or  0B(i04,  or  “sollware”  controlled  liv 
KCCN  01)004, 

License  Ki;quiremenls 

Haason  for  (Control:  NS,  R,S,  AT 


License  RequirtMiienls 

lioosnn  for  (miiIioI:  N.S,  R.S,  MT.  Al’ 


Control(s) 

Country  chart 

NS  applies  to  entire 

NS  Column  1 

entry. 

RS  applies  to  entire 

RS  Column  1 

entry. 

AT  applies  to  entire 

AT  Column  1 

entry. 

License  Exceptions 
CIV:  N/A 
TSII:  N/A 

STA:  Faragrapli  (c)(2)  of  I.ictmsi!  Exception 
.STA  (§  740.20(c:)(2)  of  the  EAR)  may  not  he 
used  for  any  itcmi  in  this  E(X'N  0E004. 

List  of  Items  Controlled 
( ’nil:  N/A 

llolotod  L'o/?/ro/.s;  I'eclniical  data  direcllv 
ndatcid  to  articles  eninneratiid  in  USML 
(^atc^ory  IV  an;  controllcid  under  USML 
Category  lV(i). 

Ilolatod  Definitions:  N/A 
Items: 

a.  “TiK:hnology"  "rcHpiinid”  for  the 
■■d(!veloi)nient,"  ‘■j)roduction,"  ojieration, 
installation,  maintcmance.  re|)air.  ov(!rhanl. 
or  ndurhishing  of  commodities  controlUul  by 
E(X;N  0A()04  or  01{(>04.  or  "softwan!” 
controlhid  hv  E(X;N  0I)()04. 

I).  IRESICRVEDI 

■  8.  In  Supplomont  No.  1  to  jiart  774 
(llu!  Commerce  Control  List).  Category 
9 — Aerosjiace  and  Projtulsion,  add  a 
new  ECXiN  9A()()4  hetwetm  IXXlNs 
9A12()  and  9A98()  to  read  as  follows: 

9A(iU4  (4>mmodities  related  to  launch 
vehicles,  missiles,  rockets,  torpedoes, 
bombs,  and  mines. 


Control(s) 


Country  chart 


NS  applies  to  entire  NS  Column  1 
entry. 

RS  applies  to  entire  RS  Column  1 
entry. 

MT  applies  to  MT  Column  1 

9A604.a,  .0,  and  .d. 

AT  applies  to  entire  AT  Column  1 
entry. 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 
CVl':  N/A 

STA:  (1)  Licenso  Exccqjtion  STA  is  not 
available  for  items  in  tliis  ECX'N  !)A()04  that 
are  c:ontroll(!d  for  MT  reasons  (ser; 

S  740.20(b)(2)(iii)  of  the  EAR).  (2) 

Paragraph  (c)(2)  of  License  Excrqition  .STA 
(§  74().2()(c)(2)  of  the  EAR)  may  not  be;  iisrul 
for  any  itmn  in  this  ECX'N  !)A()()4. 

List  of  Items  Controlled 

f';t//;End  itmns  in  nnmixir:  parts, 
components,  acerjssories  ami  attaclmumts 
in  .S  value. 

Belated  Controls:  (1)  Launch  vehicles, 
missiles,  rockets,  torpedocis.  bombs,  and 
miiuis  ar(!  sid)ject  to  tlu;  ITAR  (.Sec;  22  (iFR 
S  121.1.  USML  Category  IV).  (2)  .See  ECCN 
OAOl?)  for  fonugn-madi!  "militarv 
commodities"  that  incor|)orate  more  than  a 
de  minimis  amount  of  U..S. -origin  "fiOO 
s(!ri(!s"  controlhul  content. 

Belated  Definilioiis:  N/A 
Items: 

a.  riuMiual  battraies  “specially  (hisigiUHl” 
for  systems  controlled  umhu'  U.SML  C'ategorv 
IV  ca])abh!  of  a  nmg(!  eepial  to  or  greal{;r  than 
3()t)  km. 

b.  Thermal  batteries,  exccipt  for  thermal 
batteri(!s  controlhul  by  ‘)A(>04.a,  that  art; 
“spcicially  desigmul"  for  systems  controlled 
umhir  U.SML  Category  IV. 

c.  “f'.om|)onents"  "spcicially  ihisigned”  for 
ramj(!l.  scramjed.  jrulse  j(!t,  or  combined  cycle 
engines  controlled  under  U.SML  Category  IV. 
int:luding  devices  to  njgulate  combustit)n  in 
such  commodities. 

d.  "Components”  ".s|)ecially  desigmul”  for 
hybrid  rocket  motors  controlled  under  U.SML 

Category  IV  usable  in  rockets,  missiles,  or 
immanmul  aerial  vdiicles  cajrable  of  a  range 
e(]ual  to  or  giuaiter  than  300  km. 

(!.  "('.om|jonents"  "sjrecially  d(!signed”  for 
pressure  gain  combustion-bascul  ))ropulsion 
svst(!ms  controlled  under  U.SML  Calcigorv  IV. 

'  f.  Ibrough  w.  IRESERVED) 

X.  “Parts.”  "com])onents.”  “accessories." 
and  "attachments"  that  an;  “specially 
d(;signed”  for  a  conimoditv  subject  to  control 
in  i)aragrapbs  .a  through  .d  of  this  IXXiN.  or 
a  (h;fense  article  controlled  under  U.SML 
C;il(;gorv  IV.  and  not  specified  els(;wher(;  on 
the  (X:L  or  the  U.SML. 

Note  1  to  !tA(»04.x:  Forgings,  castings,  and 
otb(;r  unfinished  products  (sucli  as 
extrusions  and  machined  bodies)  that  have; 
ri;a(li(;d  a  stage;  in  manufacturing.  \vlu;r<;  th(;y 
are  clearly  id(;ntifiable  (by  material 
com])osition.  g(;om(;lry.  or  function)  as 


commodities  controlh;d  by  ECCN  9A()04.x, 
arc;  c:ontrollc;cl  bv  ECX^N  9A()04.x. 

Note  2  to  9A(i04.x:  "Parts.”  “c:c)m])onc;nts." 
“ac;c:c;ssoric;s,”  and  “atta(lnnc;nls”  s))c;clfic;d 
in  U.SML  Catc;gorv  IV(b)  are  sid)jc;c:l  to  the; 
controls  of  that  paragra])b. 

■  9.  In  .Sii])i)lt;int;nt  No.  1  to  part  774 
(the;  (X)niinc;n:c;  ('.ontrol  Li.st),  (iaittgory 
9 — Ac;rc)spat;c;  and  Propulsion,  ECXiN 
9811.')  is  ainonclocl  by  rendsing  the; 
hc;aeling  of  the;  ECCN  and  by  rt;vi.sing  (he: 
“Rc;latc;cl  Controls”  paragra])!!  in  the;  List 
of  Itctins  (X)]itrolh;d  to  rctad  as  follows: 

9B115  “Spc;c:ially  clc;signc;cr'  procluc:tion 
“c;quipmc;iit”  for  systems,  sub-systems 
and  “c;omponc;nts”  controlled  hy  IXXiN 
9A101  or  hv  USML  Catc;gorv  IV(cl)(2), 
(cl)(3),(cl)(4),or(h)(17). 


List  of  Items  Controlled 

Unit:  *  *  * 

Belated  Controls:  (1)  Although  items 
describe;;!  in  U.SMf.  Cate;ge)rv  IV(el)(2), 

(d)(3).  (d)(4),  or  (b)(17)  are;  subjec.t  to  the 
e;x|)ort  lie:(;nsing  authority  of  the; 
l)(;i)artme;nt  of  .State;.  l)ir(;e:te)rat(;  of  l)(;ie;nse; 
Trade;  Cieentreels  (22  CER  part  121),  the 
preeduction  "e;e]uii)me;nt"  e;e)ntrolle;el  in  this 
e;ntry  tbiit  is  re;liite;d  te;  these;  ite;ms  is 
subje;e:t  te;  the;  e;xpe)rl  lie:e;nsing  eiutboritv  of 
HLS.  (2)  ".S])e;e:ially  designed”  ])roelue:tion 
“e;epupme;nl"  for  .syste;ms.  sid)-.syste;ms,  emel 
“compe)ne;nt.s”  ele;se:ribe;d  in  U.SML 
Cate;gorvlV(el)(1).  (el)(7).  (b)(l ).  (b)(4), 

(b)((i).  (b)(7).  (b)(8).  (b)(9).  (b)(11),  (b)(2()). 
(b)(21 ),  (b)(2()).  or  (b)(28)  are;  e:e)ntre)lle;d  bv 
E(X;N  98004. 

Belated  Definitions:  *  *  * 

Items:  *  *  * 

m  10.  In  .Sup])lt;nK;nt  No.  1  to  part  774 
(the;  Comin(;re:e;  Control  Li.st),  Catt;gorv 
9 — Aetrospace;  and  Projiulsion,  ECCN 
ftBllO  is  ainonded  by  retvising  the; 
ht;ading  of  the;  ECCN  and  by  re;vising  the; 
“R(;lat(;d  Controls”  ])aragraj)h  in  the;  List 
e)f  lte;ins  (X)ntrolle;el  to  re;ael  as  feelleews: 

915110  “Specially  ele;sigiie;el”  “proelue:tion 
facilities”  for  systems,  sub-systems,  and 
“e;e)m|)oneiits”  controlled  by  ECCN 
9A012  or  ttAlOl  or  bv  USML  fiategorv 
IV(el)(2).|el)(3).(el)(4).or(h)(17). 


List  of  Items  Controlled 

Unit:  *  *  * 

Belated  Controls:  (1)  Although  ite;ms 
ele;se;ribe;el  in  U.SML  C;ite;gorv  lV(el)(2), 
(el)(3).  (d)(4).  or  (b)(17)  .ire;  subje;e:l  to  the; 
e;x])e)rt  lie:e;nsing  emtbority  of  the 
De;])arime;nt  of  .State,  Dire;e:te)nite;  of  ne;fe;nse; 
Trade;  Controls  (22  CER  jearl  121).  the; 
"])re)elue:tion  lae:ilitie;s”  e:e)ntre)lle;el  in  this 
entry  that  eire;  rebileel  to  these;  ite;ms  is 
subje;e:l  to  the;  e;xi)ort  iie:e;nsing  autheerity  of 
BIS.  (2)  ".S])e;e:ially  ele;signt;d”  “proelut:tion 
fae;ilitie;s”  for  syste;m,s.  sub-syste;ms.  and 
“e;e)m])e)ne;nt,s”  describe;;!  in  U.SML 
Cate;gorv  IV(el)(1).  (d)(7).  (h)(1).  (b)(4), 
(b)((i).  (b)(7).  (b)(8).  (b)(9).  (b)(ll).  (b)(20). 
(b)(21).  (b)(2()).  or  (h)(28)  are;  e;ontrolle;el  bv 
E(X:N  98004. 


6760 


Federal  Register/ Vol.  78,  No.  21  / Tluirsday,  january  31,  2013 / Proposed  Rules 


Haldtcd  Definitions:  *  *  * 

Items:  *  *  * 

■  1 1.  In  Suijploinent  No.  1  to  part  774 
(the  ConiiiKMCu;  Control  List).  Category 
t) — Aerosjiace  and  Propulsion,  add  a 
new  1‘XX-N  913004  between  liCCNs 
5)13117  and  91395)0  to  read  as  follows: 

5)B(i04  'lost,  inspoctioii,  and  production 
“iHpiipiniMit”  and  ridatiid  connnoditios 
“specially  diisigiKHl"  for  the; 
“dovidopiniiiit”  or  “production”  of 
«:ommoditios  in  K(X^N  5)A()04  or  related 
•lefense  articles  in  IISML  (Category  IV. 

License  Requirements 

Reason  for  (Control:  N.S.  K.S.  MT.  AT 

Control(s)  Country  chart 

NS  applies  to  entire  NS  Column  1 
entry. 

RS  applies  to  entire  RS  Column  1 
entry. 

MT  applies  to  MT  Column  1 

9B604.a  and  .b 
and  to  9B604.d 
“specially  de¬ 
signed”  “production 
facilities”  or  pro¬ 
duction  “equip¬ 
ment”  for  defense 
articles  identified 
as  MTCR  Annex 
items  in  USML  Cat¬ 
egory  IV(d)(1), 

(h)(1),  (h)(4),  (h)(6), 

(h)(7).  (h)(8),  (h)(9). 

(h)(11),  (h)(20), 

(h)(21),or  (h)(26). 

AT  applies  to  entire  AT  Column  1 
entry. 

I.icense  Hxceptions 
LVS:  .$1  .."jOO 
GRS:  N/A 
L7\';  N/A 

S'l'A:  (1)  I.iciMise  Exception  STA  is  nt)l 
availabli!  lor  items  in  this  EfX’N  5)I)()()4  that 
an;  controlled  for  MT  reasons  (see 
§  74().2()(l))(2)(iii)  of  the  EAR).  (2) 

Paragra|)h  (c)(2)  of  License  Exc:ej)tion  .STA 
(§  74().2()(c:)(2)  of  the  EAR)  may  not  In;  ns(;cl 
for  any  item  in  this  ECCN  5)1)()()4. 

List  of  Items  (Controlled 

Unit:  S  value. 

Related  Controls:  (1)  “I’rocinclion  facilities” 
for  the  “])ro(lnction”  or  ■‘develo])m(;nt"  of 
commodities  enumerated  in  ECCCN  5)A()12 
or  5)A1()1  or  in  I  ISM  t.  (Category  lV(d)(2). 
(d)(.')).  (d)(4),  or  (h)(17)  are  controlled  hy 
E(C(CN  98110.  (2)  I’esl.  inspection,  and 
other  prodnedion  ■‘e(inipm(;nl”  “speciallv 
desigmid”  for  the  “produclion”  or 
“dev(;lo])ment”  of  c:ommo(lilies 
enumerated  in  E(C(CN  !)A1()1  or  in  USML 
(Category  lV(d)(2).  ((1)0).  ((1)(4).  or  (h)(17) 
are  control  l(;d  hy  E(C(CN  5)811.1. 

Related  Definitions:  N/A 
Items: 

a.  “Production  facilities"  "specially 
designed"  for  items  that  are  control|{;(l  hy 
U.SML  (Cat(;gory  IV(a)(l)  or  (a)(2). 

h.  T(;st.  calihration,  and  alignment 
(;(pnj)ment  “sjjecially  (l(;signed"  for  items 


that  an;  controll(;(l  hv  U.SML  (Category 
IV(h)(28). 

c.  T(;st,  ins])(;ction.  and  other  ])roduction 
"(;(ph])nu;nt"  that  is  “s])(;cially  (lesigiu;d"  for 
the  "])ro(lnction"  or  “d(;v(;lopment”  of 
commo(liti(;s  d(;scrih(;d  in  E(C(CN  5)A()04.  or 
(lef(;nse  articl(;s  controll(;d  nnd(;r  U.SML 
(Cat(;gorv  IV.  and  not  si)(;cifi(;d  (;l.s(;\vh(;r(;  on 
the  (CfCI,  or  the  U.SML. 

(1.  ".S])(;cially  d(;signed"  “production 
faciliti(;s"  or  i)ro(luction  “(;(pii])nu;nt"  for 
syst(;ms,  snl)-systems,  and  “comi)onents" 
controll(;(l  hv  IJ.SML  (Category  l\Xd)(l).  (d)(7), 
(h)(1).  (h)(4):  (h)(li).  (h)(7).  (h)(8).  (h)(9), 
(h)(ll).  (h)(20).  (h)(21).  (h)(2(i).  or  (h)(28). 
e.  through  w.  (RESERVED) 

X.  "Parts.”  “components."  “accessori(;s." 
and  “attachments”  that  ar(;  “sp(;cially 
designed”  for  a  commodity  snhj(;ct  to  control 
in  |)aragra]jh  .a  or  .h  of  this  E(C(CN. 

■  12.  In  Snj)plein(!nt  No.  1  to  part  774 
(the  (CConnnerce  Control  List).  Category 
5) — Aerospace  and  Projnilsion,  EC.CN 
5)D()()1  is  amended  by  revising  the  ECC.N 
heading,  by  revising  the  MT  controls 
paragrajDh  in  the  License  Rerpiireinents 
section,  and  hy  revising  the  Related 
(Controls  ])aragraj)h  in  tiie  List  of  Items 
Controlled  to  read  as  follows: 

5)1)()()1  “Sollware”  specially  designed  or 
modilied  for  the  “development”  of 
(;(|uipment  or  “technology”  controlled 
hy  E(C(CN  5)A001  to  9A0(»4  (except  for 
items  in  9A()04  that  are  suliject  to  the 
n’AR,  see  22  (CFR  part  121),  5)A012, 
5)Aini  (except  for  items  in  5)Al01.h  that 
are  subject  to  the  LI  AR,  see  22  (CER  part 
121),  HAlOli.d.  or  .e,  5)A110,  or  9A120, 
98  (except  for  E(C(CNs  5)8804, 5)8810, 
5)8815),  5)85)90,  and  98991),  or  E(C(CN 
9Eoo:l 

License  R<;quirements 
Reason  for  Control:  *  *  * 

Control(s)  Country  chart 


MT  applies  to  “soft-  MT  Column  1 
ware”  for  equip¬ 
ment  controlled  by 
9B1 16  for  MT  rea¬ 
sons. 


License  Reciaireinents  Notes:  *  *  * 

***** 

List  of  Items  (Controlled 

Unit:*  *  * 

Related  Controls:  “.Softwan;”  liiat  is 
“n;(inir(;d”  for  the  “d(;v(;l()pm(;nl”  of  it(;ms 
sp(;(:ifi(;d  in  E(C(CNs  9A0()4  ((;xc{;))l  for 
il(;ms  that  arc;  snhj(;cl  lo  tin;  EAR).  5)A()0,i 
to  9A011,  OAlOl.h  ((;xc(;i)t  for  il(;ms  that 
arc;  snhj(;cl  to  the;  EAR),  5)A1():)  lo  9Al(),i, 
9Al()8.a.  .1).  and  .c.  9A107  lo  9Al()5). 

9A11()  (for  items  that  arc;  “si)(;cially 
dc;signc;(l”  for  use  in  missile  syslc;ms  and 
subsystems),  and  9Al  1 1  lo  9Al  19  is 
snl))(;cf  to  the  (;x|)orl  licensing  aulhority  of 
the;  U..S.  Dc;partm(;nl  of  .Slate.  Dirc;ctoratc;  of 


Defense  Trade;  Controls  (s(;c;  22  (CI  R  part 

121). 

Related  Definitions:  *  *  * 

Items:  *  *  * 

m  13.  In  .Snjiplement  No.  1  to  part  774 
(the  Commerce  (Control  List),  Categorv 
5) — Aei'osj)ace  and  Pro]nil.sion.  E(C(CN 
5)D()()2  is  amended  hy  revising  the  ECCN 
heading,  by  revising  the  N.S  controls 
paragraph  in  the  Licen.se  Re(]uir(;ments 
section,  and  hy  revising  the  Related 
(Controls  jiaragraph  in  the  List  of  Items 
(Controlled  to  read  as  follows: 

91)002  “Software”  specially  designed  or 
modified  for  the  “production”  of 
(;i|uipment  controlled  hy  E(C(CN  9A001  lo 
9A004  (except  for  items  in  9y\004  that 
are  suhject  lo  the  ITAR.  see  22  (CFR  part 
121),  9A012,  9A101  (except  for  items  in 
OAlOl.h  that  are  suhject  lo  the  TT.AR,  see 
22  (CFR  part  121),  OAlOO.d  or  .e,  9A110, 
or  9A120,  98  (except  for  E(C(CNs  98804, 
98810.  98819,  98990,  and  98991). 

Lii:ense  Requirements 
Reason  for  Control:  *  *  * 

Control(s)  Country  chart 

NS  applies  lo  “soft-  NS  Column  1 
ware”  for  equip¬ 
ment  controlled  by 
9A001  to  9A003, 

9A012,  and  9B001 
to  9B010.. 


License  Re(iairemenls  Notes:  *  *  * 

•k  "k  "k  'k  ic 

List  of  Items  (Controlled 

Unit:  *  *  * 

Related  Con /rn/.s;  “Software”  that  is 

“rc;c]nirc;d"  for  the;  “irroduction”  of  items 
siJec;ific;cl  in  E(C(CNs  9A0()4  (except  for 
items  that  are  siihjc;ct  lo  the  EAR).  9A()0.i 
lo  5)A011.  OAlOl.h  (exc;ept  for  itc;ms  that 
arc;  suhjec:t  to  the  EAR),  9A103  lo  OAlO.i. 
5)A10().a.  .1).  and  .c;.  9A107  to  9A109, 

OAllO  (for  items  that  are  "specially 
clc;signed"  for  use;  in  missile  syslc;ms  and 
snh.syslc;ms),  and  5)A111  lo  5)A119  is 
snhjc;cl  to  the  c;xporl  lic;ensing  authority  of 
the;  U..S.  Dc;parlment  of  .Stale;.  Dirc;cloratc;  of 
Dc;fc;nse  Trade  (Controls  (sc;c;  22  (Cl'13  part 
121). 

Related  Definitions:  *  *  * 

Items:  *  *  * 

■  14.  In  .Snpploment  No.  1  to  jiart  774 
(the  (Commoi'co  (Control  Li.st),  (Categorv 
5) — Aei'ospace  and  Propulsion,  ECCCN 
9n()()3  is  amended  hy  revising  the  ECCN 
heading  and  by  revising  the  Related 
(Controls  jjaragraph  in  the  List  of  Items 
(Conti'olled  to  read  as  follows: 

91)003  “Software”  incorporating 

“technology”  spei:iried  hy  E(C(CN  9E003.h 
and  used  in  “FA1)E(C  Systems”  for 
propulsion  systems  controlled  hy  E(C(CN 
9A001  to  9A004  (exc:epl  for  items  in 
9A004  that  are  suhject  to  the  ITAR,  see 
22  (CFR  part  121),  9A101  (except  for 
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itoins  ill  OAlOl.li  that  an;  siilijact  to  tin; 
ri'AK,  sih;  22  ('.FR  part  121),  tlAlOti.d  or 
.e,  or  till  (oxcopt  for  FXX^N.s  tlBti04, 

OBinn,  <)B(il<),  »B<)90.  and  »B<)<tl). 
***** 

List  of  Items  (Controlled 
I  'nil:  *  *  * 

Uvhtlnd  (hntrols:  (1)  .See  also  ODIOS.  (2) 
".Sortwan;"  "nH|uired”  lor  the  "use;”  of 
(K|iii|)iii(;nt  sj)e(;ili(;d  in  F(XCNs  9A0()4 
(except  for  items  that  are  sul)j(;cl  to  the 
FAR).  OAOO.t  to  9A011.  UAIOl.I)  (except  lor 
items  that  are  suhj(;ct  to  the  FAR).  9A103 
to  OAK).").  ttAlOti.a.  .h.  and  .c.  ‘)A107  to 
tlAlDtl,  ‘lAllD  (for  items  that  are  "si)i;cially 
di;si<>m;d"  for  use  in  missile  svst(;ms  and 
suhsysti;ms).  and  ItAlll  to  9A11!)  is 
suhj(K:t  to  the  ex|)ort  licensing  authority  of 
the  II..S.  Dejiartment  of  .State.  Dir(;c:torate  of 
l)(;fens(;  Trade  (Controls  (sec;  22  (CM(  ])arl 
121).  (3)  “.Software”  “rc;(juire(r'  for  the 
"use"  of  “technology"  subject  to  the  exjiort 
liccinsing  authoritv  of  the  11..S.  Department 
of  .State.  Directorate  of  Defense;  Trade 
(Controls  is  also  subject  to  the  same; 
licensing  jurisdiction  (s(;e  22  (Cl  R  part 
121). 

Ilnlaind  Dcfinilions:  *  *  * 

Itnms:  *  *  * 

■  15.  In  Sujjpluinunt  No.  1  to  part  774 
(tho  Commorcc;  (Control  Li.st).  (Catogorv 
t) — Aorospacc  and  Propulsion,  IXXCN 
tlDl()4  is  atnondod  by  revising  the 
heading  of  the  IXCCCN  and  by  revising  the 
Related  (Controls  paragraph  in  the  Li.st  of 
Items  (Controlled  to  r(;ad  its  follows; 

91)1(14  “Software;”  specially  di;.sign(;d  or 
modified  for  the;  “use;”  of  e(piipm(;nt 
lamirolled  by  K(C(CN  9A001,  9A012  (for 
M  l'  lamtrolled  items  only),  9A101 
(except  for  items  in  9Al()l.h  that  are 
subject  to  the  ri'AK.  see  22  (CFR  part 
121),  or9Al(Ki.d. 
***** 

List  of  Items  (Controlled 

I'nil:  *  *  * 

Unhitnd  (Jonlmls:  “Software"  for 

commodities  s|)ecified  in  F(C(CNs  9A0().5  to 
9A()11. 9A1()3  to  9A1().5.  OAlOl.l)  (except 
for  it(;ms  that  arc;  subject  to  the  FAR). 
9A10(i.a.  .1).  and  .c.  9Al()7  to  9A1()<). 
9A111. 9An.5  to  9A118  is  sul)jc;c:t  to  the 
c;xi)c)rt  lic:ensing  authoritv  of  the  l)..S. 
Departmc;nt  of  .State;.  Dirc;c:toratc;  of  Dc;fensc; 
Trade;  (Controls  (sc;c;  22  (CFR  jiart  121). 
lialntnd  Dafinilions:  *  *  * 

IlninN:  *  *  * 

■  It).  In  Supjileinent  No.  1  to  ])art  774 
(the  CComnierce  Control  Li.st),  Category 
9 — Aerosjiaee  and  Propulsion,  add  a 
n(;w  IXXCN  91)804  b(;tween  ECXCNs 
91)105  and  91)990  to  read  as  follows: 

9l)(i(l4  “Software;”  “spi;c:ially  design(;d”  for 
the  “development,”  “|)rodnc:ticm,” 
operation  or  maintenance  of 
commoditii;s  controlli;d  by  F(C(CN  9A(i04 
or  915004. 

I.ii:ense;  Rc;i|nirc;ments 

licnsan  for  Control:  NS.  RS.  Ml'.  AT 


Control(s)  Country  chart 

NS  applies  to  entire  NS  Column  1 
entry. 

RS  applies  to  entire  RS  Column  1 
entry. 

MT  applies  to  “soft-  MT  Column  1 
ware,”  as  de¬ 
scribed  in  para¬ 
graph  .a  of  this 
entry,  for  commod¬ 
ities  controlled  for 
MT  reasons  in 
ECCN  9A604  or 
9B604. 

AT  applies  to  entire  AT  Column  1 
entry. 

Lic:en.se  Fxceptions 

CIV:  N/A 
T.S’/f;  N/A 

STA:  Paragraj)!!  (c:)(2)  of  Lic:c;nsc;  Fxc:c;ptic)n 
.STA  (§  740.2()(c)(2)  of  the;  FAR)  may  not  he; 
usc;cl  for  any  itc;m  in  this  F(C(CN  91)004. 

List  of  Items  (Controlled 

I  'nit:  .$  value; 

Uolotod  Controls:  (1)  Software;  (lire;ctly  re;late;el 
to  artie;le;s  (;nunie;rate;el  in  II.SML  (Cate;gorv 
IV  is  e:ontre)lle;el  unele;r  II.SML  (Cate;gory 
lV(i).  (2)  .Se;e;  also  IXXCNs  91)101  and  91)104 
fore:e)ntrols  on  "software;”  for  the;  "use;"  of 
missile;s  and  re;late;d  e;ommoditie;s.  (3)  .Se;e; 
l'C(C(CN  0A!)19  for  fe)re;ign-made;  "military 
e:e)mmoditie;s"  that  ine:orporate;  more;  than  a 
dr  m/u/m/.s' amount  of  l)..S.-origin  “000 
se;rie;s"  e:ontrolle;d  e:onte;nt. 

UrUitrd  Drfinitions:  N/A 
Items: 

a.  “.Software;"  “spe;e:i;dly  de;signe;d"  for  the; 
“ele;ve;lopme;nt."  “])roeluclion,"  op(;ratie)n  or 
mainte;nane:e;  of  e:e)mme)elitie;s  e:ontrolle;d  by 
IXXCN  9A004  or  F(C(CN  9I5()04. 

1).  IRF.SFRVFD] 

■  17.  In  .SuppU;nK;nt  No.  1  to  ])arl  774 
(tin;  (Xmnnorco  (Control  List),  (Category 
9 — Aerospace  and  Projmlsion,  E(C(CN 
9L()()1  is  aniendetd  by  revising  the  ECCCN 
heading,  by  revising  the  MT  controls 
Itaragraph  in  the  License  Ketpiireinents 
section,  and  by  revising  the  Related 
Controls  jtaragrajihs  in  the  List  of  Items 
CControll(;d  to  retad  as  follows: 

9E0()1  “l'e;e;hnol«gy”  ae:e;e)rding  to  the; 
(ie;n(;ral  l'i;chnology  Note;  fe»r  the; 
“de;ve;le»pme;nt”  of  e;(|uipmi;nt  or 
“solhvare”,  e;ontrollf;d  by  F(C(CN 
9A()01.h,  9A0()4  (i;xce;pt  for  ite;ms  in 
9A0()4  that  an;  snhje;c:t  to  the;  I  l'AK,  sf;e; 
22  (CFR  part  121),  or  9A012,  915  (e;xe:e;pl 
for  F(C(CNs  9Btit)4,  9B(ilO,  915919,  915999, 
and  9B9<I1),  or  IXXCN  91)091  to  91)994, 
91)191,  or  91)194. 

Lic:i;nse;  Ke;epiire;me;nls 

liroson  for  Control:  *  *  * 


Conlrol(s)  Country  chart 


Control(s)  Country  chart 


MT  applies  to  “tech-  MT  Column  1 
nology”  for  equip¬ 
ment  controlled  by 
9B001,  9B002, 

9B003,  9B004, 

9B005,  9B007, 

9B105,  9B106, 

9B115,  9B116, 

9B117,  9D001, 

9D002,  9D003,  or 
9D004  for  MT  rea¬ 
sons. 


Liernsr  nr(jnirrnirnls  X'otrs:  *  *  * 
***** 

List  eif  Iti;ms  (Controlle;d 

Unit:  *  *  * 

Urhitrd  Controls:  (1 )  .Se;e;  also  9F1 01  anel 
lF992.f  (feir  e:e)ntre)ls  eni  “le;e'.hne)le)gy"  fe)r 
the;  re;pair  e)f  e:e)ntre)lle;el  strue:ture;s. 
laminate's  eir  male;rials).  (2)  "Te;e:iine)le)gy" 
r(;epur(;el  fe)r  the;  “ele;ve;le)i)me;nt’'  e)f 
e;epiipme;nt  ele;se:rihe;ei  in  F(C(CNs  9A994 
(e;xe:e;i)t  feir  ite;ms  that  are;  sul)je;ct  te;  the; 
FAR),  !)A09,5  te)  tlAOll  e)r  “se)ftware;” 
de;se:rih(;el  in  F(C(CNs  91)193  anel  91)105  is 
suhje;e:l  to  the;  e;xpe)rt  lie:e;nsing  autheiritv  e)f 
the;  II. .S.  De;])arlme;nt  eif  .State;.  Dire;cte)rate;  e)f 
De;fe;nse;  Traele;  (Ce)ntre)ls  (se;e;  22  (CFR  part 
121). 

Ilrlotrd  Drfinitions:  *  *  * 

Itrms:  *  *  * 

■  18.  In  .Supplement  No.  1  to  jiart  774 
(the  (Commerce  (Control  List),  (Catetgory 
9 — Aerosjiace;  and  i’rojndsion,  ECCN 
‘)E()()2  is  anu;nded  by  r(;vi,sing  the  ECC.N 
heading,  by  revising  the  MT  controls 
paragniiih  in  the  Licen.se  Retiuirements 
.setetion,  and  by  revising  the  Related 
(Contntls  jiaragraphs  in  the  List  of  Items 
Controlled  to  read  as  follows: 

9E002  “Te;e;hne)logy”  ae:e:ording  to  the; 
(je;ne;ral  Te;e:hne»le)gy  Note  for  the; 
“produedion”  e)f  “eepiipment”  e:ontrolle;el 
by  F(C(CN  9At)()l.h,  9A094  (except  leer 
items  in  9A9()4  that  are;  subject  to  the 
n'AR,  .se;e  22  (CFR  part  121)  or  915 
(exe:ept  for  F(C(CNs  915117,  915994,  915919, 
915919,  915999,  and  915991). 

License  Re;e|uire;menls 

liroson  for  Control:  *  *  * 

Control(s)  Country  chart 


MT  applies  to  “tech-  MT  Column  1 
nology”  for  equip¬ 
ment  controlled  by 
9B001,  9B002, 

9B003,  9B004, 

9B005,  9B007, 

9B105,  9B106, 

9B115,  or  9B116 
for  MT  reasons. 
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Control(s)  Country  chart 


License  l{e(iiiireinents  Notes:  *  *  * 

•ft  -k  -k  -k  * 

List  of  Korns  (]iintrollo(l 

Unit:  *  *  * 

Heloted  Controls:  (1)  .S(;(!  also  !)El()2.  (2) 

,S(!o  also  1E()()2.I  lor  ■‘t(u:linolo{>v"  Tor  tho 
n!]jair  ol  t;ontroll(!(l  slructuros.  laniinat(!s  or 
inal(!rials.  (3)  “'rochiiology"  that  is  r(!(|uiro(l 
Ibr  iho  "jjroduction”  oi  (!(|ui])in(;nt  (hiscrihtnl 
in  E(XiNs  aA()()4  (oxco])!  for  iUnns  llial  aro 
snbjoct  lo  I  ho  EAR)  or  !)A()03  to  9A011  is 
sul)j(!(;t  lo  lh(!  oxporl  ii(:onsinf>  authority  of 
th(!  11. .S.  Dopartiiiont  of.Slato.  Dircuilorato  of 
D(!fonso  'I'rado  (Controls  (soo  22  (I'R  jiart 
121). 

Uehiled  Definitions:  *  *  * 

Items:  *  *  * 

■  in.  In  .Su])pleinont  No.  1  to  part  774 
(tho  Coininorco  Control  List),  C-atogorv 
n — Aerospace  and  Pro]inlsion,  ECCN 
9El()l  is  amended  by  revising  the 
heading  of  the  ECCN  and  by  revising  the 
“Related  Controls”  paragraph  in  the  List 
of  Items  Controlled  to  re.id  its  follows: 

OElOl  “Tiichiiology”  ac:i:ordiiig  to  the 
(lonoral  'i'ochiiology  Note  for  the 
“development”  or  “pnjdiiction”  of 
commodities  or  “software”  controlled 
hy  ECCN  9A012,  9Alt)l  (exc:ept  for  items 
in  tiAlOl.h  that  are  subject  to  the  ITAK, 
see  22  CFR  part  121),  OAlOti.d  or  .e, 
9A110  (for  items  that  are  “specially 
designed”  for  non-military  unmanned 
air  vehicles  c:ontrolh!d  hy  9Al)12), 

9C11I),  91)101,  or  91)104. 
***** 

List  (d' Items  Controlled 

Unit:  *  *  * 

Heloted  Con/ro/s;  "'reilniology"  that  is 
re(]uirod  for  items  sjjecificid  in  ECCNs 
OAlOl.h  (oxcet)t  for  items  that  are  subject 
to  the  EAR).  9A104.  9Al()5,  OAlOO.a.  .h. 
and  .c.  !)A107  to  9A1()9.  9A110  (for  items 
that  are  “si)ecially  designed”  for  use  in 
missile  systems  and  subsystems),  OAlll. 
9A115  to'  9A119,  91)103,  and  91)10.3  is 
subject  to  the  export  licemsing  authority  of 
the  IJ..S.  l)(!partment  of  .State;,  f)irei:torate  of 
l)i;fen.se  Trade  (iontrols  (see  22  C3’’R  i)art 
121). 

Heloted  Definitions:  *  *  * 

Hems:  *  *  * 

■  20.  In  .Snjiplomont  No.  1  to  jiart  774 
(the  Commerce  Control  Li.st),  Category 
9 — Aero.space  and  Propulsion,  ECCN 
9ni102  is  amended  hy  revising  the 
heading  of  the  ECCN  and  by  revising  the 
“Related  Controls”  paragrajih  in  the  List 
of  Items  Controlled  to  read  as  follows: 

9E102  “Tec;hnology”  according  to  the 

General  Technology  Note  for  the  “use” 
of  commodities  or  “software”  controlled 
hy  ECCN  9A004  (except  for  items  in 
9Af)l)4  that  are  subject  to  the  ITAR,  see 
22  CFR  part  121),  9A()12,  9All)l  (except 
for  items  in  9Al01.h  that  are  suhjec;t  to 
the  ITAR,  sen;  22  CFR  part  121),  9Al06.d 


or  .e,  9A110  (for  items  that  are 
“specially  designed”  for  non-military 
unmanned  air  vehicles  c:ontrolled  by 
9A012),  hBlO.I,  9B10«,  9B11.5,  9B1H), 
91)101,  or  91)104. 
***** 

l.ist  of  Items  Controlled 

Unit:*  *  * 

Heloted  Controls:  (1)  For  tin;  |)urj)os(;  of  this 
entry,  “use”  “technology”  is  limit(;d  lo 
items  controlled  for  MT  and  their 
siibsyst(;ms.  (2)  "Technology"  for  itcans 
s|)ecified  in  ECCNs  9A004  (exc(;])t  for 
it(;ms  that  are  subject  to  tin;  EAR).  9A0().3 
to  9A011.  OAlOl.b  (except  for  items  that 
are  subject  to  the  EAR).  9A104,  9A10.3. 
OAlOfi.a,  .1)  and  .c.  9All)7  to  9A109,  OAllO 
(for  items  that  are  “specially  designed"  for 
use  in  missile  systems  and  sid)svsl(;ms). 
OAlll.  9A115  to  OAllO,  91)103;  and  91)10.3 
is  subject  to  the  export  licensing  authority 
of  the  U..S.  Department  of  .State;,  Directorate; 
e)f  D(;fe;nse;  Trade;  Ce)ntre)ls  (see;  22  CFR  jnirt 
121). 

Heloted  Definitions:  *  *  * 

Items:  *  *  * 

■  21.  In  Supplomi;nt  No.  1  to  jiart  774 
(tho  Commorco  Contreil  Li.st),  C.itejgory 
9 — Aoreispaco  and  Propidsiein,  add  a 
now  ECXIN  9E()04  h(;tw(;on  ECCNs 
9E102  anel  9E99()  te)  rettiel  as  follows: 

9FXi04  “’I’leeihnerleigy”  “reepiireel”  (or  the; 
“ele;vi;le)pme;nl,”  “prodiictieen,” 
etperaliem,  installation,  mainlf;nane:i;, 
repair,  eiverhaul,  e)r  refurhishing  eif 
f:eimme)elitii;s  f;onlre>lle;el  hy  FiCCN  9A(i04 
eer  911004,  err  “soflware”  f:e)ntrolled  hv 
ECCN  91)004. 

I.icense;  R(;epnre;ments 

Henson  for  Control:  N.S.  R.S.  MT.  AT 


Control(s)  Country  chart 

NS  applies  to  entire  entry  .  NS  Column  1 

RS  applies  to  entire  entry  .  RS  Column  1 

MT  applies  to  “technology,”  MT  Column  1 

as  described  in  paragraph 
.a  of  this  entry,  for  com¬ 
modities  and  “software” 
controlled  for  MT  reasons 
in  ECCN  9A604,  9B604  or 
9D604. 

AT  applies  to  entire  entry .  AT  Column  1 

License  FAe:eplions 

CIV:  N/A 

TSH:  N/A 

STA:  Paragraj)!!  (e:)(2)  e)f  Lie:e;nse;  Exe:e;])lie)n 
STA  (§  740.20(e:)(2)  erf  the;  EAR)  m;iy  met  be; 
nse;el  Ibr  any  ite;m  in  this  ECCN  9E004. 

List  of  Items  Contredled 

Unit:  .S  value; 

Heloted  Controls:  (1)  Te;e:hnie;al  ehita  elire;e:tly 
re;lale;el  te;  arlie:le;s  e;nume;nit(;el  in  IJ.SML 
Cate;ge)ry  IV  is  e:e)ntre)lle;el  nneler  U.SML 
Categejry  lV(i).  (2)  See;  also  ECCNs  9E002. 
9E101,  anel  9El()2  fe)r  e:e)nlre)ls  e)n 
“te;e;hne)le)gy”  Ibr  the;  “ele;v(;le)])me;nt,” 
‘‘|)re)elne:tion,”  anel  “use;”  e)f  missiles  anel 
re;lale;el  items  e:e)ntre)lle;el  een  theCCI.. 


Heloted  Definitions:  N/A 
Items: 

a.  “Te;e;hne)le)gv”  "re;epnre;er'  Ibr  the; 
“ele;ve;le)pme;nt,”  ‘‘])re)elue:tie)n,"  e)j)e;ratie)n, 
installatieen.  mainteniinete.  re;pair.  e)ve;rhaid, 
err  re;lbrbishing  e)f  e:e)mme)elitie;s  e:e)ntre)lh;el  by 
ECCN  9A()04  e)r  915004.  e)r  “seeftware;" 
e:e)ntre)lle;el  bv  ECCN  91)004. 

1).  (RESERVED) 

Diite;el:  lannarv  18.  2013. 

Kevin  ).  Wolf. 

Assistant  Secrelorv  for  Export 
Administration. 

I  I  K  Hoc.  2(li:t-01!l()4  Fileel  l-:U)-i:t:  8:4.3  ani| 
BILLING  CODE  3510-33-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  1, 16, 106, 110, 112, 114, 
117, 120, 123, 129, 179,  and  211 

[Docket  Nos.  FDA-201 1-N-0920  and  FDA- 
201 1-N-0921] 

Food  and  Drug  Administration  Food 
Safety  Modernization  Act:  Proposed 
Rules  To  Establish  Standards  for  the 
Growing,  Harvesting,  Packing,  and 
Holding  of  Produce  for  Human 
Consumption  and  for  Current  Good 
Manufacturing  Practice  and  Hazard 
Analysis  and  Risk-Based  Preventive 
Controls  for  Human  Food;  Public 
Meeting 

AGENCY:  Feioel  anel  Drug  Aelministration, 
IIILS. 

ACTION:  Notification  of  jnthlic  mooting. 

SUMMARY:  'I'ho  Food  anel  Drug 
Aelministration  (FDA)  is  announcing  a 
public  mooting  to  di.scuss  tho  proposocl 
rulos  to  ostahlish  standards  for  tho 
growing,  harvosting,  packing,  and 
holding  of  produco  for  human 
consumiition  (tho  produco  sidbty 
propo.sod  rulo)  and  for  curremt  geiod 
mamdacturing  jiractico  and  hazard 
iinalysis  and  risk-hasod  jirovontivo 
controls  for  human  food  (tho  provontivo 
controls  jiropeisod  rulo),  which  aro  tho 
first  of  sovoral  pretjiosod  rulos  that 
woulel  ostahlish  tho  foundation  e)f,  anel 
contra!  framowork  for,  tho  modorn  feieiel 
•safoty  .syslom  onvisieinetd  by  (ieingreiss  in 
tho  FDA  Feiod  .Safedy  Modornization  Act 
(F.SMA).  Tho  pur])oso  of  tho  public 
mooting  is  te)  seilicit  eiral  stakoheildor  anel 
public  commonts  on  tho  projiosod  rulos 
and  to  inform  tho  public  about  tho 
rulomaking  jireicoss  (inclueling  how  to 
submit  commonts,  data,  and  othor 
information  to  tho  rulomaking  dockots), 
and  to  rosjiond  to  ejuostions  aheiut  tho 
propo.sod  rulos. 
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dates:  .See  section  II  “How  to 
Participate  in  the  Public  Meeting”  in  the 
SUPPLEMENTARY  INFORMATION  S(!ction  of 
this  document  for  date  and  time  of  the 
public  meeting,  closing  datcis  for 
advance  registration,  and  information 
on  deadlines  for  submitting  either 
electronic  or  written  comments  to  FDA's 
Division  of  Dockets  Management. 
ADDRESSES:  See  section  II  "How  to 
Partici|)ate  in  the  Public  Meeting"  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  about  ivi^istering  for  the 
meeting,  to  n^t’ister  by  phone,  or  to 
submit  a  notice  of  participation  by  mail, 
fax,  or  email :  Courtney  Treece,  Planning 
Professionals.  Lttl..  1210  West 
McDermott  Dr.,  suite  111.  Allen.  TX 
7.'i013.  7()4-2.'j8-4983.  FAX:  4(>9-8.')4- 
0992,  email: 

cti'eece@i}Ianningprofessionals.com. 

For  general  questions  about  the 
meeting,  to  reciuest  an  o})portunity  to 
make  an  oral  presentation  at  the  public 
meeting,  to  submit  the  full  text, 
comprebensiye  outline,  or  summary  of 
an  oral  presentation,  or  for  special 
accommodations  due  to  a  dis(d)ility, 
contact:  Juanita  Yates,  C'.enter  for  F’ood 
Safety  and  A|)plied  Nutrition  (HFS- 
009).  Food  and  Drug  Administration. 
.1100  Paint  Brancli  Pkwv..  Oolhige  Park, 
MD  20740.  240-402-1731,  email: 
luanita.yates@fda.bbs,goy. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

F’SMA  (Pub.  L.  111-3.13),  was  signed 
into  law  by  President  Obama  on  Januarv 
4.  2011.  to  better  protect  public  health 
by  helping  to  ensure  the;  safety  and 
security  of  the  food  sujjply.  FSMA 
amends  the  Federal  F"ood,  Drug,  and 
('.osmetic  Act  (the  FD&(^  Act)  to 
establish  the  foundation  of  a 
modernized,  prevention-based  food 
safety  system.  Among  other  things, 
FSMA  recpiires  F’DA  to  issue  regulations 
recpiiring  j)reventive  controls  for  human 
and  animal  fooil  and  set  standards  for 
produce  safety. 

F’SMA  was  the  first  major  legislative 
reform  of  FDA’s  food  .safety  authorities 
in  more  than  70  years,  even  though  FDA 
has  increased  the  focus  of  its  food  safety 
efforts  on  j)revention  over  the  past 
several  years.  For  example.  aj)j)lving  the 
concept  of  Hazard  Analysis  and  Critical 
C.ontrol  Point  (HA(’.(3’)  that  was 
j)ioneered  by  industry  in  the  late  19(i()s, 
FDA  (!.stablished  HACX'.P-based 
regulations  for  .seafood  (21  CFR  part 
123)  in  199.1  (00  FR  0.1090,  December 
18.  199.1)  and  for  juice  (21  (^FR  part  120) 
in  2001  (00  FR  0138,  January  19,  2001). 
Similarly,  in  1990,  the  IJ.S.  be])artment 


of  Agriculture's  Food  Saiety  and 
Insj)ection  .Service  instituted  HA(X]P- 
l)ased  rules  for  meat  and  poultry  (9  (3'"R 
l)art  417)  (01  FR  38800,  July  2.1,'  1990). 

In  the  Federal  Register  of  Januarv  10, 
2013  (78  FR  3.103  and  78  FR  3040),' FDA 
announced  the  establi.shnuait  of  two 
doc;ket.s  so  that  the  ])ublic  can  review 
the  produce  saiety  propo.scul  rule  and 
the  ])reventive  controls  proposed  rule 
and  submit  comments  to  the  Agency. 
The.se  proposed  rulemakings  are  the 
first  of  several  k(!y  pro|)osals  in 
furtherance  of  F.SMA’s  food  .safety 
mandate.  The  ])roduce  safety  proposed 
rule  would  estahlish  science-based 
minimum  standards  for  the  .safe 
growing,  harvesting,  j)acking,  and 
liolding  of  ])roduce,  meaning  fruits  and 
vegetables,  grown  for  human 
consum])tion.  The  prodiK:e  safety 
pro])o.sed  rule  would  .siit  forth 
procedures,  ])roc(!.sse.s.  and  practices 
that  FDA  expects  would  reduce 
foodborne  illness  associated  with  the 
con.sumption  of  ])roduce.  The  ])rodut:e 
safety  ])roposed  rule  and  related  fact 
sheets  are  available  {)n  FDA’s  F'SMA 
Web  page  located  at  http:/ /www.fda .goy/ 
Food/FoodSa  fet  y/FSMA  /default  .btm. 

The  ])reventive  controls  proposed  ruh; 
would  apply  to  human  food  and  nupiire 
dome.stic  and  foreign  facilities  that  are 
re(piir(!d  to  regi,st(ir  under  the  FD^iC;  .Act 
to  iiave  written  plans  that  identify 
hazards,  specify  the  steps  that  will  be 
put  in  place  to  minimize  or  prevent 
those  hazards,  monitor  results,  and  act 
to  correct  problems  that  arise.  The 
])reventive  controls  propo.sed  rule  and 
related  fact  sheets  are  available  on 
FDA’s  F.SMA  Web  page  located  at 
http://w\y\y.fda,gov/Food/FoodSafety/ 
FSMA  /default. btm. 

FDA  is  announcing  a  series  of  jniblic 
meetings  entithnl  “The  Food  .Safety 
Modernization  Act  Public  Meeting  on 
Pro])osed  Rules  for  Produce  .Safety  and 
for  Prev(!ntive  Controls  for  Human 
F’ood’’  so  that  the  food  imlustry, 
consumers,  foreign  govea  nments.  and 
other  stakeholders  can  evaluate  and 
comment  on  the  proj)o.sal.s.  The 
Washington,  D(;  public  meeting  is  the 
first  of  three  that  the  Agency  will  hold 
during  the  proposed  rules’  comment 
period.  We  intend  to  hold  the  additional 
])ublic  meetings  in  C’.hicago,  lb  and 
lAjrtland.  OR.  .Specific  locations,  dates, 
and  registration  information  for  these 
meetings  will  app(;ar  in  a  separate 
Federal  Register  document  to  j)ublish 
shortly.  All  three  public  meetings  will 
have  the  same  agenda  and  are  intended 
to  facilitate  and  supjjort  the  j)ro])osed 
rules’  evaluation  and  commenting 
proce.ss. 


II.  How  To  Participate  in  the  Public 
Meeting 

FDA  is  lu)lding  the  public  meeting  on 
the  ])roduce  safety  propo.sed  rule  and 
th(!  preventive  controls  propo.sed  rule  to 
inform  the  public  about  the  rulemaking 
])roc(!s.s.  including  how  to  submit 
comments,  data,  and  c)ther  information 
to  tbe  rulemaking  docket:  to  respond  to 
(luestions  about  tlie  ])ropos(ul  rules:  and 
to  provide  an  o])])ortunity  for  interested 
p(;rsons  to  make  oral  presentations.  Due 
to  limited  sjjace  and  time,  FDA 
encourages  all  persons  who  wish  to 
attend  the  meeting  to  register  in 
advance.  There  is  no  fee;  to  rrigister  for 
the  public  meeting,  and  registration  will 
be  on  a  first-come,  first-served  basis. 

Early  registration  is  recommended 
because  seating  is  limited.  Onsite 
registration  will  be  accepted,  as  s])ace 
permits,  after  all  ])reregistered  attendees 
ar(i  seated. 

Tho.se  recjuesting  an  opjjortunity  to 
make  an  oral  pre.sentation  during  the 
time  allottcul  for  ])ublic  comment  at  the 
meeting  are  asked  to  submit  a  r(!C|uest 
and  to  provide  the  specific  topic  or 
issue  to  he  addressed.  Due  to  the 
anticipated  high  level  of  interest  in 
])res(!nting  public  comment  and  limited 
time  available,  FDA  is  allocating  3 
minutes  to  each  speaker  to  make  an  oral 
])res(!ntation.  .S])eakers  will  be  limited  to 
making  oral  remarks;  there  will  not  be 
an  op|)ortunity  to  display  materials  such 
as  slide  shows,  videos,  or  other  media 
during  the  meeting.  If  time  jKM'mits, 
individuals  or  organizations  that  did  not 
register  in  advance  may  be  granted  the 
opportunity  to  make  an  oral 
])resentation.  FDA  woidd  like  to 
maximize  the  numher  of  individuals 
who  make  a  pre.sentation  at  the  meeting 
and  will  do  our  be.st  to  accommodate  all 
persons  who  wish  to  make  a 
presentation  or  express  their  opinions  at 
the  meeting. 

FDA  encourages  i)ersons  and  grouj)s 
who  have  similar  interests  to 
consolidate  their  information  for 
jne.sentation  by  a  single  representative. 
After  reviewing  the  j)resentation 
recpiests,  F’DA  will  notify  each 
participant  before  the  meeting  of  the 
a])proximate  time  their  pre.sentation  is 
scheduled  to  hegin,  and  remind  them  of 
the  presentation  format  (i.e..  3-minute 
oral  ])resentation  without  visual  nuKlia). 

while  oral  ])resentations  from  s|)ecific 
individuals  and  organizations  will  be 
necessarily  limited  due  to  time 
constraints  during  the  jmblic  meeting, 
stakeholders  may  .submit  (dect runic  or 
written  comments  discu.ssing  any  i.ssues 
of  concern  to  the  administrative  record 
(the  docket)  for  the  rulemaking.  All 
relevant  data  and  documentation  should 
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1h!  sul)mitte(l  with  the  eoinments  to  the  201  l-N-0921 ;  and  for  the  preventive  Table  1  of  this  document  provides 

relevant  docket  (i.e.,  for  the  produce  controls  ])roposed  rule.  Docket  No.  information  on  j)articipation  in  the 

safety  propo.sed  rule.  Docket  No.  FDA-  FDA-2()1  l-N-()920).  j)nl)lic  meetings; 


Table  1 — Information  on  Participation  in  the  Meetings  and  on  Submitting  Comments  to  the  Rulemaking 

Dockets 


Date 

Electronic  address 

Address 

Other  information 

Public  meeting  . 

February  28,  2013, 
from  8:30  a.m.  to  5 
p.m.  and  March  1, 
2013,  from  8:30 
a.m.  to  12  p.m. 

By  February  20,  2013 

Onsite  registration 
both  days  from  8 
a.m.  to  8:30  a.m. 

There  is  no  registra- 

Advance  registration  .. 

Individuals  who  wish  to  participate  in  person 

U  S.  Department  of 
Agriculture  (USDA), 
Wing  5  Entrance, 

14th  and  Independ¬ 
ence  Ave.  SW., 
Washington,  DC 
20024.  Photo  tD 
Required. 

We  encourage  you  to 

Request  to  make  an 

By  February  8,  2013  .. 

are  asked  to  preregister  at  http:// 
WWW. fda.gov/Food/NewsEvents/Work- 
shopsMeetingsConferences/default.htm. 

http://www.  fda.  go  v/Food/NewsE  vents/Work- 

use  electronic  reg¬ 
istration  if  possible’. 

tion  fee  for  the  pub¬ 
lic  meetings.  Early 
registration  is  rec¬ 
ommended  because 
seating  is  limited. 

Requests  made  on 

oral  presentation. 

Request  special  ac- 

By  February  15,  2013 

shopsMeetingsConferences/defautt.htm^. 

Juanita  Yates,  email:  Juanita.yates@fda. 

See  FOR  FURTHER 

the  day  of  the  meet¬ 
ing  to  make  an  oral 
presentation  will  be 
granted  as  time  per¬ 
mits.  Information  on 
requests  to  make 
an  oral  presentation 
may  be  posted  with¬ 
out  change  to  http:// 
WWW.  regulations, 
gov,  including  any 
personal  information 
provided. 

commodations  due 
to  a  disability. 

Submit  electronic  or 
written  comments. 

By  May  16,  2013  . 

hhs.gov. 

Docket  Nos.  FDA-201 1-N-0920  and  FDA- 
201  l-N-0921. 

Preventive  Controls  for  Human  Food  Pro¬ 
posed  Rule:  http://www.regulations.gov/ 
ff!docketDetail;D=FDA-20 1 1-N-0920. 

Produce  Safety  Proposed  Rule:  http:// 
www.regulations.gov/#!docketDetail:D= 
FDA-2011 -N-0921. 

INFORMATION 

CONTACT 

1  You  may  also  register  via  email,  mail,  or  fax.  Please  include  your  name,  title,  firm  name,  address,  and  phone  and  FAX  numbers  in  your  reg¬ 
istration  information  and  send  to  Courtney  Treece  (see  FOR  FURTHER  INFORMATION  CONTACT).  Onsite  registration  will  also  be  available. 

2  You  may  also  request  to  make  an  oral  presentation  at  the  public  meeting  via  email.  Please  include  your  name,  title,  firm  name,  address,  and 
phone  and  fax  numbers  as  well  as  the  full  text,  comprehensive  outline,  or  summary  of  your  oral  presentation,  and  send  to  Juanita  Yates  (see 

FOR  FURTHER  INFORMATION  CONTACT). 


III.  (]niTUTieiit.s,  Transcripts,  and 
Recorded  Video 

Information  and  data  .submitted 
voluntarily  to  FDA  during  the  public 
meeting  will  become  part  of  the 
administrative  record  for  the  relevant 
rulemaking  and  will  he  accessible  to  the 
public  at  IittpJ/w’ww.raguIdtions.gov. 
The  transcrijjt  of  the  proceedings  from 
the  jiuhlic  meeting  will  become  part  of 
the  administrative  record  for  each  of  the 
rulemakings.  Plea.se  he  advised  that  as 
.soon  as  a  transcrijit  is  available,  it  will 
he  accessible  at  h\lp:/ / 
w’w’w. raguIations.gov  i\nd  at  FDA’s 
FSMA  Web  site  at  h1tp://\viv\v.f(ia.gov/ 


Food/FoodSafaty/FSMA/.  It  may  also  he 
viewed  at  the  Division  of  Dockets 
Management  (HFA-3().'>),  Food  and  Drug 
Administration,  .'itiJO  Fishers  Fane,  rm. 
1091,  Rockville,  MD  2()8.'j2.  A  transcript 
will  also  he  available  in  either  hardcopy 
or  on  CD-ROM,  after  submission  of  a 
Freedom  of  Information  retpiest.  Written 
recpiests  are  to  lx;  sent  to  the  Division 
of  Freedom  of  Information  (EFFM- 
1029),  12420  Parklawn  Dr.,  Element 
Bldg.,  Rockville,  MD  20857. 
Additionally,  FDA  will  he  video 
recording  the  public  meeting.  Once  the 
recorded  video  is  available,  it  will  he 
accessible  at  FDA’s  FSMA  Web  site  at 


http:// WWW. fda.gov/Food/FoodSafatv/ 
FSMA/. 

Dated:  |aiuiary  24.  2012. 

Leslie  Kiix, 

Assistant  (ionnnissionar  for  Policv. 

|I-'K  Doe.  2()i;i-020H>)  Filed  iim| 
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DEPARTMENT  OF  STATE 

22  CFR  Parts  120, 121,  and  123 
RIN  1400-AD19 
[Public  Notice  8165  ] 

Amendment  to  the  International  Traffic 
in  Arms  Regulations:  Revision  of  U.S. 
Munitions  List  Category  IV 

agency:  D(!j)artnient  of  State. 

ACTION:  Projjosed  rule. 

SUMMARY:  As  j)art  of  the  President’s 
Kxport  (iontrol  Reforin  effort,  the 
I)e|)artment  of  State  proposes  to  amend 
tlm  International  TrafiK;  in  Anns 
R(!gulations  (ITAR)  to  revise  (Category  IV 
(launch  vehicles,  guided  missiles, 
halli.stic  missiles,  rockets,  torpedoes, 
hoinhs,  and  mines)  of  the  U.S. 

Munitions  List  (USML)  to  de.scrihe  more 
precisely  the  articles  warranting  control 
on  the  IISML.  The  revisions  contained 
in  this  rule  are  jjart  of  the  D(!partment 
of  State's  retrospective  plan  under  E.O. 
13.'j(i3  complettul  on  August  17.  2011. 
The  13ej)artment  of  State's  full  plan  can 
Im!  accessed  at  httj)://www.. state.gov/ 
documents/organization/1 81 028.pdf.  In 
addition,  .several  I  TAR  sections 
addressing  the  Missile;  Teclmology 
Uontrol  Regime;  (MTC^R)  Anne;x  are; 
re;vi.seel  to  preeviele  a  new  me;the)d  e)f 
ielentifying  articU;.s  e:e)mme)n  te;  the; 

MTUR  Annex  anel  the;  II.SML.  Anel,  the; 
ITAR  se;e;tie)n  eie;.se;rihing  .shij)me;nts 
l)e;tw(;(;n  11..S.  pe)s.se;ssie)ns  is  clarifieel  to 
eenly  ene;omj)ass  theese  shi])ment.s  that  ele; 
not  transit  ii  feereign  e:e)untrv. 

DATES:  The  Department  of  State;  will 
accej)t  ce)mments  eni  this  j)re)pe)se;el  rule 
until  Mare:h  18.  2013. 

ADDRESSES:  Interesteel  j)arties  mav 
sid)mit  ce)mme;nts  within  4.')  elays  e)f  the; 
elate;  of  j)uhlie;ation  hv  one  e)f  the 
fe)lle)wing  me;the)ds: 

•  Email: 

l)DT(JEasponseTaam@stata.gov  with  the 
.suhie;e;t  line;.  “ITAR  Amendment — 
Cate;ge)rv  IV.  ” 

•  Intarnat:  At  wn  w. regulations. gov, 
se;are;h  fe)r  this  notic;e  hv  using  this  rule’s 
RIN  (140()-AD19). 

Cemiments  re;e:e;ive;el  after  that  date;  will 
Im:  ce)nsielereel  if  fe;asihle.  hut 
ce)nsiele;ratie)n  canned  he  as.sure;d.  Those; 
suhmitting  e;e)mments  shoidei  not 
include  any  j)e;rse)n;illy  iele;ntifying 
informatie)!!  thi;y  de;  ne)t  ele;sire  to  he 
made  jmhlic  e)r  information  fe)r  whie;h  a 
e:Iaim  e)f  ce)nfieie;ntiality  is  a.sserteel 
lK;e;ause  thexse  ce)mme;nts  anel/or 
transmittal  emails  will  he  maele; 
available  for  public  in.spe;e:tion  anel 
copying  after  the  cle)se;  of  the  comment 
|)e;rie)el  via  the  Dirt;cte)rate  e)f  De;fe;n.se 
Traele;  (;e)ntre)l.s  Web  site  at 


WWW. pnuhitc. stale.gov.  Partie;s  who 
wish  te)  e:e)mme;nt  ;me)nymously  may  ele; 
se)  by  suhmitting  the;ir  exanments  via 
www.regulations.gov.  le;aving  the  fielels 
that  woulel  ielentify  the;  exemmenter 
blank  anel  inedueling  ne;  ielentifying 
informatie)!!  in  the;  e;e)mme;nt  it.se;lf. 
(x)mme;nts  suhmitteei  via 
www.regulations.gov  ;u  e;  imme;eli:ite;lv 
available  for  puhlie:  in.spe;ctie)n. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Uanelace  M.  j.  Ue)fe)rlh,  nire;e;te)r,  Offiex; 
of  De;fense;  Traele  (xentreels  Polieiy.  U.S. 
De;j)artment  e)f  State,  telephenie  (202) 
()()3-2702,  e)r  email 

DDT(iBesponseTeain@state.gov.  ATTN: 
Re:gulatorv  Cdiange,  U.SML  Cate;ge)rv  IV. 

SUPPLEMENTARY  INFORMATION:  The 
Dire;e:te)rate  e)f  Defense  Traele  Ue)ntre)ls 
(DDTU).  U.S.  Department  e)f  State, 
aelministers  the;  Inte;rnatie)nal  Traffie:  in 
Arms  Re;gulatie)ns  (ITAR)  (22  (]FR  |):irt.s 
120-130).  The;  items  sul)je;e:t  te)  the; 
juriselie:tion  e)f  the  ITAR,  i.e.,  "ele;fe;n.se; 
artie:le;,s,’’  are;  ielentifie;el  on  the;  ITAR’s 
U.S.  Munitions  List  (USML)  (22  C:FR 
121.1).  With  fe;w  e;xe;e;ptions,  ite;ms  ne)t 
suhjeeit  te)  the;  e;xpe)rt  ce)ntre)l  juri.selie:tie)n 
e)f  the  ITAR  are;  ,sul)je;e:t  te)  the; 

)uriselie:tion  of  the  I';x])e)rt 
Aehninistratie)!!  Re;gulcitie)ns  (“fJAR.”  I.t 
(3''R  parts  730-774.  whie.h  ine:luele;s  the; 
(]e)mme;re:e  Uontre)!  List  ((X’,L)  in 
Supplement  Ne).  1  to  j)art  774), 
iielministereel  by  the;  Bureau  e)f  Inelustrv 
anel  Se;e:urity  (BIS),  U.S.  De;i)iutment  e)f 
(k)mme;re;e.  Be)th  the  ITAR  anel  the:  FAR 
impe).se;  lie:ense  re;e]uire;ment.s  on  e;xports 
anel  ree;x])e)rt.s.  Items  not  sul)je;e:t  te)  the 
ITAR  e)r  te)  the  e:xclu.sive  lie:en.sing 
juriselieXie)!!  of  any  e)ther  set  e)f 
regulatie)ns  are  .sul)je;ct  te)  the;  FAR. 

All  re;fe;re;nce;s  to  the  USML  in  this 
rule;  are  te)  the  list  e)f  defense  articles 
that  are  e:e)ntrolleel  for  the  ])urpose  of 
expe)rt  e)r  temporary  im])e)rt  pursuant  to 
the  ITAR.  and  not  te)  the;  elefen.se  articles 
e)n  the  USML  that  are;  e;e)ntre)lle:el  hv  the; 
Bure;au  of  Alcohe)!,  Te)l)acce),  Fire;arms 
anel  Fxple)sives  (ATF)  fe)r  the  })urpe).se  e)f 
permanent  im])e)rt  nneler  its  re;gulatie)ns 
(.see;  27  CFR  peirt  447).  Pursuant  to 
se;e:tie)n  38(a)(1)  e)f  the  Arms  Fx|)e)rt 
Ceentrol  Ae:t  (AFCA),  all  ele;fe;nse!  artie:le;.s 
ce)ntre)lle;el  for  e;xpe)rt  e)r  imj)e)rt  are;  part 
e)f  the;  U.SML  uneie;r  the;  AFC'A.  Fe)r  the 
sake  e)f  clarity,  the;  list  e)f  ele;fe;nse;  artie:les 
ce)ntre)lled  by  ATF  for  the;  pur])e).se;  e)f 
permanent  im])e)rt  is  the;  Uniteel  .States 
Munitieens  Imj)ort  Li.st  (USMIL).  The: 
transfer  e)f  elefense  artie:le;.s  fre)m  the 
ITAR’s  U.SML  te)  the  FAR’s  (X]L  fe)r  the; 
purpo.se  e)f  ex])e)rt  ce)ntre)l  eloe;s  ne)t  affe;e;t 
the  list  of  elefense;  articles  controlleel  e)n 
the  U.SMIL  unele:r  the  AF(]A  fe)r  the; 
j)urpe)se;  e)f  ])e;rmane!nt  im])e)rt. 


Export  (Xnitrol  Reform  Update 

The;  De;|)artments  e)f  .State  anel 
(’,e)mme;re:e;  ele.scriheel  in  their  re;spe;e:tive; 
Aelvanceel  Ne)tie:e;s  of  Pre)])e)se;el 
Rulemaking  (ANPRM)  in  De;e:emhe;r 
2010  the;  Aelministratieen’s  ])lim  te)  make; 
the;  U.SML  ;mel  the  (XIL  pe)sitive,  tie;re;ei, 
anel  aligne;el  se)  th;it  e;ve:ntually  they  e;an 
he  e:omhine;el  into  ii  single  e:e)ntre)l  list 
(.see  “(X)mme;re:e;  (;e)ntre)l  Li.st:  Re;vi.sing 
De;.se;ri])tie)n.s  e)f  Items  anel  Feereign 
Availability,’’  75  FR  7()()()4  (Dee:emher  9, 
2010)  anel  “Revisie)ns  to  the  United 
.States  Munitie)ns  List.’’  75  FR  7()‘)3.') 
(Dee:e;ml)e;r  10,  2010)).  The;  ne)tie:e;s  akso 
e.alleel  fe)r  the;  e;.stahli.shme;nt  e)f  a  “bright 
line"  hetwe;en  the  U.SML  anel  the  (XT  to 
reelue:e  ge)ve;rnment  anel  industry 
une:e;rtainty  re;gareling  ex])e)rt 
juriselie;tie)n  by  clarifying  whe;ther 
particular  items  are  suhje;e:t  te)  the 
juriseliction  e)f  the;  ITAR  or  the;  EAR. 
While  the;.se  remain  the 
Aelmini.stratieen’s  ultiniiite  Export 
Control  Refe)rm  e)hjee:tives.  their 
e;one:urre:nt  implemeaitation  woulel  he 
])re)l)le;matic  in  the  near  te;rm.  In  e)reler  te) 
me)re  eiuie:kly  reach  the  national  se;e:urity 
e)hje;e:tive;.s  e)f  gre:ate;r  interoperability 
with  U..S.  allie;s,  e;nhane:ing  the  elefense 
inelu.strial  base,  anel  ])ermitting  the;  U..S. 
Ce)ve;rnme;nt  te)  fe)e:u.s  its  re;.se)ure:e;.s  e)n 
e:e)ntre)lling  anel  moniteering  the  expeert 
anel  ree;x])e)rt  e)f  me)re;  signifie.ant  items  te) 
ele;.stinatie)ns.  enel-uses.  anel  enel-u.se;r.s  e)f 
gre;ater  e:e)ne;e;rn  than  NA 1X1  allies  anel 
e)ther  multi-re;gime;  partners,  the 
Aehninistratie)!!  has  elee;ieleel,  as  an 
i!!teri!!!  .stej),  te)  pre)])e)se  anel  ienpleenent 
revisions  te)  he)th  the  U.SML  a!!el  the  ("C.L 
that  are;  more  pe).sitive,  hut  !!e)t  yet 
tierreel. 

.Spee:ifie:ally,  based  in  part  e)n  a  review 
e)f  the;  e;o!!!!i!e;!its  ree:eiveel  in  re;.s])e)!!se  to 
the  Dee:e!!!her  2010  notict;.s,  the 
Aehnini.stratie)!!  has  eletermined  that 
funelan!entally  altering  the  strue:ture;  of 
the;  U.SML  by  tie;ri!!g  and  aligning  it  on 
a  e:ate;gorv-l)y-c.ate;ge)ry  basis  woulel 
significantly  eli.sru])t  the;  expe)rt  e:e)ntre)l 
e;e)!!!plia!!ce  systems  anel  pre)e:eelure;.s  e)f 
exj)e)rters  a!!d  re;e;xpe)rter.s.  Fe)r  e;xa!!!])le:, 
until  the  entire  U.SML  was  revise;el  anel 
l)e;e:a!!!e:  final,  some  U.SML  e;ate;gorie;s 
we)!!lel  follow  the  le;gacy  numbering  <!!!(! 
e:o!!tre)l  .structures  while  the  newlv 
re;vise;el  categories  woulel  follow  a 
e:e)!!!pletely  elifferent  neemhering 
strue:ture;.  In  eerder  te)  alle)w  for  the 
!!atie)!!al  .see:urity  he;ne;fits  to  fle)w  fre)!!! 
re;-alig!!i!!g  the;  juriselictional  staties  e)f 
elefe;!!se  artie:le;.s  that  !!e)  le)!!ger  warnmt 
e;e)!!tre)l  on  the;  U.SML  on  a  cate;gory-l)y- 
e:ate;gorv  basis  while  !!!i!!i!!!izi!!g  the 
ienpact  e)!!  e;xpe)rte;r.s’  internal  e:e)!!trol 
anel  juriselie:tional  a!!d  e;las.sifie:atie)!! 
!!!arki!!g  systems,  the  Aehninistratie)!! 
plans  to  proe:e)ed  with  building  pe).sitive 
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lists  now  and  afterward  return  to 
structural  changes. 

Revision  of  Category  IV  and  Other 
ITAK  Sections 

This  pro])osed  rule  revi.ses  IJSML 
Oaliigorv  IV  (launch  vehicles,  guided 
missiles,  hallistic  missiles,  rockets, 
torpedoes,  homhs,  and  mines). 

Paragraph  (a)  is  revised  to  remove 
demolition  blocks  and  blasting  cai).s, 
and  to  add  .sul)])aragraph.s  (1)  through 
(11)  to  more  clearly  describe  the  articles 
controlled  in  (a).  ITAR  §  121.11,  which 
further  describes  demolition  blocks  and 
hla.sting  caps,  is  removed  and  placed  in 
rescirve. 

Paragraphs  (h)  and  (d)  are  revi.sed  to 
more  specifically  enumerate  the  articles 
controlled  therein. 

Military  explosive  exc:avating  devices, 
currently  enumerated  in  i)aragraph  (e), 
are  to  he  transferred  to  the  jurisdiction 
of  the  Dejiartment  of  Commerce  under 
Ex])ort  Control  Classification  Number 
(ECX',N)  ()A(i()4.c.  The  articles  currently 
(mnmerated  in  paragraph  (f).  ablative 
materials,  will  remain  under  ITAR 
control  hut  are  to  he  moved  to  IJSML 
Category  XI 1 1(d). 

Paragrajjh  (h)  is  revised  by  removing 
its  broad  catch-all  wording  and  adding 
subparagraphs  (1)  through  (31)  to 
specificallv  enumerate  the  articles 
controlled  in  that  i)aragraph. 

ri'AR  §121..'),  which  j)rovide.s 
clarification  of  paragraph  (i;),  is 
removed.  Articles  currently  therein  are 
identified  in  a  note  to  paragra])h  (c)  or 
are  enumerated  in  ])aragra])h  (h). 

ITAR  §  121. It),  which  lists  articles  on 
the  Mi.s.sile  'rechnology  Control  Regime 
(MTCR)  Annex  also  enumerated  on  the 
IJSML,  including  in  II.SML  Category  IV, 
is  removed  and  jjlaced  in  reser\'e. 
Articles  common  to  the  MTCR  Annex 
and  the  IJSML  are  to  he  identified  on 
the  USML  with  the  parenthetical 
“(MT)”  at  the  end  of  each  .section 
containing  such  articles.  ITAR 
§§120.29,  121.1(c),  and  121.2  are  also 
revised  ac:cordingly. 

Finally,  ITAR  §  123.12  is  revi.sed  to 
add  clarifying  language  regarding  the 
shi])ment  of  defen.se  articles  between 
II.S.  possessions.  For  a  shipment  of 
defense  articles  between  IJ.S. 
possessions  not  to  require  an  export 
license,  the  shipment  must  he  direct, 
without  transiting  a  foreign  countrv.  A 
tem])orary  export  liccmse  is  recpiired  for 
.shipments  that  do  transit  a  foreign 
countrv. 

Deiinition  for  Specially  Designed 

Although  one  of  the  goals  of  the 
export  control  reform  initiative  is  to 
describe  USML  controls  without  using 
design  intent  criteria,  a  few  of  the 


controls  in  the  j)ropo.sed  revision 
nonetheless  u.se  the  term  “specially 
designed.”  It  is.  therefore,  nece.s.sarv  for 
the  Department  to  define  the  term, 
rhree  ])roposed  definitions  have  been 
published  to  date.  For  the  |)urpose  of 
evaluation  of  this  pro|)os(;d  rule, 
reviewers  should  use  the  definition 
l)rovided  by  the  Department  of  State  in 
the  June  19,  2012,  proposed  rule  (77  FR 
30428). 

Request  for  Comments 

As  the  U.S.  Covernment  works 
through  the  proj)o.sed  revisions  to  the 
USML,  some  solutions  have  hiurn 
ado])ted  that  were  determined  to  he  the 
best  of  available  options.  With  the 
thought  that  nudtiple  perspectives 
would  he  beneficial  to  the  USML 
revision  j)roces.s,  the  Department 
welcomes  the  assistance  of  users  of  the 
lists  and  requests  input  on  the 
following: 

(1)  A  key  goal  of  this  rulemaking  is  to 
ensure  the  USML  and  the  (JCL  together 
control  all  the  items  that  meet 
Wassenaar  Arrangement  commitments 
embodied  in  Munitions  List  (Jategory  4 
(WA-ML4).  To  that  end.  the  public  is 
asked  to  identify  any  potential  lack  of 
coverage  brought  about  hv  the  proposed 
rules  for  USML  Category  IV  contained 
in  this  notic(!  and  for  (JCL  ECCJN  ()A()()4 
published  separately  by  the  Departimait 
of  Comm(;rce  when  reviewed  together. 

(2)  The  key  goal  of  this  rulemaking  is 
to  establish  a  “bright  line”  between  the 
USML  and  the  CCL  for  tin;  control  of 
these  items.  The  public  is  asked  to 
provide  specific  exam])les  of  launch 
vehicles,  guided  missiles,  halli.stic 
missiles,  rockets,  toiqjedoes,  homhs,  and 
mines  who.se  jurisdiction  woidd  he  in 
doubt  based  on  this  revision. 

In  addition,  the  Department  welcomes 
comments  on  the  projjosed  revision  of 
§§121.18  and  123.12. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

'Flu;  Department  of  State  is  of  the 
opinion  that  controlling  the  import  and 
export  of  defense  articles  and  .services  is 
a  foreign  affairs  function  of  the  United 
States  Covernment  and  that  rules 
im])lementing  this  function  are  exenqjt 
from  .sections  .‘).53  (rulemaking)  and  .').')4 
(adjudications)  of  the  Administrative 
Procedure  Act  (APA).  Although  the 
Department  is  of  the  opinion  that  this 
rule  is  exempt  from  the  rulemaking 
j)rovisions  of  the  APA,  the  Department 
is  publishing  this  rule  with  a  4.5-day 
provision  for  public  comment  and 
without  |)rejudice  to  its  determination 
that  controlling  the  import  and  export  of 
defen.se  services  is  a  foreign  affairs 


function.  As  noted  above,  and  also 
without  j}rejudice  to  the  De])artment 
position  that  this  rulemaking  is  not 
subject  to  the  APA,  the  Department 
previously  published  a  related  Advance 
Notice  of  Pro])os(;d  Rulemaking  (RIN 
14()()-AC78),  and  acce])ted  comments 
for  80  (lavs. 

Hegidatnry  Flexibility  Act 

Since  tin;  Department  is  of  the 
opinion  that  this  proposed  rule  is 
exemj)t  from  the  provisions  of  5  U.S.CJ. 
553,  there  is  no  requirement  for  an 
analysis  under  the  Regulatory 
Flexibility  Act. 

Unfunded  Mandates  Reform  Act  of  I!)95 

This  ])ro])o.sed  rulemaking  does  not 
involve  a  mandate  that  will  result  in  the 
exjjenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  .sector,  of  SlOO  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniciuely  affect  small  governments. 
Therefore;,  no  actions  were;  ele;emed 
n(;c(;.ssary  under  the  i)rovi.si()ns  of  the 
Unfunded  Mandat e;.s  R(;form  Act  of 
1995. 

Snudl  Business  Regulaton'  Enforcement 
F(urness  Act  of 

'I’liis  proposed  ruleniciking  has  t)e;e;n 
found  not  to  he  a  major  rule  within  the 
meaning  of  the  Small  13usine;.ss 
Re;gulatorv  Enforcement  Fairne.ss  Act  of 
1998. 

Executive  Orders  12372  and  13132 

This  proposed  rulemaking  will  not 
have  substantial  (lir(;ct  effe;cts  on  the 
Stat(;.s.  on  the  relationshij)  h(;tw(;en  the 
national  g()vt;rnment  and  tlie  Statt;s,  or 
on  the  distribution  of  jjower  and 
re.si)()n.sihilitie;.s  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Ex(;cutive  Orde;r  13132, 
it  is  determined  that  this  projjosed 
ruh;making  does  not  have  sufficient 
fe;(l(;ralism  im])lication.s  to  require; 
consultations  or  warrant  the  preparation 
of  a  federalism  summarv  impact 
statement.  The  r(;gulati()n.s 
im])h;menting  Ex(;cutive  Order  12372 
r(;gareling  intergovernme;ntal 
consultation  on  Federal  programs  and 
activities  do  not  ap])ly  to  this  propo.sed 
rulemaking. 

Executive  Orders  12866  and  13563 

Ex(;(;ntive  ()rd(;r.s  13583  and  12888 
dir(;ct  agenci(;.s  to  ass(;.ss  all  costs  and 
l)e;neiit.s  of  available  r(;gulatory 
alternatives  and.  if  r(;gulati()n  is 
necessary,  to  s(;le;ct  regulatory 
aijproaches  that  maximize  net  l)e;nefit.s 
(including  potential  e;conomic, 
environmental,  public  h(;alth  and  safety 
(;flect.s.  distributed  impacts,  and  i;quity). 


Federal  Register /Yol.  7H,  No.  21 /Thursday,  january  :il,  2()13/lhoposed  Rules 


6767 


I'hoso  Executive  Orders  stress  the 
importance  of  (juantifying  hotli  costs 
and  benefits,  of  reducing  costs,  of 
iiarmonizing  rules,  and  of  j)ronu)ting 
Ilexihility.  These  ruliJS  hax  e  been 
designatcul  ‘‘significant  regidatorv 
actions.”  although  not  economically 
significant,  under  section  3(f)  of 
Executive  Order  128(>(i.  Accordingly, 
this  proposed  rule  has  heim  reviewed  hy 
the  Office  of  Management  and  Budget 
(OMB). 

hJxHCiiiivfi  Ordar  I2d8fi 

The  Diipartment  of  State  has  reviewed 
this  pro])o.sed  rulemaking  in  light  of 
sections  3(a)  and  3(h)(2)  of  Executive 
Order  12988  to  eliminate  ambiguity, 
minimize  litigation,  establi.sh  clear  legal 
standards,  and  reduce  burden. 

Executivf^  Order  13175 

The  Department  of  State  has 
determined  that  this  j)roj)o.sed 
rulemaking  will  not  have  tribal 
implu:ations.  will  not  impose 
substantial  dinjct  compliance  costs  on 
Indian  tribal  governments,  and  will  not 
preemjJt  tribal  law.  Accordingly. 
Executive  Order  1317.'j  does  not  apply 
to  this  |)roj)osed  ridemaking. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  law.  no  per.son  is  reipiired  to  respond 
to,  nor  is  subject  to  a  jjenaltv  for  failure 
to  coinjily  with,  a  collection  of 
information,  subject  to  the  reijuirements 
of  the  Bajierwork  Reduction  Act  of  lUO.'i 
(44  IJ.S.Ck  3.'i()l  et  seq.)  (BRA),  unless 
that  collection  of  information  disjilavs  a 
currently  valid  OMB  control  number. 
1’his  jiroposed  rule  would  affect  the 
following  approved  collections:  (1) 
Statement  of  Registration.  DS-2()32. 
OMB  No.  140.')-()()()2:  (2)  Ajiplication/ 
License  for  Permanent  Exjiort  of 
Uncla.ssified  Defense  Articles  and 
Related  Unclassified  Technical  Data, 
DSP-.'S.  OMB  No.  14().'5-0()03:  (3) 
Ajiplication/License  for  'I’emporary 
Import  of  Unclassified  Defen.se  Articles. 
DSP-til.  OMB  No.  14().")-()013:  (4) 
Nontransfer  and  U.se  Certificate,  DSl’- 
83.  OMB  No.  140.^)-()021;  (.5) 
Application/License  for  Permanent/ 
Temporary  Export  or  Temjiorarv  Import 
of  Classified  Defen.se  Articles  and 
Cla.ssified  Technical  Data,  DSP-8.'i, 
OMB  No.  14{).'j-()()22;  (8)  Aiijdication/ 
ldcen.se  for  Temjiorary  Exjiort  of 
Unclassified  Defense  Articles.  DSP-73, 
OMB  No.  1405-0023:  (7)  Statement  of 
Political  ('.ontributions.  Fees,  or 
Commissions  in  Connection  with  the 
Sale  of  Defense  Articles  or  Services, 
OMB  No.  1405-002.5;  (8)  Authority  to 
Export  Defen.se  Articles  and  .Services 
.Sold  Under  the  Foreign  Military  .Sales 


(FMS)  IVogram,  D.SP-94.  OMB  No. 

140.5- 0051;  (9)  A|)])lication  for 
Amendment  to  License  for  Export  or 
Import  of  Classified  or  Unclassified 
Defense  Articles  and  Related  'I’echnical 
Data,  DSIM).  -02.  -74.  -119,  OMB  No. 

140.5- 0092;  (10)  Reipie.st  for  Approval  of 
Manufacturing  License  Agreements, 
Technical  Assistance  Agreements,  and 
Other  Agreements.  D.SP-5,  OMB  No. 

140.5- 0093;  (11)  Maintenance  of  Records 
hy  Registrant.s,  OMB  No.  140.5-0111: 

(12)  Annual  Brokering  Report.  D.S-4142. 
OMB  No.  140.5-0141;  (13)  Brokering 
Prior  Ajiproval  (Licen.se),  D.S-4143. 

OMB  No.  1405-0142:  (14)  Projected  .Sale 
of  Major  Weapons  in  .Support  of  .Section 
2.5(a)(1)  of  the  Arms  Export  Cdmtrol  Act. 
D.S-4048.  OMB  No.  140.5-0150;  (15) 
Export  Declaration  ofDefen.se  Technical 
Data  or  Services.  D.S-4071,  OMB  No. 

140.5- 01.57;  (10)  Reque.st  for  Commodity 
jurisdiction  Determination,  D.S-4070. 
OMB  No.  140.5-0103;  (17)  Reque.st  to 
Change  End-U.ser,  End-U.se,  and/or 
Destination  of  Hardware.  D.S-()004. 

OMB  No.  140.5-0173;  (18)  Reiiuest  for 
Advisory  Opinion,  D.S-OOOl,  OMB  No. 

140.5- 0174;  (19)  Voluntarv  Disclosure, 
OMB  No.  140.5-0179:  and'  (20) 
Technology  .Security/fdearance  Plans, 
.Screening  Records,  and  Non-Disclosure 
Agniements  Pur.suant  to  22  (^FR  12().18, 
OMB  No.  140.5-0195.  The  Department 
of  .State  helieves  there  will  he  minimal 
changes  to  these  collections.  The 
Department  of  .State  helieves  the 
comhined  effect  of  all  rules  to  be 
jiubli.shed  moving  commodities  from 
the  U.SML  to  the  EAR  as  jiart  of  the 
Administration's  Ex])ort  (Control  Reform 
would  decrease  the  numher  of  license 
applications  hy  apjiroximately  30.000 
annually.  The  Dejiartment  of  .State  is 
looking  for  comments  on  the  potential 
reduction  in  hurden. 

List  of  Subjects  in  Parts  120,  121,  and 

123 

Arms  anil  munitions,  Exjjorts. 
Accordingly,  for  the  reasons  sot  forth 
above.  Title  22,  Chapter  1,  Subchapter 
M,  parts  120.  121.  and  123  are  proposed 
to  he  amended  as  follows: 

PART  120— PURPOSE  AND 
DEFINITIONS 

■  1 .  The  authoritv  citation  for  part  1 20 
continues  to  read  as  follows: 

Authority:  Sees.  2.  38.  and  71,  Piil).  L.  90- 
029.  90  .Stai.  744  (22  27.52.  2778. 

2797):  22  IL.S.C.  2794;  E.O.  11958,  42  FK 
4311;  E.O.  13284.  08  1  R  4075;  3  CFR,  1977 
(]oinjj.  p.  79;  22  ll.S.t;.  2051a;  Piil).  L.  105- 
201,  112  .Stal.  1920;  Pul).  L.  111-200. 

■  2.  .Section  120.29  is  revi.sed  to  read  as 
follows: 


§120.29  Missile  Technology  Control 
Regime. 

(a)  For  jnn  poses  of  this  suhehapter, 
Missihi  Technology  Control  Regime 
(MTCR)  means  the  jiolicy  .statement 
between  the  United  .States,  the  United 
Kingdom,  the  Federal  Republic  of 
Cermanv.  France,  Italy,  ("anada,  and 
japan,  announced  on  April  10,  1987,  to 
re.strict  sensitive  missile-relevant 
transfers  based  on  the  M  I’CR  Annex, 
and  any  amendments  thereto. 

(h)  The  term  MTCR  Annex  means  the 
MTCR  Cuidelines  and  the  Equipment, 
.Software  and  Technology  Annex  of  the 
MTCR,  and  any  amendments  thereto. 

(c)  MT(]R  Annex  items  enumerated  on 
the  U.S.  Munitions  List  shall  he 
annotated  hy  the  parenthetical  ‘‘(MT)” 
at  the  end  of  each  applicable  jiaragraph. 

PART  121— THE  UNITED  STATES 
MUNITIONS  LIST 

■  3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Aiilhority:  .Secs.  2.  38.  and  71.  Piih.  L.  90- 
029.  90  .Slat.  744  (22  ll.S.C.  2752.  2778. 

2797):  E.O.  11958.  42  FR4311:  3  CI-'R.  1977 
(loinp.  p.  79;  22  II..S.C.  2051a:  Pnh.  L.  105- 
201,  112  Stal.  1!)20. 

■  4.  .Section  121.1  is  amended  hv 
revising  paragraph  (c)  and  U..S. 
Munitions  List  Category  IV.  as  follows: 

§  121.1  General.  The  United  States 
Munitions  List. 

***** 

(c)  Missile  Technology  Control  Regime 
(MTCRj  Annex.  The  parenthetical 
“(MT)”  indicates  those  defense  articles 
that  are  on  the  MTCR  Annex.  See 
§  120.29  of  this  suhchajiter. 
***** 

Category  IV^ — Launch  Vehicles,  Guided 
Missiles,  Ballistic  Missiles,  Rockets, 
Torpedoes,  Bombs,  and  Mines 

*(a)  Rockets,  space  launch  vehicles 
(.SLVs),  missiles,  bombs,  torpedoes, 
depth  charges,  mines,  and  grenades,  as 
follows: 

(1)  Rockets,  .SLVs,  and  missiles 
capable  of  delivering  at  least  a  5()()  kg 
pavload  to  a  range  of  at  least  300  km 
(MT); 

(2)  Rockets,  .SLVs,  and  missiles 
capable  of  delivering  less  than  a  500  kg 
pavload  to  a  range  of  at  least  300  km 
(MT); 

(3)  Man-j)ortahle  air  deien.se  sv.stems 
(MANPADS): 

(4)  Anti-tank  missiles  and  rockets: 

(5)  Rockets,  SLVs,  and  missiles  not 
meeting  the  criteria  of  jiaragraphs  (a)(1) 
through  (a)(4)  of  this  category; 

(0)  Bombs; 

(7)  Torpedoes; 

(8)  Depth  charges; 
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(0)  Anti-personnol,  anti-vohiclc,  or 
anti-armor  land  mines  (e.g.,  area  denial 
(hndces): 

(10)  Anti-helicopter  mines: 

(11)  Naval  mines;  or 

(12)  Fragmentation  and  high 
explosive  hand  grenad(;s. 

Note  1  to  paragraph  (a):  “Kaiigi!”  is  tin; 
inaxinuiin  distance  llial  llie  speciiuxi  rockiil 
syst(!in  is  cajialde  of  Iravcding  in  the  inode;  ol 
stal)le  Hight  as  nieasnr(;d  by  tin;  proj(;(:tion  ol 
its  traj(;(:lory  over  tin;  sin  lace;  of  tin;  I'iartli. 

'Ilu;  inaxinunn  capability  l)as(;d  on  the  design 
characteristics  of  the  system.  \vh(;n  fnllv 
load(;d  with  fuel  or  i)ro])(;llant.  will  be  laki;n 
into  consideration  in  d(;t(;rinining  range,  'tin; 
range  for  rockiit  syst(;nis  will  be  d(;terniined 
ind{;])(;nd(;nlly  of  any  (;xlernal  factors  such  as 
ojierational  restrictions,  limitations  impo.sed 
by  telemetry,  data  links,  or  oth(;r  (;xternal 
constraints.  For  rocket  systems,  the  range 
will  bi;  deli;rmin(;d  using  the  trajectory  that 
maximizes  range,  assuming  International 
Civil  Aviation  Organization  (KiAO)  standard 
atmos])h(;re  with  z(;ro  wind. 

Note  2  to  paragraph  (a):  "Payload”  is  the 
total  mass  that  can  hi;  carri(;d  or  d(;liv(;r(;d  bv 
tlu;  specifi(;d  rocket,  .SLV,  or  missile  that  is 
not  used  to  maintain  flight. 

Note;  3  to  paragraph  (a):  This  |)aragra])h 
do(;.s  not  control  model  and  high  jiowi;!’ 
rock(;l.s  (as  defined  in  National  Fin; 

Prol(;clion  Association  Codi;  1 122)  and  kits 
tben;of  made;  of  |)a))(;r,  wood,  fib(;rglass.  or 
jdastic  containing  no  substantial  im.-tal  parts 
and  d(;sign(;d  to  be;  flown  with  hobbv  rocket 
motors  that  an;  c(;rtifi(;d  for  consnm(;r  use. 
Such  rock(;ls  must  not  contain  active;  controls 
(e.g..  KF  or  CP.S). 

Note  4  to  jiaragraph  (a):  "Mine"  m(;ans  a 
nuinilion  ))lac(;d  under,  on  or  m;ar  tlu; 
ground  or  oth(;r  snrfaci;  ar(;a  and  design(;d  to 
bi;  (;x|)loded  by  the  i)r(;sence.  jiroximitv  or 
contact  of  a  p(;rson  or  vehicle. 

*(1))  Launchors  for  rockets.  SLYs,  and 
missiles,  as  follows: 

(1)  Fixed  launch  sites  and  mobile 
launcher  mechanisms  for  anv  .system 
enumerated  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  categorv  (e.g.,  launch 
tables,  TOW  missile,  MANPADS)  (MT); 
or 

(2)  Fixed  launch  sites  and  mobile 
launcher  mechanisms  for  any  system 
enumerated  in  jjaragrajjhs  (a)(3)  through 
(a)(.T)  of  this  categorv  (e.g.,  launch 
tables,  TOW  missile,  MANPADS). 

Note  1  to  paragraph  (li):  l.annch(;r 
m(;chanisms  for  use  on  aircraft  an;  controlled 
in  Cat(;gory  Vlll(h). 

Note  2  to  paragraph  (h):  baunch(;r 
mechanisms  which  have  been  inlegrat(;d  onto 
a  vessel,  ground  vehick;,  or  aircraft  an; 
controlled  in  USMI.  (Categories  VI,  VII.  and 
VIII,  resp(;ctively. 

Note  3  to  paragraph  (h):  I  bis  paragra])h 
does  not  control  jiarts  and  accessories  (e.g.. 
igniters,  launch  stands)  “specially  designed” 


forconsnm(;r  use  with  modi;!  and  high  jiower 
rockets  (as  d(;fin(;d  in  National  Fire 
Prot(;clion  Association  Code  1122)  and  kits 
th(;reof  madi;  of  pap(;r.  wood,  fib(;rglass.  or 
plastic  containing  no  substantial  m(;lal  parts 
and  d(;sign(;d  to  bi;  flown  with  hobby  rocki;! 
motors  that  an;  certifi(;d  for  consnm(;r  nsi;. 

(c)  Apjiaratii.s  and  devices  “specially 
designtid"  for  the  handling,  control, 
iictivation,  monitoring,  detection, 
protection,  discharge,  or  detonation  of 
the  articles  enumerated  in  paragrajihs 
(a)  and  (h)  of  this  categorv  (Ml’  for  those 
.systems  enumerated  in  paragraphs 
(a)(1),  (a)(2),  and  (b)(1)  of  this  categorv). 

Note  to  paragraph  (c):  This  |)aragra])h 
inclnd(;.s  sp(;cializ(;d  handling  (;(]uipm(;nt 
(transporters,  cranes,  and  lifts)  “sp(;c:ially 
designi;il”  to  handle  articles  (;nnmerated  in 
jiaragraphs  (a)  and  (b)  of  Ibis  cal(;gorv  for 
l)n;paration  and  launch  from  fix(;d  and 
mobile  sites.  I'lu;  (;(iui])ment  in  this 
|)aragraph  also  includes  “specially  designed” 
robots,  robot  controll(;r.s,  and  robot  (;nd- 
effeclors.  and  liipiid  j)ro|)(;llanl  tanks 
"siiecially  designed”  for  Ilu;  storage  or 
handling  of  tlu;  pro])ellants  controlled  in 
II.SML  Category  V.  CCl,  FCCNs  iCOll, 

ICI 1 1 ,  and  iCfiOa,  or  otb(;r  liquid 
pro|)ellants  us(;d  in  tlu;  sysl(;ms  (;nunu;ral(;d 
in  paragra])hs  (a)(1).  (a)(2).  or  (a)(,T)  of  this 
category. 

*(d)  Rocket,  SLV  and  missile  ])ower 
plants,  as  follows: 

(1)  Fxce])t  as  eninnerattul  in 
piinigraphs  (d)(2)  or  (d)(3)  of  this 
i:ategorv,  individual  rocket  stages  for  the 
articles  enumerated  in  paragrajihs  (a)(1). 
(a)(2),  or  (a)(.b)  of  this  categorv  (MT  for 
those  stages  u.sable  in  systems 
enumerated  in  pamgraphs  (a)(1)  and 
(a)(2)  of  this  categorv); 

(2)  Solid  propellant  rocket  motors, 
hybrid  or  gel  rocket  motors,  or  li(|uld 
jnojiellant  rocket  engines  having  a  total 
impulse  capacitv  (;qual  to  or  greater 
than  1.1  X  10“  N-s  (MT); 

(3)  Solid  propellant  rocket  motors, 
hybrid  or  gel  rocket  motors,  or  li(|uid 
propellant  rocket  engines  having  a  total 
impulse  capacity  ecjual  to  or  greater 
than  8.41  x  10'>  N-s,  but  less  than  1.1  x 
10“N-.s(MT): 

(4)  Combined  cycle,  j)ulsejet,  ramjet, 
or  scramjet  engines  (MT): 

(.b)  Air-breathing  engines  that  operate 
above  Mach  4  not  enumerated  in 
paragraj)h  (d)(4)  of  this  category: 

(0)  Pressure  gain  combustion-based 
j)ro})ulsion  .systems  not  enumerated  in 
paragraphs  (d)(4)  iind  (d)(,'i)  of  this 
category:  or 

(7)  Rocket,  SLV,  and  missile  engines 
and  motors,  not  otherwise  enumerated 
in  ])aragraphs  (d)(1)  through  (d)(())  of 
this  categorv,  USML  Categorv  XIX,  or 
CCL  FCCN  i)Afil9. 

Note  to  paragraph  (d):  This  paragrajih  duos 
not  control  mod(;l  and  high  power  rocket 
motors,  containing  no  more;  than  .b  i)onnds  of 


])ro|)(;llant.  that  are  cerlifi(;d  for  II. .S. 
consnnu;r  use  as  (h;scrib(;d  in  National  l-irc; 
l’rol(;clion  Association  Codt;  112.t. 

(e)  [Reserved] 

(f)  [Reserved] 

*(g)  Non-nuclear  warheads  for 
rockets,  bombs,  and  missiles  (e.g., 
ex|)lo.sive,  kinetic,  FMP,  thermobaric, 
shape  charge,  and  fuel  air  explosive 
(FAF)). 

(h)  Systems,  sub.systems,  parts, 
comjtonents,  acce.ssories.  attachments, 
or  as.sociated  e(|ni])ment.  as  follows: 

(1)  Flight  control  and  guidance 
systems  (including  “guidance  sets”) 
“specially  designed"  for  articles 
enumerated  in  paragrajih  (a)  of  this 
categorv  (MT  for  those  articles 
enumerated  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  categorv); 

Note  to  paragraph  (h)(1):  A  “guidance  sol” 
integrates  the  process  of  nu;asnring  and 
com|)nling  a  \'ehicl(;’s  |)o.sition  and  velocilv 
(/.f.*..  navigation)  with  that  of  computing  and 
.sending  commands  to  the  vehich;'s  llight 
control  syst(;ms  to  correct  the  lraj(;f:lorv. 

(2)  Seeker  systems  “specially 
designed”  for  articles  enumerated  in 
paragra])h  (a)  of  this  categorv  (e.g., 
radiofretjuency,  infrared)  (M'f  for 
tirticles  enumerated  in  paragraphs  (a)(1) 
ami  (a)(2)  of  this  categorv): 

(3)  Kinetic  kill  vehicles  and  “specially 
designed”  parts  and  components 
therefor: 

(4)  Missile  or  rocket  thrust  vector 
control  systems  (MT  for  those  thrust 
vector  control  .sy.stems  u.sable  in  articles 
enumerated  in  paragraph  (a)(1)  of  this 
categorv): 

(.b)  MANPADS  grip  stocks  and 
“specially  designed”  jiarts  and 
components  therefor: 

(b)  Rocket  or  mi.ssile  nozzles  and 
nozzle  throats,  and  “specially  designed” 
parts  and  c:omponents  therefor  (MT  for 
those  nozzles  and  nozzle  throats  u.sable 
in  systems  enuimnated  in  paragraphs 
(a)(i)  and  (a)(2)  of  this  category); 

(7)  Nose  tips,  nose  fairings,  or 
aerospikes,  and  “sjtecially  designed” 
jiarts  and  components  therefor  (M'f  for 
tho.se  articles  enumerated  in  jiaragraphs 
(a)(1)  and  (a)(2)  of  this  categorv): 

(8)  Re-entry  vehich;  or  warhead  h(;at 
shields  (M'l’  for  tho.se  re-entry  vehicles 
and  heat  shields  u.sable  in  .svstem.s 
enumerated  in  jiaragrajih  (a)(1)  of  this 
categorv): 

(9)  Missile  and  rocket  .safing,  arming, 
fuzing,  and  firing  (SAFF)  com|)onent.s 
(to  include  target  d(;tection  and 
jiroximitv  sensing  devices)  and 
“sjiecially  designed”  jiarts  therefor  (MT 
for  those  safing,  arming,  fuzing,  and 
firing  (SAFF)  comjionents  usable  in 
systems  enumerated  in  jiaragrajih  (a)(1) 
of  this  categorv): 
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(10)  Self-destruct  systems  “sj)ecially 
designed”  for  articles  enumerated  in 
paragraph  (a)  of  this  category  (MT  for 
those  articles  enumerated  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  category): 

(11)  Separation  mechanisms,  staging 
mechanisms,  and  interstages  nseahle  for 
articles  enumerated  in  paragraph  (a)  of 
this  category  and  “specially  designed" 
parts  and  components  therefor  (MT  for 
those  .separation  mechanisms,  staging 
mechanisms,  and  inter.stages  usable  in 
.systems  enumerated  in  j)aragra])h  (a)(1) 
of  this  category): 

(12)  Po.st-hoo.st  vehicles  (PBV)  (MT): 

(12)  engine  or  motor  mounts 

“specially  designed”  for  articles 
enumerated  in  paragra])hs  (a)  and  (h)  of 
this  category  (MT  for  those  articles 
enumerated  in  paragraphs  (a)(1).  (a)(2), 
and  (h)(1)  of  this  category): 

(14)  Combustion  chambers  “specially 
designed”  for  articles  enumerated  in 
paragraphs  (a)  and  (d)  of  this  category 
and  “specially  designed”  parts  and 
components  therefor  (MT  for  those 
articles  enumerated  in  paragraphs  (a)(1), 
(a)(2),  (h)(1).  and  (d)(1)  through  (d)(5)  of 
this  category): 

(15)  Injectors  “spcjcially  designed”  for 
articles  controlled  in  this  category  (MT 
for  those  injectors  “specially  designed” 
which  are  usable  in  .systems  enmncirated 
in  paragraph  (a)(1)  of  this  category): 

(l(j)  Solid  rocket  motor  or  licjiiid 
engine  igniters: 

(17)  Ke-(mtry  yehicles  and  ”s])ecially 
designed”  parts  and  components 
therefor  not  elsewhen;  specified  in  this 
category  (MT): 

to  paragraph  (h)(17):  l  liis  paragra|)h 
do(!S  not  control  si)ac;(!crari.  l•’o^  controls  on 
s])acocralt,  sar  D.SMI,  (^alcigorv  XV  or  CX'.L 
HCX^N  UA.tI.t. 

(18)  “,Sj)ecially  designed”  parts  and 
comj)onents  for  articles  controlled  in 
paragraph  (g)  not  elsewhere  specified  in 
this  category: 

(19)  Penetration  aids  and  “specially 
designed”  |)arts  and  components 
therefor  (e.g.,  physical  or  electronic 
countermeasure  suites,  re-entry  yehicle 
rej)licas  or  decoys,  or  snhmnnitions): 

(20)  Rocket  motor  ca.ses  and 
“specially  designed”  ])arts  and 
components  therefor  (e.g.,  flanges, 
llange  seals,  end  domes)  (MT  for  tho.se 
rocket  motor  cases  n.sahle  in  sv'stems 
enumerated  in  paragraj)h.s  (a)(1)  and 
(a)(2)  of  this  category  and  for  “specially 
designed”  parts  and  components  for 
hybrid  rocket  motors  enumerated  in 
|)aragra|)hs  (d)(2)  and  (d)(8)  of  this 
category): 

(21)  .Solid  rocket  motor  liners  and 
rocket  motor  insulation  (MT  for  those 
solid  rocket  motor  liners  usable  in 
.systems  enumerated  in  ])aragraj)h  (a)(1) 


of  this  category  or  “s])ecially  designed” 
for  sy.stems  enumerated  in  paragraph 
(a)(2)  of  this  category:  and  rocket  motor 
insulation  usable  in  systems 
enumerated  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  cat(!gory): 

(22)  Radomes,  sen.sor  windows,  and 
antenna  windows  “specially  d(!signed” 
for  articles  enumerated  in  paragraph  (a) 
of  this  category  (MT  for  tho.se  radomes 
n.sahle  in  sy.stems  enuimnatcid  in 
paragraph  (a)(1)  of  this  category  and  for 
any  radomes,  sensor  windows,  or 
antenna  windows  manufactured  as 
comjjosite  structures  or  laminates 
“si)ecially  designed”  for  n.se  in  the 
systems  and  com|)onent.s  ennmerated  in 
paragraphs  (a)(1),  (a)(2),  (d)(1),  (h)(8), 
(h)(9).  (h)(17),  or(h)(25)  of  this 
category): 

(28)  Payload  fairings: 

(24)  Rocket  and  missile  launch 
canisters  (MT  for  those  rocket  and 
mi.ssile  launch  canisters  designed  or 
modified  for  .systems  enumerated  in 
|)aragraphs  (a)(1)  and  (a)(2)  of  this 
category: 

(25)  Fuzes  “s])ecially  designed”  for 
articles  enumerated  in  |)aragraph  (a)  of 
this  category  (e.g.,  proximity,  contact, 
electronic,  disjienser  proximity, 
airhurst,  yariahle  lime  delay,  or  multi¬ 
option)  (MT  for  those  fuzes  n.sahle  in 
systems  ennmerated  in  paragraph  (a)(1) 
of  this  category): 

(28)  Rocket  and  missile  licpiid 
pro])ellant  tanks  (MT  for  those  rocket 
and  mi.ssile  licjuid  propellant  tanks 
usable  in  sy.stcmis  ennmerated  in 
j)aragraph  (a)(1)  of  this  category): 

(27)  Roc:ket  and  missile  altimeters 
“specially  designed”  for  use  in  articles 
ennmerated  in  j)aragraph  (a)(1)  of  this 
category  (MT): 

(28)  Hydraulic,  mechanical,  electro- 
optical,  or  electromechanical  llight 
control  systems  (including  fly-hy-wire 
systems)  and  attitude  control  e(piij)ment 
“specially  designed”  for  use  in  the 
rockets  or  mi.ssiles  enumerated  in 
])aragraph  (a)(1)  of  this  category  (MT  for 
these  .systems  which  hav'e  been 
designed  or  modified  for  those 
ennmerated  in  paragra])h  (a)(1)  of  this 
cat(!gory):  or 

*(29)  Any  part,  com])onent,  accessory, 
attachment,  ecjuipment,  or  system  that 
(MT  for  tho.se  articles  designated  as 
such): 

(i)  Is  cla.ssified: 

(ii)  Contains  classified  .software:  or 

(iii)  Is  h(!ing  deyelo|)(!d  using 
classified  information. 

“(ila.ssified”  means  cla.ssified 
pursuant  to  Execntiye  Order  18528.  or 
j)red(;ce.ssor  order,  and  a  .security 
classification  guide  deyeloped  pursuant 
thereto  or  ecjuiyalent,  or  to  the 
corresponding  classification  rules  of 


another  goy(;rnment  or 
intergoyernnumtal  organization. 

(i)  Technical  data  (.see  §  120.10  of  this 
snhchapter)  and  defense  services  (.see 
S  120.9  oftliis  sulK;hapler)  directly 
ndated  to  the  defense  articles 
ennmerated  in  paragra])h.s  (a)  through 
(h)  of  this  category  and  classifitul 
technical  data  directly  to  items 
i:ontrolled  in  (ICl,  I'XXiN  0x804  and 
defense  services  using  the  classified 
technical  data.  (.See  ^  125.4  of  this 
snhchapter  for  exemptions.)  (MT  for 
t(!chnical  data  and  defense  services 
related  to  articles  designated  as  such.) 

■  5.  Section  121 .2  is  revised  to  read  as 
follows: 

§121.2  Interpretations  of  the  U.S. 

Munitions  List. 

The  following  interjjretations  exjdain 
and  amjjlify  the  terms  used  in  §  121.1  of 
this  snhchapter.  These  inter])retation.s 
hav(!  the  same  force  as  if  they  were  a 
part  of  the  U.S.  Munitions  List  category 
to  which  they  refer. 

■  8.  .Section  121.5  is  removed  and 
re.served,  as  follows: 

§121.5  [Reserved] 

■  7.  .Section  121.11  is  removed  and 
re.served,  as  follows: 

§121.11  [Reserved] 

■  8.  .Section  121 .18  is  removed  and 
re.served,  as  follows: 

§121.16  [Reserved] 

PART  123— LICENSES  FOR  THE 
EXPORT  OF  DEFENSE  ARTICLES 

■  9.  The  authority  citation  for  part  1 28 
continues  to  read  as  follows: 

Authority:  .Secs.  2,  88.  and  71.  Pel).  L.  90- 
029.  90  Slat.  744  (22  U.S.C.  27.52.  2778. 

2797);  22  U.S.C.  27.58;  E.O.  11958,  42  FR 
4811;  8  Ch’R.  1977  Comp,  jx  79;  22  U.S.C. 
2051a:  22  U.S.C^.  2770;  Fill).  L.  10.5-201.  112 
Slat.  1920;  .Sec  1205(a).  Fuh.  L.  107-228. 

■  10.  .Section  128.12  is  revised  to  read 
as  follows: 

§  123.12  Shipments  between  U.S. 
possessions. 

An  export  licen.se  is  not  recpiired  for 
the  shipment  of  defense  articles 
between  the  United  .States,  the 
Commonwealth  of  Fnerto  Rico,  and  U..S. 
])osses.sion.s  jirovided  the  shi])ment  does 
not  transit  a  foreign  country  (.see 
§128.18  of  this  suhchajiter).  A  license  is 
re(]uired,  however,  for  the  export  of 
defense  articles  from  the.se  areas  to 
foreign  countries. 

Dated:  )anuarv  22.  2018. 

Ruse  K.  Cotteinoeller, 

Acting  I  tinier  Sccrclnrv.  Anns  (Control  (iinl 
International  Secarity,  Department  of  State. 
IFR  Doc.  2()i;i-l)l<)(n  riled  1-.80-18;  8;45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  30 

Notice  of  Intent  To  Establish  an 
Adequate  Yearly  Progress  Negotiated 
Rulemaking  Committee 

agency:  Ituroau  ol  Indian  Ediu:ati()n, 
Interior. 

ACTION:  Notice  of  intent:  request  tor 
coininents  or  nominations. 

SUMMARY:  I'lie  Bureau  of  Indian 
Education  (BIE)  is  announcing  its  intent 
to  establish  an  Adequate  Yearly  Progress 
Negotiated  Rulemaking  Committee 
(Committee).  The  Committee  will 
recommend  revisions  to  the  existing 
regulations  for  Adequate  Yearly 
Progress  (AYP).  As  required  by  the  No 
Child  Left  Behind  Act  of  2001,  the 
Secretary  will  select  representatives  of 
Indian  tribes  for  the  Committee  from 
among  individuals  nominated  by  tribes 
who.se  students  attend  BlE-funded 
.schools  operated  by  either  the  Bureau  or 
by  the  tribe  througli  a  contract  or  grant 
and  who  would  be  affected  by  a  final 
rule.  The  BIE  .solicits  comments  on  this 
proposal  to  establish  the  Committee, 
including  comments  on  additional 
interests  not  identified  in  this  notice  of 
intent,  and  invites  tribes  to  nominate 
repre.seutatives  for  membership  on  the 
Committee. 

DATES:  Submit  nominations  for 
Committee  members  or  written 
comments  on  this  notice  of  intent  on  or 
before  March  4.  2013. 

ADDRESSES:  You  may  submit 
nominations  for  Committee  members  or 
written  comments  on  this  notice  of 
intent  by  any  of  the  following  methods: 

•  Send  comments  or  nominations  to 
Ms.  Sue  Bement,  Designated  Federal 
Officer,  Bureau  of  Indian  Education, 
1011  Indian  School  Road,  NVV.,  Suite 
332,  Albiuiuenpie,  New  Mexico,  87104: 
email:  A  YPcommenis@h}(i.gov, 
Telephone:  (.505)  503-5274:  Fax:  (505) 
503-5274:  or 

•  Hand-carry  comments  or  use  an 
overnight  courier  .service.  Our  courier 
address  is  Manuel  Lujan  Jr.  Building, 
Building  It,  Suite  332, 1011  Indian 
St:hool  Road  NW.,  Albiuiuerque,  New 
Mexico  87104. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Sue  Bement,  Designated  Federal  Officer; 
Telephone;  (505)  503-5274:  Fax:  (505) 
503-5281. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  No  Child  Left  Behind  Act  of  2001 
(Act)  required  States  to  use  certain 


academic  content  standards, 
a.sse.ssments,  and  a  specific 
methodology  for  calculating  the  AYP  of 
stnd(!nts  (tog(!ther,  referred  to  as  an 
“accountability  system”)  to  measure 
academic  achievement.  .See  20  IL.S.C., 
0311.  The  Act’s  amendments  to  the 
Elementary  and  .Secondary  Education 
Act  (E.SEA)  recpiired  the  Bureau  c)f 
Indian  Affairs  (BIA)  to  promulgate 
regulations  through  negotiated 
rulemaking  for  the  accountability 
system  to  he  used  in  Bureau-funded 
schools.  .See  20  U.S.C.  0310(g)(l  )(A)(i): 

25  IJ..S.C.  2017-2018. 

In  2005,  the  BIA  promulgated  such 
regulations.  .See  70  FR  22178  (April  28, 
2005).  These  regulations,  codified  at  25 
CFR  30.104,  reqnire  BIE  to  use  the 
accountability  sy.stem  of  the  State  in 
which  a  BlE-funded  school  is  located  to 
calculate  AYP. 

BIE-funded  schools  are  located  in  23 
different  States;  and  each  .State  has  its 
own  accountability  system.  As  a  result, 
each  .State  sy.stem  ])roduce.s  student 
achievement  data  that  c:annot  he  directly 
compared  with  data  from  other  .States. 
For  BIE,  comparison  is  nece.ssarv  to 
identify  under-j)erforming  schools  and 
direct  re.sources  effectively. 

BIE  had  previously  developed  a 
method  for  comparing  academic 
achievement  across  .States  d(;spite  the 
variances  in  academic  standards.  But 
now  that  some  .States  have  received 
flexibility  waivers  from  the  Department 
of  the  Education,  BIE  will  no  longer  he 
able  to  use  this  method  to  effectively 
com])are  achievement.  It  is  necessary, 
therefore,  to  revise  25  CiFR  part  30. 

BIE  has  already  conducted  .several 
regional  meetings  on  the  toj)ic  of 
accountability  in  BIE-funded  .schools. 
Mcietings  were  held  in  Oklahoma  City, 
OK,  on  July  17,  2012:  F’lagstaff,  AZ.  on 
July  20,  2012;  .Seattle,  WA,  on  July  24. 
2012;  and  Bismarck,  ND.  on  Julv  27. 
2012. 

II.  Statutory  Provisions 

The  Negotiated  Rulemaking  Act  of 
1990  (NRA)  (5  U.S.C.  501  et  saq.);  the 
Federal  Advisory  (Committee  Act 
(FA(;A)  (5  U..S.C.  Apjjendix  2);  the  No 
Cihild  Left  Behind  Act  (20  IJ..S.C.  2000 
et  saq.). 

III,  The  Committee  and  Its  Process 

In  a  negotiated  rulemaking,  the 
provisions  of  a  pro|)o.sed  ride  are 
develo])ed  by  a  committee  compo.sed  of 
at  lea.st  one  rejiresentative  of  the 
government  and  representatives  of  the 
interests  that  will  he  significantly 
affected  hv  the  rule.  Decisions  are  made 
by  con.sensns.  which  means  unanimous 
concurrence  among  the  interests 
represented  on  the  Committee,  unless 


the  (Committee  (1)  agrees  to  define 
“consensus”  to  mean  a  general  hut  not 
unanimous  concurrence,  or  (2)  agrees 
upon  another  specified  definition.  5 
U..S.C.  582(2)(A)  and  (B). 

As  ])art  of  the  negotiated  rulemaking 
process,  the  agency  has  identified 
intere.sts  potentially  affected  by  the 
rulemaking  under  consideration, 
including  students  enrolled  at  174  BIE- 
funded  schools,  parents  of  such 
.students,  school  admini.strators,  tribes, 
and  the  Indian  communities  .served  by 
these  schools.  By  this  notice  of  intent. 

BIE  is  .soliciting  (1)  comments  on  its 
jiroposal  to  form  a  negotiated 
rulemaking  committee  and  (2) 
nominations  for  Committee  members 
who  will  adequately  represent  the 
intere.sts  which  are  likely  to  he 
significantly  affected  by  the  jiroposed 
rule. 

Following  the  receipt  of  nominations 
and  comments,  the  BIE  will  publish  in 
the  Federal  Register  a  list  of  jiersons  to 
represent  the  interests  which  are  likely 
to  he  .signifii:antly  affected  by  the  rule, 
and  the  person  or  persons  projiosed  to 
re}ire.sent  the  agency.  Persons  who  will 
he  significantly  affected  hv  the  proposed 
rule  and  who  believe  that  their  intere.sts 
will  not  he  adequately  represented  by 
any  person  specified  in  the 
ahovementioned  Federal  Register  notice 
will  he  given  an  opportunity  to  apply 
for,  or  nominate  another  person  for, 
membership  on  the  negotiated 
rulemaking  committee  to  rejiresent  such 
intere.sts  with  respect  to  the  jiropo.sed 
rule. 

following  the  second  Federal 
Register  notice  and  responses  to  it,  the 
BIE  expects  to  establish  the  Committee. 
After  the  Committee  reaches  consen.sus 
on  the  provisions  of  the  propo.sed  rule, 
as  di.scus.sed  in  more  detail  lielow,  the 
BIE  will  publish  a  proposed  rule  in  the 
Federal  Register. 

Under  5  U..S.C.  583,  the  head  of  the 
agency  is  reijuired  to  determine  that  the 
use  of  the  negotiated  rulemaking 
jirocednre  is  in  the  jmhlic  interest. 

In  making  such  a  determination,  the 
agencv  head  must  consider  certain 
factors.  3'aking  these  factors  into 
account,  the  .Secretary,  through  the 
authority  delegated  to  the  Assistant 
.Secretary — Indian  Affairs,  has 
determined  that  a  negotiated  rulemaking 
is  in  the  public  intere.st  because: 

1.  A  rule  is  needed.  The  No  (ihild  Left 
Behind  Act,  20  U..S.C.  2()()()  e/ 
directs  the  .Secretary  to  conduct  a 
negotiated  rulemaking  pursuant  to  the 
NRA.  The  current  definition  of  AYP 
creates  a  fragmented  accountability 
system  that  prevents  the  BIE  from 
developing  and  implementing 
comjirehensive  school  reform  initiatives 
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in  the  174  BIF-funded  schools  in  23 
States. 

2.  A  limited  nuinher  of  identifiable 
interests  will  be  signilicantly  affected  bv 
the  rule.  174  Hllvfunded  schools,  the 
students  enrolled  at  the.se  .schools, 
school  administrators,  tribes,  and  Indian 
communities  served  by  these  schools 
will  he  significantly  affected  by  this 
review  and  the  recommendations  made 
by  this  (Committee. 

3.  There  is  a  reasonable  likelihood 
that  the  Committee  can  he  convened 
with  a  balanced  representation  of 
piirsons  who  can  adecjuately  represent 
the  interests  discussed  in  item  2.  above 
and  who  are  willing  to  negotiate  in  good 
faith  to  attemj)t  to  reach  a  consensus  on 
provisions  of  a  j)roposed  rule. 

4.  There  is  a  reasonable  likelihood 
that  the  Committee  will  reach  consensus 
on  a  proj)o.sed  rule  within  a  fixed  piiriod 
of  time. 

'Fhe  use  of  negotiated  rulemaking 
will  not  unreasonably  delay  the 
development  of  a  proposed  rule  because 
time  limits  will  he  placed  on  the 
negotiation.  We  antici])ate  that 
negotiation  will  exj)edite  a  pro|)o.sed 
rule  and  ultimatelv  the  acceptance  of  a 
final  rule. 

B.  The  HIF  is  making  a  commitment 
to  ensure  that  the  Committee  has 
sufficient  resources  to  complete  its  work 
in  a  timely  fashion. 

7.  The  HIF,  to  the  maximum  extent 
possible  and  consistent  with  the  legal 
obligations  of  the  agency,  will  u.se  the 
con.sensus  rejjort  of  the  (k)mmittee  as 
the  basis  for  a  propo.sed  rule  for  public 
notice  and  comment. 

IV.  Negotiated  Rulemaking  Procedures 

In  comjjliance  with  FAC]A  and  NRA, 
the  HIE  will  use  the  following 
procedures  and  guidelines  for  this 
negotiated  rulemaking.  The  HIE  may 
modify  them  in  response  to  comments 
received  on  this  notice  of  intent  or 
during  the  negotiation  proce.ss. 

A.  Coniniillee  Fonnation 

The  Committee  will  he  formed  and 
operated  in  full  com])liance  with  the 
recpiirements  of  FACA  and  NRA.  and 
specificallv  under  the  guidelines  of  its 
charter. 

71.  Mamhnr  Hf^si)nnsihiIHies 

'I'he  Committ(!e  is  exjjected  to  meet 
a])])roximately  three  to  five  times.  The 
meetings  will  he  held  at  various 
locations  across  Indian  countrv,  and 
will  last  two  to  three  days  each.  The 
initial  meeting  will  he  in  person;  some 
later  meetings  may  he  held  hv 
teleconference  and/or  weh-conference. 
The  ('.ommittee’s  work  is  expected  to 
occur  over  the  course  of  (j-12  months. 


Hecau.se  of  the  .scoi)e  and  com])lexity 
of  th(!  tasks  at  hand,  committee 
members  mu.st  he  able  to  inve.st 
considerable  time  and  effort  in  the 
negotiated  rulemaking  i)rocess. 

Committee  nKmihms  mu.st  he  able  to 
attend  all  committee  meetings,  work  on 
committee  work  groups,  consult  with 
their  constitmmcies  between  committee 
meetings,  and  negotiate  in  good  faith 
toward  a  con.sensus  on  issues  before  the 
committee.  Hecau.se  of  the  complexity  of 
the  issues  under  consideration,  as  well 
as  the  need  for  continuity,  the  Secretarv 
reserves  tin;  right  to  replace  any  mendier 
who  is  unable  to  participate  in  the 

C.omm  it  tee’s  meetings. 

Responsibility  for  exi)en.ses  is  .stated 
under  .'i  ll.S.C.  5()8(c)  as  follows: 

Members  of  a  negotiated  rulemaking 
committee  shall  he  responsible  for  their 
own  expenses  of  participation  in  such 
committee,  excejjt  that  an  agency  may, 
in  accordance  with  section  7(d)  of  the 
Federal  Advi.sory  Committee  Act,  pay 
for  a  member’s  reasonahh!  travel  and  j)er 
diem  expenses,  exj)en.ses  to  obtain 
technical  assistance,  and  a  reasonable 
rate  of  compensation,  if — 

(1)  Such  member  certifies  a  lack  of 
ad(!(piate  financial  resources  to 
partici])ate  in  the  C-ommittee;  and 

(2)  The  agency  determiims  that  such 
memh(!r’.s  i)articipation  in  the 
(k)mmittee  is  necessary  to  assure  an 
adecpiate  representation  of  the  memhm  ’s 
interest. 

The  HIE  commits  to  pay  the  reasonable 
travel  and  ])er  diem  ex])en.se.s  of 
(k)mmittee  members,  if  a])propriate 
under  the  NRA  and  Federal  travel 
regulations. 

C.  Caompositkm  oj  (A)ininitta(i 

The  Secretary  is  seciking  nominations 
for  tribal  repre.sentatives,  consi.stent 
with  the  provisions  of  2.'j  IJ..S.C.  2018, 
to  serve  on  the  Committee,  who  have  a 
demon.strat(;d  ability  to  communicate 
well  with  groups  about  the  interests 
they  will  repre.sent.  The  (k)mmittee 
cannot  exceed  2.'j  members,  and  the  HIE 
prefers  15. 

Tribal  Committee  memhershij)  mu.st: 

•  Meet  the  Act’s  niquirements  for 
proj)ortionate  repre.sentation  of  tribes 
.served  by  HIE-funded  schools: 

•  He  selected  from  among  individuals 
nominated  by  tribes  that  have  students 
attending  HIE-funded  .schools  either 
operated  by  the  Hureau  or  by  the  tribe 
through  a  contract  or  grant;  and 

•  Mirror  the  projjortionate  share  of 
students  from  the  tribes  .served  by  the 
HIE-funded  school  .sv.stem. 

The  Act  recpiinis  the  Secretary  to 
ensure  that  the  various  interests  aflectcui 
by  the  jjroposed  report(s)  or  rules  he 


rej)resented  on  the  (Committee.  In 
making  membership  decisions,  the 
Secretarv  shall  consider  whether  the 
interest  rejjre.sented  by  a  nominee  will 
he  affet;ted  significantly  by  the  final 
products  of  the  (]ommittee.  which  may 
include  report(.s)  and/or  propo.sed 
regulations:  whether  that  intere.st  is 
already  adecjuately  re])re.sented  by  tribal 
nominees;  and  whether  the  potential 
addition  would  adequately  repre.sent 
that  intere.st. 

D.  Administrcitiva  and  Technical 
Support 

The  HIE  will  provide  sufficient 
administrative  and  technical  resources 
for  the  (k)mmittee  to  com]3lete  its  work 
in  a  timely  fashion.  HIE.  with  the  helj) 
of  the  facilitator,  will  prejjare  all 
agendas,  provide  meeting  notes,  and 
provide  a  final  report  of  any  issues  on 
which  the  (Committee  reaches 
con.sensus. 

H.  Training  and  Organisation 

At  the  first  meeting  of  tin;  Committee, 
a  neutral  fat:ilitator  will  ])rovide  training 
on  negotiated  rulemaking,  interest-based 
negotiations,  consen.su.s-l)uilding,  and 
team-building.  In  adtlition,  at  the  first 
meeting.  Committee  members  will  make 
organizational  det:i,sion.s  conc:erning 
protocols,  scheduling,  and  facilitation  of 
the  Committee;. 

F.  Interests  Identified  Through 
Consultation 

Under  Section  582  of  the  NRA, 
‘■‘inten;.st’  means,  with  resjiect  to  an 
issue  or  matter,  multiple  j)arties  which 
have  a  similar  jjoint  of  view  or  which 
are  likely  to  he  affected  in  a  similar 
manner.”  We  have  con.sulted  with  HIE 
Ijer.sonnel,  educators  at  HIE-schools, 
tribal  officials,  parents,  t{;achers, 
administrators,  and  school  hoard 
members  of  tribes  .serv(;d  by  HIE-funded 
.schools.  The  HIE  has  dot(;rmined  that 
the  interests  likely  to  he  significantly 
affected  by  this  new  rule  include  the 
174  HIE-funded  schools,  the  studcaits 
(;nroll(;d  at  these  .schools,  .school 
administrators,  trih(;.s,  and  the  Indian 
communities  serv(;d  by  tlu;.se  schools. 
HIE  is  acce])ting  comm(;nt.s  identifving 
other  inter(;st.s  that  may  he  .signific:antly 
aff(;cted  by  the  final  |)roduct.s  of  the 
(k)mmittee,  which  may  include  report(s) 
and/or  ])roposed  r(;gulation.s,  until  the 
date  listed  in  the  DATES  .s(;ction  of  this 
notice  of  intent. 

V.  Request  for  Nominations  and 
Comments 

The  HIE  solicits  nominations  from 
trihc;.s  whose  students  attend  HIE-funded 
schools  oi)erated  either  by  the  HIE  or  by 
the  tribe  through  a  contract  or  grant,  to 
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nominate  tribal  repre.sentatives  to  servo 
on  the  Committee  and  tribal  alternates 
to  s(!i  ve  when  the  re))resentative  is 
unavailable.  Based  upon  the 
])roportionate  share  of  students,  some 
tribes  similar  in  affiliation  or  geography 
are  grouped  together  for  one  seat.  It  will 
he  nec:e.ssarv  for  such  nominating  tribes 
either  to  co-nominate  a  single  tribal 
re])resentative  to  re])re.sent  the  multi- 
tribal  jurisdiction  or  for  each  tribe  in  the 
mnlti-trihal  jurisdiction  to  nominate  a 
rej)resentative  with  the  knowledge  that 
BIE  will  oidy  he  able  to  aj)]Joint  one  of 
the  nominees  who  will  then  he 
resjjonsihle  for  ixijiresenting  the  entire 
mnlti-trihal  jurisdiction  on  the 
(Committee.  Each  nomination  is 
exjHicted  to  include  a  nomination  fora 
rejjresentative  and  an  alternate  who  can 
fulfill  the  obligations  of  membership 
should  the  re])resentative  he  unable  to 
attend.  The  Committ(!e  membership 
should  reflect  the  diversity  of  tribal 
interests,  and  tribes  should  nominate 
rejjresentatives  and  alternates  who  will: 

•  1  lave  knowledge  of  school 
assessments  and  acc:onntahility  systems: 

•  Have  relevant  exjjerience  as  jjast  or 
present  snperintenckmts,  princi])als, 
facility  managers,  teachers,  or  school 
hoard  members,  or  pos.sess  direct 
experience  with  adecpiate  yearly 
progress; 

•  Be  able  to  coordinate,  to  the  extent 
possible,  with  other  tribes  and  schools 
who  may  not  he  represented  on  the 
(iommittee; 

•  Be  able  to  represent  the  trihe(s)  with 
the  authority  to  embody  tribal  views, 
communicate  with  tribal  constituents, 
and  have  a  clear  means  to  reach 
agreement  on  behalf  of  the  trihe(s): 

•  Be  able  to  negotiate  effectively  on 
behalf  of  the  trihe(s)  represented; 

•  Be  able  to  commit  the  time  and 
effort  recpiired  to  attend  and  jirejjare  for 
meetings;  and 

•  Be  able  to  collaborate  among 
diverse  jiarties  in  a  consensus-seeking 
jji'ocess. 

VI.  Submitting  Nominations 

The  Sec:retarv  will  only  consider 
nominees  nominated  through  the 
process  identified  in  this  Federal 
Register  notice.  Nominations  received 
in  any  other  manner  will  not  he 
considered.  Nominations  must  include 
the  following  information  about  each 
nominee: 

(1)  The  nominee’s  name,  tribal 
affiliation,  job  title,  major  job  duties, 
employer,  business  addre.ss,  business 
telephone  and  fax  numbers  (and 
business  email  addre.ss,  if  applicable); 

(2)  The  tribal  interest(s)  to  he 
represented  by  the  nominee  (see  section 
V  of  this  notice  of  intent)  and  whether 


the  nomiiKje  will  represent  other 
interest(s)  related  to  this  rulemaking,  as 
the  tribe  may  designate; 

(3)  A  resume  rellecting  the  nominee’s 
qualifications  and  experience  in  Indian 
(ulncation  (which  may  include  being  a 
parent  of  a  student  attending  a  BIE- 
fnnded  school);  and 

(4)  A  brief  de.scription  of  how  they 
will  repre.sent  tribal  views, 
commnnicate  with  tribal  constituents, 
and  have  a  clear  means  to  reach 
agreement  on  behalf  of  the  trihe(s)  they 
are  rej)resenting. 

Additionally,  a  statement  whether  the 
nominee  is  only  representing  one  tribe’s 
views  or  whether  the  expectation  is  that 
the  nominee  re])resent.s  a  specific  gronj) 
of  tribes. 

To  h(!  considered,  nominations  mn.st 
he  received  by  the  close  of  business  on 
the  date  li.sted  in  the  DATES  .section,  at 
the  location  indicated  in  the  ADDRESSES 
.sec:tion. 

Certification 

For  the  above  reasons,  I  hereby  certify 
that  the  Adequate  Yearly  Progress 
Negotiated  Rulemaking  Committee  is  in 
the  public  interest. 

Dated;  lanuary  22,  2013. 

Kevin  K.  Washinirii, 

Assistant  Sacratary,  Indian  A  ffairs. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[REG-140649-11] 

RIN  1545-BK65 

Failure  To  File  Gain  Recognition 
Agreements  and  Other  Required 
Filings 

agency:  Internal  Revenue  Service  (IRS), 
rreasurv. 

ACTION:  Notice  of  jiroposed  rulemaking. 

SUMMARY:  This  document  contains 
jiroposed  regulations  that  would  amend 
the  exi.sting  rides  governing  the 
consequences  to  IJ.S.  jier.son.s  for  failing 
to  file  gain  recognition  agreements 
(GRAs)  and  related  documents,  or  to 
satisfy  other  reporting  obligations, 
associated  with  certain  transfers  of 
])roperty  to  foreign  cor|)oration.s  in 
nonrecognition  exchanges.  These 
regulations  affect  U.S.  persons  that 
transfer  propertv  to  foreign 
cor])orations. 


DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  mn.st 
he  received  by  Ajiril  1,  2013. 

ADDRESSES:  Send  submissions  to 
CC:PA:EPD:PR  (RE(k-l 40040-1 1),  room 
.‘5203,  Internal  Revenue  Service.  P.O. 

Box  7004,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  he  hand-delivered  Monday  through 
Fridav  between  the  hours  of  8  a.m.  and 
4  i).m.  to  CiC:PA:LPD:PR  (REG-140040- 
11),  Courier’s  Desk.  Internal  Revenue 
Service,  1111  Cionstitntion  Avenue  NW.. 
Wa.shington,  DG  20224.  or  sent 
electronically  via  the  Federal 
Rulemaking  Portal  at  http:// 
wmv.ragulations.aov  (IRS  REG-140040- 
11). 

FOR  FURTHER  INFORMATION  CONTACT: 

Goncerning  the  j)roposed  regulations, 
Mary  W.  Lyons,  (202)  022-3800; 
concerning  submission  of  comments 
and  to  recjnest  a  hearing. 

Glnwafnnmilayo  (Fnnmi)  Taylor,  (202) 
022-7180  (not  toll-fre;e  numbers). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

'fhe  collections  of  information 
contained  in  the  regulations  have  been 
reviewed  and  a})proved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
lOO.'j  (44  U.S.CL  3.'507(d))  under  control 
number  l.'54.'5-1487. 

The  collections  of  information  are  in 
§§1.307(a)-3(f)(2),  1.307(a)-8(i))(2), 

1 .307(e)-2(f)(2),  1  .(5038B-1  (c)(4)(ii).  and 
l.()038B-l (e)(4).  The  collections  of 
information  are  mandatory.  The  likely 
res]5ondent.s  are  domestic:  corporations. 

An  agency  may  not  conduct  or 
s])onsor,  and  a  person  is  not  recjnired  to 
respond  to.  a  collection  of  information 
unle.ss  it  displays  a  valid  control 
number. 

Books  and  rec;ord.s  relating  to  a 
collection  of  information  mn.st  he 
retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  hv  2fi 
U.S.G.  {)1()3. 

Background 

A.  Sections  3(i7((i)  and  (iOdfiB 

Sec:tion  3(i7(a)(l)  provides  that  if,  in 
connection  with  any  exchange 
described  in  section  332,  3.'51, 3.'54,  3.'5(i, 
or  3(51,  a  United  States  person  (U.S. 
transferor)  transfers  jjroperty  to  a  foreign 
corporation  (transferee  foreign 
corporation),  the  transferee  foreign 
corporation  shall  not,  for  purposes  of 
determining  the  extent  to  which  gain 
shall  he  recognized  on  such  transfer,  he 
considered  to  he  a  corporation.  Sections 


.«»7(iO(2).  Ci)  and  ((i)  provide  exceptions 
to  the  general  ride  of  section  :t(i7(a)(1) 
and  grant  regnlatorv  anthoritv  to  the 
S(u:n*tarvto  provide  additional 
oxceptions  and  to  limit  the  statntorv 
exceptions. 

S(u:tion  1.:t{i7(a)-:t  provides 

of  section 

•lh7(a)(l)  for  certain  transfers  hv  a  IJ.S. 
ti.iiisferor  of  stock  or  .securities  to  a 
onn'gn  corporation.  In  some  cases  these 
ox, lions  ||,„  II.S.  In,„sl,m„-  i,,' 

nil.  II  (. RA  HIIII  nlli„r  riiliilod  cl(,i:ii„Hinis 
under  the  provisions  of  S  l..'hi7(a)-8 
(MHdion  ;hi7(a)  (;RA  regulations]  in 
order  to  avoid  the  recognition  of  gain 

4h).  (c).  and  (e)  (addressing  transfers  of 
foreign  stock  or  securities,  transfers  of 
domestic  stock  or  securities,  and 
tiansfers  in  certain  section  8()l 
oxchanges,  respect ivelv).  Under  the 
forms  of  a  GRA.  the  U.S.  transferor 
agrees  to  include  in  income  the  gain 
realized  hut  not  recognized  on  the 
init  ial  transfer  of  the  stock  or  .securities 
and  pay  interest  on  any  additional  tax 
(hie  if  a  gam  recognition  event,  as 

‘  ofmed  in  §  1.;t(i7(a)-8(h)(l)(iv).  occurs 

(hiring  the  term  of  the  C;RA  (generallv 
hO  months  following  the  clo.se  of  the' 
faxal)le  year  in  which  the  initial  transfer 
(iccurs).  See  ft  1  .:f87(a)-8(c)(l)(i]  and  (v). 

Une  of  the  gam  recognition  events 
onumerated  is  a  failure  to  coinplv  in  anv 
in.iteiial  respect  with  anv  reiiuirement 
»»  1(1  section  8(i7(a)  (;rA  regulations  or  ' 
with  the  terms  of  an  existing  (iRA  ' 

(fai lure  to  comiily).  See  ^  1  .:hi7(a)-  i 

H()i|H]  An  (ixanijile  of  such  a  failure  to  ( 
(.oinply  is  the  failure  to  file  an  annual  1 
(.(iitification.  I  he  section  887(a)  (iRA  * 
nignlations  provide  that  if  there  is  a  i' 

failure  to  comjily.  the  U.S.  transferor  1 
must  recognize  the  full  amount  of  gain  1 
realized  on  the  initial  transfer  of  stock  f 
(ir  securities  unless  the  U.S.  transferor  tl 
(l(iinon.strate.s  that  the  failure  was  due  to  i' 
rea.sonahle  cause  and  not  willful  neelect  c 

K  (fdscrihed  in  a 

^  1.887(a)-8(p).  Similarlv.  if  there  is  a  h 
failure  to  tiinelv  file  a  GfU\  in  S 

(.onnection  with  the  initial  transfer,  the  U 
•.S.  transferor  must  recognize  gain  with  a 
nispect  to  the  transfer  unless  the  9! 

reasonahle  cause  exception  is  .satisfied.  if 
In  addition  to  the  section  .887(a)  GRA  a 
nignlations.  other  regulations  under 
section  887(a)  reijuire  certain  other  w 

statements  to  he  filed  in  connection  ^ 

with  a  transfer  of  stock  or  securities  hv  av 

a  U  S.  person  to  a  foreign  corporation.'  88 

A  domestic  target  corporation  in  certain  a  ( 
(;a.se.s  must  file  statements  in  connection  th( 
with  the  transfer  by  its  .shareholders  or  „ 
sdcrnty  holders  of  stock  or  .securities  in  fui 
the  domestic  target  corporation  to  a  .88 

toreign  corporation  under  §  1.887(a)-  i  r 
See  §  1.887(a)-8(c)(8)  and  (7).  Akso,  hi 


liniiian-  in.  3 / P, 


ms  a  domestic  target  corporation  must  file 
a  statement  when  its  a.ssets  are 
transferred  to  a  foreign  acipiiring 
corporation  in  a  .section  881  exchange 
and  all  or  a  portion  oftho.se  a.s.sets  are 
sii  ).se(,uently  transferred  to  a  domestic 
siihsidiary  of  the  foreign  acipiiring 
corporation  in  a  Iran.saction  treated  as 
an  indirect  .stock  transfer  under 
S  l  -887(a)-8(d).  See  1.887(a)- 

:n(l)(2)(vi)(i3)(7)(y/).  ^ 

^  In  addition,  a  U.S.  person  who 
transfers  certain  property  to  a  foreign 
coiporation  in  certain  nonrecognition 
l•■ansactlon.s  is  .subject  to  the  reiiorting 
reipiirements  of  .section  808813  and  the 
regii  lat  ions.  See  §4}  l  .808813-1  and  -1 T. 
n  general,  the  U.S.  transferor  must  file 
IRS  form  928 ‘•Return  hv  a  U.S 
rransferor  of  Ihojierty  fii  a  f  oreign 
Gorporation.”  identifving  the  transferee' 
foreign  corjioration  and  de.scril)in<>  the 
juojierty  transferred.  The  jienaltv  for 
failure  to  satisfy  the  section  808813 
reporting  recpiirement  is  eipuil  to  ten 
fiercent  of  the  fair  market  value  of  the 
property  at  the  time  of  the  exchange,  hut 
not  to  exceed  Si 00.000  unle.ss  the 
Imlni-e  was  due  to  intentional  disregard 
()l  the  reporting  obligation.  If.  however. 
IK!  U.S.  transferor  demonstrates  that  the 
tai  lire  was  due  to  rea.sonahle  caii.se  and 
not  willful  neglect,  no  penaltv  is 
,  nnjiosed. 

.S<,i:linnl.llli:«iIMT(,J(4)(ii)  pmviiliis 
nil  il  slunk  ui-  siiuuiilios  iiri!  Iraiislbnml. 
(tie  U.S.  transferor  must  provide 
information  about  the  stock  or  .securities 
on  form  928.  Section  1.808813-1  (f)(2)(i) 
provides  that  a  failure  to  coinplv  with 
tlie  reporting  reipiirements  of  the 
regulations  includes  the  failure  to 
provide  material  information  about  the 
Iiroperty  transferred.  Thus,  the  failure  to 
provide  the  recpiired  information  about 
file  .stock  or  securities  transferred  could 
result  in  a  .section  8088B  penaltv  The 
current  section  8088B  regulations  have 
cl  rule  coordinating  the  obligations  to 
tile  a  (,RA  and  comjilete  Form  928 

Specifically.  Sl.8088B-l(h)(2)  relievesa 

U  S.  transferor  of  the  obligation  to  report 

(Ill  Form 

■ffi’  soction  808813  penaltv 

!u!rA  ti-mi.sferor  has  jirojierly  filed  ' 

On  the  other  hand,  a  U..S.  Iran.sferor 
who  transfers  stock  or  securities  for 
which  a  (3RA  must  he  properlv  filed  to 
av()id  recognizing  gain  under  .section 
887(a)(1)  and  who  neither  properlv  files 
H  C,RA  nor  a  Form  928  with  re.sjiect  to 
f  10  tran.sler  is  iiotentially  siiliject  both  to  i 
Itie  penally  under  section  808813  and 
hill  gain  recognition  under  section  i 

.387(a)(1)  Both  of  these  provisions  have 
a  rea.sonahle  cause  excejition  for  a  i 

failure  to  file,  and  a  U.S.  transferor  who  I 


cannot  establish  reasonahle  cau.se  is 
suhject  to  both  jirovisions. 

1  he  Deficit  Redut;tion  Act  of  1984 
(1984  Act)  (Public  l.aw  98-8()9.  98  .Stat 
494  (1984))  amended  seclion  887(a)  and 
enacted  section  808813.  The  legi.slative 
history  to  the  1984  Act  indicates  that 
(.(ingress  intended  sections  887  and 
(i()88B  to  operate  in  tandem,  with 
section  808813  serving  as  a  notification 
milinreimmt  for  transfers  under  .section 
887(a).  U.R.  R,,p.  4.^2.  Pt.  2,  981h 

(-ong..  2d  Se.ss.,  March  .'5.  1984  at  182'5- 
S.  Rep.  No.  189.  Vol.  1,98th  Gong.,  2d’ 
Sess..  Apr.  2,  1984  at  870. 

leniporary  regulations  were 
imhlished  on  Mav  18,  1988  (TD  8087 
1 988-1  GB  1  75,  51  FR  1 7988), 
addressing  GRAs  and  re])orting  under 
.section  808813  (1988  teinjiorarv 
regulations).  The  1988  temporarv 
regulations  imposed  both  full  gain 
nmognition  under  .section  887(a)(1)  for 
failure  to  comply  with  the  regulations 
under  .section  887(a)  as  well  as  the 
penalty  under  section  808813  for  failure 
to  comjily  with  the  section  8088B 
I’Cliorting  reciuirements.  13oth  rules  have 
iKKm  retained  in  later-issued  guidance  ' 
under  sections  887(a)  and  808813. 

In  addition,  the  current  final 
regulations  under  1 .887(a)-8(p)(i ) 
allow  a  U.S.  transferor  to  obtain  relief 
rom  gam  recognition  cau.sed  hv  a 
failure  to  file  a  (3RA  ora  failure  to 
comply  111  any  material  resjiect  with  the 
regulations  by  reipiesting  relief  and 
establishing  that  a  failure  to  file  or 
(-(iinply  was  due  to  rea.sonahle  c;au.se  and 
nol  willful  neglect.  When  a  U  S 
Iran.sferor  reipiests  relief  from  full  gain 
recognition  under  this  .section  thi' 
icgnlations  provide  that  the  ajipropriate 
IRS  examination  official  (Director)  .shall 
notify  the  U.S.  transferor  in  writing  if  it 
IS  determined  that  the  U.S.  transferor's 
failure  was  not  due  to  rea.sonahle  cause 
or  If  additional  time  will  he  needed  to  ’ 
make  a  determination.  This  notification 
IS  to  he  made  within  the  12()-dav  jieriod 
that  begins  on  the  date  that  the  iRS 
notifies  the  U.S.  transferor  in  writine 
that  Its  request  for  relief  has  been 
re(:eived  and  assigned  for  review.  If  the 
U.S.  transferor  is  not  so  notified  before 
the  close  of  this  120-dav  jieriod,  the  U  S 
ran.sferor  is  deemed  to  have  established' 
that  the  failure  to  file  or  failure  to 
comjily  was  due  to  rea.sonahle  cause  and 
not  willful  iKiglcu:!. 


B.  Seclion  :H)7((i)(2) 

Section  887(e)(2)  provides  generallv 
tliat  in  a  lupiidation  to  which  .section 
.3.32  ajiplies.  excejit  as  jirovided  in 
regulations,  suh.sections  (a)  and  (h)(])  of 
.section  .387  shall  not  apply  when  the  80- 
Jiercent  distributee  (as  defined  in 
.section  887(c))  is  a  foreign  corporation. 
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As  a  result,  if  a  domestic;  li(|ui(lating 
corjioratioii  liciuidates  into  a  foreign 
parcmt  corporation  (an  outl)onnd 
licjuidation),  or  if  a  foreign  licjuidating 
corporation  licinidatcis  into  a  foreign 
])ar(;nt  corporation  (a  foreign-to-foreign 
liciuidation),  tlie  licjnidating  corjxmition 
generally  must  recognize  gain  or  loss  on 
the  distribution  as  if  such  pro])ertv  were 
sold  to  the  distrihutcH!  at  its  fair  market 
value.  S(!Ction  1 .3(j7(e)-2(l))(1 )  i)rovides 
that  a  domestic  liciuidating  corporation 
must  recognize  gain  or  loss  on  an 
outbound  liciuidation,  sul)jec:t  to  an 
overall  loss  limitation,  except  to  the 
cixtcmt  it  satisfies  one  of  the  c^xceptions 
provided  imcka'  4}  1.3()7(e)-2(h)(2).  Thcj.se 
exc;ei)tic)ns  are  for  clistrihutions  of;  (i) 
Property  used  in  the  c;oncluc;t  of  a  trade 
or  husintjss  in  the  United  States  (a  U.S. 
trade  or  husinciss);  (ii)  a  U.S.  real 
property  intere.st:  or  (iii)  .stoc;k  of  a 
domcistic  subsidiary  c;ori)C)ration  that  is 
at  least  8()-perc;c;nt  owned  by  the 
domestic  liciuidating  c;c)rporatic)n. 

The  regulations  also  address  forcngn- 
to-foreign  liciuidations  and  provide  that 
a  foreign  liciuidating  c;orpc)ration 
generally  is  not  rcKiuired  to  rec.ognize 
gain  or  lo.ss  on  the  distribution,  except 
in  the  c;ase  of  c;ertain  clistrihutions  of 
property  u.secl  in  a  U.S.  trade  or  husinc;ss 
or  formerly  used  in  a  U.S.  trade  or 
business.  See  S  1.3(i7(e)-2(c;). 

Other  than  the  exc;eption  for  a 
distribution  of  a  U.S.  real  propc;rty 
intercist,  the  c;xc;eptions  provided  undc;r 
§  1.3(i7(e)-2  rcuiuire  the  filing  of  certain 
statements  or  .schedules  by  the 
liciuidating  c;orporation  and  the 
distributee  c;orporation.  In  addition,  a 
clomcjstic;  liciuidating  c;orpc)ration  that 
clistrihutcjs  property  to  a  foreign 
c.orporation  in  a  transac;tic)n  subject  to 
.sec;lion  3()7(e)(2)  must  file  a  Form  92(j 
with  rcispec;t  to  the  distribution.  See 
§l.(i()38B-l(e). 

Explanation  of  Provisions 

/\.  Proposed  Amendments  to  the  Section 
367(o)  GRA  Regnlations 

Under  c;urrent  law,  if  a  U.S.  transferor 
fails  to  timely  file  an  initial  GRA,  or 
fails  to  comply  in  any  matc;rial  rc;spc;c;t 
with  thc!  sec;tion  3(i7(a)  CiRA  rcigulations 
with  respec;t  to  an  existing  GRA  (for 
cixample,  hec;ause  it  fails  to  timely  file 
an  annual  certification),  the  U.S. 
transferor  is  suhjcK;t  to  full  gain 
rc;c;c)gnition  under  sec.tion  3()7(a)(l) 
imle.ss  the  U.S.  transferor  later  clisc;overs 
the  failure,  promptly  filc;s  the  GRA  or 
othcir  rcHiuired  information  with  the  IRS, 
and  demonstrates  that  its  failure  was 
clue  to  rciasonahle  c;ause  and  not  willful 
neglcK’.t.  The  existing  rea.sonahle  c;ause 
.standard,  given  its  intc;rprc!tation  under 
the  c;ase  law,  may  not  he  satisficid  by 


U.S.  transferors  in  many  c;ommon 
situations  even  though  the  failure  was 
not  intentional  and  not  clue  to  willful 
nc;glec;t.  Based  on  the  c;urrent  c)])eration 
of  the  sc:c;tic)n  3(i7(a)  GRA  rcjgulations, 
the  Internal  Revcaiue  Servic;e  (IRS)  and 
the  Dc!])artment  of  the  Trc:asury 
(Treasury  Departimait)  believe  that  full 
gain  rcu’.ognition  under  .sec;tion  3(j7(a)(l) 
should  apply  only  if  a  failure!  to  timely 
file  an  initial  GRA  or  a  failure  to  c;omply 
with  the  sc!c;tion  3(i7(a)  GRA  regulations 
with  respc:c;t  to  an  c!xisting  (iRA  is 
willful.  'Fhe  IRS  and  the  Trciasury 
Dejiartment  believe  that  the  pcmaltv 
imposed  by  scu'.tion  (i()38B  generallv 
should  be  sufficient  to  c!nc;ourage  propen' 
re])orting  and  c;omplianc;e. 

Ac;corclingly,  the  proposed  regidations 
would  rcivise  the  sc!c;tion  3(i7(a)  GRA 
rc!gulations  to  provide  that  a  U.S. 
transferor  scieking  either  to  (i)  avoid 
rec;ognizing  gain  under  .sciction  3(i7(a)(l) 
on  the  initial  transfcir  as  a  result  of  a 
failure  to  timely  file  an  initial  GRA,  or 
(ii)  avoid  triggering  gain  as  a  rcisidt  of  a 
failure  to  c;c)m]jly  in  all  material  rc!spc:c;ts 
with  the  .section  3()7(a)  GRA  rcigulations 
or  the  tea  ms  of  an  c!xisting  GRA,  must 
clemon.strate  that  the;  failure  was  not  a 
willful  failure.  For  this  ])ur])C)se,  willful 
is  to  he  inter])rc!tecl  c;on.si.stent  with  the 
mcaming  of  that  term  in  the  c;c)ntext  of 
other  c;ivil  penalticis  (for  c!xample. 
sec.tion  (){i72),  whic;h  would  include  a 
failure  clue  to  gross  nc!gligenc;e.  rec;klc!.s.s 
clisrcigarcl,  or  willfid  nc!glc!c;t. 

Whether  a  failure  is  willful  will  be 
determined  ba.secl  on  all  the  relevant 
facts  and  c;irc;um.stanc;c!.s.  The  propo.sed 
rc!gnlations  illustrate  the;  applic;ation  of 
this  standard  through  a  .series  of 
c!xam])le.s.  For  example,  the  .sc!c;tic)n 
3(i7(a)  GRA  rcigidations  recpiire  a  GRA  to 
include  information  about  the  adjusted 
basis  and  fair  market  value  of  the 
property  transferred.  Filing  a  GRA  and 
intentionally  not  providing  such 
information,  including  noting  on  the 
GRA  that  this  information  is  “available 
u])on  rc!c]uc!.st,”  would  be  a  willful 
failure. 

In  addition,  the  proposed  rcigulations 
modify  fhe  ])rc)cc!s.s  through  whic;h 
rcKjuests  for  relief  from  a  failure  to  file 
or  a  failure  to  comjjly  are  evaluated  by 
eliminating  the  rec|uirement  for  the  IRS 
to  rcispond  to  .suc;h  relief  recjuests  within 
120  days.  While  fhe  IRS  is  c;c)mmitteci  to 
proc;essing  rcupmsts  promjJtly,  the  IR.S 
and  the  Treasury  Dc:partmenf  do  not 
hc!lic!ve  that  the  IRS’s  })roc;e.s.sing  time 
with  re.spc!c;t  to  a  relief  recpui.st  should  be 
determinative  of  whcithcir  a  U.S. 
transferor  has  satisfied  its  obligations 
imclcir  the  .sec;tic)n  307(a)  GRA 
rcigulations. 

The  proj)osecl  rcigulations  also  provide 
guidanc;e  clarifying  when  an  initial  GRA 


is  considered  timely  filed,  and  what 
givcis  rise  to  a  failure  to  c;om])ly  in  any 
matcirial  re.sj)ec;t  with  the  recjuiremcints 
of  the  .siiCition  307(a)  GRA  rcigidafions  or 
the  terms  of  an  cixi.sting  GRA.  In  genciral, 
an  initial  GRA  is  timely  filed  only  if 
ciach  clc)c;ument  that  is  rcicpiircid  to  he 
filed  as  part  of  an  initial  GRA  is  timelv 
filed  and  ciompleted  in  all  material 
rc!s])cic;ts.  Similarly,  in  general,  there  is 
a  failure  to  comply  in  a  material  rcispcic;! 
with  the  .sc!c;tion  307(a)  GRA  rcigulations 
or  the  terms  of  an  existing  GRA  if  a 
clc)c;ument  (snc;h  as  an  annual 
c;ertific;atic)n)  that  is  rcicjuired  to  be  filed 
is  not  timely  filcul,  or  is  not  completed 
in  all  matcirial  rc!.spc!c;t.s.  The  cixamplcis 
provided  in  the  propo.sed  rcigulations 
akso  illustrate  the  application  of  the 
“comjilcitcid  in  all  material  respcic;t.s” 
rec|uirc!ment  of  the  current  final 
rcigulations. 

The  projiosed  regulations  also  clarify 
that  the  s(ic;tion  0()38B  penalty  will 
apply  to  a  failure  to  c;c)mplv  in  anv 
material  rci.spec;t  with  the  sec;tic)n  3()7(a) 
GRA  rcigulations  or  the  terms  of  an 
exi.sting  (fRA,  .suc;h  as  a  failure  to 
jiroperly  file  a  gain  rc!c;ognition 
agrciement  clc)c;umc!nt  (inc;hiding  an 
annual  c;ertific;ation  or  new  GRA).  Under 
the  pro])C)scid  rcigulations,  a  failure  to 
c;omply  has  the  same  mcianing  for 
purposcis  of  the  scicition  3B7(a)  GRA 
rcigulations  and  the  sc!c;tion  803813 
rcigulations;  howevcir,  the  c;urrent 
rea.sonahle  c;ause  standard  c;ontinuc!.s  to 
apiily  to  U.S.  transferors  scieking  relicif 
from  the  sec.tion  8()38B  penalty. 

In  addition,  the  .section  803813  jienaltv 
c.ontinues  to  ajiply.  as  provided  imclcir 
the  c;urrent  secition  8038B  rcigidations,  if 
both  a  Form  928  is  not  filed  with  re.spcic;t 
to  the  initial  transler  and  thcire  is  a 
failure  to  file  an  initial  GRA.  In  this 
c;a.se,  the  (;urrent  reasonable  c;au.se 
standard  c;ontinue.s  to  apply  to  U.S. 
transferors  seeking  relief  from  the 
.sc!c;tion  8038B  penaltv. 

The  projjosed  rcigulations  modify  the 
information  that  must  be  rciported  with 
re.spc!c;t  to  a  transfer  of  .stoc;k  or 
sec;uritici.s  on  Form  928.  Sj)C!c;ific;ally,  the 
U.S.  transferor  mu.st  inc;lucle  on  Form 
928  the  basis  and  fair  market  value  of 
the  |)ro])erty  transfcirred.  Finally,  the 
proposed  rcigulations  rcic|uirci  that  a 
Form  928  be  filed  in  all  c;a.sc!.s  in  whic;h 
a  GRA  is  filed,  but  jirovide  that  only 
Fart  1  and  Fart  II  of  the  Form  928  must 
he  c;omj)lc!tcicl  if  the  only  asset 
transferred  is  .stoc;k  or  scic;uritic!.s. 

R.  Proposed  Amendments  to  the  Section 
3() 7( e)( 2 )  Regnlotions 

The  scic;tic)n  387(e)(2)  rcigulations 
governing  liciuidating  cli.stributions  to 
foreign  parent  c;ori!oration.s  c;ontain 
.several  rulcis  that  condition 
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nonrecognition  treatment  ujion  the 
timely  filing  of  statements  or  other 
documents,  or  complying  with  the 
nHjuirements  oftho.se  regulations.  These 
docannents  are  functionally  similar  to 
(IRAs  in  certain  respects.  The  current 
.section  3(>7{e){2)  regulations  provide  no 
explicit  guidance  regarding  the 
treatment  of  taxpayers  who  fail  to  file 
the.se  documents  or  report  the  required 
information,  and  al.so  provide  no 
mechanism  to  obtain  relief  for  such 
failums.  As  di.scu.ssed  in  this  j)reaml)le. 
the  s(H;tion  (U)38B  nigulations  also 
nupiire  that  a  Form  92(i  he  filed  with 
respect  to  liquidating  distributions  by  a 
domestic  corjjoration  to  a  foreign  parent 
cor|)oration. 

The  IRS  and  the  Treasury  Dej)artment 
Ixdieve  that  the  changes  made  hv  the 
propo.sed  regulations  in  the  ca.se  of 
section  3H7(a)  transfers  are  also 
appropriate  for  failures  to  file  or  failures 
to  comply  for  j)urj)oses  of  the  section 
3(>7(e)(2)  regulations  and  the  related 
section  ()()38B  regulations.  Accordingly, 
the  propo.sed  regulations  ])rovide  rules 
similar  to  the  rules  under  the  section 
3(i7{a)  (iRA  regulations  and  related 
.section  803813  regulations  for  failures  to 
rde  the  required  documents  or 
statements  and  failures  to  complv  under 
the  .siH:tion  3()7(e)(2)  regulations  and 
ndated  .section  003813  regulations. 

Finally,  the  proposed  regulations 
modify  the  information  that  mu.st  he 
nq)ort(;d  with  res|)ect  to  one  or  more 
li(|uidating  distributions  of  projjerty. 
including  the  addition  of  the 
recpurement  to  rejjorl  the  basis  and  fair 
market  value  of  the  j)ropertv  distributed. 

C.  Other  Reporting  I  hider  Section 
i.3ti7lo)-3 

The  section  307(a)  regulations 
currently  do  not  adtlress  a  taxpaver's 
failure  to  file  certain  other  statements 
recpiired  under  §  1.307(a)-3  in 
connection  with  certain  transfers  of 
.stock  or  secairities.  These  include  the 
.statements  required  to  he  filed  by  a 
donu^stic  target  corporation  in 
connet:tion  with  a  transfer  of  .stock  or 
securities  of  .such  corporation  to  a 
foreign  corporation  as  described  in 
§§  1.307(a)-3(c){0)  and  (7).  and  the 
statement  rixpiired  to  he  filed  hv  a 
domestic  target  corporation  in 
connection  with  the  transfer  of  its  assets 
to  a  foreign  corj)oration  in  an  exchange 
de.scrihed  in  section  301  and  the 
suhswpient  transfer  of  those  assets  to  a 
domestic  subsidiary  in  a  transaction 
described  in  §  1.307(a)- 
3(d)(2)(vi)(B)(7)(//).  The  IRS  and  the 
Treasury  Department  believe  that 
failunjs  to  timely  file  these  statements  or 
failures  to  com])ly  in  all  material 
re.spects  with  the.se  regulations  should 


he  treated  similarly  to  failures  to  file  or 
failures  to  comply  with  the  .section 
307(a)  GRA  regulations.  Ac:cordinglv, 
these  pro])os(;d  regulations  incorporate 
similar  rules  with  re.sj)ecl  to  these  otluir 
filing  obligations. 

Proposed  ElTective/Applicahility  Date 

I'hese  regidations  are  propo.sed  to 
a))ply  with  respect  to  docannents  or 
statements  nujuircKl  under  the  .section 
307(a)  (3R.A  regulations.  1 .307(a)-3(c:) 
or  (d)  of  the  rcigulations,  or  the  section 
307(e)  ^^gulations  that  are  rccquired  to  he 
filed  with  a  timely  filed  rectum  on  or 
after  the  date  that  final  rccgulations  are 
puhli.shed  in  the  Federal  Register,  as 
well  as  with  respccct  to  any  recpiests  for 
relief  for  failurccs  to  file  docaiments  and 
statcements  n;quired  under  thcc.se 
rccgulations,  or  failurccs  to  comiclv,  if 
such  recpiests  arc;  submitted  on  or  after 
the  date  that  final  rccgulations  are 
puhli.shed  in  the  Federal  Register. 

Special  Analyses 

It  has  hccen  clc;termiiiecl  that  this 
propexsed  regulation  is  not  a  signific:ant 
rccgulatory  action  as  defined  in 
Excccutive  Orclccr  12800,  as 
supplemented  hv  Exccc.utive  Order 
13.'j03.  Therefore,  a  rccgulatory 
as.sc;.ssment  is  not  requircul.  It  also  has 
hcccai  cletc;rminc;cl  that  .sc;c:tion  .'153(h)  of 
the  Administrative  Proc.eclure  Act  (5 
IJ.S.G.  c:hapter  5)  cloccs  not  apply  to  thcc.se 
rccgulations.  It  is  hercchy  ccertified  that 
thcc.se  rccgulations  will  not  have  a 
signific:ant  inipacl  on  a  substantial 
numheer  of  small  entities.  This 
c:ertificatic)n  is  based  on  the  fac:t  that 
thcc.se  reegu  hit  ions  mc;rely  jirovide  fora 
c:hange  in  the  standard,  or  edarifv  or 
provide  the  standard,  that  will  he  used 
to  clictccrmine  whether  a  taxpayer  that 
has  failed  to  file,  or  complv  with  the 
terms  of,  a  gain  rec;ognition  agreement 
or  other  relatccd  document,  a  §  1.307(a)- 
3  statement,  or  a  document  or  statement 
rccquired  under  §  1.307(e)-2  will  he 
entitlccd  to  avoid  full  gain  recognition 
undeer  sccction  307(a)(1)  or  307(c;)(2),  as 
aj)j)lic:ahle.  Ac:c:ordingly  a  Regnlatorv 
Flexibility  Analysis  under  the 
Rccgidatory  Flexihilitv  Ac;t  (5  U.S.G. 
c;hapter0)  is  not  rcccpiired.  Pursuant  to 
sccction  78()5(f)  of  the  Code,  these; 
rccgidations  have;  hc;c;n  suhmitted  to  the 
Chief  (’ounsel  for  Aclvc)c.ac:y  of  the  Small 
Business  Admini.stration  for  c;c)mmc;nt 
on  their  inqiact  on  small  husincc.ss. 

(Comments  and  Rccquests  for  Public 
Hearing 

Before  thc;sc:  proposed  rccgulations  arc; 
adopted  as  final  rccgidations, 
c:c)n.sicic;ralic)n  will  he  givi;n  to  any 
written  comments  (a  signed  original  and 
eight  (8)  c;c)])ic;s)  or  elccctronic  c.omments 


that  arc;  submitted  timely  to  the  IRS.  The; 
IR.S  and  the  'ITccasurv  Department 
rc;quc;.st  comments  on  the  c:larity  of  the 
proposed  rccgidations  and  how  thc;y  mav 
he  made  easier  to  understand.  All 
c;c)nunc;nts  will  he  available  for  pidclic: 
inspection  and  copying.  A  jcnhlic: 
hearing  may  he  sc.hechded  if  rc;cpic;stc;cl 
in  writing  hy  any  person  who  timely 
suhmits  written  or  eiccctronic:  c;ommc;nt.s. 

If  a  i)uhlic;  hccaring  is  schechdccd,  notice 
of  the  date,  time,  and  jclaca;  of  the 
hccaring  will  he  pidjlished  in  the  Federal 
Rccgi.ster. 

Drafting  Information 

The  principal  author  of  these 
proposed  rccgidations  is  Mary  W.  Lyons 
of  the  Offic:e  of  Associate  Chief  Counsel 
(Intccrnational).  Moweveer,  other 
personnel  from  the  IRS  and  tlic;  Treasury 
Dejeartment  jcarticipated  in  their 
development. 

List  of  Subjects  in  20  (]FR  Part  1 

lnc:c)mc;  taxccs,  Rc;j)orting  and 
rec;ordkec;ping  reciuirements. 

Proposed  Amendments  to  the 
Rccgulations 

Ac;c:orclingly,  20  CFR  jeart  1  is 
])rc)j)c).sc;cl  to  he  amended  as  follows; 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  ccitation 
for  part  1  c:c)ntinuc;.s  to  read  in  part  as 
follows: 

Aiithcirily:  20  D.S.fi.  780.5  *  *  * 

■  Par.  2.  Secition  1 .307(a)-3  is 
amcended: 

■  1.  By  revising  paragrajih  (c:)(0)(ii). 

■  2.  In  jearagraph  (d)(2)(vi)(B)(7)(/;)  hy 
removing  the  language  “its  IJ.S.  inc:c)mc; 
tax  return”  and  adding  the;  language  “its 
timely  filc;d  II. S.  income  tax  rectum”  in 
its  place. 

■  3.  By  adding  jearagraph  (f). 

■  4.  By  adding  ])aragra])h  (g)(1  )(ix). 

The  additions  and  revisions  read  as 

follows: 

§  1 .367(a)-3.  T reatment  of  transfers  of 
stock  or  securities  to  foreign  corporations. 

***** 

(c:)  *  *  * 

(0)*  *  * 

(ii)  Excccjjt  as  jcrovicleci  in  jjaragrajdi 
(f)  of  this  sc;c;tion,  for  purposccs  of  this 
paragraph  (c)(0),  an  inc:ome  tax  rectum 
will  he  c;c)nsiclc;recl  timely  filcccl  ifsuc;h 
return  is  filed,  together  with  the 
statement  requirced  hy  this  paragraph 
(c;)(0),  on  or  before  the  la.st  date  for  filing 
a  Federal  income  tax  return  (taking  into 
accc.ount  any  extensions  of  time  therefor) 
for  the;  taxable  year  in  whic:h  the  transfer 
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(f)  Failure  to  file  statements — (1 ) 
(Consequences  of  a  failure  to  file.  Exee])t 
as  ])rovi(lod  in  paragraph  (f)(2)  of  this 
section,  if  there  is  a  failure  to  file  a 
.statement  descrihecl  in  jjaragraph  (c)(()), 
(c)(7),  or  (d)(2)(vi)(C)  of  this  section, 
then  the  (ixceptions  to  tlie  ajjplication  of 
section  3(i7(a)(l)  provided  in  paragraplis 
(c)  and  (d)(2)(vi)(B)(  J)(h)  of  this  section 
will  not  apj)ly.  For  this  ])urpo.se,  there 
is  a  failure  to  file  the  statement  if  the 
statement  is  not  filed  with  a  timely  filed 
return  or  is  not  comjjleted  in  all 
material  respects. 

(2)  Relief  for  certain  failures  to  file 
that  are  not  willful — (i)  In  general.  A 
failure  to  file  described  in  paragraph 
(f)(1)  of  this  section  will  he  deemed  not 
to  have  occurred  for  j)urposes  of 
.satisfying  the  requirements  of  the 
applicable  regulation  if  the  taxjiaver  is 
able  to  demon.strate  that  the  failure  was 
not  willful  using  the  procedure  set  forth 
in  this  jjaragrajjh  (f)(2).  For  this 
pur]K)se,  willful  is  to  he  interpreted 
consistent  with  the  meaning  of  that  term 
in  the  context  of  other  civil  j)enalties, 
which  would  include  a  failure  due  to 
gross  negligence,  reckless  disregard,  or 
willful  neglect.  Whether  a  failure  to  file 
was  a  willful  failure  will  he  determined 
by  the  Director  of  P’ield  Operations 
International,  Large  Busine.ss  & 
International  (or  any  successor  to  the 
roles  and  responsibilities  of  such 
])osition,  as  approjuiate)  (Director) 
l)ased  on  all  the  facts  and 
circumstances. 

The  taxpayer  shall  submit  a  request 
for  relief  aud  au  exj)lauation  as 
provided  in  paragraph  (f)(2)(ii)  of  this 
section.  Although  a  taxpayer  whose 
failure  to  file  is  determined  not  to  he 
willful  will  avoid  gain  recognition 
under  this  .section,  the  taxpayer  will  he 
subject  to  a  penalty  under  section  6()38B 
if  the  taxpayer  fails  to  satisfy  the 
reporting  requirements,  if  any,  under 
that  section  and  does  not  demonstrate 
that  the  failure  was  due  to  reasonable 
cause  and  not  willful  neglect.  See 
§  l.(j().38B-l(f).  The  determination  of 
whether  the  failure  to  file  was  willful 
under  this  section  has  no  effect  on  any 
nKpiest  for  relief  made  under  §  1.(i()38B- 
1(0. 

(ii)  Time  of  submission.  A  taxjuiyer’s 
.statement  that  the  failure  to  file  was  not 
willful  will  he  considered  only  if, 
ju’omptly  after  the  tax])ayer  becomes 
aware  of  the  failure,  an  amended  return 
is  filed  for  the  taxable  year  to  which  the 
failure  relates  that  includes  the  required 
statement  and  a  written  statement 
explaining  the  rea.sons  for  the  failure. 
The  amended  return  mu.st  he  filed  with 
the  apj)licahle  Internal  Revenue  Service 
Center  with  which  the  taxpayer  filed  its 
original  return  for  sue  h  taxable  year. 


The  taxpayer  may  also  submit  a  reejuest 
for  relief  from  the  penalty  of  section 
(i()38B  as  part  of  the  same  submission. 

(iii)  Notice  requirement.  In  addition  to 
the  requirements  of  paragraph  (f)(2)(ii) 
of  this  section,  the  taxpayer  mu.st 
comjdy  with  the  notice  rerjuirements  of 
this  paragrajdi  (f)(2)(iii).  If  any  taxable 
year  of  the  taxpayer  is  under 
examination  when  the  amended  return 
is  filed,  a  coj)y  of  the  amended  return 
and  any  information  reejuired  to  he 
included  with  .such  return  must  he 
delivered  to  the  Internal  Revenue 
Service  personnel  conducting  the 
examination.  If  no  taxable  year  of  the 
taxpayer  is  under  examination  when  the 
amended  return  is  filed,  a  copy  of  the 
amended  return  and  any  information 
required  to  he  included  with  such 
return  mu.st  be  delivered  to  the  Director. 

(3)  For  illiKstrations  of  the  apjdication 
of  the  willfulness  standard,  see  the 
exanqjles  in  §  1.3(i7(a)-8(p)(3). 

(g)  *  *  * 

(1)  *  *  * 

(ix)  Paragraphs  (c)((i)(ii), 
(d)(2)(vi)(B)(i)(/7)  and  (11  of  this  section 
will  a])plv  to  statements  that  are 
re(|uir(!d  to  he  filed  with  a  timely  filed 
11..S.  income  tax  return  on  or  after  the 
date  of  publication  of  the  Treasury 
decision  adopting  the.se  rules  as  final 
regulations  in  the  Federal  Register,  as 
wcdl  as  to  any  rcKjuests  for  relief  for 
failures  to  file  statements,  if  such 
requests  are  suhmittetl  on  or  after  the 
date  of  i)ul)lication  of  the  Treasurv 
decision  adopting  these  rules  as  final 
regulations  in  the  Federal  Register. 
***** 

■  Par.  3.  Section  1.367(a)-8  is  amended: 

■  1 .  By  revising  the  eleventh  .sentence  of 
paragra])h  (a). 

■  2.  In  paragraph  (h)(1)  by 

■  a.  Redesignating  definitions  (xii) 
through  (xv)  as  (xiv)  through  (xvii). 

■  b.  Redesignating  definition  (xi)  as 
(xiii). 

■  c.  Redesignating  definitions  (v) 
through  (x)  as  (vii)  through  (xii). 

■  d.  Redesignating  definition  (iv)  as  (v). 

■  e.  Adding  new  definitions  (iv)  and 
(vi). 

■  f.  Revising  redesignated  definitions 
(xiii),  (xiv),  and  (xv). 

■  3.  By  revising  paragra])h  (d)(1). 

■  4.  By  revising  ])aragraph  (j)(8). 

■  .5.  By  revising  paragrajdi  (p). 

■  (i.  By  adding  a  sentence  at  the  end  of 
paragraph  (r)(l)(i). 

The  revisions  and  addition  read  as 
follows; 


§1.367(a)-8  Gain  recognition  agreement 
requirements — (a)  Scope.  *  *  *  Paragraph 

(р)  of  this  section  provides  relief  for  certain 
failures  to  file  an  initial  gain  recognition 
agreement  or  to  comply  with  the 
requirements  of  this  section  with  respect  to 
an  existing  gain  recognition  agreement. 

(h)  *  *  * 

(1)  *  *  * 

(iv)  A  gain  recognition  agreement 
document  moans  any  agroomont, 
.statomont,  schodulo.  or  form  ro(|uin!d  to 
1)0  filod  undor  this  .soction,  including  an 
initial  gain  rocognition  agroomont.  a 
now  gain  rocognition  agroomont 
doscrihod  in  j)aragraph  (c)(.5)  of  this 
.soction,  a  Form  8838  oxtonding  the 
period  of  limitations  on  assessment  of 
tax  do.scrihod  in  paragraph  (f)  of  this 
soction,  and  an  annual  certification 
doscrihod  in  paragraph  (g)  of  this 
.section. 

***** 

(vi)  An  initial  gain  recognition 
agreement  moans  the  gain  rocognition 
agroomont  ontorod  into  undor  paragraj)!) 

(с)  of  this  soction  with  respect  to  the 
initial  transfer. 

***** 

(xiii)  A  timelv  filed  return  is  a  Federal 
income  tax  return  filod  by  the  duo  date 
sot  forth  in  section  ()()72(a)  or  (h).  plus 
any  extension  of  time  to  file  such  return 
granted  undor  .soc:tion  (»()81. 

(xiv)  Transferee  foreign  corporation. 
Except  as  provided  in  tliis  ])aragraph 
(l))(l)(xiv).  the  transferee  foreign 
corporation  is  the  foreign  corj)oration  to 
which  the  transferred  .stoc;k  or  .securities 
are  transferred  in  an  initial  transfer.  In 
the  case  of  an  indirect  stock  transfer,  the 
transferee  foreign  corj)oration  has  the 
meaning  .set  forth  in  §  1.3(i7(a)-3(d)(2)(i). 
The  transferee  foreign  cor])oration  also 
includes  a  cori)oration  designated  as  the 
transferee  foreign  corj)oration  in  the 
case  of  a  new  gain  recognition 
agreement  entered  into  under  this 
.section. 

(xv)  Transferred  corporation.  Except 
as  j)rovided  in  this  paragraph  (h)(l)(xv), 
the  transferred  corporation  is  the 
corj)oration  the  stock  or  securities  of 
which  are  transferred  in  the  initial 
transfer.  In  the  case  of  an  indirect  stock 
transfer,  the  transferred  corj)oration  has 
the  meaning  set  forth  in  §  1.3()7(a)- 
3(d)(2)(ii).  The  transferred  corporation 
also  includes  a  corporation  designated 
as  the  transferred  corporation  in  the 
case  of  a  new  gain  recognition 
agreement  entered  into  under  this 
.section. 

***** 

(d)  Filing  requirements — (1)  (leneral 
rule.  An  initial  gain  recognition 
agreement  mu.st  he  timely  filed  iu  order 
for  the  IJ.S.  transferor  to  avoid 
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comply  that  is  a  triggering  event  under 
paragraph  (j)(8)  of  this  .section  (failure  to 
coinj)lv).  A  failure  to  file  or  failuni  to 


mcognizing  gain  under  section  3()7(a)(l) 
with  respect  to  the  transferred  stock  or 
securities  l)y  reason  of  tin;  applicable 
exceptions  provided  under  §1.3B7{a)-3. 
Fxcept  as  j)rovided  in  j)aragraph  (p)  of 
this  section,  an  initial  gain  recognition 
agr(H;inent  is  timely  filed  only  if — 

(i)  The  initial  gain  recognition 
agreement  and  any  other  gain 
r(;cognition  agreement  document 
n;(juired  to  he  filed  with  the  initial  gain 
mcognition  agreement  are  included  with 
a  timely  filed  return  of  the  II.S. 
transferor  for  the  taxable  year  during 
which  the  initial  transfer  oc;cnrs;  and 

(ii)  Each  gain  recognition  agreement 
document  identified  in  paragraj)h 
(d)(l)(i)  of  this  .section  is  completed  in 
all  material  re.sj)ects. 
***** 

(i)  *  *  * 

(8)  Faihnv  to  comply.  A  IJ.S. 
transferor  fails  to  comj)lv  in  any 
material  resj)ect  with  any  r(;(piir(;ment 
of  this  section,  or  the  terms  of  the  gain 
recognition  agreement  as  described  in 
|)aragraj)h  (c)(1)  of  this  section.  A  failure 
to  comply  under  this  ])aragraph  (j)(8) 
will  extend  the  period  of  limitations  on 
assessment  of  tax  until  the  close  of  the 
third  full  taxable  year  ending  after  the 
date  on  which  the  Director  of  Field 
Operations  International.  Large  Busine.ss 
K-  International  (or  any  successor  to  the 
roles  and  re.sj)onsihilities  of  such 
p(;r.son)  (Director)  receives  actual  notice 
of  the  failure  to  comply  from  the  II. .S. 
transferor.  Except  as  jjrovided  in 
paragraph  (j))  of  this  section,  for 
purpo.ses  of  this  paragraph  (j)(8),  a 
failure  to  comjily  includes — 

(i)  If  there  is  a  gain  recognition  event 
in  a  taxable  year,  a  failure  to  report  gain 
or  |)ay  any  additional  tax  or  interest  due 
under  the  terms  of  the  gain  recognition 
agreement:  and 

(ii)  A  failure  to  file  a  gain  recognition 
agreement  document,  other  than  an 
initial  gain  recognition  agreement  or  a 
document  recpiired  to  he  filed  with  the 
initial  gain  recognition  agreement.  For 
this  j)nrpe).se.  there  is  a  failure  to  file  a 
gain  recognition  agreement  document 
if — 

(A)  The  gain  recognition  agreement 
document  is  not  timely  filed  as  recpiired 
nn(h;r  this  section,  or 

(13)  The  gain  recognition  agr(;ement 
document  is  not  com])leted  in  all 
material  respects. 
***** 

(]))  I{oli(if  for  cciloin  failures  to  file  or 
failures  to  comply  that  are  not  willful — 
(1)  In  (•eneraL  This  paragra])h  (p) 
|)rovide.s  relief  if  there  is  a  failure  to  file 
an  initial  gain  recognition  agreement  as 
r(;(jnired  under  paragraj)h  (d)(1)  of  this 
section  (failure  to  file),  or  a  failure  to 


com])lv  will  he  deemed  not  to  have 
occurred  for  pnr])o.se.s  of  paragraph 
(d)(1)  of  this  section  or  paragraph  (j)(8) 
of  this  section  if  the  U.S.  transferor  is 
able  to  demon.strate  that  the  failure  was 
not  willful  using  the  j)rocednre  set  forth 
in  this  j)aragra])h  (])).  For  this  pnrpo.se, 
willful  is  to  h(;  interj)reted  consistent 
with  the  meaning  of  that  term  in  the 
c:ontext  of  other  civil  penalties,  which 
would  include  a  failure  due  to  gross 
negligence,  reckless  disregard,  or  willful 
neglect.  Whether  a  failure  to  file  or 
failure  to  comply  was  willful  will  he 
determined  by  tiie  Director  based  on  all 
the  facts  and  circinn.stances. 

The  taxj)ayer  shall  suhmit  a  recpiest 
for  relief  and  an  explanation  as 
provided  in  paragraph  (p)(2)(i)  of  this 
section.  Although  a  U.S.  transferor 
whose  failure  to  file  or  failure  to 
comply,  as  api)licahle.  is  determined  not 
to  he  willfid  will  avoid  gain  r(;cognition 
under  ])aragra])h  (h),  (c),  or  (e)  of 
§  1.3()7(a)-;3.  or  paragraph  (c)(1)  of  this 
section,  as  applicable,  the  U.S. 
transferor  will  he  subject  to  a  jienalty 
under  section  ()()3813  if  the  U.S. 
transferor  fails  to  satisfy  the  reporting 
r(;(purements  under  that  .section  and 
does  not  demon.strate  that  the  failure 
was  due  to  reasonable  cause  and  not 
willful  neglect.  See  ^  1 .803813-1  (h)(2) 
and  (f).  Tin;  determination  of  whether 
the  failure  to  file  or  failure  to  comply 
was  willful  under  this  section  has  no 
(;ffect  on  any  reejuest  for  relief  made 
under  §  1.003813-1(1'). 

(2)  Procedures  for  estahlisliiu}’  that  a 
failure  to  file  or  failure  to  comply  was 
not  willful — (i)  Time  of  submission.  A 
U.S.  transferor's  statement  that  a  failure 
to  file  or  failure  to  comjjly  was  not 
willful  will  he  considered  only  if. 
prom))tly  after  the  U..S.  transferor 
ihecomes  aware  of  the  failure,  an 
amended  n;turn  is  filed  for  the  taxable 
year  to  which  the  failure  relates  that 
includes  tin;  information  that  should 
have  been  included  with  the  original 
return  for  such  taxable  year  or  that 
otherwi.se  complies  with  the  rules  of 
this  section,  and  that  includes  a  written 
statement  exj)laining  the  reasons  for  the 
failure  to  file;  or  failure  to  com])ly.  The 
U..S.  transferor  must  file,  with  the 
amendi;d  return,  a  Form  8838  extending 
the  period  of  limitations  on  assessment 
of  tax  with  respect  to  the  gain  realized 
hilt  not  recognized  on  the  initial  transfer 
to  the  later  of  (1 )  the  clo.se  of  the  eighth 
full  taxable  year  following  the  taxable 
year  during  which  thi;  initial  transfer 
occurred,  or  (2)  three  years  from  the 
dale  the  reipiired  information  is 
provided  to  the  IRS.  The  amended 


return  and  Form  8838  must  he  filiid 
with  the  applicable  Internal  Revenue 
Service  Uenter  with  which  the  U.S. 
transferor  filed  its  original  return  for 
such  taxable  year.  The  U.S.  transferor 
may  submit  a  reipiest  for  relief  from  the 
])enalty  under  section  ()()3813  as  part  of 
the  same  submission.  See  I?  1.003813- 
1(0. 

(ii)  Notice  requirement.  In  addition  to 
the  requirements  of  paragraph  (j))(2)(i) 
of  this  section,  the  U..S.  transferor  must 
comjily  with  the  notice  reijnirements  of 
this  paragraph  (|))(2)(ii).  If  any  taxable 
year  of  the  U.S.  transferor  is  under 
examination  when  the  amended  return 
is  filed,  a  cojiy  of  the  amended  return 
and  any  information  reipiired  to  he 
included  with  sucli  return  mn.st  he 
delivered  to  the  Internal  Revenue 
Service  ])ersonneI  conducting  the 
examination.  If  no  taxable  year  of  the 
U.S.  transferor  is  under  examination 
when  the  amended  return  is  filed,  a 
c;oj)y  of  the  amended  return  and  any 
information  required  to  he  included 
with  such  return  mn.st  he  delivered  to 
the  Director. 

(3)  Examples.  The  following  examples 
illustrate  the  ajijilication  of  this 
paragraph  (p).  All  of  the  examples  are 
liased  .solely  on  the  following  facts  and 
any  additional  facts  stated  in  the 
])articular  example.  DC.  a  domestic 
corporation,  wholly  owns  FS  and  FA. 
each  a  foreign  corjjoration.  In  Year  1. 
])nrsuant  to  a  transaction  ipialifying 
Ijoth  as  a  reorganization  under  section 
308(a)(l)(I3)  and  an  exchange  under 
.section  351,  DC  transferred  all  the  FS 
.stock  to  FA  solely  in  exchange  for 
voting  stock  of  FA  (FS  Transfer).  The 
fair  market  value  of  the  FS  stock 
exceiided  DCs  tax  basis  in  the  stock. 
Absent  the  apijlication  of  .section  307  to 
the  tran.saction,  DCs  exchange  of  the  FS 
stock  for  the  stock  of  FA  ipialified  as  a 
tax-free  exchange  under  section  354. 
Immediately  after  the  transaction,  both 
FA  and  FS  were  controlled  foreign 
corporations  (as  defined  in  .section  957). 
Furthermore,  DC  was  a  section  1248 
shareholder  (as  defined  in  ^  1.307(h)- 
2(h))  with  respect  to  FA  and  FS.  and  a 
5-percent  shareholder  with  respect  to 
FA  for  purposes  of  §  1 .307(a)-3(h)(ii). 
Tims.  DC  was  reipiired  to  recognize  gain 
under  section  307(a)(1)  by  reason  of  tin; 
FS  Transfer  uide.ss  DC  timely  filed  an 
initial  gain  recognition  agreement  (GRA) 
as  reipiired  by  jiaragrajih  (d)(1)  of  this 
.section  and  com])lied  in  all  material 
respects  with  the  requirements  of  this 
.section  throughout  the  term  of  the  GRA. 
The  ajjplication  of  section  003813  is  not 
addre.ssed  in  the.se  examples.  DG  may  he 
subject  to  a  jienalty  under  section  003813 
even  if  DG  demonstrates  under  this 
section  that  a  failure  to  file  or  failure  to 
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comply  was  not  willful.  Set;  §§  1.003813- 
1(1))  and  (f)  for  the  a])])lication  of  section 
003813. 

Exainph  1.  'raxpaycr  fdilvd  In  fila  a  GUA 
(hid  In  (iccidanidl  ovarsiylil.  (i)  Addilion(d 
fdctx.  nC;  I’iliid  its  tax  r(!tiirn  for  tlie  year  of 
llu!  I'\S  'I'raiisfor.  niporlinf’  no  gain  witli 
respect  to  the  exchange  of  the  f’S  stock.  IXi. 
tlirongli  its  tax  clei)artinent.  was  aware  of  tlie 
r(!(pnr(!inent  to  file  a  (iRA  in  ordcu'  for  IX’,  to 
avoid  recognizing  gain  with  respect  to  tlie  l-'S 
'I’ransfer  under  section  3l)7(a)(1),  and  liad  tlie 
exiierience  and  coinjietency  to  iirojierly 
prejiare  tlie  CIRA.  IXi  had  filed  many  CJRAs 
over  the  years  and  had  never  failed  to  timely 
file  a  GRA.  However,  although  IXi  |)re])ared 
the  (iRA  with  respect  to  the  RS  I'ransfer.  it 
was  not  filed  with  IX’.’s  lax  return  for  the  year 
of  the  1*’S  I’ransfer  due  to  an  accidental 
oversight.  During  the  preparation  of  the 
following  year's  lax  return.  IXi  disi;overed 
that  the  (iRA  was  not  filed.  IXi  filed  an 
amended  return  to  file  the  GRA  and 
com])lied  with  the  procedures  set  forth  under 
paragrajih  (p)(2)  of  this  section  proinjitly  after 
it  hecame  aware  of  the  failure. 

(ii)  liasull.  Rei;anse  IXi  failed  to  file  a  CiRA 
with  its  timely  filed  tax  return  for  the  year 
of  the  RS  Transfer,  there  is  a  failure  to  tinielv 
file  the  (iRA  as  reipiired  hy  iiaragrajih  (d)(1) 
of  this  section.  However,  based  on  the  facts 
of  this  Exdinpld  I.  including  that  the  faiinre 
to  timely  file  the  GRA  was  an  isolated 
oversight,  the  failure  to  timely  file  is  not  a 
willful  failure  to  lih;.  A(x:ordinglv.  the  timelv 
fihul  re(|inremenl  of  paragra])h  (d)(1)  of  this 
section  is  considertid  to  he  satisfied,  and  IXi 
is  not  refpnrtid  to  recognize  the  gain  realiztul 
on  the  RS  Transfer  und(!r  .section  3()7(a)(1). 

Exdiiipld  2.  Taxpayar's  coinsd  of  conduct 
is  taken  into  account  in  determination,  (i) 
Additional  facts.  DG  filed  its  tax  return  for 
the  year  of  the  RS  Transfer.  re])oiting  no  gain 
with  respect  to  the  exchange  of  the  RS  stock, 
hut  faihul  to  file  a  GRA.  DC',,  through  its  tax 
department,  was  aware  of  the  niciuirement  to 
file  a  CiRA  in  order  for  DG  to  avoid 
recognizing  gain  with  res])ect  to  the  RS 
Transfer  under  section  3f)7(a)(l).  IXi  had  not 
consistimtly  and  in  a  timely  manner  filed 
GRAs  in  the  past,  and  also  had  an  established 
history  of  failing  to  timely  file  other  tax  and 
information  returns  for  which  it  was  subject 
to  ])enallies.  In  a  year  suhscxpient  to  Year  1. 
DG  transferred  stock  of  another  foreign 
subsidiary  with  res])ect  to  which  DG  had  a 
hnilt-in  gain  (RS2)  to  RA  in  a  transaction  that 
(pialified  as  both  a  reorganization  nndm' 
section  3fi8(a)(l )(I3)  and  an  (ixchange 
described  under  section  351  (RS2  Transfer). 
IXi  was  reepnred  to  recognize  gain  on  the  RS2 
Transfer  under  section  3(i7(a)(l)  unless  DCi 
timely  filed  a  GRA  as  required  hy  jjaragraph 
(d)(1)  of  this  section  and  complied  with  the 
nupnrements  of  this  section  during  the  term 
of  the  CiRA.  DG  r(!])orted  no  gain  on  the  R.S2 
Transfer  on  its  lax  return,  hut  failed  to  file 
a  GRA.  At  the  time  of  the  R.S2  Transfer.  DG 
was  alnxidy  aware  of  its  failure  to  file  the 
GRA  reejuin!)!  for  the  prior  R.S  Transfer,  hut 
had  not  im|)lemented  any  safeguards  to 
ensure  that  it  would  timely  file  (iRAs  for 
future  transactions.  DG  filed  an  amended 
return  to  file  the  (JRA  for  the  RS2  Transfer 
and  complied  with  the  proc;ednres  set  forth 


under  paragraph  (p)(2)  of  this  section 
in’omptly  after  it  hecame  aware  of  the  failure. 
IX;  asserts  that  its  failure  to  timelv  file  a  GRA 
with  resjject  to  the  RS2  Transfer  was  due  to 
an  isolated  oversight  similar  to  the  one  that 
occurred  with  res|)ect  to  tlii;  R.S  Transfer.  At 
issue  is  DG's  failure  to  tinudy  file  a  CiRA  for 
the  R.S2  Transfer. 

(ii)  Result,  llecause  DG  failed  to  file  a  GRA 
with  its  tiinidy  filed  tax  return  for  the  year 
of  the  l'’.S2  Transler,  there  is  a  faiinre  to 
timely  file  the  GRA  as  re(pnred  hy  ])aragraph 
(d)(1)  of  this  section.  DG's  course  of  conduct 
is  taken  into  account  in  detcjrmining  whethcM' 
its  faiinre  to  timely  file  a  GRA  for  the  R.S2 
Transfer  was  willful.  Based  on  the  facts  of 
this  Example  2,  including  DG's  history  of 
failing  to  file  r(!(|uired  tax  and  information 
returns  in  general  and  GRAs  in  particular, 
and  its  failure  to  im])lement  safeguards  to 
ensure  that  it  would  timely  file  GRAs.  the 
failure  to  timely  file  a  GRA  with  respect  to 
the  RS2  Transfer  ri.ses  to  the  level  of  a  willful 
failure  to  timely  file.  Accordinglv,  the  timelv 
filed  rcupnremenl  of  i)aragra])h  (d)(1)  of  this 
section  is  not  satisfied,  and  DG  must 
recognize  the  full  amount  of  the  gain  realiziul 
on  the  R.S2  Transfer. 

E.xample  3.  GRA  not  completed  in  all 
material  respects,  (i)  Additional  facts.  DG 
timely  filed  its  lax  return  for  the  year  of  the 
R.S  Transfer,  reporting  no  gain  with  respect 
to  the  excdiange  of  the  R.S  stock.  IXi  was 
aware  of  tlu;  re(|nirement  to  file  a  GRA  to 
avoid  recognizing  gain  undei'  section 
3fi7(a)(l).  including  the  re(|uiremenl  to 
])rovide  the  basis  and  fair  market  value  of  the 
transierred  slock.  However,  DC,  filed  a 
|)urj)orled  GRA  that  did  not  contain  the  fair 
market  value  of  the  R.S  stoc:k.  Instead,  the 
GRA  was  fihid  with  the  slatcmient  that  the 
fair  market  value  information  was  “available 
u])on  recjuest.”  Other  than  the  omission  of 
the  fair  market  value  of  the  R.S  stock,  the  GRA 
contained  all  other  information  nupnred  hy 
this  section. 

(ii)  Result.  Because  IXi  omitted  the  fair 
market  value  of  the  R.S  stock  from  the  (iRA, 
the  (iRA  was  not  completed  in  all  material 
respecds.  Accordingly,  there  is  a  faiinre  to 
timely  file  the  GRA.  l-’iirthermore,  hecaust! 

IXi  knowingly  omitted  such  information, 

IXi's  omission  is  a  willful  failure  to  timely 
file  a  GR,'\.  Accordingly,  the  GRA  is  not 
considered  timely  filed  for  jnirposes  of 
paragraj)!)  (d)(1)  of  this  section,  and  DG  must 
rec:ognize  the  full  amount  of  the  gain  realized 
on  the  R.S  Transfer.  A  similar  result  would 
arise  if  D(i  had  included  the  fair  market  value 
of  th(!  R.S  slock,  hut  omitted  its  lax  basis  from 
the  GRA. 

Example  4.  GRA  filed  as  a  result  of 
hindsight,  (i)  Additional  facts.  At  the  lime 
that  IXi  filed  its  tax  return  for  the  tax  year 
of  the  R.S  Transfer.  IXi  antici|)ated  selling 
Business  A  in  the  following  tax  year,  which 
was  expelled  to  |)roduce  a  ca|)ital  loss  that 
could  he  carried  hack  to  fully  offset  the  gain 
rei:ognized  on  the  R.S  Transler.  DC,  chose  not 
to  file  a  GRA  hut  to  recognize  the  gain  from 
the  R.S  Transfer  under  section  3()7(a)(1). 
which  it  reportiid  on  its  timely  filed  tax 
return.  However,  a  large  class  action  lawsuit 
was  filed  against  Business  A  at  the  end  of  the 
following  year,  and  DG  was  unable  to  sell  the 
business.  As  a  result.  IXi  did  not  realize  the 


expected  capital  loss,  and  was  not  able  to 
offset  the  gain  from  the  R.S  Transfer.  IXi  now 
seeks  to  file  a  fiRA  for  the  R’.S  Transfer. 

(ii)  Result.  Because  IXi  failed  to  file  a  GRA 
with  its  timely  filed  lax  ridurn  for  the  year 
of  the  R.S  Transfer,  there  is  a  failure  to  timely 
file  the  GRA  as  reipiired  hy  jiaragraph  (d)(1) 
of  this  section.  Rnrthermore.  because  DG 
knowingly  chose  not  to  file  a  GRA  for  the  R.S 
Transfer,  its  actions  constitute  a  willful 
failure  to  timely  file  a  (iRA.  Accordingly,  the 
GRA  is  not  considered  timely  filed  for 
purposes  of  paragrajih  (d)(1)  of  this  section, 
and  IXi  must  recognize  the  full  amount  of  the 
gain  realized  on  the  R.S  'Transfer. 
***** 

(r)  I'Jffeclive/dpplicahility  date — (1) 
General  rule — (i)  Transfers  occurring  on 
or  after  March  13,  2()()t).  *  *  *  Tho 
eleventh  .sentence  of  paragraph  (a)  anil 
paragraphs  (h)(l)(iv).  (b)(l)(vi), 
(h)(l)(xiii),  (ilKl),  (j)(8).  and  (p)  of  this 
section  will  apply  to  gain  recognition 
agreement  ilocninents  that  are  required 
to  he  filed  with  a  timely  filed  return  on 
or  after  the  date  of  jiiihlication  of  the 
Treasury  decision  adopting  these  rules 
as  final  regulations  in  the  Federal 
Register,  as  well  :is  to  any  reipiests  for 
relief  for  failures  to  file  gain  recognition 
agreement  documents,  or  failures  to 
comply,  if  such  requests  are  submitted 
on  or  after  the  date  of  i)uhlication  of  the 
'rrea.sury  decision  adopting  these  rules 
as  final  regulations  in  the  Federal 
Register. 

***** 

■  Par.  4.  .Section  1.3()7(e)-2  is  amended: 

■  1 . 13y  revising  the  ninth  .sentence  and 
adding  two  new  sentences  before  the 
la.st  sentence  of  paragraph  (a). 

■  2.  By  revising  j)aragraph  (h)(l)(i). 

■  3.  In  paragraj)!)  (h)(2)(i)(A)(2)  l)y 
removing  the  language  “its  IJ..S.  income 
tax  returns”  and  adding  the  language 
“its  timely  filed  IJ.S.  income  tax 
returns”  in  its  |)lace. 

■  4.  In  j)aragra])h  (l))(2)(i)(A)(3)  by 
removing  the  language  “its  IJ.S.  income 
tax  return”  and  adding  the  language  “its 
timely  filed  U.S.  income  tax  return”  in 
its  ])lace. 

■  .5.  In  the  first  sentence  of  i)aragra])h 
(l))(2)(i)(E)(3)  hy  lemoving  the  language 
“its  IJ..S.  income  tax  return”  and  adding 
the  language  "its  timely  filed  IJ.S. 
income  tax  return”  in  its  j)lace. 

■  ().  In  j)aragrai)h  (l))(2)(i)(E)(4)(/i)  by 
removing  the  language  “its  U.S.  income 
tax  return”  and  adding  the  language  “its 
timely  filed  l)..S.  income  tax  return”  in 
its  j)lace. 

■  7.  In  |)aragra|)h  (l))(2)(i)(E)(.'))(yy)  hy 
removing  the  language  “its  U.S.  income 
tax  return”  and  adding  the  language  “its 
timely  filed  U..S.  income  tax  return”  in 
its  j)lace. 

■  8.  In  the  first  .sentence  of  j)aragi’aj)h 
(l))(2)(iii)(A)  by  removing  the  language 
“its  U.S.  income  tax  return”  and  adding 
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the  language  “its  timely  filed  IJ.S. 
income  tax  return”  in  its  place. 

■  0.  In  paragraph  {c)(2)(i)(B)(.V)  by 
nnnoving  the  language  "their  II.S. 
income  tax  returns”  and  adding  the 
language  “their  timely  filed  ll.S.  income 
tax  returns”  in  its  place. 

■  10.  By  revising  paragraph  (e). 

■  11.  By  adding  |)aragraph.s  (f)  and  (g). 

The  revisions  and  additions  read  as 

follows: 

1 .3(i7(e)-2.  Hist rihiit ions  descrihod 
in  section  3(i7(e)l2} — (a)  Purpose  and 
scope — (1)  In  ^enenil.  *  *  *  Piiragraph 

(e)  of  this  stM:tion  provides  rules 
regarding  failures  to  file  .statements  or 
other  documents  rexjuired  under  this 
section  or  failures  to  com])ly  with  the 
reepurements  of  this  section.  Paragraph 

(f)  of  this  section  provides  relief  for 
certain  failures  to  file  or  comply. 

Finally.  j)aragraph  (g)  of  this  .section 
sj)ecifies  the  effective/ajjplicahility  date 
for  the  rules  of  this  section.  *  *  * 
***** 

(h)  Distribution  hv  a  domestic 
corporation — (1)  (leneral  rale — (i) 
Recognition  of  gain  and  loss.  If  a 
domestic  cor|)oration  (domestic 
li(]ui(lating  corporation]  makes  a 
distrihution  of  property  in  complete 
li(pudation  under  section  332  to  a 
foreign  cor|)oration  (foreign  distributee 

cori) oration}  that  meets  the  .stock 
ownershij)  recjuirements  of  section 
332(1))  with  respect  to  stock  in  the 
domestic  liepudating  corporation, 
then — 

(A)  Pursuant  to  section  3(i7(e)(2). 
.section  337(a)  and  (h)(1)  shall  not  apply: 
and 

(B)  The  domestic.  li(pndating 
corporation  shall  recognize  gain  or  loss 
on  the  distrihution  of  j)ro])erty  to  the 
foreign  distributee  corporation,  except 
as  ])rovided  in  j)aragraj)h  (h)(2)  of  this 
section. 

***** 

(e)  Faihm^s  to  file  or  failures  to 
comply — (1)  Scope.  This  paragraph  (e) 
jjrovides  rules  regarding  a  failure  to  file 
an  initial  liepudation  document  with 
respect  to  one  or  more  liepudating 
distributions  by  a  domestic  liepudating 

corj) oration  that,  ah.sent  such  failure, 
would  (]ualify  for  nonrecognition 
treatment  under  ])aragraj)h  (h)(2)(i)  or 
(iii)  of  this  .section,  or  with  res])ect  to 
one  or  more  li(|ui(lating  distributions  hv 
a  foreign  liquidating  cor|)oration  that, 
absent  such  failure,  would  qualify  for 
nonrecognition  treatment  under 
|)aragra])h  (c)(2)(i)(B)  of  this  .section 
(failure  to  file).  This  paragraph  (e)  also 
j)rovide.s  rules  regarding  failures  to 
com|)ly  in  all  material  re.sj)ect.s  with  the 
terms  of  this  section  with  respect  to  one 
or  more  liquidating  distributions  for 


which  nonrecognition  treatment  was 
initiallv  claimed  under  paragraph 

(l))(2)(i).  (h)(2)(iii),or(c)(2)(i)(B)ofthis 
section,  as  aj)j)licahle  (failure  to 
comj)ly). 

(2)  Definitions.  The  following 
definitions  aj)ply  for  jnirpo.ses  of  this 
.section. 

(i)  An  initial  liqnidation  document 
means  any  statement,  .schedule,  or  form 
nupiired  to  he  filed  under  this  section  in 
order  for  the  domestic  liepudating 
corporation  or  foreign  licpiielating 
corporation,  as  applicable,  to  initially 
(pialify  to  claim  nonrecognition 
treatment  with  re.sj)ect  to  one  or  more 
liepudating  elistrihutions  elese:ril)eel  in 
this  .section,  including — 

(A)  The  statement  anel  attae:hment.s 
ele).se;riheel  in  paragraph  (l))(2)(i)(C)  of 
this  se)e;tie)n; 

(B)  The  statement  ele;.se;nhe!el  in 
paragraph  (l))(2)(iii)(D)  e)f  this  see:tion: 
anel 

((])  The  .statement  anel  attae;hment.s 
elese;ril)e;el  in  j)aragraph  (e:)(2)(i)(C)  e)f 
this  .se)e:tie)n. 

(ii)  A  sahscijnent  liqnidation 
document  meians  any  .statement, 
se:heehde.  e)r  fe)rm  (e)ther  than  an  initial 
liepuelatieni  eloeiumemt)  reepiireel  to  he 
fileKl  uneler  this  se;e:tie)n  in  eerelea'  for  the 
ele)mestie;  liepiielating  e:orporatie)n  e)r 
fe)reign  liepuelating  e;e)r])e)ratie)n,  as 
aj)plie;ahle,  to  e:e)ntinue  te)  epialify  feir 
ne)nree;e)gnitie)n  treaetmeiiit  with  re;s|)e!e;t 
te)  e)ne!  e)r  me)re  liepiieleiting  eli.stril)utie)ns 
ele;.se:ril)eel  in  this  .se!e;tie)n,  ine:lueling — 

(A)  The  se;heehile  ele;se:riheel  in 
paragraph  (l))(2)(i)(K)(3)  e)f  this  .se)e:tie)n: 

(B)  The  .se:heehde  ele;.se;riheel  in 
|)aragraph  (l))(2)(i)(E)('^)(/7)  e)fthis 
.stx:tion:  anel 

(Cd  The  .statement  anel  attachments 
ele;.se:riheel  in  paragraph  (l))(2)(i)(E)(.5)  of 
this  se)e;tie)n. 

(iii)  A  timelv  filed  IJ.S.  income  tax 
return  means  a  Fe;eleral  ine:e)me  tax 
reiturn  fileel  by  the  elue  elate  set  forth  in 
se!e:tie)n  ()()72.  ])ln.s  any  extension  of  time 
to  file  sue;h  re;turn  granteul  uneler  .sexitieni 
tiOHl. 

(3)  Faiinre  to  file — (i)  (ieneral  rale. 

Fe)r  j)urj)e).se;s  of  this  .se;e:tie)n  anel  e;xe:ept 
as  provieieel  in  ])aragra])h  (e)(.'j)  or  (f)  of 
this  .se!e:tie)n,  the;re  is  a  failure!  te)  file  an 
initial  liepiielatie)!)  ele)e:innent  if — 

(A)  An  initial  liepiielatie)))  iloe:innent  is 
ne)t  file:el  with  the  time:ly  fileel  U.S. 
ine:e)me  tax  reitiirn  spe)e;ifieel  uneler  this 
.se!e:tie)n.  eir 

(B)  An  initial  liepiielatiem  ele)e;iiment  is 
ne)t  e:e)mj)leteel  in  all  material  res|)e!e;ts. 

(ii)  (Jonseqnences  of  a  faiinre  to  file. 

If  there  is  a  faihu'e  te)  file  an  initial 
liejnielatie)))  ele)e:ume!nt,  then 
ne)nre)e;e)gnitie)n  trexitment  uneleir 
paragraj)!)  (l))(2)(i),  (h)(2)(iii).  e)r 


(e;)(2)(i)(B)  e)f  this  se:e;tie)n  (as 
api)re)piiate)  will  ne)t  a])plv. 

(4)  Faiinre  to  comply — (i)  Genera! 
ride.  Fe))'  purpe).se  of  this  se)e:tie)n  anel 
e!xe:ept  as  pieevieleul  in  paiagraph  (e)(.'))  or 
(f)  of  this  .see;tie)n,  a  failui  e!  te)  e:e)m])ly 
ine;l)iele.s — 

(A)  A  failni'e  te)  i’e])e)rt  gain,  e)r  ])ay  any 
aelelitional  tax  or  interest  elne,  in 
<ie:e:e)ielane:e  with  the  leiepiirennents  unele)r 
this  se!e:tie)n:  anel 

(B)  A  failiue  te)  file  a  snhseuiuent 
liepiiehilie)))  ele)e:ument.  as  elejteiinineel 
iipplying  j)aragi'aph  (e)(3)(i)  e)f  this 
.see;tie)n,  hut  replae:ing  the  term  “initial 
liejnielatieai  elocument”  with  the  term 
"suhsexjuent  liepiielation  etoe;ument.” 

(ii)  Gonseqnences  of  a  faiinre  to 
comply.  If  theie)  is  :)  failure  to  e;e)m])ly 
in  any  mateirial  re)spee;t  with  the  teims 
e)f  j)aragra})h  (l))(2)(i),  (l))(2)(iii),  or 
(e;)(2)(i)  of  this  see:tie)n,  as  apj)lie;al)le, 
then — 

(A)  Any  gain  (hut  ne)t  le).s.s)  that  was 
ne)t  ])ie!vie)nsly  re)e;e)gnize:el  by  the 
ele)me!.stie:  liquielating  ce)rpe)ratie)n  e)r 
Ibi'eign  liepiielating  e:e)rj)e)i’atie)n,  as 
applie:ahle.  uneler  pai’agra])!)  (I))(2)(i), 
(l))(2)(iii).  or  (e;)(2)(i)(B)  of  this  .seeition 
must  he  ie!e:e)gnizeel:  anel 

(B)  The  perieid  of  limitalieins  em 
as.seissment  eif  tax  is  exteneleel  until  the 
e:le).se  eif  the  thirel  full  taxable  yeiar 
emeling  after  the  elate  em  which  the 
nire:e:te)r  of  Fielel  Opeiatieins 
Inteirnatiemal,  Large  Business  ^ 
InteM’iiational  (eir  any  .sue:e;e)s.se)r  tei  the 
leile's  anel  reispenisihilities  of  sue:!) 
Iieisition,  as  a])pie)piiate)  (Dii'ee:te)i')  is 
jirovieleel  written  ne)tifie:atie)n  that 
.spee;ifie:ally  leferene.es  the  failure!  lei 
e;e)m])ly.  eir  a  tax  rediii'ii  is  fileel  repenting 
the  gain  that  was  not  re)e:ognize)el  by  the 
elenneistic  liquielating  e:orpe)ration  eir  the 
fortngn  liquielating  corjieiration,  as 
applie;al)le!,  hv  reason  of  jiaragi’ajih 
(l))(2)(i).(l))(2)(iii).  eir  (e:)(2)(i)(B)  eif  this 
.se!e;tie)n. 

(f)  Relief  for  certain  failures  to  file  or 
failures  to  comply  that  are  not  willful — 
(1)  In  general.  This  paragraph  (f) 
pi'ovieleis  I'elief  if  there  is  a  failure  to  file 
an  initial  liepiielation  ele)e:ume)nt  as 
eleiscriheiel  in  paragraph  (e)(3)(i)  eif  this 
se!e;tie)n  (failure  tei  file),  eir  a  failure  lei 
e:e)mply  in  any  mateirial  re!.spe!e;t  with  the 
terms  eif  this  se:e:tie)n  as  ele!.se;ril)e!el  in 
jiaragraph  (e)(4)(i)  eif  this  se)e:tie)n  (failure 
tei  e:e)mj)ly),  re!spe!e:tive!ly.  The  failure  tei 
file  eir  a  failure  to  e:om])ly,  as  a))j)lie;al)le!, 
is  eleienneel  neit  tei  have  e)e:e;urre!el  feir 
purpei.seis  eif  paragraph  (e)(3)(ii)  eir 
(e!)(4)(ii)  eif  this  seictiein  if  the!  taxjiaver  is 
able  tei  elemonstrate  that  the  failure  was 
neit  willful  using  the  pre)e;e!eliire!  set  forth 
in  this  paragrajih  (f).  For  this  jiur])e)se, 
willful  is  to  he!  inter jireteel  ceinsistent 
with  the  menming  of  that  te!rm  in  the 
e;e)nte!xt  of  either  e:ivil  jienalties,  which 
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would  inelude  a  failure  due  to  gross 
negligence,  reckless  disregard,  or  willfnl 
neglect.  Whether  a  failure  to  file  or 
failure  to  coin])ly,  as  applicahle,  was 
willfnl  will  he  determiiKHl  hy  the 
Dir(!ctor  based  on  all  the  facts  and 
circumstances. 

The  taxpayer  shall  siihinit  a  nxpiest 
for  relief  and  an  exjdanation  as 
provided  in  paragrajdi  (f  )(2)(i)  of  this 
section.  Although  a  tax])ayer  whose 
failure  to  file  or  failure  to  comply,  as 
applicahle,  is  determined  not  to  he 
willful  will  avoid  gain  or  lo.ss 
recognition  under  this  .section,  the 
taxpayer  will  he  subject  to  a  penalty 
under  .section  ()()38B  if  the  taxpayer  fails 
to  satisfy  the  reporting  recpurements 
under  that  .section  and  does  not 
demonstrate  that  the  failure  was  due  to 
rea.sonahle  cause  and  not  willful 
neglect.  See  l.(i()38B-l (e)(4)  and  (f). 
'rhe  determination  of  whether  the 
failure  to  file  or  failure  to  comply  was 
willful  under  this  section  has  no  effect 
on  any  recjuest  for  relief  made  under 
§  1.  (id. 3813-1  (f). 

(2)  Procf^diiivs  for  establishing  that  a 
failure  to  file  or  coinpiv  was  not 
willful — (i)  Time  of  suhinission.  A 
taxpayer’s  statement  that  the  failure  to 
file  or  failure  to  com])lv,  as  a])])lical)le, 
was  not  willful  will  he  considered  only 
if.  promptly  after  the  tax])ayer  becomes 
aware  of  the  failiin;,  an  amended  return 
is  filed  for  the  taxable  year  to  which  the 
failure  relates  that  includes  the 
information  that  should  have  been 
included  with  the  original  return  for 
such  taxable  year  or  that  otherwise 
complies  with  the  rules  of  this  section, 
and  that  includes  a  written  statement 
explaining  the  reasons  for  the  failure.  In 
the  case  of  a  liquidating  distribution 
described  in  paragraph  (h)(2)(i)  or 
(c)(2)(i)(B)  of  this  section,  the  taxpayer 
mu.st  file,  with  the  anumded  return,  a 
Form  8838  extending  the  period  of 
limitations  on  the  assessment  of  tax 
with  respect  to  the  gain  realized  hut  not 
recognized  with  resjiect  to  the 
licjuidating  distribution  to  the  later  of 
the  date  jnovided  in  paragra])h 
(l))(2)(i)(C)(.')),  taking  into  account 
j)aragra])h  (c)(2)(i)(C)  and  (D),  as 
a])]3lical)le,  or  three  years  from  the  date 
the  retpiired  information  is  provided  to, 
or  the  re(]uired  gain  or  lo.ss  is  re])orted 
to,  as  ai)])lical)le,  the  IRS.  In  the  case  of 
a  licpiidating  di.strihution  described  in 
])aragra])h  (h)(2)(iii)  of  this  section,  the 
taxpayer  must  file,  with  the  amended 
return,  a  Form  88.38  extending  the 
])eriod  of  limitations  on  assessment  of 
tax  with  respect  to  the  gain  realized  hut 
not  recognized  with  respect  to  the 
liqindating  di.strihution  to  three  years 
from  the  date  the  recpiired  information 
is  provided  to  the  IRS,  or  the  recpiired 


gain  or  lo.ss  is  re])orted  to  the  IRS.  The 
amended  return  and  Form  8838  must  he 
filed  with  the  ajiplicahle  Internal 
Rev(!nue  Service  Center  with  which  the 
tax])ayer  filed  its  original  return  for  such 
taxable  year.  'I’he  taxpayer  may  also 
submit  a  recpiest  for  relief  from  the 
ptmalty  of  section  ()()38B  as  part  of  the 
same  submission. 

(ii)  Notice  recinireinent.  In  addition  to 
the  recpiirements  of  paragraph  (f)(2)(i)  of 
this  .section,  the  taxpayer  mu.st  complv 
with  the  notice  requirements  of  this 
paragrajjh  (f)(2)(ii).  If  any  taxable  year  of 
the  taxpayer  is  under  examination  when 
the  amended  return  is  filed,  a  copy  of 
the  amended  return  and  any 
information  recpiired  to  he  included 
with  such  return  must  he  delivered  to 
the  Internal  Revenue  Service  personnel 
conducting  the  examination.  If  no 
taxable  year  of  the  taxjiayer  is  under 
examination  when  the  amended  return 
is  filed,  a  copy  of  the  amended  return 
and  any  information  recpiired  to  he 
included  with  such  return  mu.st  he 
delivered  to  the  Director. 

(3)  For  an  illn.stration  of  the 
applic:aticm  of  the  willfulness  standard, 
sen;  the  examples  in  §  1.3()7(a)-8(p)(3). 

(g)  Effective/applicahility  dates.  The 
ninth,  tenth,  and  eleventh  .sentenc:e.s  of 
])aragraph  (a)  of  this  .section,  and 
paragraphs  (l))(l)(i),  (h)(2)(i)(A)(2). 

(h)(2)(i)(A)(.3),  (t))(2)(i)(E)(:t), 
(l))(2)(i)(F)(4)(/i).  (h)(2)(i)(E)(.5)(//). 
(b)(2)(iii)(A),  (c)(2)(i)(B)(.3),  (e),  and  (f)  of 
this  .section  will  apply  to  licpiidation 
clocaiments  that  are  recpiired  to  he  filed 
with  a  timely  filed  II. S.  income  tax 
return  on  or  after  the  date  of  jnihlicaition 
of  the  Treasury  deension  adojiting  the.se 
rules  as  final  regulations  in  the  Federal 
Register,  as  well  as  to  any  rcxpiests  for 
relief  for  failures  to  file  liquidation 
clocaiments,  or  failures  to  c;omply,  if 
such  reque.sts  are  suhmitted  on  or  after 
the  date  of  jjuhlication  of  the  Treasnrv 
decasion  adopting  these  rules  as  final 
regulations  in  the  Federal  Register. 

■  Par.  5.  Section  l.(i()38B-l  is  amended 
by: 

■  1 .  Adding  a  sentenca;  after  the  first 
scaitenca;  in  paragraph  (h)(l)(i). 

■  2.  Revising  paragraph  (l))(2)(i)(B)(1). 

■  3.  Adding  paragra])h  (l))(2)(iii). 

■  4.  Adding  jiaragrajih  (l))(2)(iv). 

■  .'i.  Revising  paragraph  (c). 

■  8.  Revising  jiaragranh  (e)(4). 

■  7.  Adding  paragrapn  (()(2)(iii). 

■  8.  Adding  i)aragraph  (f)(2)(iv). 

■  0.  Adding  jjaragraiih  (g)(.3). 

The  revisions  ancl  adciitions  read  as 
follows; 

§  1 .6038B-1  Reporting  of  certain  transfers 
to  foreign  corporations. 

***** 

(h)  Time  and  manner  of  reporting — (1) 
In  general — (i)  Reporting  procedure. 


*  *  *  In  addition,  if  the  IJ.S.  jierson 
files  a  .statement  under  §  1.3B7(a)- 
3(cl)(2)(vi)(C).  a  gain  rec:ognition 
agreement  under  §  1 .3(i7(a)-8,  or  a 
licpiidation  doc;ument  under  §  1.3(j7(e)- 
2(1)),  snc:h  person  must  c:omply  in  all 
material  re.spec;t.s  with  the  reejuirements 
of  suc:h  .section  j)ur.suant  to  the  terms  of 
the  statement,  gain  rec;c)gnition 
agreement,  or  licpiidation  ctc)c;ument,  as 
applicahle,  in  order  to  satisfy  a  reporting 
obligation  under  .sec;t ion  803813.  *  *  * 
***** 

(2)  *  *  *  V 

(i)  *  *  * 

(B)*  *  * 

(1)  Except  as  provided  in  jiaragraph 
(h)(2)(iii)  of  this  sec:tion,  the  U.S. 
transferor  (or  one  or  more  .suc:c;e.ssor.s) 
filed  an  initial  gain  rec;ognition 
agreement  under  §  1.387(a)-8,  ancl  filed 
Form  928  in  ac:c:c)rclanc:e  with  jiaragraph 
(l))(2)(iv)  of  this  secition:  or 
***** 

(ii)  *  *  * 

(iii)  Timely  filed  initial  gain 
recognition  agreement.  Paragraph 
(l))(2)(i)(B)(7)  of  this  .sec:tion  will  not 
ajiply  unless  the  initial  gain  rec:ognition 
agreement  is  timely  filed  as  determined 
under  *5 1 .387(a)-8(cl)(1),  hut  for 
purjio.ses  of  this  sec:tion,  determined 
without  regard  to  §  1 .387(a)-8(})). 
However,  see  paragraph  (f)(3)  of  this 
section  for  certain  relief  that  may  he 
available. 

(i\')  Satisfaction  of  section  (i()38R 
reporting  if  a  g(nn  recognition 
agreement  is  filed.  If  the  IJ.S.  transferor 
is  de.scribed  in  paragraph  (h)(2)(i)(B)(7) 
of  this  sec:tion  ancl  is  not  otherwise 
recpiired  to  file  a  Form  928  with  respect 
to  a  transfer  of  as.sets  other  than  the 
.stc)c:k  or  securities  to  the  tran.sferee 
foreign  c:orporation,  the  requirements  of 
this  .sec;tion  are  .satisfied  with  resj)ec;t  to 
the  tran.sfer  of  the  stoc;k  or  .sec;urities  by 
c:ompleting  Part  1  ancl  Part  11  of  Form 
928,  noting  in  Part  III  that  the 
information  required  by  Form  928  with 
re.spec:t  to  the  tran.sfer  of  stock  or 
.securities  is  i:ontainecl  in  a  gain 
recognition  agreement  filed  jnirsuant  to 
§  1 .387(a)-8,  and  attaching  a  signed 
c:c)])y  of  the  Form  928  to  its  U.S.  inc;c)me 
tax  return  for  the  year  of  the  transfer.  If 
the  U.S.  transferor  is  recpiired  to  file 
Form  928  with  resjiect  to  a  tran.sfer  of 
assets  in  addition  to  the  .stc)c:k  or 
.seciiirities,  the  recpiirements  of  this 
sec:tion  are  satisfied  with  re.spec:t  to  the 
tran.sfer  of  the  stoc:k  or  .sec:urities  hv 
noting  in  Part  III  that  the  information 
required  hy  F'orm  928  with  respecit  to 
the  tran.sfer  of  stoc:k  or  .securities  is 
c:ontainecl  in  a  gain  rec:ognition 
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agnHMuent  filed  pursuant  to  ^  1.3()7(a)- 

». 

•k  *  *  *  * 

(i;)  *  *  * 

(1)  through  (4)(i)  IRe.served).  For 
further  guidance,  see  l.(i()38B-lT(c)(1) 
thixuigh  (4)(i). 

(ii)  Sl(H'k  or  s(H:unti(\'i.  Descrihe  any 
.stiM;k  or  sixairities  that  are  transferred, 
including  the  adjusted  tax  basis  and  fair 
market  value  of  the  stock  or  securities, 
the  class  or  type,  amount,  and 
characteristics  of  the  stock  or  securities, 
and  the  name,  address,  place  of 
incorporation,  and  general  description 
of  the  corporation  issuing  the  stock  or 
securities.  In  addition,  if  any  provision 
of  §  1.3B7(a)-3  applies  to  except  the 
transfer  of  the  stock  or  securities  from 
.section  3()7(a)(l).  provide  information 
supporting  the  claimed  application  of 
such  provision.  However,  see  paragraph 
(h)(2)  of  this  section  for  certain 
exceptions  and  sjiecial  rules  for 
niporting  transfers  of  .stock  or  securities 
under  .section  3B7(a). 

(.5)  IRe.servedj.  f'or  further  guidance. 
see§l.(i()38B-lT(c)(.'>). 

k  *  *  *  k 

(e)  *  *  * 

(4)  liopoiiiii}’  nilos  for  section 
3(i7((i)(2)  (iistrihiitions  hv  doniostic 
liquidating  corporations — ( i )  General 
rale.  Fxcept  as  provided  in  jiaragraph 
(e)(4)(ii)  of  this  .section,  if  the 
distrihuting  corjioration  makes  a 
distribution  of  jirojierty  in  comjilete 
liquidation  under  .section  332  to  a 
foreign  distributee  corporation  that 
meets  the  stock  ownershij)  reijuirements 
of  .s(x:tion  332(h)  with  respect  to  the 
st(K:k  of  the  distrihuting  corporation, 
then  the  distrihuting  corporation  .shall 
comjilete  a  Form  92(i  and  attach  a 
signed  cojiy  of  such  form  to  its  timely 
Filed  H.S.  income  tax  return  for  the 
taxable  years  that  include  one  or  more 
liquidating  di.stril)ution.s.  The  jirojierty 
descrijition  contained  in  Part  111  of  the 
Form  92(i  shall  contain  a  de.scrijition. 
including  the  adjusted  tax  basis  and  fair 
market  value,  of  all  jirojiertv  distributed 
by  the  distributing  corjioration 
(regardle.ss  of  whether  the  distribution 
of  the  jirojierty  (jualifies  for 
nonrecognition  treatment).  The 
de.scrijition  shall  also  identify  the  items 
of  jirojierty  for  which  nonrecognition 
treatment  is  claimed  under  §  1 .3()7(e)- 
2(h)(2)(ii)  or  (iii).  as  ajijilicahle. 

(ii)  Special  rule.  Fxcejit  as  jirovided  in 
jiaragrajih  (e)(4)(iii)  of  this  .section,  if  the 
distrihuting  corjioration  distrihutes 
items  of  jirojierty  that  will  he  u.sed  liy 
the  foreign  distrihiitee  corjioration  in 
the  conduct  of  a  trade  or  liiisiness  in  the 
United  States  and  the  distributing 
corjioration  does  not  recognize  gain  or 


loss  on  such  di.striliution  under 
S  1.3(i7(e)-2(li)(2)(i)  with  resjiect  to  such 
jirojierty.  then  the  di.strihuting 
corjioration  may  satisfy  the 
requirements  of  this  .section  by 
comjileting  Part  1  and  Part  11  of  Form 
92ti.  noting  in  Part  III  that  the 
information  required  by  Form  t)2(i  is 
contained  in  a  statement  nujuired  by 
5?  1.3(i7(e)-2(b)(2)(i)(C)(2).  and  attaciiing 
a  signed  cojiy  of  Form  920  to  its  timely 
Filed  U.S.  income  tax  return  for  the 
taxable  years  that  include  one  or  more 
distrihutions  in  litjuidation.  In  addition, 
if  the  distributing  corjioration 
distributes  .stock  of  a  dome.stic 
subsidiary  corjioration  and  does  not 
recognize  gain  or  loss  on  such 
distribution  under  1.307(e)-2(b)(2)(iii) 
with  resjiect  to  such  stock,  then  the 
distributing  corjioration  may  satisfy  the 
re(juirement.s  of  this  section  bv 
comjileting  Part  1  and  Part  11  of  Form 
928.  noting  in  Part  111  that  the 
information  retjuired  by  Form  t)28  is 
contained  in  a  .statement  reijuired  by 
§  1.387(e)-2(b)(2)(iii)(D),  and  attaching  a 
signed  cojiy  of  Form  928  to  its  timely 
Filed  U.S.  income  tax  return  for  the 
taxable  years  that  include  one  or  more 
distributions  of  domestic  subsidiary 
stock. 

(iii)  Properly  filed  stateinent. 
Paragrajib  (e)(4)(ii)  will  not  ajijily  if 
tbere  is  a  failure  to  file  an  initial 
litjuidation  document  as  determined 
under  §  1 .387(e)-2(e)(3)(i),  but  for 
jiurjio.ses  of  this  section,  determined 
without  regard  to  §  1 .387(e)-2(0. 
However,  see  jiaragrajih  (f)(3)  of  this 
section  for  certain  relief  that  mav  be 
available. 

(f)  *  *  * 

(2)  *  *  * 

(iii)  With  resjiect  to  an  initial  gain 
recognition  agreement  filed  under 

§  1.387(a)-8,  a  failure  to  comply  as 
determined  under  §  1.387(a)-8(j)(8),  but 
for  jiurjioses  of  this  .section,  determined 
without  regard  to  the  ajijilication  of 
§1.387(a)-8(ji). 

(iv)  With  resjiect  to  an  initial 
liquidation  document  filed  under 

1.387(e)-2(h)(l),  a  failure  to  comjilv  as 
determined  under  §  1.387(e)-2(e)(4)(i), 
but  for  jiurjioses  of  this  section, 
determined  without  regard  to  the 
ajijilication  of  §  1 .387(e)-2(f). 
***** 

(g) *  *  * 

(.5)  The  .second  sentence  of  jiaragrajih 
(b)(l)(i)  and  jiaragrajihs  (b)(2)(i)(B)(?), 
(b)(2)(iii).  (b)(2)(iv).(c),  (e)(4),  (f)(2)(iii). 
and  (f)(2)(iv)  of  this  section  will  ajijily 
to  documents  retjuired  to  be  filed  with 
a  timely  filed  return  on  or  after  the  date 
of  jiublication  of  the  Treasury  decision 
adojiting  the.se  rules  as  final  regulations 


in  the  Federal  Register,  as  well  as  to  any 
reejuests  for  relief  for  failures  to  file 
documents,  or  failures  to  comjily,  if 
such  requests  are  submitted  on  or  after 
the  date  of  jiublication  of  the  Treasnrv 
decision  adojiting  these  rules  as  final 
regulations  in  the  Federal  Register. 

Steven  r.  Miller, 

Deputy  Gonimissionei  for  Services  and 
Enforeemeiit. 

IFK  I1(k;.  2(li:i-0174il  Hied  I-SO-IS:  8:4.S  am] 

BILLING  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-130507-11] 

RIN  1545-BK44 

Net  Investment  Income  Tax;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  (Correction  to  notice  of  jirojio.sed 
rulemaking  and  notice  of  jiublic 
hearing. 

SUMMARY:  3'hi.s  document  contains 
corrections  to  a  notice  of  jirojiosed 
rulemaking  and  notice  of  jiublic  hearing 
(RF(C-13().'i()7-11)  that  was  jiublished  in 
the  Federal  Register  on  Wednesdav, 
December  .'’i,  2012  (77  FR  72812).  'liie 
jirojiosed  regulations  jirovide  guidance 
under  section  1411  of  the  Internal 
Revenue  (Code. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  H.  Kirk,  or  Adrienne  Mikola.shek 
at  (202)  822-3080  (not  a  toll  free 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  notice  of  jirojiosed  rulemaking 
and  notice  of  public  hearing  (REG— 
130.'507-11)  that  is  the  subject  of  these 
corrections  is  under  Section  1411  of  the 
Internal  Revenue  ("ode. 

Need  for  (Correction 

As  jinbli.shed,  the  notice  of  jirojiosed 
rulemaking  and  notice  of  jinblic  hearing 
(RE(j-13().'i07-l  1)  contains  errors  that 
may  jirove  to  be  misleading  and  are  in 
need  of  clarification. 

(Correction  of  Publication 

Accordingly,  the  notice  of  jirojio.sed 
rulemaking  and  notice  of  jinblic  hearing 
(REG-1 3 (K'i 07-11),  that  was  the  subject 
of  FR  Doc.  2012-29238,  is  correc.tecl  as 
follows: 

■  1.  (In  jiage  72812,  in  the  jireamble, 
column  1,  under  the  cajition  FOR 
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FURTHER  INFORMATION,  lines  2  and  3,  the 
language  “Michala  Irons,  (202)  022- 
30.50.  or  David  H.  Kirk,  (202)  022-3000; 
concerning”  is  corrected  to  read  “David 
11.  Kirk,  or  Adrienne  Mikolashek  (202) 
022-3000:  concerning”. 

■  2.  On  page  72021 ,  in  the  jireamhle, 
column  2,  line  3,  the  language 
“corporation,  is  engaged  in  trade  or”  is 
corrected  to  read  “cori)oration,  is 
engaged  in  a  trade  or”. 

■  3.  On  page  72030,  in  the  preamble, 
column  3,  line  7,  the  language  “the 
meaning  .section  310(a),  or  any  gain”  is 
corrected  to  read  “the  meaning  of 
.section  310(a),  or  any  gain”. 

■  4.  On  page  72031 ,  in  the  preamble, 
column  3,  line  13  from  the  bottom  of  the 
column,  the  language  “adjusted  gross,  or 
the  e.state's  or  trust’s”  is  corrected  to 
read  “adju.sted  gro.ss  income,  or  the 
estate’s  or  trust’s”. 

§1.1411-4  [Corrected] 

■  5.  On  jjage  72038,  column  3.  under 
the  jiaragrajjh  heading  §  1.1411-4 
Definition  of  net  investment  income.. 

§  1.141  l-4(c)(2),  line  3,  the  language 
“described  in  §  1.141  l-5(a)(2)),”  is 
corrected  to  read  “de.scrihed  in 
§1.1411-5(a)(2),”. 

§1.1411-7  [Corrected] 

■  0.  On  page  72040,  column  1,  under 
the  jiaragrajih  heading  §1.1411-7 
Exception  for  dispositions  of  interests  in 
partnershi|)s  and  S  cor])oration,s., 

§  1.1411-7(h)(4),  line  2,  the  language  ” 
Because  both  ])roperties  are  used  in 
PRS’s  in”  is  corrected  to  read  “Because 
both  properties  are  used  in  PRS’s”. 

■  7.  On  Page  72040,  column  1 .  under 
the  same  paragraph  heading,  §  1.1411- 
7(1))(4)  Example  7  (i),  line  9,  the 
language  “a  trade  or  business  is 
described  in  §1.1411-”  is  corrected  to 
read  “a  trade  or  busine.ss  described  in 
§1.1411-”. 

■  8.  On  Page  72040,  column  2,  under 
the  same  paragraph  heading.  §  1.1411- 
7(b)(4)  Example  8  (i).  line  2  from  the 
bottom  of  the  column,  the  language 
“following  adjustecl  basis  and  fair 
market”,  is  corrected  to  read  “following 
adju.sted  bases  and  fair  market”. 

§1.1411-10  [Corrected] 

■  9.  On  page  72049,  column  1,  under 
the  paragraph  luxuling  §  1.1411-10 
(Controlled  foreign  cor])orations  and 
passive  foreign  investment  companies., 
§  1.1411— 10(d)(l)(i),  line  5.  the  language 
”  by  an  individual,  estate  or  trust”  is 
corrected  to  read  ”  by  an  individual, 
estate,  or  trust”. 

■  10.  On  i)age  72049,  column  2,  under 
the  same  paragraph  heading,  §  1.1411- 
10(d)(l)(i)(B),  line  2,  the  language 
“individual,  estate  or  trust  pur.suant  to” 


is  corrected  to  read  “individual,  estate, 
or  trn.st  pursuant  to”. 

■  1 1 .  On  page  72051 .  colninn  1 ,  under 
the  same  paragraph  heading.  §  1.1411- 
10(h)  Example  2  (ii)(A),line  2,  the 
language  “1411(c)(l)(A)(i)  and 
§  141 1  (c)(l  )(A)(i).”  Is  corrected  to  read 
“1411(c)(l)(A)(i)  and  §  1.1411- 
4(a)(l)(i).”. 

I.aNita  VaiilJyki!, 

OVuV;/.  Pul>li(:(itions  and  Ee^ulalions  iianxch. 
L(;<>(il  PmcesNiii}’  Division.  Associole  Chief 
Counsel.  fProcedni'e  and  Adininislraiion). 
IKK  Uoc.  2()i;t-()20:i<)  Kiliul  K:4.')  am| 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  No.  USCG-2012-1069] 

RIN  1625-AAOO 

Safety  Zone — Chelsea  River,  Boston 
Inner  Harbor,  Boston,  MA 

AGENCY:  Ooa.st  Guard,  DflS. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  .solicitation  for  comments. 

SUMMARY:  The  (Coast  Guard  is  .soliciting 
])nhlic;  comment  on  the  continued 
applicability  of.  or  the  need  to  amend  an 
existing  regulation;  33  (CFR  185.120, 
Safety  Zone:  (Chelscia  River.  Bo.ston 
Inner  Harbor,  Boston.  MA.  This  advance 
notice  allows  the  (Coast  (Cnard  to  gather 
information  from  the  public  and 
waterway  stakeholders  that  u.se  the 
(Chelsea  River  that  may  result  in  an 
amendment  to,  or  the  di.sestahlishment 
of,  the  exi.sting  regulation.  Any 
])ro])osed  amendments  shouhl  reflect 
the  recent  changes  to  the  Ghelsea  .Street 
Bridge  and  the  modification  of  the 
surrounding  navigational  channel.  The 
comments  and  recommendations 
received  from  this  advanced  notice  may 
lead  to  future  rulemaking. 

DATES:  Gomments  and  related  material 
must  he  received  by  the  Goa.st  Guard  on 
or  before  May  31, 2013. 

Requests  for  additional  public 
meetings  mn.st  he  received  by  the  Goa.st 
(Cnard  on  or  before  March  18.  2013. 
ADDRESSES:  You  may  submit  comments 
identified  by  docket  n umber  U.S(C(C- 
2012-1089  using  any  one  of  the 
following  methods: 

(1)  Eederal  ellalemaking  Portal: 
http://\\’\v\v.vegiiIations.gov. 

(2)  Eax: 202-493-2251. 

(3)  jV/u/7:  Docket  Management  Facility 
(M-30),  U.iS.  Department  of 


Transportation,  We.st  Building  (Cround 
Floor,  Room  \V1 2-140,  1200  New  Jersev 
Avenue  .SE.,  Washington,  DG  20590- 
0001 . 

(4)  Hand  deliveiv:  Same  as  mail 
addre.ss  above,  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidavs.  The  telephone  mnuher 
is  202-388-9329. 

To  avoid  duplication,  jilea.se  use  only 
one  of  these  four  methods.  .See  the 
“Public  Particijjation  and  Request  for 
(Comments”  jjortion  of  the 
SUPPLEMENTARY  INFORMATION  section 
below  for  instructions  on  .submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  (juestions  on  this  propo.sed 
rule,  call  or  email  Mr.  Mark  Gutter, 

Goa.st  Guard  .Sector  Boston  Waterways 
Management  Division,  telephone  817— 
223-4()()(),  email 

Mark.E.Ciittei'@uscg.mil.  If  you  have 
(juestions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager.  Docket 
GjUirations,  telej)hone  202-388-9828. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

COTP  .  Captain  of  the  Port 

DHS  .  Department  of  Homeland  Security 

FR  .  Federal  Register 

NPRM  .  Notice  of  Proposed  Rulemaking 

A.  Public  Partici|)ati()n  and  Request  for 
(Comments 

We  encourage  you  to  jtarticijtate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  ntceived  will  he  posted 
without  change  to  Idtp:// 
www.regalations.gov  nnd  will  include 
any  jter.sonal  information  you  have 
jtrovided. 

1.  Submitting  comments 

If  you  submit  a  comment,  jthtase 
include  the  docket  number  for  this 
rulemaking  (IJ.SGG-2()12-1()89). 
indicate  the  sjtecific  section  of  this 
document  to  which  each  comment 
a]j|)lie.s,  and  jirovide  a  reason  for  each 
suggestion  or  recommendation.  Yon 
may  submit  your  comments  and 
material  online  (via  http:// 

WWW'. regalations.gov)  or  by  fax,  mail,  or 
hand  deliverv,  hut  jdease  use  only  one 
of  these  means.  If  you  submit  a 
comment  online  via 
www.regidations.gov.  it  will  he 
considenul  received  by  the  (Coast  Guard 
when  you  succcxssfully  tran.smit  the 
comment.  If  you  fax,  hand  deliver,  or 
mail  your  comment,  it  will  he 
considered  as  having  h(;en  receiv(;d  by 
the  (CCoast  Guard  when  it  is  r(;ceived  at 
the  Dock(;t  Management  Facility.  We 
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recommend  that  you  include  your  name 
and  a  mailing  address,  an  email  addre.ss, 
or  a  tele])hone  number  in  the  body  of 
yonr  document  so  that  we  can  contact 
yon  if  we  have  (jnestions  regarding  yonr 
submission. 

To  submit  your  comment  online,  go  to 
htl})://\\  \\  \v.iv}iiil(itions.}i(n'.  type  the 
docket  number  (l]S(’,(i-2()12-l()()9)  in 
the  "SKARCdl”  box  and  click 
“SFARfdl.”  (dick  on  “Submit  a 
C.omment”  on  the  line  associated  with 
this  rulemaking. 

If  you  submit  yonr  comments  by  mail 
or  hand  delivery,  submit  tliem  in  an 
unbound  format,  no  larger  than  H'/z  by 
11  inches,  suitable  for  copying  and 
electronic  fding.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility. 
|)lease  enclo.se  a  stam])ed.  self-addre.ssed 
l)ostcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  vonr 
comments. 

2.  Vifiwino  coiunwnts  and  documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  ])reamble 
as  bi;ing  available  in  the  docket,  go  to 
http:// WWW. w^ului ions. gov.  tyj)e  the 
docket  numb(;r  “U.S(Xi-2()l 2-1085)”  in 
the  “SFARCH"  box  and  click  “Search.” 
(dick  and  Opcm  Dt)cket  Folder  on  the 
line  associated  with  this  rulemaking. 

Yon  mav  also  visit  the  Docket 
Management  Facility  in  Room  \V12-14() 
on  the  ground  floor  of  the  Dej)artment 
of  Transj)ortation  West  Building.  1200 
New  Jersey  Avenue  SE.,  Washington. 

DCi  20.')‘)0.  between  0  a.m.  and  .'5  p.m.. 
Monday  through  Friday.  exce])t  Federal 
holidays.  We  have  an  agreement  with 
the  De])artment  of  d'ransportation  to  use 
the  Docket  Management  Facility. 

3.  Privacy  Act 

.Anyone  can  search  the  electronic 
form  of  comments  reccnved  into  any  of 
onr  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
Indialf  of  an  association,  business,  labor 
union,  etc.J.  Yon  may  review  a  Privacy 
Act  notice  regarding  our  j)ublic  dockets 
in  the  January  17.  2008.  issue  of  the 
F'ederal  Register  (78  FR  8310). 

4.  Public  meeting 

The  (ioa.st  (Inard  will  hold  two  public 
.scoj)ing  meetings  in  order  to  exj)and  the 
oj)l)ortimity  for  public  comment.  We 
se(!k  commmits  from  any  intercisted  or 
effected  stakehobhirs  ami  encourage  all 
stakeholders  to  attend  the.se  meetings. 
We  will  akso  ])rovide  a  written  snmmary 
of  the  meetings  and  comments  and  will 
jjlace  that  summary  in  the  docket.  A 


teleconfenmce  j)hone  number  has  Inurn 
established  for  those  who  desire  to 
j)artici])ate,  but  are  unable  to  attend  the 
meetings  in  person;  call  toll  free  1-877- 
072-8882,  follow  the  instructions  given 
on  the  phone  and  enter  the  following 
])a.ss  code  #48‘)()‘).'>7  when  prompted. 

For  information  on  the  facility  or 
services  for  individuals  with  di.sabilities 
or  to  request  special  assistamu;  at  the 
public  meeting  contact  Mr.  Mark  (liitter. 
Coast  Cuard  Sector  Boston  Waterways 
Management  Division,  at  tel(!})hone 
017-228-4000  or  via  email  at 
Mark.H.(iuttei'@uscg.]niI. 

DATES:  The  jmblic  sco])ing  meetings  are 
currently  j)lanned  for  the  following 
dates,  to  be  held  at  IJ.S.  Coast  Cnard 
Base  Boston.  45.'5  (Commercial  Street, 
Boston.  MA  02105): 

•  March  0,  2018,  from  11:00  a.m.  to 
12:00  p.m.: 

•  A|)ril  24.  2018,  from  11:00  a.m.  to 
12:00  p.m. 

B.  Background 

'file  original  (Cheksea  Street  Bridge 
was  a  bascule-ty])e  bridge  owned  by  the 
City  of  Boston  and  constructed  in  15)85). 

It  s])anned  tin;  Cheksea  River  ])roviding 
a  means  for  vehicles  to  travid  Ixitween 
(Cheksea.  MA  and  kCast  Boston,  MA. 
Several  petroleum-j)roduct  transfer 
facilities  are  loc:ated  on  the  (Chelsea 
River,  upstream  and  downstream  of  the 
(Chelsea  Street  Bridge,  'kransit  of  tank 
ve.sseks  through  the  bridge  is  necessary 
to  access  the  ])etroleum  facilities 
niJ.stream  of  tJie  bridge.  The  narrow, 
ninety-six  foot  horizontal  span  created  a 
narrow  j)assage  through  the  bridge;  for 
larger  ve.sseks.  Adding  to  the  difficulty  is 
the  close  proximity  of  neighboring  shore 
structures  and.  at  tim(;s,  vessels  nu)ored 
at  the  Sunoco  Logistics  facility 
elownstream  of  the  bridge  on  the  East 
Boston  side.  The.se  factors  led  to  the 
estahlishm(;nt  of  the  present  safetv  zone; 
regidation  which  restricts  certain  ves.sel 
])assage  through  the;  (Chelsea  Street 
Bridge  based  on  ve.s.sel  dimensional 
criteria,  assist  tug  support,  and  davlight 
restric;tions. 

Since  the  im])lementation  of  the 
regulations,  physical  changes  have 
occurred  within  the  confines  of  the 
safety  zone.  A  new  v(;rtical  lift  span 
bridge  with  a  17.'j  foot  vertical  clearance 
and  a  17.')  foot  horizontal  navigable 
channel  s])an  has  been  const rut:ted  in 
j)lace  of  the  old  (Cheksea  Street  Bridge. 
The  federal  navigational  channel  has 
been  expanded  to  a  width  of  175  feet. 
Six  new  permanent  fixed  lighted  aids  to 
navigation  structures  have  been 
installed  in  the  immediate  area  of  the 
bridge  to  best  mark  the  new  channel. 

Wnile  the  current  regulations  have 
provided  an  accej)lable  level  of  safetv,  it 


may  be  desirable  to  amend  or 
disestablish  the  current  regulation  in 
light  of  the  new  bridge  and  navigational 
channel  imj)rovement.s  within  the  area 
of  the  exi.sting  safety  zone. 

(C.  Information  requested 

The  (Coast  (Cuard  is  .seeking  comments 
pertaining  to  the  exi.sting  safety  zone  in 
the  vicinity  of  the  Chelsea  Street  Bridge 
in  light  of  the  modified  waterway.  In 
particular,  comments  addressing  the 
neeil  and  or  relevancy  of  regulations 
governing  ves.sel  dimensional 
restrictions,  assist  tug  reejnirements,  and 
transits  between  sunset  and  sunrise  are 
re(]  lies  ted. 

Additionally,  the  (Coast  (Cuard 
welcomes  injmt  and  ])ossible  solutions 
regarding  any  other  navigational  and 
waterway  safi;ty  issue  on  the  (Chelsea 
River  that  is  not  currently  addressed  in 
the  existing  safety  zone  regulation. 

Dated:  )anuarv  15.  2013. 

J.C.  O’Connor,  111, 

(idptdin.  I’.S.  (iodst  (hidid.  Cdpidin  of  the 
Port  Boston. 

IKK  Hoc.  20i:i-()2()K()  Idled  l-:i0-i:t:  H:4.5  ain| 
BILLING  CODE  9110-04-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-201 1-0328;  FRL-9774-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Minnesota;  Flint  Hills  Resources  Pine 
Bend 

agency:  Environmental  Frotei:tion 
Agency  (EPA). 

ACTION:  Projiosed  ruh;. 

SUMMARY:  EPA  is  proposing  to  approve 
an  August  25),  2011,  request  for  revision 
to  the  Minnesota  sulfur  dioxide  State 
Inqjlementation  Plan  for  Flint  Hills 
Resources  Pine  Bend,  LLC,  in  Dakota 
(County.  This  oil  refinery  is  shutting 
down  an  incinerator,  rerouting  process 
gases,  jdanning  for  a  new  boiler,  and 
making  other  emission  limit  reductions. 
'I'liis  revision  addresses  an  important 
safety  issue  with  the  current  off-gas 
incinerator.  Because  the  revision  will 
result  in  a  decrea.se  in  sulfur  dioxide 
emissions.  EPA  ])ro])o,se.s  to  a])])rove  the 
revision. 

DATES:  (Comments  mu.st  be  received  on 
or  before  March  4.  2018. 

ADDRESSES:  Submit  your  comments, 
identifiiid  by  Docket  ID  No.  EPA-R()5- 
()AR-2()1 1-0828,  by  one  of  the 
following  methods: 
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1.  n  ww.raguhilions.gov:  Follow  the 
on-line  instructions  lor  siihinitting 
comments. 

2.  Email:  blakIev.pamalo@epa.gov. 

3.  Fax:  1312}  392-2450. 

4.  Mail:  Pamela  Blakley,  (ihiei, 

(lontrol  Strategies  Section,  Air  Programs 
Branch  (AR-18J),  IJ.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  (Chicago,  Illinois  (>()()()4. 

.'5.  Hand  Deliverv:  Paimda  Blakhiv, 
(ihief,  (Control  Strategies  Section,  Air 
Programs  Branch  (AR-lttJ),  IJ.S. 
Environmental  Protection  Agency,  77 
W(!st  Jackson  Boulevard,  (Jhicago, 

Illinois  80804.  Such  deliveries  are  only 
acce])te(l  during  the  Regional  Office 
normal  hours  of  operation,  and  sjiecial 
arrangements  should  l)(i  made  for 
deliveries  of  boxed  information.  The 
Regional  Office  official  hours  of 
business  are  Monday  througli  Friday, 
8:30  a.m.  to  4:30  ]).m.,  excluding 
Federal  holidays. 

Please  .see  the  direct  final  rule  which 
is  located  in  the  Rules  section  of  this 
Federal  Register  for  detailed 
instructions  on  how  to  submit 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Portanova,  Environmental 
Engineer,  Oontrol  Strategies  Section,  Air 
Programs  Branch  (AR-IOJ), 
Environmeidal  Protection  Agency, 
Region  .5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  80804,  (312)  3.'53-.'5954, 
portanova. m(ny@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Final  Rules  section  of  this  Federal 
Register,  EPA  is  approving  the  State’s 
SIP  suhmittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticij)ates  no  adver.se 
comments.  A  detailed  rationale  for  the 
aj)proval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplateil.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  he  withdrawn  and  all 
jjublic  comments  received  will  be 
addressed  in  a  .sid).sequent  final  rule 
based  on  this  propo.scid  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  .so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragrajjh, 
or  section  of  this  rule  and  if  that 
provision  may  be  severcul  from  the 
remainder  t)f  the  rule,  EPA  may  ado})t 
as  final  those  provisions  of  the  rule  that 
are  not  the  .subjec:t  of  an  adverse 
comment.  For  additional  information, 
.see  the  direct  final  rule  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 


Dal(!cl;  liiiiiiarv  17.  2013. 

Susan  Iledinan, 

Iteginnal  Administrator,  licgion  .'j. 
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BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EP A-R09-OAR-201 2-0849;  FRL-9760-3] 

Revisions  to  the  California  State 
Implementation  Plan,  Placer  County 
Air  Pollution  Control  District 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Placer  County  Air 
Pollution  Control  District  (PCAPCD) 
portion  of  the  (Jalifornia  State 
implementation  Plan  (SIP).  These 
revisions  concern  volatile  organic 
comjiound  (VQC),  oxides  of  nitrogen 
(NOx),  and  particulate  matter  (PM) 
emi.ssions  from  open  burning.  We  are 
])ro])o.sing  to  approve  local  rules  to 
regulate  this  emission  soun:e  under  the 
Clean  Air  Act  (CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  bv  March  4,  2013. 
ADDRESSES:  Submit  comments, 
identified  bv  docket  number  EPA-R()9- 
CAR-2()1 2^)849,  by  one  of  the 
following  methods: 

1.  Federal  eUuIemaking  Portal: 

WWW. regulations. gov.  Follow  the  on-line 
instructions. 

2.  Email:  steckel.andrew@epa.gov. 

3.  M(dl  or  deliver:  Andrew  Steckel 
(Air-4),  IJ.S.  Environmental  Protection 
Agency  Region  IX,  75  Hawthorne  Street, 
San  Francisco,  CA  9410.5-3901. 

Instructions:  All  comments  will  he 
included  in  the  public  docket  without 
t:hange  and  may  be  made  available 
online  at  wtuv. regulations. gov, 
including  any  jjersonal  information 
))rovided,  unless  the  comment  includes 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  .statute.  Information  that 
you  consider  (JBI  or  otherwise  protected 
should  be  clearly  identified  as  such  and 
should  not  be  submitted  through 
www.regulations.gov  or  email. 
www.regidations.gov  is  an  “anonymous 
access”  system,  and  EPA  will  not  know 
your  identity  or  contact  information 
unless  you  provide  it  in  the  body  of 
your  comment.  If  you  send  email 
directly  to  EPA,  your  email  address  will 
be  automatically  captured  and  included 
as  jiart  of  the  public  comment.  If  EPA 


cannot  read  your  c:omment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 

Elec:tronic  files  should  avoid  the  u.se  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

/JJof.'ke/:  Generally,  documents  in  the 
docket  for  this  action  are  available 
electronically  at  www.reguIations.gov 
and  in  hard  copy  at  EPA  Region  IX,  75 
Hawthorne  Street.  San  ITancisco, 
California  941()5-39()1.  While  all 
documents  in  the  docket  are  li.sted  at 
www.reguIations.gov,  some  information 
may  he  publicly  available  only  at  the 
hard  copy  loc:ation  (e.g..  cojjyriglited 
material,  large  maps),  and  some  may  not 
he  publicly  available  in  either  location 
(e.g.,  CBI).  To  inspect  the  hard  copy 
materials,  please  schedule  an 
a])])ointment  during  normal  business 
hours  with  the  contact  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rynda  Kay.  EPA  Region  IX,  (415)  947- 
41 1 8,  Kay.livnda@epa.gov. 

SUPPLEMENTARY  INFORMATION:  'Hus 
j)roposal  addre.sses  the  following  local 
rules:  PCJAPCJD  Rule  102  Definitions, 
PCAPCD  Rule  301  Nonagricultural 
Burning  Smoke  Management.  PCAPCD 
Rule  302  Agricultural  Burning  Smoke 
Management.  PCAPCJD  Rule  303 
Prescribed  Burning  Smoke  Management, 
P(iAP(]D  Rule  304  Land  Development 
Smoke  Management,  PCAPfJD  Rule  305 
Residential  Allowable  Burning,  and 
PCAPfJD  Rule  308  Open  Burning  of 
Nonindustrial  Wood  Waste  at 
Designated  Disposal  Sites.  In  the  Rules 
and  Regulations  .section  of  this  Federal 
Register,  we  are  approving  these  local 
rides  in  a  direct  final  action  without 
prior  proposal  because  we  believe  the.se 
SIP  revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  ]jubli.sh  a  timely  withdrawal  of  the 
direct  final  rule  and  addre.ss  the 
comments  in  subsequent  action  ba.sed 
on  this  proposed  rule.  Plea.se  note  that 
if  we  receive  adverse  comment  on  an 
amendment,  paragrajih,  or  section  of 
this  rule  and  if  that  provision  may  be 
.severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
.see  the  direct  final  action. 
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Diitod:  NovoiiiIh!!'  19.  2012. 

|ari!d  Blumiinfidd, 

Ihffiioiuil  Administralor.  licfiion  IX. 

H’R  Doc.  2()i:i-Oi:i:i7  Filed  «:4.'j  ;im| 

BILLING  CODE  6560-50-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  17 

[Docket  No.  FWS-R1-ES-201 1-0098; 
4500030113] 

RIN  1018-AX14 

Endangered  and  Threatened  Wildlife 
and  Plants;  Listing  38  Species  on 
Molokai,  Lanai,  and  Maui  as 
Endangered  and  Designating  Critical 
Habitat  on  Molokai,  Lanai,  Maui,  and 
Kahoolawe  for  135  Species 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Projiosed  rule;  reojiening  of 
comment  period. 

SUMMARY:  We.  the  IJ.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
r(!opening  of  the  comment  period  on  our 
June  11. 2012  (77  FR  34404).  projm.sal 
to  list  38  s])ecies  as  endangered,  reaffirm 
the  listing  of  2  endemic:  Hawaiian  plants 
currently  listcul  as  endangered,  and 
designate  critical  habitat  for  39  of  these 
40  plant  and  animal  sjKicies  on  the 
Hawaiian  Islands  of  Molokai,  Lanai,  and 
Maui;  designate  critical  habitat  for  11 
plant  and  animal  spi;cic!.s  that  are 
already  listed  as  cmdangcjred;  and  revi.se 
critical  habitat  for  8.5  plant  spc;cic;s  that 
are  already  listed  as  endangered  or 
threatcmcul  on  the  Hawaiian  Islands  of 
Molokai,  Lanai,  Maui,  and  Kahoolawe, 
under  the  Endangered  Sjjecies  Ac:t  of 
1973,  as  amended  (Act).  We  also 
announce  the  availability  of  a  draft 
economic  analysis  (DEA)  of  the 
jiroposed  designation  and  an  amended 
recpiired  determinations  sec.tion  of  the 
jirojjosed  designation.  We  are  reopening 
the  comment  period  to  allow  all 
intercLsted  parties  an  oj)j)ortunity  to 
comment  simultaneously  on  the 
j)ro|)osed  rule,  the  a.ssociated  DEA.  and 
the  amended  recpiired  determinations 
.section.  (Comments  previously 
suhmitted  on  this  rulemaking  do  not 
need  to  he  resubmitted,  as  they  will  he 
fully  c:onsidc;recl  in  jn  eparation  of  the 
final  rule.  We  also  announce  a  inihlic; 
hearing  and  public  information  meeting 
on  our  jiroposed  rule  and  assc)c:iatecl 
cloc:uments. 

DATES:  Written  L’ommen/.s:  We  will 
c;c)nsider  c;omments  rec:eivecl  or 
postmarked  on  or  before  Marc:h  4.  2013. 


Plea.se  note  c:omments  submitted 
elcu:tronic:ally  using  the  Federal 
eRulemaking  Portal  (.sen;  ADDRESSES 
.sec:tion,  below)  mu.st  he  rec:eivecl  by 
11:.59  p.m.  Eastern  'rime  cm  the  c:losing 
date.  If  yon  are  submitting  yonr 
comments  by  hard  c:o|)y,  plea.se  mail 
them  by  Marc;h  4,  2013,  to  ensure  that 
we  rec;eive  them  in  time  to  give  them 
full  c;onsideration. 

Public  Infornuition  Meeting!,:  We  will 
hold  a  public:  information  meeting  in 
Kihei,  Maui,  on  rhursclay.  February  21, 
2013,  from  3  p.m.  to  5  p.m.  (see 
ADDRESSES  sec:tion,  below). 

Public  Hcnring:  We  will  hold  a  public: 
hciaring  in  Kihei.  Maui,  on  'rhursclay, 
Fcchruary  21,  2013,  from  0  p.m.  to  8  ji.m. 
(see  ADDRESSES  .sec:tic)n.  below). 
ADDRESSES:  Document  Avoilnbility:  You 
may  obtain  copies  of  the  June  11.  2012, 
])rc)])c)sed  rule,  this  cloc:umc;nt,  and  the 
draft  ec:onc)mic:  analysis  at  http:// 

WWW  . regnhit ions. ^ov  at  Dc)c:ket  Numl)c;r 
FWS-Rl-ES-201 1-005)8,  from  the 
Pac.ific:  Islands  Fish  and  Wildlife 
()ffic:e’s  Web  site  (http://www.fws.gov/ 
pncificislands/).  or  by  c:c)ntac:ting  the 
Pac:ific:  Islands  Fish  and  Wildlife  ()ffic:e 
clirc!c:tly  (sc;e  FOR  FURTHER  INFORMATION 
CONTACT). 

Written  (Comments:  You  may  submit 
written  c:omment.s  by  one  of  the 
following  methods,  or  at  the  jnihlic: 
information  memting  or  public:  hearing: 

(1)  Electronically:  Co  to  the;  Fedcaal 
ciRulemaking  Portal:  http:// 
www.regulations.gov.  Sc;arc:h  for  Dc)ckc;t 
No.  FWS-Rl-ES-201 1-0098,  whic:h  is 
the  clc)c:ket  number  for  this  ndemaking, 
and  follow  the  dirc;c:tic)ns  for  submitting 
a  comment. 

(2)  Bv  bard  copy:  Submit  by  H.S.  mail 
or  hand-del iverv  to:  Public:  Comments 
Proc:essing,  Attn:  FWS-Rl-ES-201 1- 
0098;  Division  of  Policy  and  Direc:tives 
Management;  U.S.  Fish  and  Wildlife 
Servic;e;  4401  N.  Fairfax  Drive,  MS 
2042-PDM;  Arlington,  VA  22203. 

Public  Information  Meeting  and 
Public  Hearing:  Both  the  jmhlic: 
information  meccting  and  the  jniblic: 
hearing  will  he  held  in  the  multi¬ 
purpose  room  at  the  Kealia  Pond 
National  Wildlife  Refuge,  Milc;i)c)st  0, 
Mokulele  Highway  (Highway  311), 
Kihei,  Maui;  808-875-1.582.' 

We  will  post  all  c:c)mments  we  rec:eive 
on  bttf)://wu'w.regnlations.gov.  'I’his 
gencaally  means  that  we  will  post  any 
jiersonal  information  you  provide  us 
(sc;e  the  Public  Commcaits  .sc!c:tic)n  below 
for  more  information). 

FOR  FURTHER  INFORMATION  CONTACT: 
Loyal  Mehrhoff,  Field  .Supcirvisor, 
Pacific:  Islands  Fish  and  Wildlife  (Iffice, 
300  Ala  Moana  Boulevard,  Box  50088, 
Honolulu,  HI  90850;  by  telephone  at 


808-792-9400;  or  by  fac;simile  at  808- 
792-9581.  Persons  who  use  a 
telc!c:ommunic;ation.s  devic;e  for  the  deaf 
('I’DD)  may  c:all  the  Federal  Information 
Relay  Sc!rvic:e  (FIRS)  at  800-877-8339. 
SUPPLEMENTARY  INFORMATION: 

Public  Comments 

We  will  ac;c;c;])t  written  c:c)mmc!nts  and 
information  during  this  reopencici 
comment  iieriod  on  our  jiroposed  rule 
that  was  published  in  the  Federal 
Register  on  June  11,  2012  (77  FR  34404), 
our  draft  cH:onomic:  analysis  of  the 
propo.sed  c:ritic;al  habitat  designation, 
and  the  amended  rcKpiired 
dciterminations  sec:tion  provided  in  this 
cloc:ument. 

On  June  11, 2012,  we  inihlishc;cl  a 
propo.sal  (77  FR  34404)  to  list  38  sjiecies 
as  endangc;recl,  reaffirm  the  listing  of  2 
endemic:  Hawaiian  jilants  current Iv 
listcul  as  endangered,  and  cic;signate 
c:ritic:al  habitat  for  39  of  these  40  jilant 
and  animal  species  on  the  Hawaiian 
Islands  of  Molokai,  Lanai,  and  Maui; 
designate  c:ritic:al  habitat  for  11  jilant 
and  animal  s]iec:ies  that  are  alrcxuly 
listcul  as  endangered,  and  revise  c:ritic:al 
habitat  for  85  plant  spec:ies  that  are 
alrc;ady  listed  as  endangered  or 
threatened  on  the  Hawaiian  Islands  of 
Molokai.  Lanai,  Maui,  and  Kahoolawe. 
Latcir  this  yc;ar.  we  will  jmhlish  two 
separate  final  ridc;s:  One  c:c)nc:erning  the 
listing  cletc:rminaticms  dc;.sc:ribc;d  above, 
and  the  other  c:onc:erning  the  c:ritic:al 
habitat  determinations  de.sc:ribecl  above. 
The  final  listing  rule  will  jmblish  under 
the  existing  Dc)c:ket  No.  FWS-Rl-ES- 
201 1-0098,  and  the  final  c:ritic:al  habitat 
dc.'signation  will  jiublish  under  Docket 
No.  FWS-Rl-ES-201 3-0003. 

We  reejuest  that  you  jirovicle 
c:c)mments  spc!c:ific:ally  on  our  listing 
clc4ccrmination  under  Doc:ket  No.  FWS- 
Rl-ES-201 1-0098.  We  will  c:onsider 
information  and  recommendations  from 
all  interestcid  parties.  We  are 
partic:ularly  interested  in  commemts 
c:onc:c;rning: 

(1)  Biolc)gic:al,  c:ommerc:ial  trade,  or 
other  rc;lc;vant  data  c:onc:erning  threats 
(or  the  lac:k  thc;rec)f)  to  the  40  spc;c:ies 
projjo.sed  or  reevaluated  for  li.sting,  and 
rc;gulations  that  may  be  acldres.sing  those 
threnits. 

(2)  Additional  information  c:c)nc:c!rning 
the  range,  distribution,  and  j)C)]mlation 
sizcis  of  c:ac:h  of  the  40  spec:ic!s  jirojiosed 
or  recwaluated  for  li.sting,  inc:luding  the 
lc)c:ations  of  any  additional  pojmlations 
of  thcise  spec:ies. 

(3)  Any  information  on  the  biological 
or  ec:ologic:al  recpiirements  of  the  40 
s])c;c:ies  projiosed  or  reevaluated  for 
listing. 

(4)  Commemts  on  our  projiosal  to 
revise  taxonomic:  classification  with 
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name  changes  or  family  changes  for  11 
plant  species  and  2  bird  species 
identified  in  the  proj)o.sed  rule. 

VVe  recpiest  that  you  provide 
comments  s])ecific;ally  on  the  critic:al 
habitat  determination  and  related  draft 
economic  analysis  under  Docket  No. 
F\V.S-R1-ES-2()1 3-0003.  VVe  will 
consider  information  and 
recommendations  from  all  intere.sted 
parlies.  We  are  particularly  interested  in 
comments  concerning: 

(.5)  The  reasons  why  we  should  or 
shoidd  not  designate  ar(!as  for  any  of  the 
135  species  as  “critical  habitat”  under 
.section  4  of  the  Endangered  Sj)ecies  Act 
of  1973,  as  amended  (Act)  (10  U.S.C. 

1531  e/  s(H].),  including  whether  there 
are  threats  to  these  species  from  human 
activity,  the  degree  of  which  can  he 
expected  to  increase  due  to  the 
designation,  and  whether  the  benefit  of 
designation  would  outweigh  threats  to 
these  species  caused  by  the  designation, 
such  that  the  designation  of  critical 
habitat  is  prudent. 

(0)  Whether  a  revision  of  critical 
habitat  is  warranted  for  the  85  plant 
.sjjecies  that  are  already  listed  as 
endangered  or  threatened  under  the  Act 
and  that  currently  have  designated 
critical  habitat. 

(7)  Sj)ecific  information  on: 

•  'I’he  amount  and  distribution  of 
critical  habitat  for  the  135  spec:i(!s: 

•  Areas  in  the  geograjjhic  anxi 
occujhed  at  the  time  of  li.sting  and  that 
contain  the  physical  or  biological 
features  es.sential  for  the  conservation  of 
the  species; 

•  Whether  special  management 
considerations  or  jnotections  may  he 
recpiired  for  the  phy.sical  or  biological 
features  es.sential  to  the  con.servation  of 
the  135  species;  and 

•  What  areas  not  currently  occupied 
are  e.ssential  to  the  con.servation  of  the 
species  and  why. 

(8)  Land  u.se  designations  and  current 
or  planned  activities  in  the  areas 
occupied  or  unoccupied  by  the  species 
and  proposed  as  critical  habitat,  and  the 
])ossihle  impacts  ofthe.se  activities  on 
the.se  .s|)ecie.s,  or  of  critical  habitat  on 
these  designations  or  activities. 

(9)  Any  foreseeable  economic, 
national  security,  or  other  relevant 
imj)acts  of  designating  any  area  as 
critical  habitat.  We  are  particularly 
intere.sted  in  any  imjjacts  on  small 
entities,  and  the  benefits  of  including  or 
excluding  areas  that  may  experience 
these  impacts. 

(10)  Whether  the  benefits  of  excluding 
any  jjarlicular  area  from  critical  habitat 
outweigh  the  benefits  of  including  that 
area  as  critical  habitat  under  .section 
4(h)(2)  of  the  Act,  after  considering  the 
potential  iinjiacts  and  benefits  of  the 


proposed  critical  habitat  designation. 

VVe  are  considering  the  jio.ssihle 
exclusion  of  non-Eederal  lands, 
especially  areas  in  jirivate  ownershi]), 
and  whether  the  benefits  of  exclusion 
may  outweigh  the  benefits  of  inclusion 
of  those  areas.  We,  therefore,  recpiest 
sjiecific  information  on: 

•  The  benefits  of  including  any 
specific  areas  in  the  final  designation 
and  sujiporling  rationale. 

•  The  benefits  of  excluding  any 
specific  areas  from  the  final  designation 
and  snpiiorting  rationale. 

•  Whether  any  sjiecific  exclusions 
may  result  in  the  extinction  of  the 
species  and  why. 

For  private  lands  in  particular,  we  are 
interested  in  information  regarding  the 
potential  benefits  of  including  private 
lands  in  critical  habitat  versus  the 
benefits  of  excluding  such  lands  from 
critical  habitat.  This  information  does 
not  need  to  include  a  detailed  technical 
analysis  of  the  potential  effects  of 
designated  critical  habitat  on  jirivate 
jirojierty.  In  weighing  the  jiotential 
benefits  of  exclusion  versus  inclusion  of 
jirivate  lands,  the  Service  may  consider 
whether  existing  partnership 
agreements  provide  for  the  management 
of  the  sjiecies.  We  may  consider,  for 
example,  the  status  of  conservation 
efforts,  the  effectivene.ss  of  anv 
con.servation  agreements  to  conserve  the 
species,  and  the  likelihood  of  the 
con.servation  agreement’s  future 
imjilemeutatiou.  We  request  comment 
on  the  broad  public  benefits  of 
encouraging  collaborative  efforts  and 
encouraging  local  and  private 
con.servation  efforts. 

(11)  Onr  process  used  for  identifying 
those  areas  that  meet  the  definition  of 
critical  habitat  for  the  sjiecies,  as 
described  in  the  section  of  the  proposed 
rule  titled  “Criteria  Used  to  Identify 
Critical  Habitat.” 

(12)  Information  on  the  extent  to 
which  the  de.scri})tion  of  potential 
economic  impacts  in  the  draft  economic 
analysis  is  complete  and  accurate. 

(13)  Whether  the  draft  ec;onomic 
analysis  makes  ajiprojn  iate  assumptions 
regarding  current  practices  and  any 
regulatory  changes  that  will  likely  occur 
as  a  result  of  the  designation  of  critical 
habitat. 

(14)  Whether  the  draft  economic 
analysis  identifies  all  Federal,  State,  and 
local  costs  and  benefits  attributable  to 
the  ])roposed  designation  of  critical 
habitat,  and  information  on  any  costs 
that  may  have  been  inadvertently 
overlooked.  For  example,  are  there  any 
co.sts  resulting  from  critical  habitat 
designation  related  to  the  enhancement 
or  maintenance  of  nonnative  ungulates 
for  hunting  program.s? 


(15)  Whether  we  could  imjirove  or 
modify  onr  approach  to  designating 
critical  habitat  in  any  way  to  provide  for 
greater  public  jiarticijiation  and 
understanding,  or  to  better 
accommodate  public  concerns  and 
comments. 

(15)  Specific  information  on  wavs  to 
improve  the  clarity  of  this  rule  as  it 
pertains  to  completion  of  consultations 
under  section  7  of  the  Act. 

Our  final  determination  concerning 
li.sting  38  species  as  endangered  and 
designating  critical  habitat  for  135 
species  on  the  Hawaiian  Islands  of 
Molokai,  Lanai.  Mani,  and  Kahoolawe 
will  take  into  consideration  all  written 
comments  and  information  we  receive 
during  both  comment  periods,  from  peer 
reviewers,  and  during  the  public 
information  meeting,  as  well  as 
comments  and  })uhlic  te.stimony  we 
receive  during  the  public  hearing.  The 
comments  will  he  included  in  the 
public  record  for  this  rulemaking,  and 
we  will  fully  consider  them  in  the 
prejiaration  of  onr  final  determinations. 
On  the  basis  of  peer  reviewer  and  public 
comments,  as  well  as  any  new 
information  we  may  receive,  we  may, 
during  the  develojnnent  of  our  final 
determination  concerning  critical 
habitat,  find  that  areas  within  the 
proposed  critical  habitat  designation  do 
not  meet  the  definition  of  critical 
habitat,  that  .some  modifications  to  the 
de.scrihed  honndaries  are  appropriate,  or 
that  areas  may  or  mav  not  he 
apjiropriate  for  exclusion  under  section 
4(h)(2)  of  the  Act. 

If  you  submitted  comments  or 
information  on  the  proposed  rule  (June 
11, 2012;  77  FR  34404)  during  the 
comment  period  from  June  11,  2012,  to 
Seiitemher  10.  2012  (77  FR  47587), 
plea.se  do  not  resubmit  them.  We  will 
incorporate  them  into  the  public  record 
as  part  of  this  comment  period,  and  we 
will  fully  consider  them  in  the 
preparation  of  onr  final  determinations. 

You  may  submit  your  comments  and 
materials  concerning  the  projiosed  rule 
or  draft  economic  analysis  by  one  of  the 
methods  li.sted  in  the  ADDRESSES 
section.  Verbal  testimony  may  also  he 
jire.sented  during  the  public  hearing  (see 
DATES  and  ADDRESSES  sections).  We  will 
post  your  entire  comment — including 
your  jiersonal  identifying  information — 
on  http://\v\v\v.ivgiil(itions.gov.  If  you 
submit  your  comment  via  U.S.  mail,  you 
may  request  at  the  toj)  of  your  document 
that  we  withhold  personal  information 
such  as  your  street  address,  jihoiie 
numher,  or  email  address  from  public 
review;  however,  we  cannot  guarantee 
that  we  will  he  able  to  do  so. 

(iomments  and  materials  we  receive, 
as  well  as  supjiorting  documentation  we 
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used  in  preparing  the  ])ropo.seil  rule  and 
draft  economic  analysis,  will  he 
available  for  public  inspciction  on 
http://\\’\\'\\’.r(!}’ul(iti()ns.^ov  at  Docket 
No.  F\VS-Rl-E.S-2()l  1-0098  or  Docket 
No.  F\VS-R1-1<:S-201 3-0003,  or  by 
ap])ointinent.  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 
S(!rvice.  Pacific  Islands  Fish  and 
Wildlife  Office  {.see  FOR  FURTHER 
INFORMATION  CONTACT). 

Public  Infornuiiion  Meeting  and  Pnblic 
I  learing 

We  are  bolding  a  |)ublic  information 
meeting  and  a  public  hearing  on  the 
(late  listed  in  the  DATES  .section  at  the 
address  listed  in  the  ADDRESSES  section 
(above).  We  are  holding  the  public 
hearing  to  provide  interested  parties  an 
opj)ortnnity  to  present  verbal  testimony 
(formal,  oral  comments)  or  written 
comments  regarding  the  pro|Jo.sed 
listing  or  re-evaluation  of  the  listing  of 
40  species  as  endangered  and  pro|)osed 
designation  of  critical  habitat  for  13.'5 
sj)ecies  on  the  Hawaiian  Islands  of 
Molokai,  Lanai,  Maui,  and  Kahoolawe, 
and  the  associated  draft  economic 


how(!ver.  an  opportunity  for  dialogue 
with  the  Service;  it  is  only  a  forum  for 
accepting  formal  verbal  te.stimonv.  In 
contra.st  to  the  hearing,  the  public 
information  meeting  will  allow  tin; 
public  the  o|)i)ortunity  to  inttiract  with 
S(!rvic(!  staff  who  will  lx;  available  to 
])rovide  information  and  address 
(juestions  on  the  ])roj)osed  rule  and  its 
associated  draft  economic  analysis.  We 
cannot  accept  verbal  te.stimonv  at  the 
public  information  meeting;  verbal 
testimony  can  only  lx;  acc(!pt(xl  at  the 
])uhlic  hearing.  Anyone  wishing  to  make 
an  oral  statement  at  the  jmhlic  hearing 
for  the  record  is  encouraged  to  provide 
a  written  copy  of  their  statement  to  us 
at  the  hearing.  At  the  public  hearing, 
formal  verbal  testimony  will  he 
transcribed  by  a  (;ertified  court  reporter 
and  will  he  fully  considered  in  the 
pre])aration  of  our  final  determination, 
in  the  event  there  is  a  large  attendance, 
the  time  allotted  for  oral  .statements  may 
he  limiteil.  .S))eakers  can  sign  u])  at  the 
hearing  if  tlnw  desin;  to  make  an  oral 
.statement.  Oral  and  written  statements 
receive  equal  consideration.  There  are 
no  limits  on  the  length  of  written 
comments  submitted  to  us. 

Persons  with  disabilities  needing 
reasonable  accommodations  to 
participate  in  the  j)uhlic  information 
meeting  or  ])uhlic  hearing  slundd 
contact  Loyal  Mehrhoff,  Field 
.Supervisor,  Pacific  Islands  Fish  and 
Wildlife  Office  (see  FOR  FURTHER 
INFORMATION  CONTACT).  Reasonable 
ac(;onnnodation  reque.sts  should  he 


received  at  lea.st  3  husine.ss  days  j)rior 
to  the  public  information  meeting  or 
public  IxHiring  to  helj)  ensure 
availability;  at  least  2  weeks  prior  notice 
is  nxpuistcxl  for  American  .Sign 
Language  needs. 

Background 

The  to])ic.s  discussed  htdow  are 
relevant  to  designation  of  critical  habitat 
for  Dt.")  s])ecies  on  tlu;  Hawaiian  Islands 
of  Molokai,  Lanai,  Maui,  and  Kahoolawe 
in  this  document.  For  more  information 
on  previous  Federal  actions  concerning 
these  si)(x:ie.s,  refer  to  the  proposed 
listing  ami  designation  of  critical  habitat 
published  in  the  F’ederal  Register  on 
June  n.  2012  (77  FR  34404),  which  is 
available  online  at  http:// 
ww’w’.regnlations.gov  (at  Docket  Number 
FW.S-Rl-E.S-201 1-0008)  or  from  the 
Pacific  Islands  Fish  and  Wildlife  Office 
(see  FOR  FURTHER  INFORMATION  CONTACT). 

Previous  Pedend  Actions 

On  June  11, 2012,  we  published  a 
pro])osed  rule  (77  FR  34404)  to  list  38 
speci(;.s  as  (mdangenxl  and  designate  or 
revi.se  critical  habitat  for  13.1  plant  and 
animal  s])ecie.s.  We  pro])os(xl  to 
designate  a  total  of  271,0()2  acres  (ai:) 
(lOO.OO.I  hectares  (ha))  on  the  Hawaiian 
Islands  of  Molokai,  Lanai.  Maui,  and 
Kahoolawe!  (collectively  calleel  Maui 
Nui)  as  critical  habitat.  Within  that 
pro])osed  rule!,  we  announced  a  00-dav 
comment  ])eriod,  which  we 
suhseepientlv  extended  for  an  additional 
30  days  (77  FR  47.187);  in  total,  the 
comment  ))eriod  began  on  June  11, 

2012,  and  ended  on  .S(!])temher  10.  2012. 
A])j)roximatelv  47  percent  of  the  area 
j)roj)osed  as  critical  habitat  is  already 
designated  as  e;ritical  habitat  for  other 
species,  including  8.1  ]3lant  species  for 
which  critical  habitat  was  designated  in 
1984  (49  FR  447.13;  November  9.  1984) 
and  2003  (08  FR  1220,  Januarv  9,  2003; 
08  FR  12982,  March  18.  2003;'  08  FR 
2.1934,  May  14,  2003). 

(iritic(d  Habitat 

.Section  3  of  the  Act  defines  critical 
habitat  as  the  specific  areas  within  the 
geograjihical  arcia  occu|)ied  by  a  s])ecie.s, 
at  the  time  it  is  li.sted  in  accordance 
with  the  Act,  on  which  are  found  thos(! 
phy.sical  or  biological  features  es.sential 
to  the  conservation  of  the  species  and 
that  may  recpiire  special  management 
considerations  or  protection,  and 
specific  areas  outside  the  geogra])hical 
area  ot:c:u|)ied  by  a  species  at  the  time 
it  is  listed,  iqjon  a  determination  that 
such  areas  an:  essential  for  the 
con.servation  of  the  species.  If  the 
proposed  rule  is  made  final,  section  7  of 
the  Act  will  prohihit  destruction  or 
adver.se  modification  of  critical  habitat 


by  any  activity  funded,  authorized,  or 
carriixl  out  by  any  Federal  agency 
unle.ss  it  is  exempted  pursuant  to  the 
provisions  of  the  Act  (18  U..S.(;. 
1138(e)-(n)  and  (]))).  Federal  agcincies 
proposing  actions  affecting  critical 
habitat  must  consult  with  us  on  the 
(iffects  of  their  pro]x)sed  actions,  under 
section  7(a)(2)  of  the  Act. 

Consistent  with  the  best  .sciciiitific 
data  available,  the  standards  of  the  Act, 
and  our  regulations,  we  have  initially 
itlentified,  for  j)uhhc  comment,  a  total  of 
271,082  ac  (109,89.1  ha)  in  100  units  for 
the  ])Iant.s.  44  units  for  each  of  the  2 
fonist  !)irds.  .1  units  for  each  of  the  Lanai 
tree  snails,  and  one  unit  for  the  Maui 
tree  snail,  located  on  the  Hawaiian 
Islands  of  Molokai,  Lanai,  Maui,  and 
Kahoolawe.  that  meet  the  definition  of 
critical  habitat  for  the  13.1  jilant  and 
animal  sjjecies.  In  addition,  the  Act 
l)rovides  the  .Secretary  with  the 
discretion  to  exclude  certain  areas  from 
the  final  designation  aft(!r  taking  into 
consideration  economic  impacts, 
impacts  on  national  sef:urity.  and  any 
other  relevant  im])acts  of  specifying  any 
particular  area  as  critical  habitat. 

(Consideration  of  Impacts  Under  Section 
4(h)(2)  of  the  Act 

.Section  4(h)(2)  of  the  Act  recpiires  that 
we  designate  or  revi.se  critical  habitat 
based  u]X)n  the  he.st  scientific  data 
available,  after  taking  into  consideration 
the  economic  impact,  impact  on 
national  security,  or  any  other  relevant 
impact  of  specifying  any  ])articular  area 
as  critical  habitat.  We  may  exclude  an 
area  from  critical  habitat  if  we 
determine  that  the  benefits  of  excluding 
the  area  outweigh  the  benefits  of 
including  the  area  as  critical  hahitat, 
provided  such  exclusion  will  not  result 
in  the  extinction  of  the  species. 

When  considering  the  benefits  of 
inclusion  for  an  area,  we  consider  the 
additional  regulatory  benefits  that  area 
would  receive  from  the  ])rot(!ction  from 
adverse  modification  or  destruction  as  a 
result  of  actions  with  a  Federal  nexus 
(activiti(!s  conducted,  funded, 

|X!rmitted,  or  authorized  by  P’ederal 
agencies),  the  educational  benefits  of 
mapping  areas  containing  es.sential 
features  that  aid  in  the  recovery  of  the 
listcxl  species,  and  any  benefits  that  may 
re.sult  from  designation  due  to  .State  or 
Fedeial  laws  that  may  a])])ly  to  critical 
habitat.  In  the  case  of  the  13.1  Maui  Nui 
species,  the  benefits  of  critical  habitat 
include  public  awareness  of  the 
presence  of  one  or  more  of  these  s])ecie.s 
and  the  im]X)rtance  of  habitat 
jx'otection,  and,  where  a  F'ederal  nexus 
exists,  increased  habitat  j)rotection  for 
the  sjxicies  due  to  protection  from 
adverse  modification  or  destruction  of 


analysis.  A  formal  public  hearing  is  not. 
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critical  habitat.  In  practice,  situations 
with  a  Federal  nexus  exist  j)riniarilv  on 
Federal  lands  or  for  projeids  undertaken 
by  Federal  agencies. 

When  considering  the  benefits  of 
exclusion,  vve  consider,  among  other 
things,  whether  (ixchision  of  a  specific 
area  is  likely  to  result  in  conservation; 
the  continuation,  strengthening,  or 
encouragement  of  partnerships;  or 
imjjlementation  of  a  management  plan. 
We  also  consider  tin;  potential  economic 
im])acts  that  may  result  from  the 
designation  of  critical  habitat. 

In  the  ])roposed  rule,  we  identified 
.several  areas  to  consider  excluding  from 
the  final  rule.  We  are  considering 
excluding  from  the  final  designation 
approximately  40,973  ac  (10.582  ha)  of 
private  lands  that  have  a  perjjetiial 
conservation  easement,  voluntarv 
conservation  agreeimmt,  conservation  or 
watershed  jjreserve  designation,  or 
similar  conservation  protection. 

The.se  specific  exclusions  will  he 
considered  on  an  individual  basis  or  in 
any  combination  thereof.  In  addition. 
th(!  final  designation  may  not  he  limited 
to  these  exclusions,  hut  may  akso 
consider  other  exclusions  as  a  result  of 
continuing  analysis  of  relevant 
considerations  (scientific,  economic, 
and  other  relevant  factors,  as  retpiired 
by  the  Act)  and  the  ])iihlic  comment 
process.  In  j)articnlar,  we  solicit 
comments  from  the  public  on  whether 
all  of  the  areas  identified  meet  the 
definition  of  critical  habitat,  whether 
other  areas  would  meet  that  definition, 
whether  to  make  the  specific  exclusions 
we  are  considering,  and  whether  there 
an;  other  areas  that  are  ajjpropriate  for 
exclusion. 

The  final  decision  on  whether  to 
exclude  any  area  will  he;  based  on  the 
best  scientific  data  available  at  the  time 
of  the  final  designation,  including 
information  obtained  during  the 
comment  periods  and  information  about 
the  economic  im])act  of  the  designation. 
Accordingly,  we  have  i)repared  a  draft 
economic  analysis  concerning  the 
propo.sed  critical  habitat  designation, 
which  is  available  for  review  and 
comment  (.see  ADDRESSES  section). 

Draft  Economic  Analysis 

The  purpose  of  the  draft  economic 
analysis  (ihiA)  is  to  identify  and  analyze 
the  potential  economic  impacts 
associated  with  the  pro])o.sed  critical 
habitat  designation  for  the  135  Maui  Nui 
species. 

The  DEA  describes  the  economic 
impacts  of  j)otential  con.servation  efforts 
for  the  135  Mani  Nui  species;  some  of 
the.se  costs  will  likely  be  incurred 
r(;gardless  of  whether  we  designate 
critical  habitat.  The  economic  imj)act  of 


the  proj)o.sed  critical  habitat  designation 
is  analyzed  by  comparing  .scenarios 
“with  critical  habitat”  and  “without 
critical  habitat.”  The  “without  critical 
habitat”  .scenario  rei)resents  the  baseline 
for  the  analysis,  considering  protections 
already  in  place  for  these  sjiecies  (e.g., 
imd(;r  the  h’ederal  listing  and  other 
Federal,  State,  and  local  regulations). 

The  ha.selim;,  therefore,  repr(;.sents  the 
costs  incurred  regardless  of  whether 
critical  habitat  is  designated.  The  “with 
critical  habitat”  scenario  de.scrihes  the 
incremental  imj)act.s  a.ssociated 
specifically  with  the  designation  of 
critical  habitat  for  the  135  species.  The 
incremental  conservation  efforts  and 
associated  im])acts  are  tho.se  not 
expected  to  occur  absent  the  designation 
of  critical  habitat  for  these  species.  In 
other  words,  the  incremental  costs  are 
those  attributable  solely  to  the 
designation  of  critical  habitat,  above  and 
beyond  the  baseline  costs;  these  are  the 
co.sts  we  may  consider  in  the  final 
designation  of  critical  habitat  when 
evaluating  the  benefits  of  excluding 
particular  areas  under  section  4(b)(2)  of 
the  Act. 

The  “without  critical  habitat” 
scenario  repre.sents  the  baseline  for  the 
analysis,  and  considers  the  ])rotection.s 
already  afforded  the  Maui  Nui  species 
regardle.ss  of  critical  habitat  designation. 
The  ha.seline  for  this  analysis  is  the  state 
of  regulation,  absent  designation  of 
critical  habitat  that  provides  protection 
to  the  species  under  the  Act,  as  well  as 
und(;r  other  Federal,  State,  and  local 
laws  and  con.servation  j)lans.  The 
baseline  inc:ludes  sections  7,  9.  and  10 
of  the  Act  to  the  extent  that  thev  are 
expect(;d  to  apjjly  ab.sent  the 
designation  of  critical  habitat  for  the 
species.  The  analysis  (jualitatively 
de.scrihes  how  baseline  conservation  for 
the  Mani  Nui  species  is  currently 
implemented  across  the  proposed 
designation  in  order  to  provide  context 
for  the  incremental  analysis  (Chaj)ters  3, 
4  and  5  of  the  DEA).  The  “with  critical 
habitat”  .scenario  describes  and 
monetizes  the  incremental  imjjacts  dm; 
specifically  to  the  designation  of  critical 
habitat  for  the  species.  The  incremental 
Maui  Nui  conservation  efforts  and 
a.ssociated  inijiacts  are  tho.se  not 
ex|)ected  to  occur  ab.sent  the  designation 
of  critical  habitat,  and  constitute  the 
j)otential  incremental  co.sts  attributed  to 
critical  habitat  over  and  above  tho.se 
ha.seline  co.sts  attributed  to  listing.  For  a 
further  de.scription  of  the  methodology 
of  the  analysis,  see  Chapt(;r  2, 
“Framework  for  the  Analvsis,”  of  the 
DEA. 

The  DEA  ])rovides  e.stimated  costs  of 
the  foreseealde  potential  economic 
impacts  of  the  proposed  critical  habitat 


designation  for  the  135  Mani  Nui 
species  over  the  next  10  years,  which 
was  determined  to  he  the  appropriate 
p(;riod  for  analysis  because  limited 
jjlanning  information  is  available  for 
most  activities  to  forec:ast  activity  levels 
for  jjrojects  beyond  a  10-year  timeframe. 
It  identifies  jjotential  incremental  co.sts 
as  a  result  of  the  proposed  critical 
habitat  designation;  these  are  those  costs 
attributed  to  critical  habitat  over  and 
above  those  baseline  co.sts  attributed  to 
listing.  The  DEA  .separately  identifies 
the  jiotential  incremental  co.sts  of  the 
critical  habitat  designation  on  lands 
being  considered  for  exclusion  under 
.section  4(b)(2)  of  the  Act. 

In  the  DEA.  we  concentrated  on  the 
activities  of  primary  concern  with 
res|)ect  to  potential  adverse 
modification  of  critical  habitat.  The  key 
concern  is  the  potential  for  activities  to 
result  in  ground  disturbance  within  a 
critical  habitat  unit.  Such  activities 
include  commercial  and  residential 
development,  and  agricultural  (grazing 
and  farming)  activities.  In  addition,  we 
also  evaluated  potential  impacts  to 
renewable  energy  projects,  as  the.se 
projects;  (1)  Have  the  potential  to 
generate  ground  disturbance;  and  (2) 
contribute  to  the  State  of  Hawaii’s 
ability  to  meet  its  establi.shed  renewable 
portfolio  .standards,  whic:h  are  mandated 
by  the  State.  Our  analysis  therefore 
fociKses  on  the  following  activities; 

•  Residential  and  commercial 
develo|)ment; 

•  Orazingand  farming  activities;  and 

•  Renewable  en(;rgy  develoi)ments. 

Within  these  activity  categories,  we 

focus  our  analysis  on  those  {)roject.s  and 
activities  that  an;  considered  reasonably 
likely  to  occur  within  the  proposed 
critical  habitat  area.  This  includes 
projects  or  activities  that  are  currently 
jjlanned  or  proposed,  or  that  permitting 
agencies  or  land  managers  indicate  are 
likelv  to  occur. 

Wdien  a  species  is  federally  listed  as 
an  endangered  or  threatened  species,  it 
rec(;ives  jirotection  under  the  Act.  For 
example,  under  section  7  of  the  Act, 
P’ederal  agencies  must  consult  with  the 
Service  to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  do  not  jeopardize 
the  continued  existence  of  the  s])ecie.s. 
Economic  impacts  of  con.servation 
measures  undertaken  to  avoid  jeopardy 
to  the  species  an;  considered  baseline 
impacts  in  our  analysis  as  they  are  not 
generated  by  the  critical  habitat 
designation.  In  other  words,  baseline 
conservation  measures  and  a.ssociated 
economic  impacts  are  not  affected  by 
ilecisions  related  to  critical  habitat 
designation  for  these  species.  Other 
ha.seline  protections  accorded  listed 
sjjecies  under  the  Act  and  other  Federal 
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and  State  regulations  and  programs  are 
described  in  (diaj)ters  2  through  .I  of  the 
DFA. 

The  onlv  Federal  regulatory  effet:t  of 
the  designation  of  critical  habitat  is  the 
prohibition  on  Federal  agencies  taking 
actions  that  are  likely  to  advenselv 
modify  critical  habitat.  They  are  not 
nupunul  to  avoid  or  minimize  effects 
mdess  the  effects  rise  to  the  level  of 
destruction  or  adverse  modification  as 
tho.se  terms  are  u.sed  in  section  7  of  the 
Act.  Fven  then,  the  Service  must 
recommend  reasonable  and  j)rndent 
alternatives  that  can  he  implemented 
consistent  with  the  intended  pnrpo.se  of 
the  action,  that  are  within  the  .scope  of 
the  Federal  agency’s  legal  authority  and 
jurisdiction,  and  that  are  economically 
and  technologically  feasible.  Thus, 
while  the  Service  may  nicommend 
conservation  measures,  unle.ss  the 
action  is  likely  to  destroy  or  adversely 
modify  critical  habitat,  imjjlementation 
of  recommended  measures  is  voluntary 
and  Federal  agencies  and  a])])licanls 
have  discretion  in  how  they  carry  out 
their  section  7  mandates. 

Thus,  the  direct,  incremental  impacts 
of  critical  habitat  designation  stem  from 
the  consideration  of  the  potential  for 
destruction  or  adverse  modification  of 
critical  habitat  during  section  7 
consultations.  The  two  categories  of 
direct,  incnmiental  im])acts  of  critical 
habitat  designation  are:  (1)  The 
administrative  costs  of  conducting 
section  7  consultation:  and  (2) 
implementation  of  any  conservation 
efforts  niquested  by  the  Service  through 
.section  7  consultation,  or  nupiired  by 
.section  7  to  prevent  the  destruction  or 
adverse  modification  of  critical  habitat. 

The  DFA  de.scrihe.s  the  types  of 
project  modifications  currently 
recommended  by  the  Service  to  avoid 
jeopardy  to  listed  jdant,  forest  bird,  and 
tree  snail  species  (“baseline”  project 
modifications).  'I’hese  ba.seline  jiroject 
modifications  woidd  be  recommended 
in  occupied  habitat  areas  rcigardless  of 
whether  critical  habitat  is  designated  for 
the.se  species.  Although  the  standards 
for  jeoj)anly  and  adver.se  modification  of 
critical  habitat  are  not  the  same,  because 
the  degradation  or  loss  of  habitat  is  a 
k(!y  threat  to  the  Maui  Nui  species,  our 
jeopardy  analyses  for  these  sjjecies 
would  already  consider  the  ])otential  for 
project  modifications  to  avoid  the 
destruction  of  habitat;  therefore 
recommendations  to  avoid  jeo])ardy 
would  also  likely  avoid  adverse 
modification  or  destruction  of  critical 
habitat  for  these  s})ecie.s.  The  Service 
estimates  that  the  only  project 
modification  that  may  be  recommended 
to  avoid  adverse  modification  of  critical 
habitat  above  and  beyond  what  would 


be  recommended  to  avoid  jeopardy  to 
the  species  would  be  in  cases  wh(;re 
permanent  im])act.s  to  critical  habitat  an^ 
unavoidiibh!;  in  such  cas(!.s,  the  Servic:e 
would  recommend  that  habitat  loss  be 
olf.set  elsewhere  in  designatcul  critical 
habitat,  j)referably  within  the  critical 
habitat  unit  where  the  loss  occurred.  In 
other  words,  while  the  Service  may 
recommend  that  habitat  lo.ss  be  offset 
even  absent  critical  habitat  designation, 
critical  habitat  designation  may  generate 
the  additional  specification  that  the 
off,s(!t  occur  within  the  critical  habitat 
unit.  In  occ:ui)ied  c:ritical  habitat, 
therefore,  the  incremental  impacts  an; 
most  likely  limited  to  the  ])otential 
incremental  cost  of  offsetting  habitat 
loss  within  the  critical  habitat  unit  that 
is  affected  as  oj)posed  to  outside  of  the 
unit.  Ir:  addition,  as  noted  above,  any 
such  offsets  are  not  recjuired  unless 
neces.sarv  to  avoid  violating  the 
j)rohibition  of  .section  7,  but  to  be 
con.servative  regarding  ])otential 
incremental  costs  of  the  j)ropo.sed 
critical  habitat  designation,  we  have 
a.ssumed  that  the  h’ederal  agency  or 
applicant  may  choose  to  im])lement  the 
recommended  offsets. 

With  r(!gard  to  occu|)ied  habitat,  our 
analysis  finds  that,  in  mo.st  cases,  the 
recommendation  that  ground 
disturbance  b(!  offset  within  tin;  critical 
habitat  unit  would  not  generate 
additional  economic  impac:ts.  I’or  all  of 
tbe  ongoing  and  currently  planned 
projects  we  have  identified, 
con.servation  measures  have  been 
implemented  or  an;  currently  being 
planned  to  occur  within  the  proposed 
critical  habitat  unit  even  absent  critical 
habitat  (hisignation.  This  means  that  for 
all  recent  and  currentlv  proposed 
projects,  the  Service  does  not  expect  to 
recommend  additional  or  different 
conservation  measuuis  for  the  s|)ecie.s 
due  to  critic:al  habitat  designation, 
although  the  effects  of  each  ])roject  on 
critical  habitat  would  need  to  be 
evaluated  as  ap])roj)riate  once  a  final 
d(!i:ision  has  been  made  on  this 
designation.  In  addition,  we  are  aware 
of  one  ])ro])osed  jn'oject  that  has  accrued 
incremental  costs  associated  with 
additional  con.servation  measures 
im])lemented  in  response;  to  the 
proposed  critical  habitat  (di.scus.sed 
l)(;low). 

A  number  of  the  projiosed  critical 
habitat  units  are  not  considered  to  be 
occn])ied  by  the  sjiecies.  When;  the 
species  are  not  jjresent  at  a  project  or 
activity  site,  section  7  i:onsultations  will 
not  consiil(;r  jeopardy  to  the  s]M;cie.s  but 
will  consider  the  jmtential  for  adverse 
modification  of  critical  habitat.  In  much 
of  the  unoccupied  critical  habitat  area, 
the  j)re.sence  of  the  Illackhurn’s  sphinx 


moth  [Manducd  bUtekburni}  jjrovides 
extensive  baseline  protection  that 
includes  offsetting  lo.ss  of  habitat. 
IJlackburn’s  s])hinx  moth  was  li.sted  as 
an  endang(;red  si)ecie.s  under  the  Act  on 
February  1. 2000  (05  FR  4770).  and 
critic:al  habitat  was  designated  for  the 
moth  on  )une  10,  2003  (OH  FR  34710). 
Approximat(;ly  42  ])ercent  c)f  the 
propo.sed  critic:al  habitat  designation  for 
the  Maui  Nui  species  overlajis  with  the 
range  of  the  Blackburn’s  sphinx  moth. 
Within  this  overlapping  area,  ])rojects 
and  activities  have  b(;en  subject  to 
section  7  consultation  considering  the 
])otential  effects  on  Blackburn’s  sphinx 
moth  over  the  last  12  years.  The  Service 
has  r(;gnlarly  rec:ommended 
conserx  ation  offsets  to  ensure  ])rojects 
and  activities  avoid  jeoj)ardy  to  the 
sjjhinx  moth.  A  number  of  the  jjrojects 
identified  as  occurring  within  the 
pro])osed  critical  habitat  area  for  the 
Maui  Nui  sjiecies  have  already  been 
subject  to  recommendations  to 
incor|)orate  conservation  offs(;ts  to  avoid 
adversely  affecting  the  sjdiinx  moth. 

The  native  vegetation  recpiired  by  the 
Blackburn’s  s])hinx  moth  is  often 
identical  to,  orc:oexi.sts  with,  the 
physical  or  biological  features  that  are 
essential  to  the  con.servation  of  the  Maui 
Nui  ,sp(;cies.  Thus,  actions  to  j)romote 
native  vegetation  su])porting  the 
Blackhurn’s  s])hinx  moth  will  also  be 
beneficial  in  establishing  and  providing 
(;co.system.s  that  su])port  plant  species 
identified  as  e.ssential  elements  of  the 
physical  or  biological  features  of  critical 
habitat  for  the  Maui  Nui  species,  and 
thus  would  be  ad(;quate  to  conserve  the 
propos(;d  critic:al  habitat.  Therefore,  in 
these  areas  of  overlaji  with  the  range  of 
the  Blackburn’s  sphinx  moth,  in  general 
we  do  not  anticipate  additional 
conservation  recommendations  as  a 
consequence  of  crilic:al  habitat 
designation  for  the  Maui  Nui  sjK;c:ies 
b(;yond  those  already  in  ]jlace  for  the 
Blackburn’s  sphinx  moth. 

'file  de.signation  of  critical  habitat 
may,  under  certain  circumstances,  affect 
actions  that  do  not  have  a  Federal  nexus 
and  thus  are  not  subject  to  the 
j)rovisions  of  section  7  under  the  Act. 
Indirect  impacts  are  those  unintended 
changes  in  economic:  bc:havior  that  may 
occur  outside  of  the  Act.  through  other 
Federal.  State,  or  local  actions,  and  that 
are  caused  by  the  designation  of  critical 
habitat.  Chapter  2  of  the  DFA  discn.sses 
the  common  ty])es  of  indirect  impacts 
that  may  be  associated  with  the 
designation  of  critical  habitat,  such  as 
time  delays,  r(;gulatorv  unc(;rtainty,  and 
negative  ])ercc;])tions  related  to  critical 
habitat  dexsignation  on  private  property. 
These  tyjjes  of  inqiacts  are  not  always 
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considorod  incremental.  In  the  ca.se  that 
tliese  types  of  conservation  efforts  and 
economic  effects  are  expected  to  occur 
regardless  of  critical  habitat  designation, 
they  are  a])pro])riately  considered 
ha.seline  impacts  in  this  analysis. 

(Critical  habitat  may  generate 
incremental  economic  im])acts  through 
implementation  of  additional 
conservation  measures  (hevond  those 
recommended  in  the  baseline)  and 
additional  administrative  effort  in 
section  7  consultation  to  ensure  that 
projects  or  activities  do  not  nxsult  in 
adverse  modification  of  critical  habitat. 
However,  as  de.scrihed  above  and  in 
(Chapter  2  of  the  DEA,  where  critical 
habitat  is  considered  occnjned  by  the 
Maui  Nui  species,  critical  habitat 
designation  is  expecttul  to  have  a  more 
limited  effect  on  economic  activities, 
since  section  7  consultation  would 
already  occur  due  to  the  jiresemu;  of  the 
species.  Although  we  recognize  that  the 
standards  for  jeopardy  and  adverse 
modification  of  critical  habitat  are  not 
the  same,  with  the  latter  focusing  more 
clo.selv  on  effects  to  conservation  of  the 
s])ecies,  in  this  case  and  for  the  reasons 
described  above,  the  designation  of 
critical  habitat  in  occupied  areas  would 
likely  result  only  in  incremental  effects 
over  and  above  the  costs  a.ssociated  with 
consultation  due  to  the  ])resence  of  the 
species.  Furthermore,  where  proi)osed 
critical  habitat  overla))s  with  the 
])rohahle  range  of  the  endangered 
Blackburn’s  sj)hinx  moth,  economic 
activities  are  already  subject  to 
conservation  measures  that  benefit  the 
Maui  Nui  species  and  their  critical 
habitat.  The  focus  of  the  DEA  is  projects 
that  are  reasonably  likely  to  occur, 
including  but  not  limited  to  activities 
that  are  currently  authorized,  permitted, 
or  fundetl,  or  for  which  jjroposed  j)lans 
are  currently  available  to  the  j)ublic.  All 
of  the  projects  considered  reasonably 
likely  to  occur  in  the  DEA  are  in  units 
that  are  occupied  by  the  Maui  Nui 
.species.  Critical  habitat  designation  is 
therefore  expected  to  have  a  limited 
effec:t  on  these  areas.  The  majority  of  the 
j)ro])osed  critical  habitat  area  is  most 
likely  unsuitable  for  development, 
farming,  or  other  economic  activities 
due  to  the  rugged  mountain  terrain  and 
remote  location.  As  a  result,  there  is 
likely  limited  overlaj)  between 
development,  grazing  and  farming 
activities,  or  other  economic  activities, 
and  proposed  critical  habitat. 

For  all  ongoing  and  currently  planned 
projects  identified  in  the  DEA, 
conservation  offsets  have  been 
implemented  or  are  tairrentlv  being 
planned,  even  absent  critical  habitat 
designation,  that  the  Service  believes 
may  also  avoid  adverse  modification. 


although  such  projects  would  need  to  be 
evaluated  on  a  ca.se-by-case  basis  if  and 
when  critical  habitat  is  designated. 
Therefore,  for  most  ofthe.se  projects, 
incremental  impacts  of  critical  habitat 
designation  are  expected  to  be  limited  to 
the  costs  of  additional  administrative 
effort  in  s(!Ction  7  consultations  to 
consider  adverse  modification,  as 
de.scrihed  in  (ihapters  3  and  4  of  the 
DEA.  'rhe  i)ropo.sed  Honua'ula 
(hivelopment.  a  ma.ster-planned 
conmumitv  with  resirhmtial, 
commercial,  and  recreational  uses  on 
the  island  of  Maui,  is  an  exception.  The 
develo])er,  Honua'ula  Partners,  LEG,  has 
bemi  working  with  the  Service  to 
develoj)  a  habitat  conservation  plan 
(HGP]  as  part  of  its  a])plication  for  an 
incidental  take  i)ermit.  In  the  course  of 
develo])ing  this  HGP,  Honua’ula 
Partners  has  im])lemented  some 
additional  conservation  measures  that 
are  considered  an  incremental  impacd  of 
the  propo.sed  critical  habitat 
designation,  as  they  were  not  planned 
prior  to  the  propo.sed  designation.  As  a 
result,  the  DEA  identifies  additional 
co.sts  above  and  beyond  the  additional 
administrative  effort  in  section  7 
consultations  to  consider  adverse 
modification  for  the  Honua’ula 
development.  For  the  Honua’ula  project, 
the  DEA  considers  the  co.sts  of  fencing, 
outplanting.  and  additional  j)otentially 
recommended  nuxisiires,  such  as 
removal  of  invasive  ])lant  species,  as 
incremental  costs  as.sociated  with  the 
pro])o.sed  critical  habitat  designation. 

The  DEA  monetizes  the  incremental 
impacts  of  critical  habitat  designation 
wluM'e  suffici(;nt  data  ani  readily 
available.  VVe  estimate  that  the  critical 
habitat  designation  would  result  in  a 
total  pre.sent  value  impact  of 
ajjijroximately  SlOO.OOO  (7  percent 
di.scount  rate)  to  development  activities 
in  two  proj)o.sed  units  (a  total 
annualized  impact  of  S2(),()00  over  10 
years).  All  impacts  would  likely  occur 
soon  after  we  ado])t  a  final  designation 
(i.e.,  in  2013),  or  are  currently  occurring. 
These  im])act.s  are  as.sociattxl  with  two 
development  jirojects  identified  as 
likely  to  occur  within  the  propo.sed 
critical  habitat  area;  Advanced 
Technology  Solar  Telescope  Expansion 
at  1  laleakala  Ob.servatories  (Maui- 
Alpine-lJnit  1)  and  Honua’ula 
develo])ment  ju'oject  in  Kihei,  Maui 
(Maui — Lowland  Dry — Unit  3).  The.se 
impacts  rellect  additional 
administrative  effort  as  part  of  future 
section  7  consultation  on  both  jjrojects, 
and  for  the  Honua’ula  project, 
additional  habitat  con.servation 
measures  implemented  as  a  result  of 
propo.sed  critical  habitat  designation. 


In  addition,  we  estimate  a  total 
present  value  impact  of  SlO.OOO  over  the 
next  10  years  acro.ss  two  jiroposed  units 
(an  annualized  impact  of  ajjjjroximately 
.$1 ,000)  for  consultations  regarding 
(Miergy  i)roject.s.  Impacts  on  energy 
])roject.s  in  areas  being  considered  for 
exclusion  are  expected  to  be  .$.'1,000 
across  two  pro])o.sed  units  (an 
annualized  iiujiact  of  $700).  These  costs 
refl(;ct  additional  administrative  effort 
to  consider  critical  habitat  designation 
as  part  of  formal  consultation  on  three 
propo.sed  energy  develo}mient.s. 

The  DEA  also  evaluates  j)otential 
impacts  where  data  limitations  prevent 
(juantification  (“nmiuantified  impacts”). 
The  key  category  of  uiujuantified 
impacts  is  the  potential  for  a  reduction 
in  land  value  as.sociated  with  real  or 
perceived  land  use  restrictions 
as.sociated  with  the  designation  of 
critical  habitat,  in  j)articular  on  grazing 
or  farmland.  In  the  ca.se  that  critical 
habitat  designation  direc;tly  or  indirectly 
limits  future  land  use  activities  (e.g., 
subdivision),  land  values  would  be 
reduced  by  an  amount  etjuivalent  to  the 
fraction  of  the  total  land  value 
as.sociated  with  foregone  potential 
future  u.ses.  Lacking  information  on 
whether  such  restrictions  may  occur,  or 
whether  jiotimtial  buyers  may  ])erceiv(! 
the  potential  for  such  restrictions  and  be 
unwilling  to  pay  as  much  for  land,  we 
are  unable  to  monetize  tbe.se  impacts. 
The  analysis  does,  however, 
(|ualitatively  di.scnss  the  potential  for 
land  value  impacts  and  highlights  the 
mo.st  vulnerable  proposed  units. 
.Specificallv,  we  identify  the  following 
categories  of  unquantified  impacts: 

(1)  Future  development  projects.  We 
identified  four  propo.sed  critical  habitat 
units  that  may  be  subject  to  future 
cUivelojjimmt  j)re.ssure  based  on 
communication  with  local  planners  and 
.stakeholders.  No  specific  jdans  exi.st, 
however,  for  development  in  these 
units.  To  the  extent  that  development  is 
planned,  critical  habitat  designation 
may  result  in  recommendations  for 
conservation  as  de.scrihed  in  Ghapter  3 
of  the  DEA.  Lacking  data  and 
information  about  the  likelihood  and 
characteristics  of  development, 
jjotential  impacts  are  not  (juantified. 

(2)  Grazing  and  Farming.  Twenty- 
three  of  the  propo.sed  critical  habitat 
units  overlaj)  with  j)arcel.s  identified  as 
.su])|)orting  grazing:  13  of  the.se  units 
include  areas  being  considered  for 
exclusion.  Ten  of  the  ])ro])osed  critical 
habitat  units  overlaj)  with  j)arcels 
identified  as  .suj)j)orting  farming 
activities:  five  of  these  units  include 
areas  being  considered  for  exclusion. 
While  critical  habitat  is  unlikelv  to 
directly  affect  these  activities  through 


section  7  consultation,  stakolioldors  arc 
concerned  that:  (a)  The  designation 
would  result  in  changes  in  the  way  that 
tiio  State  or  county  manage  these  lands; 
end  (h)  critical  habitat  would  generate 
perceptional  effects  on  land  values  to 
the  extent  that  potential  l,n vers  expect 
utiire  economic  opportuniiies  on  these 
l.mds  to  be  restricted  in  some  wav. 

I  hese  potential  impacts  are  not 
quantified  due  to  substantial 
uncertainty  regarding  their  magnitude; 
tliey  are.  however,  provided  lor 
con.sidenit ion  regarding  potential  effects 
of  (.iitical  habitat  on  farming  and 
grazing,  as  discn.ssed  in  Chapter  .'5  of  the 
IJhA. 

As  we  stated  earlier,  we  are  soliciting 
data  and  comments  from  the  public  on 
the  draft  economic  analysis,  as  well  as 
all  aspects  of  the  propo.sed  rule  and  onr 
amended  required  determinations.  We 
may  revise  the  proposed  rule  or 
supporting  documents  to  int:orporate  or 
addre.ss  information  we  receive  during 
ffu;  public  comment  period.  In 
parhciilar  we  may  exclude  an  area  from 
(.iitu.al  habitat  if  the  Secretary 
dotermines  that  the  benefits  of 
oxchiding  the  area  outweigh  the  benefits 
ot  incliiding  the  area,  provided  the 
exclusion  will  not  result  in  the 
extinction  of  the  .species. 

Recjiiired  Heterminalions— Amended 

P''‘M>osed  rule 

(77  I-K  .)44()4).  we  indicated  that  we 
W’oiihl  (lefer  onr  determination  of 
compliance  with  several  statutes  and 
executive  orders  until  the  information 
concerning  potential  economic  impacts 
of  the  (  esignation  and  ])ofenfial  effects 
on  lamOxyners  and  stakeholders  became 
ci\ailal)le  m  the  draft  economic  analysis 
We  liave  now  made  n.se  of  the  draft  ' 
economic  analysis  data  to  make  these 
dmerini nations.  In  this  document,  we 
affirm  the  information  in  our  jiroiiosed 
rule  concerning  Executive  Order  (E.O.) 
128()(i  (Regulatory  Rlanning  and  ! 

Review),  E.O.  1 2030  (Takings),  E.O.  | 

l.n.t2  (Federalism).  E.O.  12988  (Civil  , 

Justice  Reform),  the  Unfunded  Mandates  . 

Reform  Act  (2  l].S.C.1.-,01e/ .sen..)  the  '« 

ajierwork  Reduction  Act  of  199.5  (44 
U.S.C.  8501  e/  .sw/.),  the  National’  1 

Environmental  Policy  Act  (42  IJ  S  C 
4821  ef  .set/.),  and  the  President’.s  ’  "  ' 

nieinoranduin  of  April  29,  1994, 
Covernment-to-Covernment  Relations  ^ 

with  Native  American  Tribal  ,1 

Uovernnients"  (.59  VR  22951 ).  Mowever.  n 
Iw.sed  on  the  draft  economic  analysis  « 

(  a  a,  we  are  amending  our  required  i, 

determinations  concerning  the 
Regulatory  Flexibility  Act  (5  U  S  C  (iOl  n 
eCveq  )  and  E.O.  18211  (Energy.  Sn’pply, 

Distrihution,  and  U.se).  ‘ 
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re  liegulat ory  Fhxihilify  Act  (5  U  .S’  C  (W 1 
e/  scq.) 

V  ih '  'V  M ;; 

hv  the  .Small  finsiness  Regulatory 
Enforcement  Fairness  Act  of  1990 
(SI3REFA;5U..S.C.8()1  e/.seq.),' 

whenever  an  agency  is  reipiired  to 
puhh.sh  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 

and  make  available  for  public  comment 

a  regulatory  Ilexihilitv  analysis  that 

'r  '"1“  ""  “'"‘'ll 

(  utities  (i.e.,  small  hiisines.ses.  small 
ejganizations,  and  small  government 
jiiri.sdictions).  ffinvever.  no  regiilatorv 
^  ilexilnlity  analysis  is  required  if  the 
>  liead  of  the  agency  certifies  the  rule  will 
not  liave  a  significant  economic  inioact 
on  a  substantial  niimher  of  small 
entities.  1  he  SBREFA  amended  the  RFA 
to  require  Federal  agencies  to  provide  a 
certification  statement  of  the  factual 
basis  for  certifying  that  the  rule  will  not 
lave  a  significant  economic  impact  on 
a  sulxstantial  nuniher  of  .small  entities 
Ba.sed  on  our  draft  economic  analysis  of 
tlie  jiroposed  designation,  we  are 
cjerlifying  that  the  critical  habitat 
^  de.signation  for  the  185  Maui  Nui 

•species,  if  adopted  as  iiroposed.  will  not 
lave  a  significant  economic  imjiact  on 
a  substantial  nuniher  of  small  entities 
J  Jol  owing  di.scussion  explains  our 
rationale. 

According  to  the  .Small  nusine.ss 
Adnnni.stration,  small  entities  include 
•small  organizations  such  as 
independent  nonjirofit  organizations- 
•sniiill  governmental  jiirisdiction.s. 
niclnding  school  boards  and  city  and 
town  g()vernnients  that  .serve  fewer  than 
bu.sine.s.se.s 

(l.^  C.FR  121.201).  .Small  hu.sine.s.se.s 

include  nianufacturing  and  minino 
concerns  with  fewer  than  500  ^ 

einployees,  whole.sale  trade  entities 
with  fewer  than  100  emplovees,  retail 
and  service  businesses  with  less  than  .$5 
niillion  in  annual  sales,  general  and 
heavy  construction  bnsine.sses  with  less 
tban  .$27.5  million  in  annual  husine.ss, 
•specml  trade  contractors  doing  less  than 
•>1 1  ■•>  million  in  annual  bu.sine.ss,  and 
agricultural  bu.sine.s.se.s  with  annual 
•sale.s  le.ss  than  $750,000.  To  determine  , 
II  JK)  ential  economic  iinjiacts  to  these  , 
•small  entities  are  significant,  we  . 

con.sidered  the  types  of  activities  that  f 
niight  trigger  regulatory  imjiacts  under  1 
this  designation  as  well  as  types  of 
Jiroject  modifications  that  may  result.  In  r 
general,  the  term  “significant  economic  ( 
inqiact  is  meant  to  apply  to  a  typical  c 

small  husine.ss  firm's  husine.ss  7 

ojierations.  1^ 

To  determine  ifthe  rule  could  I 

•significantly  affect  a  substantial  nnmher  li 


of  small  entities,  we  consider  the 
miinber  of  .small  entities  affected  within 
t  pur  iciilar  tyjies  of  economic  activities 
,1  such  a.s:  (1)  Agricultural,  commercial,  ’ 
<ind  residential  development  -  (2) 
bansporlation;  and  (8)  livestock  grazing 
.ind  other  human  activitie.s.  We  apnly 
the  “substantial  niimbei”  lest 
individiially  to  each  industry  to 
determine  if  certification  is  ajiprojiriate. 

,,  However,  the  .S13REFA  does  not 

explicitly  define  “.substantial  number" 

)l  or  significant  economic  impai  l  ” 

(•onseiiuently.  to  assess  whether  a 
substantial  numhei”  of  small  entities  is 
•iffected  by  this  de.signation,  this 
iimilysi.s  considers  the  relative  number 
II  of  small  entities  likely  to  he  inqiact ed  in 
cin  area.  In  some  circumstances 
es])ecially  with  critical  habitat 
^  designations  of  limited  extent,  we  may 
aggregate  across  all  industries  and 
con.sider  whether  the  total  number  of 
j  .small  entities  affected  is  .substantial.  In 
estimating  the  number  of  small  entities 
IKitentially  affected,  we  al.so  consider 
whether  their  activities  have  any 
federal  involvement. 

Designation  of  critical  habitat  only 
lias  regulatory  effects  on  activitie.s  " 
authorized,  funded,  or  carried  out  bv 
federal  agencies.  Some  kinds  of 
activities  are  unlikelv  to  have  any 
federal  involvement  and  will  not  be 
ailected  by  critical  habitat  de.signation. 

In  areas  where  any  of  the  185  Maui  Nui 
species  are  present.  Federal  agencies  are 
alieady  reijuired  to  consult  with  us 
'''Hier  .section  7  of  the  Act  on  activities 
ley  authorize,  fund,  or  carry  out  that 
may  affect  the  species.  Federal  agencies 
also  iiui.st  con.sult  with  us  if  their 
acfivilies  may  affect  critical  habitat 
Designation  of  critical  habitat,  therefore 
eould  result  m  an  additional  economic  ’ 
imjiact  on  small  entities  due  to  the 
requireinent  to  reinitiate  consultation 
for  ongoing  Federal  activities  (see 
Application  of  the  “Adverse 
Modijication  “  Standard  section  of  the 
propo.sed  rule  ()une  11, 2012-  77  FR 

84404)).  .//IK 

III  the  draft  economic  analysis,  we 
evaluated  the  iiotential  economic  effects 
on  small  entities  resulting  from 
iniplementation  of  con.servation  actions 
lelatei  to  the  iirojio.sed  de.signation  of 
(  iifical  habitat  for  the  185  Maui  Nui 
sjiecie.s.  qiiantified  incremental  impacts 
hat  may  he  borne  by  small  entities  are 
limited  to  the  adniini.strative  costs  of 
•section  7  consultation  related  to 
residential  and  commercial 
(ievelopment,  and  renewable  energy 
flevelopmenl  (lEc  2012,  Ajipendix  A). 

1  liese  impacts  are  relatively  limited 
because  relatively  few  new  jnojects  are 
anticipated  within  the  projio.sed  critical 
habitat  de.signation,  all  areas  in  which 
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such  (levolopniont  is  considered 
reasonably  likely  to  occur  are  occupied 
l)y  one  or  more  of  the  Maui  Niu  species, 
and,  as  described  above,  the  Service 
does  not  exjject  to  r(u;ouuueud 
additional  or  different  conservation  for 
the  species  due  to  critical  habitat 
designation  (lEc  2012,  p.  1-8). 

The  Service’s  current  understanding 
of  recent  case  law  is  that  Federal 
agencies  are  only  reciuired  to  evaluate 
the  potential  impacts  of  rulemaking  on 
tho.se  entities  directly  nignlated  by  the 
rulemaking;  therefore,  they  are  not 
naiuired  to  evaluate  the  jiotential 
imijacts  to  those  entities  not  directlv 
regulated.  The  designation  of  critical 
habitat  for  an  endangered  or  threatened 
sjiecies  only  has  a  regulatory  effect 
where  a  Federal  action  agency  is 
involved  in  a  jiarticular  action  that  may 
affect  the  designated  critical  habitat. 
Under  these  circumstances,  only  the 
Ftuleral  action  agency  is  directly 
regulated  by  the  designation,  and, 
tlnnefore,  consistent  with  the  Service's 
current  interpretation  of  RFA  and  recent 
case  law,  the  Servic:e  may  limit  its 
evaluation  of  the  ])otential  imjKicts  to 
those  identified  for  Federal  action 
agencies.  Under  this  interpretation, 
there  is  no  requirement  under  the  RFA 
to  evaluate  the  potential  im]jact.s  to 
entities  not  directly  regidateil,  such  as 
small  husiues.ses.  However,  Executive 
Orders  12888  and  13583  direct  Federal 
agencies  to  as.sess  costs  and  benefits  of 
available  regulatory  alternatives  in 
(juantitative  (to  the  (jxtent  feasible)  and 
(]nalilative  terms.  Uonsecjuently.  it  is  the 
current  practice  of  the  Service  to  assess 
to  the  extent  practicable  these  jiotential 
impacts  if  sufficient  data  are  available, 
whether  or  not  this  analysis  is  believed 
by  the  Service  to  be  strictly  rerpiired  by 
the  RFA.  In  other  words,  while  the 
effects  analysis  recpiired  under  the  RFA 
is  limited  to  entities  directly  regulated 
by  the  rulemaking,  the  effects  analysis 
under  the  Act,  consistent  with  the  E.G. 
regulatory  analysis  recjuiremeuts,  c:au 
take  into  consideration  impacts  to  both 
directly  and  indirectly  impacted 
(iutities,  where  practicable  and 
reasonable. 

In  doing  so,  we  focais  on  the  sjiecific 
areas  proposed  to  be  designated  as 
critical  habitat  and  comjjare  the  number 
of  small  busine.ss  entities  ])otentiallv 
affected  in  that  area  with  other  small 
business  entities  in  the  region,  instead 
of  comparing  the  entities  in  the 
propo.sed  area  of  designation  with 
entities  nationally,  wliich  is  more 
commonly  done.  This  analysis  results  in 
an  estimation  of  a  higher  munb(!r  of 
.small  businesses  potentially  affected.  In 
this  ])ropo.sed  rulemaking,  we  calculate 
that  0.1  percent  of  the  total  small 


entities  engaged  in  residential  and 
commercial  (levelopment  may  be 
affected  if  ancl  when  a  final  rule 
becomes  effective  (lEc  2012,  p.  A— 5).  If 
we  were  to  calculate  that  value  based  on 
tbe  proi)ortion  nationally,  then  our 
e.stimate  would  be  significantly  lower. 

In  addition.  |)otential  economic  imi)acts 
to  small  entities  are  con.servatively 
e.stimated  as  2  percent  of  annual 
revenues  for  entiti(!S  in  the  development 
industry  and  less  than  0.1  ])ercent  of 
entities  in  the  energy  industrv  (lEc  2012, 
p.  A-8).  Therefore,  we  conclude  that  the 
economic  impacts  are  not  significant. 
Following  our  evaluation  of  jiotential 
effects  to  small  busine.ss  entititxs  from 
this  jjroposed  rulemaking,  we  conclude 
that  the  number  of  potentially  affected 
small  businesses  is  not  substantial,  and 
that  the  ec:onomic  imj)acts  are  not 
significant. 

Developimmt.  Chapter  3  of  the  DEA 
discusses  the  potential  for  Maui  Nui 
critical  habitat  to  affect  development 
j)rojects.  Our  evaluation  a|)plied  the 
following  method;  (1)  Identify  currently 
])lanned  development  activities  across 
the  i)ro])o.sed  critical  habitat  area;  (2) 
identify  baseline  conservation  measures 
relevant  to  the  identified  jjroject.s  due  to 
the  jn  e.sence  of  the  Maui  Nui  species  or 
other  li.sted  specicjs,  such  as  the 
Hlackburn’s  sphinx  moth;  (3)  determine 
whether  critical  habitat  is  likelv  to 
generate  additional  con.servation 
recommendations  or  otherwise  change 
the  scope  or  scale  of  the  projjosed 
inojects;  and  (4)  (inantifv  the 
incremental  administrative  costs  of 
consultation  on  the  identified  projects, 
and  any  incremental  conservation 
efforts.  In  addition,  we  considered 
particular  areas  in  which  no  specific 
jilans  for  projects  exist  but  for  which 
future  development  is  reasonably  likely 
to  occur. 

Two  development  projects  are 
identified  as  occurring  within  Maui  Nui 
proposed  critical  habitat  within  the 
timeframe  of  the  analysis;  The 
Advanced  Technology  Solar  Telescope 
expansion  and  the  Homia’ula  project. 
The  two  entities  undertaking  these 
projects  are  the  University  of  Hawaii’s 
Institute  for  Astronomy  and  Honua’ula 
Fartners,  LLU,  re.s])ectively.  The 
University  of  Hawaii,  with  total 
revenues  of  over  $25.5  million,  is  not 
considered  a  small  entity.  Honua’ula 
Fartners,  LLU,  is  a  division  of  VVailea 
870  Associates.  Inc.  13ecau.se  revenue 
information  was  not  readily  available 
for  VVailea  870  As.sociates,  Inc.,  we  make 
the  conservative  assiimjjtion  that  it  is  a 
small  entity.  This  one  entity  represents 
0.1  percent  of  the  total  small  entities 
engaged  in  residential  and  ccjinmercial 
develo])ment  in  the  ])ropo.sed  critical 


habitat.  The  estimated  third  party  co.st 
to  VVailea  870  Associates,  Inc.  of 
particijiating  in  the  foreca.st 
consultation,  which  is  a  reinitiation  of 
an  informal  consultation,  is 
a]iproximately  $125,000  (reflecting  both 
administrative  effort  and 
implementation  of  con.servation 
recommendations,  as  described  above). 
We  estimate  that  this  cost  represents 
aj)proximately  2  percent  of  the  entity’s 
annual  revenues,  which  we  do  not 
consider  to  be  a  significant  economic 
impact. 

The  Honna’ida  develojnnent  ])roject  is 
a  propo.sed  master-planned  communitv 
in  Kihei,  Maui,  which  includes 
residential,  commercial,  and  retail 
mixed  uses;  on-site  recreational 
amenities;  oj)en  space;  and  an  18-hole 
golf  course  and  related  facilities.  The 
propo.sed  project  site  consists  of  870 
acres  of  land,  170  of  which  overlap  with 
proposed  critical  habitat  Maui — 
Lowland  Dry — Unit  3.  The  Homia’ida 
j)roject  planning  has  heen  underwav  for 
over  10  years  and  has  involved  State 
and  Federal  agencies  and  commnnity 
groujjs.  The  developer,  Honua’nla 
Fartners.  LLU,  has  heen  working  with 
the  Service  to  develo])  an  H(iF  as  })art 
of  its  aj)j)lication  for  an  incidental  take 
])ermit.  The  draft  HCiF  considers 
imjiacts  of  the  ])roject  on  Flackbnrn’s 
sphinx  moth  and  the  none  (Hawaiian 
goos(!,  Brcinta  s(indvi(:t;nsis),  as  well  as 
the  Maui  Nni  .s])ecie.s.  The  draft  HCF 
includes  a  variety  of  con.servation 
measures,  including  a  40-acre,  on-site 
con.servation  easement  (“the  Native 
Flant  Freservation  Area")  and  354  ai:r(!s 
of  offsite  con.servation  easements. 
Following  publication  of  the  proposcul 
critic:al  habitat  rule  for  the  Maui  Nui 
species,  the  .Service  reviewed  the  draft 
HCF  with  re.sj)ect  to  potential  adverse 
effects  on  critical  habitat.  Sjjecifically, 
because  the  project  is  expected  to  result 
in  the  loss  of  119.5  acres  of  lowland  dry 
critical  habitat,  the  Service 
recommended  that  Honna’ida  Fartners; 

(1)  Increase  habitat  offsets  by  35  acres 
within  lowland  dry  projiosed  critical 
habitat.  Frior  to  the  proposed  rule,  the 
Service  had  recommended  offsetting 
habitat  lo.ss  at  a  2;1  ratio.  As  a  result  of 
projiosed  critical  habitat,  the  .Service 
recommended  that  the  offsets  occur 
within  lowland  dry  critical  habitat 
(although  it  did  not  recommend  an 
incnm.se  in  the  2;1  ratio).  Wdiile  tin;  394 
acres  of  con.servation  easements 
exceeded  the  Service’s  suggested  offset 
ratio,  a  portion  of  the  planned  offset 
area  falls  outside  of  lowland  dry  critical 
habitat,  generating  a  recommendation 
from  the  Service  to  increase  the  area 
that  is  being  conserved  in  lowland  dry 
jn'oposed  critical  habitat  by  35  acres. 
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(2)  Increase  oiitjilanting  efforts  for  10 
of  the  species  for  whicli  Maui — Lowland 
Drv — Unit  3  is  proposed  to  conserve, 
in  response  to  these 

recommendations.  Honua'uia  Partners  is 
undertaking  the  following  additional 
measures.  We  consider  the  costs  of  these 
measures  as  incremental  impacts  of  the 
critical  habitat  designation,  as  they  were 
not  planned  jirior  to  tlie  jiropo.sed 
designation:  (1)  Monua'ula  Partners  will 
provide  an  additional  S12.'>,()00  to 
contribute  to  a  fencing  project  on  3.^) 
acres  of  land  within  lowland  drv  critical 
habitat,  and  pcirfonn  hmce  maintenance 
through  the  jHM  init  jieriod;  and  (2) 
Honua'uia  Partners  will  include  in  their 
out])ianting  efforts  nine  jilant  species  for 
which  Maui  Lowland  Dry  03  is 
propo.sed  to  conserve  (in  addition  to  the 
awikiwiki  [CMnavdlia  jyuhdscdns), 
which  was  already  included  in  the 
out  planting  effort  jirior  to  the  projio.sed 
critical  habitat  designation).  According 
to  lionua'ula  Partners,  this  measure  will 
not  result  in  anv  adilitional  cost.  In 
addition,  flonua'nla  Partners  noted  that 
the  Service  made  additional 
recommendations  regarding  fire  break 
measures,  invasive  jilant  species 
removal,  and  the  extent  of  nonnative 
species  cover. 

In  addition  to  the  S12.'i.()00  cost 
associated  with  the  imjilementation  of 
the.se  conservation  measures  for  the 
Honua'uia  project,  we  expect  that  there 
would  he  a  reinitiateil  informal  .section 
7  consultation  in  2013  (following 
critical  habitat  designation)  to  consider 
adver.se  modification  of  critical  habitat. 
The  total  incremental  administrative 
costs  as.sociated  with  this  .section  7 
consultation  are  estimated  to  he  83.000. 

lidimwahld  Energy  Ddvelopnwnt. 
Chajiter  4  of  the  DEA  discusses  the 
potential  for  Maui  Nui  critical  habitat 
designation  to  affect  renewable  energx' 
development  activities.  Our  evaluation 
applied  the  following  method:  (1) 
Identify  currently  planned  energy 
])rojects  across  the  jiroposed  critical 
habitat  area:  (2)  identify  baseline 
regulations  of  energy  developments  that 
provide  conservation  jirotection  to  the 
Maui  Nui  species  within  the  propo.sed 
critical  habitat  area:  (3)  determine 
whether  i:ritical  habitat  would  he  likely 
to  generate  additional  con.servation 
recommendations  or  otherwise  change 
the  scope  or  scale  of  the  projiosed 
jirojects;  and  (4)  (juantify  the 
incremental  administrative  co.sts  of 
consultation  on  the  identified  projects, 
and  any  incremental  conservation 
efforts. 

Overall,  three  jirojects  are  foreca.st  to 
occur  within  Maui  Nui  projiosed  critica 
habitat  during  the  timeframe  of  the 
analysis.  The  Service  anticipates 


consultation  on  all  of  these  projects,  hut, 
as  detailed  Ixdow,  we  do  not  ex])ect 
critical  habitat  designation  would 
generate  recommendations  for 
additional  con.servation  measures 
associatiid  with  these  jirojects.  The 
entities  undertaking  these  |)rojects  are: 

(1)  Molokai  Renewables,  LLO,  a  joint 
venture  between  Pattern  Energy  (iroup 
LP  and  Hio-Logical  (Capital,  EEC;  (2) 
Ca.stle  &  Cooke  Resorts,  LL(';  and  (3) 
ORMAT  Technologies,  Inc.  With 
revenues  in  the  hundreds  of  millions  of 
dollars  annually,  ORMAT  Technologies, 
Inc.,  is  not  considered  to  he  a  small 
entity.  Revenue  information  was  not 
available  for  the  other  two  entities 
undertaking  energy  projects.  We 
therefore  make  the  conservative 
assum])tion  that  these  two  entities  are 
small.  The  j)(!r-entity  cost  to  ])articipate 
in  the  con.sidtation  is  apjiroximatelv 
Sl.OOO  on  an  annualized  basis,  as 
de.scrihed  below.  We  estimate  that  this 
co.st  re])resents  liiss  than  0.1  ])ercent  of 
annual  revenues,  which  we  do  not 
consider  to  he;  a  significant  (!conomic 
iinjiact.  Ihai!  we  detail  our  analysis  of 
these  three  anticijiated  energy  projects. 

Th(!  Molokai  Renewables  Wind 
Project  (MRWP)  is  a  wind  energy  project 
in  the  early  ])lanning  stages,  located  on 
the  island  of  Molokai.  Con.struction  for 
the  ])roject  is  not  (!Xj)ected  to  begin  until 
2018.  The  developer.  Pattern  I'inergy. 
LL(L  is  proposing  to  construct  wind 
turbines,  access  roads,  a  high  voltage  DC 
converter  station,  and  transmission 
cables  on  lands  owned  by  Molokai 
Ranch.  While  the  exact  location  and 
extent  of  ground  disturbance  related  to 
the  jiroject  is  uncertain  at  this  time,  it 
is  ex])ected  that  turbines,  acc:ess  roads, 
and  the  converter  station  will  be  located 
north  of  |)ropo.sed  Molokai — Lowland 
Dry — Unit  1  and  inland  from  projiosed 
Molokai — Coa.stal — Unit  1,but  will  not 
occur  within  the  projjosed  units 
themselves.  Several  potential  alternative 
locations  are  being  considered  for  the 
transmission  cable,  which  will  transmit 
electricity  produced  on  Molokai  to 
Oahu,  including  one  route  near,  but  not 
overlajiping,  propos(;d  Molokai — 
Coa.stal — Unit  2.  Although  current  jilans 
for  the  MRWP  do  not  overlaj)  Maui  Nui 
jiroposed  critical  habitat,  siting  of  the 
MRWP  is  in  the  early  planning  .stages 
and  is  highly  imcin  tain,  and  the 
])otential  for  overlaj)  exists.  Howeviir,  in 
conversations  with  Pattern  Energy 
regarding  ])otential  economic  imjiacts  to 
the  MR\VP,  rejiresentatives  from  the 
company  indicated  that  they  ex])ect 
minimal  effects  of  the  pro])o.sed  critical 
habitat  on  the  siting  of  their  project, 
including  cabling  operations.  According 
to  the  firm,  any  potential  MRWP 


facilities  located  in  jiropo.sed  critical 
habitat  would  be  relocated  to  avoid 
impacts  to  critical  habitat  with  no 
increa.se  in  the  price  or  production  cost 
of  energy  (i.e.,  no  (luantifiable  economic 
impacts).  In  addition,  as  described 
above,  even  absent  critical  habitat 
designation,  the  Hawaii  Ulean  Energy 
Programmatic  Environmental  Imjiact 
Stat(!ment  provides  strong  baseline 
regulatory  protections,  reipiiring  that 
energy  projects  avoid  effects  on  li.sted 
sjiecies  and  their  habitats.  Accordingly, 
we  do  not  antii:ipate  incremental  project 
modifications  related  to  the  MRWP.  and 
the  effects  of  c.ritical  habitat  would  be 
limited  to  incremental  administrative 
effort  as  jiart  of  a  future  formal  .section 
7  consultation  on  this  project. 

Castle  8;  Cooke  is  jiroposing  to  in.stall 
a])])roximately  87  wind  turbines  on 
lands  owned  by  Lanai  Resorts.  LLC,  on 
the  northwest  jiortion  of  Lanai.  The 
Lanai  Wind  Project  (LWP)  would 
generate  wind  energy  to  be  transmitted 
to  Oahu  by  undersea  cable.  The  wind 
turbines  would  span  a  total  area  of 
approximately  7,()()()  acres,  including 
five  turbines  and  access  roads  on  a 
small  ])ortion  of  propo.sed  Lanai — 
Lowland  Mesic — Unit  1.  As  the  LWP  is 
currently  in  early  planning  stages,  the 
exact  locations  of  structures  and  access 
roads  generating  ground  disturbance 
remain  uncertain.  It  is  unlikely, 
however,  that  the  project  would  be 
subject  to  additional  con.servation  due 
to  the  critical  habitat  designation 
because  C.astle  ^1;  Cooke  have  indicatetl 
that  the  project  will  have  a  very  limited 
physical  footprint  and  only  affect  poor 
(]uality  habitat.  Castle  &  Cooke  suggest 
the  area  that  they  are  planning  for 
construction  of  this  projet:t  is  unlikely 
to  contain  the  jihysical  and  biological 
features  of  critical  habitat  for  the  Maui 
Nui  sjiecies  due  to  the  existing  level  of 
degradation.  In  addition,  they  suggest 
the  level  of  ground  disturbance 
as.sociated  with  the  project  will  be 
limited  as  all  access  roads  associated 
with  the  LWP  will  be  lot:ated  on 
exi.sting  roadways.  In  the  Service’s 
experience,  habitat  impacts  from  the 
installation  of  wind  turbines  are.  in 
general,  minor,  due  to  the  limited 
project  footprint  of  a  wind  turbine 
tower.  However,  even  in  the  case  that 
the  level  of  ground  disturbance 
constitutes  adverse  modification,  the 
project  would  already  be  subject  to 
considerable  conservation  measures  as 
identified  by  the  Hawaii  Clean  Energy 
Programmatic  Environmental  Imjiact 
Statement  (PEIS).  It  is  therefore  likely 
the  project  would  avoid  adverse 
modification  of  Maui  Nui  critical  habitat 
even  ab.sent  a  designation.  The  DEA 


6794 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2013 / Proposed  Rules 


therefore  expects  that  th(!  effects  of 
critical  liahitat  would  he  limited  to 
incremental  administrative  effort  as  part 
of  a  future  formal  section  7  consultation 
on  this  project. 

ORMAT  T(!chnoiogies,  Inc.,  ha.sed  in 
Nevada,  is  a  geothermal  ])ower  jilant 
developer.  ORMAT  has  filed  an  EIS 
Pr(!paration  Notice  (FISPN)  related  to 
the  Dlupalakua  Geothermal  Project 
(UGP)  located  on  IJlupalakua  Ranch  and 
State-owned  lands  adjacent  to 
IJlupalakua  Ranch  on  the  .southern  tip 
of  Maui.  The  UGP  rec(;ived  Dcijiartment 
of  Energy  (DOE)  funding  for  this  project. 
According  to  the  action  area  described 
in  the  EISPN  for  l  Jlu])alakua  Cieothermal 
Mining  Lease,  it  is  likelv  that  onlv 
portions  of  the  currently  t)perational 
“Geothermal  Resource  .Suhzone”  (GRS) 
overlap  proposed  critical  habitat.  The 
extent  to  which  the  ])roject  may  affect 
critical  habitat  is  therefore  uncertain. 
Furthermore,  as  described  in  the  June 
11,  2012,  proposed  ride  (77  ER  34484), 
IJlupalakua  Ranch  lands  are  identified 
for  |)otential  exclusion  from  critical 
habitat  due  to  the  existing  management 
of  the  land.  P’or  the  reasons  discussed 
above  for  the  LVVP,  it  is  most  likely  that 
the  UGP  will  avoid  impacts  that  would 
amount  to  adverse  modification  of 
critical  habitat  for  the  Maui  Nui  species, 
even  ah.sent  a  designation.  This  is  due 
to  the  limited  overlap  of  the  jiroject  with 
the  jiroposed  critical  habitat  area,  and 
the  ex))ected  management  of  these 
projei:ts  as  described  hv  the  PELS. 
According  to  the  PELS,  the  DOE  intends 
to  avoid  impacts  of  renewable  energv 
projects  on  listed  species  and  habitats 
even  absent  critical  habitat  designation. 
The  DEA  therefore  exjiects  that  the 
effects  of  critic:al  habitat  will  he  limited 
to  incremental  administrative  effort  as 
jiart  of  a  future  formal  section  7 
consultation  on  this  jjroject. 

To  calculate  administrative  costs,  we 
multiplied  the  expected  number  of 
consultations  in  each  unit  by  e.stimated 
per-consultation  administrative  costs. 

As  all  three  energy  jjrojects  have  entered 
the  permitting  process,  the  analysis 
assumes  that  each  jnoject  would  he 
nujuired  to  consult  the  Service  if  and 
when  critical  habitat  is  finalized  (in 
2013).  Overall,  the  DEA  finds  that  total 
jiresent  value  imjiacts  to  energy  jnojects 
in  areas  proposed  for  critical  habitat 
designation  amount  to  Si 0, 000  over  the 
next  10  years  (or  SI  .000  on  an 
annualized  basis).  Imjiacts  on  energy 
projects  in  areas  identified  for  potential 
exclusion  are  ex])ectefl  to  he  SS.OOO 
(present  value).  The  relatively  low  level 
of  impact  on  energy  jirojects  reflects  two 
factors:  (1)  'Hie  limited  number  of  future 
projects  identified  within  or  affecting 
the  proposed  critical  habitat  area;  and 


(2)  the  likely  substantial  level  of 
con.serv'ation  incor])orated  into  future 
energy  jirojects  even  ah.sent  a  Maui  Nui 
critical  habitat  designation. 

As  the  number  of  renewable  energy 
develoinnent  ])rojects  is  growing  in 
Hawaii,  additional  businesses  mav  he 
subject  to  consultation  if  and  when  we 
finalize  Maui  Nui  critical  habitat.  As 
de.scrihed  above,  however,  we  expect 
the  estimated  Si  ,000  incremental  cost  to 
he  a  small  fraction  of  annual  revenues 
for  these  businesses.  'I’he  field  of 
renewable  energy  develojjment  within 
the  areas  proposed  as  critical  habitat  for 
the  13.5  Maui  Nui  species  is  evolving, 
and  uncertainty  exists  concerning  the 
scoj)e  of  companies  that  may  engage  in 
these  activities.  3’herefore.  the  relative 
percentage  of  the  small  business  entities 
engaged  in  the.se  activities  is  uncertain 
and  speculative.  However,  the  costs  that 
these  two  identified  com])anies  would 
incur  represent  le.ss  than  0.1  percent  of 
annual  revenues,  which  we  do  not 
consider  to  he  a  significant  economic 
impact. 

In  summary,  we  have  considered 
whether  this  propo.sed  designation,  if 
finalized  as  jnoposed,  will  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
the  energy  industry.  Information  for  this 
analysis  was  gathered  from  the  SBA, 
stakeholders,  and  .Service  files.  VVe 
determined  that  0.1  percent  of  the  small 
entities  may  he  affected  if  and  when  this 
final  rule  becomes  effective  (lEc  2012,  p. 
A-5),  and  we  do  not  consider  this  to  he 
a  substantial  number  of  small  entities. 
Furthermore,  we  determined  that  the 
economic  imjiacts  to  small  businesses 
are  e.stimated  at  le.ss  than  2  jiercent  of 
annual  revenues  for  develojnnent 
husine.sses  and  le.ss  than  0.1  jiercent  of 
annual  revenues  for  energv  businesses 
(lEc  2012,  ji.  A-8),  which  we  do  not 
consider  to  he  significant  ei:onomic 
im])ac:t.s.  Therefore,  we  are  certifying 
that  the  designation  of  critical  habitat 
for  the  135  Maui  Nui  sjiecies  will  not 
have  a  significant  economic  imjiact  on 
a  substantial  number  of  small  entities, 
and  an  initial  regulatory  flexibility 
analysis  is  not  reijuired. 

Energy  Siii)i)Iv.  Distribution,  or  Use — 
Executive  Order 

Executive  Order  13211  (Actions 
(Concerning  Regulations  That 
.Significantly  Affect  Energy  .Sujijily, 
Distribution,  or  U.se)  retjuires  agencies 
to  jirejiare  .Statements  of  Energy  Effects 
when  undertaking  certain  actions.  OMI3 
has  jirovided  guidance  for 
iinjiiementing  this  Executive  Order  that 
outlines  nine  outcomes  that  may 
constitute  “a  significant  adverse  effect” 
when  comjiared  to  not  taking  the 
regulatory  action  under  consideration. 


In  Ghapter  4  of  the  DEA,  renewable 
energy  jirojects.  including  wind  and 
geothermal  develojiments,  that  are 
jilanned  within  the  timeframe  of  the 
analysis  are  exjiected  to  he  subject  to 
.section  7  consultation  considering 
jiotential  effects  on  jirojio.sed  critical 
liahitat  for  the  Maui  Nui  sjiecies.  This 
analysis  concludes  that  imjiacts  of  a 
critical  habitat  designation  on  these 
activities  would  he  most  likely  limited 
to  additional  administrative  costs  of 
.section  7  consultation.  Gon.sequently, 
reductions  in  oil  and  natural  gas 
jiroduction  are  not  anticijiated  and 
administrative  consultation  costs  (.$900 
jier  c:on.sultation)  are  not  anticijiated  to 
reduce  energy  jiroduction  or  increase 
the  cost  of  energy  jirodut;tion  or 
distribution  in  the  United  States  in 
exce.ss  of  1  jiercent.  As  such,  the 
designation  of  critical  habitat  is  not 
exjiei:ted  to  significantly  affect  energy 
sujijilies.  distribution,  or  u.se.  Therefore, 
this  action  is  not  a  significant  energy 
action,  and  no  .Statement  of  Energy 
Effects  is  required. 
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guideline  (HG).  and  associated  annual 
refenaice  jjoints  for  Pacific  sardine  in 
the  IJ.S.  exclusive  economic  zone  (EEZ) 
off  the  Pacific  coast  for  the  fishing 
season  of  January  1. 2013.  through 
IDecember  31. 2013.  'Phis  rule  is 
propo.sed  according  to  the  (Coastal 
Pelagic  S])ecies  ((’.PS)  Fishery 
Management  l^lan  (FMP).  Tlie  propo.sed 
2013  maximum  IKi  for  I’acific  .sardine  is 
00.40.'i  metric  tons  (mt).  The  ])roposed 
initial  overall  commercial  fishing  H(i. 
that  is  to  he  allocated  across  the  three 
allocation  ])eriods  for  sardine 
management,  is  .')7.495  mt.  This  amount 
would  he  divided  across  the  three 
seasonal  allocation  periods  for  the 
directcul  fishery  the  following  way: 
January  1-June  30 — 19.123  mt;  July  1- 
Septemher  14 — 22.998  mt;  and 
Sejitemher  13-Decemher  31 — 13.374  mt 
with  an  incidental  set-aside  of  1.000  mt 
for  each  of  the  thnu;  periods.  This  rule 
is  intended  to  conserve  and  manage  the 
Pacific  sardine  .stock  off  the  ll.S.  West 
(^oast. 

DATES:  (Comments  must  h(!  received  hv 
March  4.  2013. 

ADDRESSES:  You  may  suhmit  comments 
on  this  document  identified  hv  NOAA- 
NMES-201.3-0t)0.'5  hy  any  of  the 
following  methods; 

•  EUictronic  Suhniissions:  Suhmit  all 
electronic  j)uhlic  comments  via  the 
E(;deral  e-Rulemaking  Portal,  (io  to 
\v\v\v.r(;<’iiJiitioiis.}’()v/ 
n!dock()tD(;Uul:D=N()AA  -NMFS-2()  1 3- 
()()()5.  click  the  “(Comment  Now!”  icon, 
complete  the  retjuired  fields,  and  enter 
or  attach  your  comments. 

•  \ktH:  Suhmit  written  comments  to 
Rodney  R.  Mclnnis.  Regional 
Administrator.  Southwest  Region. 

NMFS.  .'iOl  West  Ocean  Blvd..  Suite 
4200.  Long  Beach.  GA  90802. 

•  Fax:  (.'502)  980-4047 

Instructions:  Gomments  sent  hy  any 

other  method,  to  any  other  addre.ss  or 
individual,  or  received  after  the  end  of 
the  comment  p(;riod,  may  not  he 
considenul  hv  NMES.  All  comments 
received  are  a  part  of  the  jmhlic  record 
and  will  generally  he  j)osted  for  j)uhlic 
viewing  on  \\’m\'.re>>nlations.<’ov 
without  change.  All  pcjrsonal  identifying 
information  (e.g..  name,  address,  etc.), 
confidential  husiness  information,  or 
otherwi.se  sensitive  information 
snhmitted  voluntarily  hy  the  sender  will 
h(!  publicly  accessible.  NMF.S  will 
acf;ept  anonymous  comments  (enter 
“N/A”  in  the  recpiired  fields  if  yon  wish 
to  remain  anonymous).  Attachments  to 
electronit;  comments  will  he  accepted  in 
Microsoft  Word.  Excel,  or  AdohtJ  PDF 
file  formats  only. 

(k)pies  of  the  rej)ort  ‘‘As.sessment  of 
Pacific  .Sardine  .Stock  for  U..S. 


Management  in  2013”  and  the 
Environmental  Asse.ssment /Regulatory 
Imj)act  Review  for  this  action  may  he 
obtained  from  the  .Southwest  Regional 
Office  (set;  ADDRESSES). 

FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  Lindsay,  .Southwest  Region. 
NMF.S,  (.'502  )  980-4034. 

SUPPLEMENTARY  INFORMATION:  During 
|)uhlic  meetings  each  year,  the  estimated 
l)iomass  for  Pacific  sardine  is  presented 
to  the  Pacific  Fishery  Management 
(^onncil's  ((Council)  C.oastal  Pelagic 
.Species  ((3\S)  Management  Team 
(Team),  the  (Council’s  (d’.S  Advisory 
.Suhpanel  (.Suhpanel)  and  the  (’oimcil’s 
.Scientific  and  .Statistical  Gommittee 
(.S.SC;),  and  the  biomass  and  the  .status  of 
the  fisheries  are  reviewed  and 
di.scu.s.sed.  'Fhe  hioma.ss  estimate  is  then 
pre.sented  to  the  (Council  along  with  the 
calculated  overfishing  limit  (OFL), 
available  biological  catch  (ABG),  annual 
catch  limit  (A("L)  and  harvest  guideline 
(HG).  along  with  recommendations  and 
comments  from  the  Team,  .Suhpanel  and 
.S.SCL  Following  review  hy  the  ("ouncil 
and  after  hearing  public  comment,  the 
(Council  adopts  a  hioma.ss  estimate  and 
makes  its  catch  level  n;commendations 
to  the  National  Marine!  l'’isheries  .Ser  vice 
(NMF.S). 

The  ])urpose  of  this  pro|)o.sed  rule  is 
to  implement  the  A(3j.  HG  and  other 
annual  catch  relerence  points  for  2013. 
including  the  OFL  and  an  AB('  that 
takes  into  consideration  uncertaintv 
surrounding  the  current  estimate  of 
biomass  for  Pacific  sardine  in  the  II..S. 
EEZ  e)ff  the  I’acific  coa.st.  The  GPS  FMP 
and  its  implementing  regulations 
reejuire  NMF.S  to  set  the.se  annual  catch 
levels  for  the  Pacific  sardine  fishery 
ha.sed  on  the  annual  specification 
framework  in  the  FMP.  This  framework 
includes  a  harvest  control  rule  that 
determines  the  maximum  H(',,  the 
jjrimary  management  target  for  the 
fishery,  for  the  current  fishing  season. 
The  HG  is  ha.sed.  in  large  part,  on  the 
current  estimate  of  .stock  biomass.  The 
harvest  control  rule  in  the  (3’.S  FMP  is 
H(j  =  KBioma.ss  -  Gutofl)  *  Fraction  * 
Distribution)  with  the  parameters 
descrih(!d  as  follows: 

1.  Biomass.  The  estimated  stock 
hioma.ss  of  Pacific  sardine  age  one  and 
above  for  the  2012  management  season 
is  (i.'59,.'539  mt. 

2.  (hitoff.  This  is  the  biomass  level 
below  which  no  commercial  fislnny  is 
allowed.  The  FMP  established  this  level 
at  l.'5().()()()  mt. 

3.  Distribution.  'Fhe  portion  of  the 
Pacific  sardine  hioma.ss  estimated  in  the 
EEZ  off  the  Pacific  coast  is  87  percent 
and  is  ha.sed  on  the  average  historical 
larval  di.strihntion  obtained  from 


.scientific  c;ruise.s  and  the  distribution  of 
the  resource  according  to  the  logbooks 
of  aerial  fish-spotters. 

4.  Fraction.  'Fhe  harve.st  fraction  is  the 
percentage  of  the  hioma.ss  above  ISO.OOO 
mt  that  may  he  harvested. 

At  the  November  2012  Gouncil 
meeting,  the  Gouncil  adopted  tlu!  2013 
.Stock  Ass(!.ssment  of  the  Pacific  sardine 
resource  com])leted  hy  NMF.S 
.Southwest  Fisheries  Science  (Center  and 
the  resulting  Pacific  sardim!  hioma.ss 
estimate  of  0.'59..'539  mt.  Based  on 
recommendations  from  its  .S.SCi  and 
other  advi.sory  bodies,  the  Clouncil 
recommended  and  NMF.S  is  projjosing, 
an  (1FL  of  103.284  mt.  ABG  of  94,281 
mt.  an  A(’.L  of  94.281  mt  (etjual  to  the 
AB(’)  and  a  maximum  HG  (IKLs  under 
the  GP.S  FMP  are  operationally  similar 
to  annual  catch  targets  (AC^T))  of  (50,49.'5 
metric  tons  (mt)  for  the  2013  Pacific 
sardine  fishing  year.  Due  to  an 
ajjproximately  33  percent  decrea.se  in 
the  biomass  e.stimate  from  2012,  the 
residt  of  the  H(j  formula  is 
apj)roximately  40,000  mt  less  than  the 
2012  HG.  As  descrihed  above,  annual 
biomass  estimates  are  a  ])arameter  of  the 
various  harvest  control  rules,  therefore 
as  estimated  hioma.ss  decnxeses  or 
incnxtses  from  one  year  to  the  next,  the 
resnlting  allowable  c:atch  levels,  such  as 
the  HG.  will  necessarily  decrease  or 
increase  too.  'Fhese  catch  sjKicifications 
are  based  on  the  mo.st  recent  .stock 
assessment  and  the  control  rules 
established  in  the  GP.S  FMP. 

'Fhe  ("ouncil  also  recommended,  and 
NMF.S  is  proposing,  that  .'57.49.'5  mt  he 
u.sed  as  the  initial  overall  commercial 
fishing  fiCj  to  he  allocated  across  the 
three  allocation  j)eriods  for  sardine 
management.  This  number  has  been 
reduc:(!d  from  the  maximum  HG  of 
()(i,49.'5  mt  hy  9,()()t)  mt:  (i)  For  potential 
harvest  hy  the  Quinault  Indian  Nation  of 
up  to  (),()()()  mt;  and  (ii)  3,()()()  mt,  which 
is  initially  reserveil  for  ijotential  use 
under  an  exemj)ted  fishing  permit(s) 
(EFPs).  'Fhe  Gouncil  akso  recommended 
and  NMFS  is  proposing  that  incidental 
catch  set  asides  he  put  in  ])lace  for  each 
alloc:ation  period.  3’he  purpo.se  of  the 
incidental  set-aside  allotments  and 
allowance  of  an  incidental  catch-only 
fishery  is  to  allow  for  the  re.stricted 
incidental  landings  of  Pacific  sardine  in 
other  fisheries.  ])articularly  other  GP.S 
fi.sheries,  when  a  .seasonal  directed 
fishery  is  clo.sed  to  reduce  hycatch  and 
allow  for  continued  ])rosecution  of  other 
important  (-P.S  fisheries.  'Fhe.se 
incidental  set  asides  are  allocated  as 
shown  in  the  following  table,  which 
also  .shows  the  adjusted  directed  harve.st 
levels  for  each  ])eriod  in  metric  tons: 
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January  1-June 

30 

July  1 -September 
14 

September  15- 
December  31 

Total 

Total  Seasonal  Allocation  . 

20,123 

22,998 

14,374 

57,495 

(35%) 

(40%) 

(25%) 

Incidental  Set  Aside  . 

1,000 

1,000 

1,000 

3,000 

Adjusted  Directed  Harvest  Allocation  . 

19,123 

22,998 

13,374 

54,495 

Although  the  2013  11(1  is  well  below 
that  of  the  A('.L,  a(t(litic)iial  inseason 
accountahility  measures  are  in  ])lac:(;  to 
ensure  the  fishery  stays  within  the  11(1. 

If  (hiring  any  of  the  seasonal  allocation 
])eriods  the  applicable  adjn.sted  directed 
harvest  allocation  is  projected  to  be 
taken,  fishing  would  be  closed  to 
directed  harvest  and  only  incidental 
harvest  would  be  allowed.  For  the 
remainder  of  the  jieriod,  any  incidental 
Pacific  sardine  landings  would  be 
counted  against  that  period’s  incidental 
.set-a.side.  As  an  additional 
accountability  measure,  the  ])ro])osed 
incidental  fi.shery  would  al.so  be 
constrained  to  a  40  jiercent  bv  weight 
incidental  catch  rate  when  Pacific 
.sardine  are  landed  with  other  (IPS  so  as 
to  minimize  the  targeting  of  Pacific 
.sardine  and  reduce  potential  discard  of 
.sardine.  In  the  event  that  an  incidental 
.set-aside  is  j)rojected  to  be  attained,  the 
incidental  fishery  will  he  closed  for  the 
remainder  of  the  ])(!riod.  If  tin;  .set-aside 
is  not  fully  attaiiuHl  or  is  exceeded  in  a 
giv(!n  .seasomd  jieriod,  the  directed 
harv(;st  allocation  in  the  following 
.sea.sonal  jMjriod  would  automatically  he 
adjusted  upward  or  downward 
accordingly  to  account  for  the 
discrepancy.  Additionally,  if  during  any 
.seasonal  period  the  directed  har\'est 
allocation  is  not  fully  attained  or  is 
(exceeded,  then  the  following  ])eriod’.s 
directed  harvest  total  would  he  adjusted 
to  account  for  the  discrejiancy. 

If  the  total  HG  or  these  apportionment 
levels  for  Pacific  sardine  are  reached  or 
are  expected  to  he  reached,  the  Pacific 
sardine  fishery  would  he  closed  until  it 
re-opens  either  per  the  allocation 
scheme  or  at  the  beginning  of  the  next 
fishing  sea.son.  The  NMFS  Southw(!st 
Regional  Administrator  would  publish  a 
notice  in  the  Federal  Register 
announcing  the  date  of  any  such 
closure. 

'Fhe  Council  will  h(;ar  proposals  and 
comments  on  any  ])otential  FFd’s  at  the 
March  2013  Council  imuitingand  will 
make  a  final  n;commendation  to  NMFS 
on  wlKitluir  or  not  all  or  a  portion  of  the 
3, ()()()  mt  EFP  .set-aside  should  he 
allocated  for  use  under  any  EFP(s). 
NMFS  will  likely  make  a  decision  on 
whether  to  issue  an  EFP  for  Pacific 
.sardine  sometime  prior  to  the  start  of 
the  second  seasonal  jjeriod  (julv  1, 
2013).  Any  of  the  3.000  mt  that  is  not 


issinxl  to  an  PiFP  will  he  rolled  into  the 
third  allocation  period’s  directed 
fisluiry.  Any  set-a.side  attributed  to  an 
EFP  designed  to  he  conducted  during 
the  closed  fishing  time  in  the  second 
allocation  jjeriod  (])rior  to  S(!j)temher 
l.'i),  hut  not  utilized,  will  roll  into  the 
third  allocation  period’s  directed 
fi.shery.  Any  .s(;t-a.side  attributed  to  an 
EP’P  designed  to  he  conducted  during 
closed  fi.shing  times  in  the  third 
allocation,  but  not  utilized,  will  not  he 
re-allocated. 

In  2012  the  Qninault  Indian  Nation 
r(i(]nested,  and  NMFS  approved,  a  9,0()() 
mt  tribal  scit-aside  for  the  exclusive  right 
to  harvest  Pacitic  sardine  in  the 
Qninault  Usual  and  Accustomed 
Fi.shing  Area  off  the  coast  of  Washington 
.State,  pursuant  to  the  lO.'iO  Trciaty  of 
Clym])ia  ('Freaty  with  the  Qiunanlt).  For 
the  2013  fi.shing  season  the  Qninaidt 
Indian  Nation  has  again  recpHisted  that 
NMF.S  provide  the  Qninault  with  a 
tribal  set-aside.  The  Quinault  Indian 
Nation  as  nKpiestiul  a  0,000  mt  .set-aside 
(3,000  mt  Uiss  than  was  nupiestcul  and 
ap])roved  in  2012)  and  NMFS  is 
consicUii’ing  the  recjuest.  If  a  .set-aside  is 
aj)j)roved  NMFS  will  likely  consnlt  with 
Qninaidt  Dejiartment  of  lusheries  .staff 
and  Quinault  Fisheries  Policy 
rejire.sentatives  on  or  about  September 
1, 2013  to  review  Quinault  catch  to  date, 
landings  that  have  occurred  in  Oregon 
and  Washington  and  any  other  relevant 
information  in  an  attempt  to  project 
tribal  catch  for  the  remainder  of  the 
sea.son.  The  purjKise  of  this  consultation 
will  he  to  determine  whether  any  part 
of  the  2013  Quinault  Indian  Nation 
Pacific  sardine  set-aside  of  (i.OOO  mt  can 
he  moved  into  the  non-trihal  third 
period  allocation  that  begins  September 
1.5,  as  occurred  in  2012.  In  2012,  in  |)art 
because  only  one  Quinault  vessel 
fished,  out  of  the  ex])ected  three,  the 
Quinualt  harvested  only  1,204.23  mt. 
For  2013,  the  Qninanlt  expect  that  two 
tribal  vessels  will  fish  actively  for 
sardine. 

'Fhe  NMF.S  .Southwest  Regional 
Administrator  will  jmhlish  a  notice  in 
the  Federal  Register  announcing  the 
date  of  any  closure  to  either  directed  or 
incidental  fishing.  Additionally,  to 
en.snre  the  regulated  community  is 
informed  of  any  closure  NMFS  will  al.so 
make  announcements  through  other 
means  available,  including  fax.  email. 


and  mail  to  fishermen,  proce.ssors,  and 
state  fishery  management  agencies. 

Detailed  information  on  the  fi.sherv 
and  the  stock  assiissment  are  found  in 
the  rejiort  “Assessment  of  the  Pacific 
Sardine  Resource  in  2012  for  U..S. 
Management  in  2013”  (see  ADDRESSES). 

Classification 

Pursuant  to  section  304(h)(1)(A)  of  the 
Magnuson-.Stevens  Fishery 
Conservation  and  Management  Act.  the 
A.ssistant  Administrator,  NMP’.S,  has 
determined  that  this  proposed  rule  is 
consi.stent  with  the  C.PS  P’MP,  other 
provisions  of  the  Magnu.son-.Stevens 
Fishery  Ckm.servation  and  Managianenl 
Act,  and  other  ajiplicahle  law.  .subject  to 
further  consideration  after  jnihlic 
comment. 

3’hese  projiosed  specifications  are 
exempt  from  review  under  Executive 
Order  128()(). 

An  Initial  Regulatory  P^lexihilitv 
Analysis  (IRP’A)  was  prepared,  as 
reipured  by  .section  3  of  the  Regulatory 
Flexibility  Act,  5  l)..S.C.  45  003.  'Fhe  IRl-’A 
describes  the  economic  impact  this 
projiosed  rule,  if  adojited.  would  have 
on  small  entities.  A  de.scription  of  the 
action,  why  it  is  being  considered,  and 
the  legal  basis  for  this  action  are 
contained  at  the  beginning  of  this 
section  in  the  preamble  and  in  the 
SUMMARY  .section  of  the  preamble.  Fhe 
results  of  the  analysis  are  stated  below. 
For  copies  of  the  IRFA.  and  instructions 
on  how  to  send  comments  on  the  IRP’A. 
please  see  the  ADDRESSES  .section  above. 

'Fhe  purpose  of  this  proposed  rule  is 
to  imjilement  the  2013  annual 
specifications  for  Pacific  sardine  in  the 
II..S.  EEZ  off  the  Pacific  coast.  The  CP.S 
P'MP  and  its  implementing  regulations 
require  NMP\S  to  set  an  OFL.  ABC,.  ACL 
and  HG  or  AfiT  for  the  Pacific  sardine 
fi.shery  based  on  the  specified  harvest 
control  rules  in  the  P^MP.  A  specific 
harvest  control  ride  is  ajiplied  to  the 
current  .stock  biomass  estimate  to  derive 
the  annual  HC  which  is  u.sed  to  manage 
the  directed  commercial  take  of  Pacific 
sardine. 

Fhe  lie  is  apportioned  ha.sed  on  the 
following  allocation  scheme;  35  jiercent 
of  the  HC  is  allocated  coastwide  on 
January  1;  40  jiercent  of  the  HC,  plus 
any  j)ortion  not  harvested  from  the 
initial  allocation  is  then  reallocated 
coastwide  on  July  1;  and  on  September 
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15  thi!  roniaining  25  porcunt.  phis  any  and 
portion  not  harvostod  from  oarhor  rovo 

allocations  will  ho  roloasod.  If  tho  total  appi 
1  \C.  or  thoso  aiiiiortionmont  lovols  lor  tlu. 

Pacific,  sardino  aro  roac.hod  at  any  tiino.  ottoj 
tho  Pacihc  sardino  fishory  will  closo  prol 

until  oithor  it  ro-opons  por  tho  allo(:ation  duo 
sc.homo  or  tho  hoginnmg  ol  tho  noxt  to\ 

fishing  soason.  'I'horo  is  no  limit  on  tho  a  c fi 
amount  of  catch  that  any  smglo  vossol  liai 
can  tako  during  an  allocation  period  or  coii 
tho  voar;  tho  HCl  and  soasonal  >  i*' 

allocations  aro  availahlo  until  hilly  an 

utilizod  hv  tho  ontiro  CPS  fioot. 

Tho  D.S.  Small  Businoss  P>  > 

Administration  dofinos  small  husinossos  pn 
ongagod  in  fishing  as  thoso  vossols  with  pn 
annmd  rovonuos  of  or  holow  S4  million.  oc. 
Tho  small  ontitios  that  would  ho  tin 

affoctod  hv  tho  proposod  action  aro  tho  ini 
vossols  that  comiKiso  tho  Wost  Coast  loi 

CPS  small  piirso  soino  Boot.  In  2012  us 

thoro  woro  ajiproximatoly  90  vossols  av 

permittod  to  ojiorato  in  tho  ’’J 

sardino  fishorv  comiionont  of  tho  (.1  S  1 . 

fishorv  off  tho  I  I.S.  Wost  Coast;  55  si 

vossols  in  tho  Fodoral  CPS  linntod  ontry  to 
fishory  off  California  (south  ol  39  N. 
lat  ).  and  a  comhinod  23  vossols  in  h 

Orogon  and  Washinglon-s  state  Pacitic  o 
sardino  fishorios.  Tho  annual  yys  vossod  n 
rovonuo  in  2012  for  tho  Wost  Coast  Cl  S 
finfish  Hoot  was  well  holow  S4  million:  o 

thoroforo,  all  of  thoso  vossols  ihoroloro  l- 
aro  considered  small  husinossos  iindor  i 
tho  RPA.  Because  each  affoi.tod  vessel  is  i 
a  small  hiisinoss.  this  iiroiiosod  rulo  has  t 
an  oiiiial  effect  on  all  of  those  small  f 

ontitios,  and  thoroforo  will  impact  thoso  ( 
small  ontitios  in  tho  same  manner. 

Tho  profitahility  ol  tho.so  vessels  as  a 
result  of  this  proposod  rulo  is  hasod  on 
tho  average  Pacific,  sardino  ox-vossol 
price  per  mt.  NMPS  u.sod  average  Pacific 
sardino  ox-vossol  jirico  por  mt  to 
conduct  a  profitahility  analysis  hocauso 
cost  data  for  tho  harvesting  operations  ot 
(d’S  finfish  vossols  was  unavailahlo. 

For  tho  2012  fishing  year 
aiiproximatolv  1 05.000  mt  woro 
availahlo  for  harvest  hy  tho  directed 
fishorv.  Approximately  95.000  mt 
(21  000  in  C'.alifornia  and  74.000  mt  in 
Onigon  and  Washington)  of  this  HC 
woro  harvested  during  tho  2012  fishing 
.season,  for  an  ostimatod  ex-vossol  value 
of  S20  million.  Using  thoso  figures,  the 
average  2012  ox-vossol  price  iior  mt  ol 
Pacific  sardines  was  ajiiiroximatoly 

.S208.  ,  .  , 

Tho  proposod  directed  common. lal 
fishing  HC  for  tho  2013  Pacific  sardino 
fishing  soason  ()anuary  1, 2013  through 
Docomhor  31. 2013)  is  57.495  (nfi).  This 
HC  is  aiijiroximatolv  47.000  mt  loss  than 
tho  allocation  for  2012.  If  the  fioot  woro 
to  tako  tho  ontiro  2013  UC,  and 
assuming  a  coastwido  average  ox-vossol 
price  per  mt  of  S204  (average  ol  2011 


and  2012  ox-vossol),  tho  potential  that 

rovonuo  to  tho  fleet  would  ho 
aiiin-oximatoly  $1 2  million.  Thoroloro  rev 

tho  iiroposod  rulo  will  docroaso  tho  ho  i 

effected  small  entities’  potential  roy 

in-ofitahilitv  compared  to  first  soason.  thi; 

due  to  the  lower  1 IG  this  fishing  season. 

1  lowever,  although  there  will  likely  he 
a  drop  in  profitahility  to  sardine  ov, 

harvesting  vossols  hasod  on  this  lulo 

compared  to  last  soason,  Irom  2007 
through  201 1  the  average  coastwido 
annual  ox-vossol  rovonuo  was  $12.5 
million;  thoroforo,  at  current  ox-vossol  <  1 
nrico  per  mt.  tho  IIG  for  2013  should  ni 
provide  similar  rovonuo  to  tho  five  years  ni 

preceding  201 2.  Furthermore,  as  at 

occ  urred  in  2012.  unused  sardine  irom  ai 

the  potential  EFP  or  the  release  ol  any  rc 

mulWd  portion  of  the  O.OOO-mt  set-aside  tl 
for  the  Quinaiilt  Indian  Nation  might  he  h 
used  to  supplement  the  amount  fi 

availahlo  to  tho  directed  fishory  during 
tho  third  allocation  jioriod  (Soptomhor 
15  through  Docomhor  31),  thorohy  d 

slightly  increasing  tho  potential  rovonuo  ^ 

to  the  fleet.  ,  •  li  ,  ‘ 

Additionally,  rovonuo  derived  Iro  n  ^ 
harvesting  Pacific  sardino  is  typic:ally  ^ 
onlv  one  factor  dotormining  tho  overall 
rovonuo  for  a  majority  of  the  vossols  that  ‘ 
harvest  Patafic  sardine;  as  a  result,  the 
economic  imiiact  to  the  lleet  Irom  the 
proposed  action  cannot  he  viewed  in 
isolation.  From  year  to  year. 
s  on  market  conditions  and  availahility  ot 
s  fish,  most  C'.PS/sardine  vessels 

supplement  their  income  hy  harvesting 
e  other  species.  Many  vossols  in 
C’.alifornia  also  harvest  anchovy, 

1  mackorol.  and  in  iiarticular  scpiid. 
i  making  Pacific  sardino  only  ono^ 
component  of  a  multi-spocios  (.1  $ 
lie  fishory.  For  oxamiilo,  market  scpiid  have 
hoon  roadilv  availahlo  to  tho  fishory  in 
le  California  over  tho  last  throe  years  with 
,  of  total  annual  ex-vossol  rovonuo  averaging 
aiiproximatoly  Sfifi  million  over  that 
time,  comjiarod  to  an  annual  average  ox- 
vossol  from  sardino  of  $19  million  over 
that  same  time  iioriod.  Additionally, 
manv  sardino  vossols  that  operate  oil  ot 

1  Oregon  and  Washington  afiso  fish  lor 

salmon  in  Alaska  or  scpiid  in  California 
ig  during  times  of  the  year  when  sardine 
ue  are  not  available, 
le  These  vessels  tyinc.ally  rely  on 

,f  multiple  species  for  profitahility 

hecause  ahundance  of  sardine,  like  tlui 
other  CPS  stoc;ks,  is  highly  associated 
1  with  ocean  conditions  and  diilerent 

ne  times  of  the  year,  and  therefore  are 
igh  harvested  at  various  times  and  areas 
'his  throughout  the  year.  Because  oac.h 
than  species  responcls  to  ocean  conditions  in 
ere  its  own  way.  not  all  C'.PS  stocks  are 

likely  to  he  ahundant  at  the  same  time; 
ssol  therefore,  as  ahundance  levels  and 
V  ’  markets  fiuc;tuato.  it  has  necessitated 


that  tho  CPS  fishery  as  a  whole  roly  on 
a  group  ol  sjiocios  tor  its  annual 
rovonuos.  ’rhoroforo,  although  thoro  will 
ho  a  potential  reduction  in  sardino 
revenue  for  tho  small  ontitios  afioctod  hy 
this  Iiroposod  action  as  comiiarod  to  the 
iirovious  soason,  it  is  difficult  to  predict 
exactly  how  this  reduction  will  impact 
overall  annual  revenue  for  the  lleet. 

There  are  no  significant  alternatives  to 
this  jiroposed  rule  that  would 
ac'.complish  the  stated  ohjoctivos  ol  tho 
applicahlo  statutes  and  would  also 
minimize  any  signific:ant  economic 
impac-.t  of  this  proiiosod  rule  on  tho 
affoctod  small  ontitios.  Tho  C.PS  fiMP 
and  its  implementing  regulations 
rocpiiro  NMFS  to  sot  an  annual  HG  lor 
tho  Pacific  sardino  fishory  hasod  on  tho 
harvest  formula  in  tho  FMP.  Tho  harvest 
formula  is  apiiliod  to  the  current  stoc.k 
hioma.ss  estimate  to  determine  the  M(.. 
Therefore,  if  the  estimated  hiomass 
dec.roasos  or  increases  from  one  year  to 
tho  noxt,  tho  HC  will  necessarily 
decrease  or  increase  too.  Because  tho 
current  stock  hiomass  estimate 
decreased  from  201 2  to  201 3,  tho  1 1C 
,  also  doc.roasod.  Dotormining  tho  annual 
HC  morolv  implements  tho  estahlisluul 
procedures  of  tho  FMP  with  tho  goal  ol 
continuing  to  jirovido  expected  not 
honofits  to  tho  nation,  rogardlo.ss  ol  what 
If  tho  specific  allowahlo  harvest  of  Pacific 
sardino  is  dotorminod  to  ho  for  2013. 

1  Thoro  aro  no  roiiorting.  rocord- 
kooinng,  or  other  comi)lianc;e 
|■e(pliroments  required  hy  thi.s  proposed 
rule.  Additionally,  no  other  Federal 
rules  duplicate,  overlap  or  conflict  with 
this  Jiroposed  rulo. 

This  action  does  not  contain  a 

h  colloction-of-information  roquiromont 

ng  for  jiurposos  of  tho  Paper  Rotluction  Act. 

Ai.thoritv:l(ill.S.C.  1801  el  .soi/. 

:ix- 

,1-  Dated;  Jainiary  25,  2013. 

Alan  D.  Risonhoover, 

of  Diwclor.  Offiah  of  SiiHlainohle  Fislianos. 

performing’ tho  fiinclions  nml  dulios  of  iho 

ia  Deputy  Assistant  Administrator  for 

ne{>nlatory  Proorams.  National  Marine 

Pislwries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  665 

[Docket  No.  121107617-3050-01] 

RIN  0648-XC351 

Western  Pacific  Fisheries;  2013  Annual 
Catch  Limits  and  Accountability 
Measures 

AGENCY:  National  Marino  Fisliorios 
Sin  vico  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
D(!partment  of  Commerce. 

ACTION:  Pro])osed  sjiecification;  request 
for  comments. 

SUMMARY:  NMFS  proposes  annual  catch 
limits  for  western  Pacific  hottomfish, 
crustacean,  precious  coral,  and  coral 
reef  ecosystem  fisheries,  and 
accountability  measures  to  correct  or 
mitigate  any  overages  of  catch  limits. 

The  jiroposed  catch  limits  and 
acc;onntahility  measures  siqiport  the 
long-term  sustainability  of  fishery 
nisources  of  the  U.S.  Pacific  Islands 
DATES:  (iomments  must  he  rei:eived  hv 
February  15,  2013. 

ADDRESSES:  You  may  submit  comments 
on  this  document,  identified  by  NOAA- 
NMFS-2()1 2-0220,  hv  either  of  the 
following  methods: 

•  Hlocironic  Siihniission:  Submit  all 
electronic  jmhlic  comments  via  the 
Federal  e-Rulemaking  Portal.  Go  to 
w’w’w.raguldtions.gov/ 

#  !dockdtDdt(iil:D=NOAA-NMFS-2()  J  2- 
0226,  click  the  “Comment  Now!”  icon, 
complete  the  re{]uired  fields,  and  enter 
or  attach  your  comments. 

•  Mail:  Send  written  comments  to 
Michael  D.  'fosatto.  Regional 
Administrator,  NMFS  Pacific  Islands 
Region  (PIR),  1001  Kapiolani  Blvd., 

Suite  1110,  Honolulu,  HI  90814-4700. 

Instructions:  Comments  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  he 
considered  by  NMFS.  All  comments 
received  are  a  jiart  of  the  public  record 
and  will  generally  hi;  jiosted  for  public 
viewing  on  wwn  . rcgnhitions.gov 
without  change.  All  jiersonal  identifying 
information  (e.g..  name,  addre.ss,  etc.), 
confidential  husine.ss  information,  or 
otherwise  .sensitive  information 
submitted  voluntarily  by  the  sender  will 
1)(!  publicly  accessible.  NMFS  will 
accept  anonvmous  comments 
(ent(;r  “N/A”  in  the  recjuired  fields  if 
you  wish  to  remain  anonymous),  and 
will  accept  attachments  to  electronic 


comments  in  Microsoft  Word,  Excel,  or 
Adobe  POP'  fil(!  formats  only. 

NMFS  prepared  three  environmental 
a.ssessments  that  de.scrihe  the  |K)tential 
impacts  on  the  human  environment  that 
would  residt  from  the  proposiul  annual 
catch  limits  and  accountability 
measures.  Additional  background 
information  was  akso  provided  in  the 
2012  jiropo.sed  and  final  sjiecifications 
(77  FR  00,  January  3.  2012,  and  77  FR 
0019,  Imbruary  7,  2012).  Cojiies  of  these 
docnments  are  available  from 
WWW. regulations. gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

)arad  Makaiau,  NMFS  PIR  Sustainable 
Fisheries,  808-944-2108. 

SUPPLEMENTARY  INFORMATION:  Fisheries 
in  the  U.S.  Exclusive  Economic  Zone 
(EEZ,  or  Federal  waters)  around  the  U.S. 
Pacific  Islands  are  managed  under  four 
archi])elagic-ba.sed  fishery  ecosystem 
])lan.s  (FEP),  including  the  American 
Samoa  P’EP,  the  Hawaii  P’EP.  the  Pacific 
Remote  Islands  FEP,  and  the  Mariana 
FEP  (cov(!ring  Cnam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMl)),  and  one  FEP  for 
])elagic  fisheries.  'I’he  FPiPs  were 
develojied  by  the  Western  Pacific 
Fishery  Management  Council  ((ionncil) 
and  implemented  by  NMFS  under  the 
authority  of  the  Magmison-Stevims 
Fishery  Cionservation  and  Management 
Act  (Magnnson-Stevens  Act). 

Each  FEP  contains  a  process  for  the 
(ionncil  and  NMFS  to  specifv  animal 
catch  limits  (ACEs)  and  ai:countability 
measures  (AMs);  that  process  is  codified 
at  50  CFR  005.4  (70  FR  37285,  )une  27, 
2011).  The  regulations  reiinire  NMFS  to 
specify,  every  fishing  year,  an  ACL  for 
each  stock  and  stock  complex  of 
management  unit  species  (MUS) 
included  in  an  P'EP,  as  recommended  by 
the  Council  and  in  consideration  of  the 
best  available  scientific,  c;ommercial, 
and  other  information  about  the  fishery. 
If  an  ACL  is  exceeded,  the  regulations 
require  the  (ionncil  to  take  action  to 
reiiuce  the  ACL  for  the  sub.sequent 
fishing  year  by  the  amount  of  the 
overage,  or  take  other  actions,  as 
ap})ropriate. 

Specification  ot'AfiLs 

NMP’S  proposes  to  sjiecify  ACLs  for 
hottomfish,  crustacean,  precious  coral, 
and  coral  reef  eco.system  fishery  MUS  in 
American  Samoa,  Cuam,  the  CiNMl,  and 
Hawaii.  NMFS  ba.sed  the  j)ro|)o.sed 
sjiecifications  on  recommendations 
from  the  (Council  at  its  155th  meeting 
held  on  October  29  to  November  1, 

2012.  A  total  of  101  ACLs  are  ])ropo.sed: 
22  in  American  Samoa,  27  in  Cuam.  22 
in  the  CNML  and  30  in  Hawaii.  The 
ACLs  would  be  specified  for  the  2013 


fishing  year  (lannary  1  through 
December  31, 2013,  except  for  precious 
coral  fisheries,  July  1,  2012,  through 
)une  30,  2013).  'Die  projio.sed  ACLs  are 
identical  to  tho.se  NMFS  specified  for 
these  fisheries  in  2012,  except  for  the 
hottomfish  fisheries  where  the  proposed 
catch  limits  are  slightly  higher 
compared  to  2012. 

NMFS  is  not  proposing  ACiLs  for 
hottomfish,  i:ru.stacean,  precious  coral, 
or  coral  reef  ecosy.stem  MUS  in  the 
PRIA  because  commercial  fishing  is 
prohibited  out  to  50  nautical  miles  hv 
I’residential  Proclamation  8330.  which 
established  the  Pacific  Remote  Island 
Marine  National  Monument  (74  FR 
1505,  January  12.  2009).  and  hecau.se 
there  is  no  habitat  to  sujijiort  such 
fisheries  in  the  EEZ  beyond  the 
monument  boundaries.  The  (Council  is 
separately  working  on  an  amendment  to 
the  PRIA  FEP  containing  management 
measures  to  permit  non-commercial 
fishing  within  the  Pacific  Remote  Island 
Marine  National  Monument  (as  well  as 
the  Ro.se  Atoll  and  Marianas  Trench 
Marine  National  Monuments),  and 
ensure  non-commercial  fishing,  if 
allowed,  is  managed  as  a  su.stainahle 
activity  in  accordance  with  provisions 
of  Proclamation  8338.  Additionallv, 
NMFS  is  not  jiroposing  ACLs  for  MUS 
that  are  currently  subject  to  Federal 
fishing  moratoria  or  prohibitions.  I  bis 
includes  all  species  of  gold  coral  (73  FR 
47098.  August  13,  2008),  all  sjiecies  of 
deejiwater  precious  corals  at  the 
Westpac  Bed  Refugia  (75  FR  2198, 
January  14.  2010),  and  the  three  Hawaii 
.seamount  groundfish:  pelagic 
armorheail,  alfonsin,  and  raftfish  (75  FR 
89015.  November  10,  2010).  The  current 
prohibitions  on  fishing  for  the.se  MUS 
.serve  as  a  functional  equivalent  of  an 
ACL  of  zero. 

NMFS  is  also  not  jiroposing  ACLs  for 
jielagic  MUS  at  this  time  hecau.se  it 
jireviously  determined  that  jielagic 
s|jecie.s  are  subject  to  international 
fisherv  agreements  or  have  a  life  cvt:le 
of  aj)j)roximately  one  year  and, 
therefore,  have  statutory  exceptions  to 
the  ACL  reijuirements. 

NMFS  and  the  Council  develojied  the 
projiosed  ACLs  in  accordance  with  the 
FEPs  and  Federal  regulations.  For 
Pacific  Island  crustacean,  precious  coral 
and  coral  reef  eco.sy.stem  MUS,  the 
Council,  at  its  155th  meeting, 
recommended  specifying  the  2013  A(iLs 
identical  to  the  ACLs  NMFS  specified 
for  these  fisheries  in  2012  (77  FR  8019, 
February  7.  2012).  The  data,  methods, 
and  jnocedures  considered  by  the 
Council  and  its  Scientific  and  Statistical 
Committee  (SS(i)  in  develojiing  their 
respective  fishing  level 
recommendations  for  Pacific  Island 
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crustacean,  precious  coral,  and  coral 
nuif  ecosystem  MUS  are  descrilxul  in  the 
FAs  for  tile  2012  ACLs.  and  in  the 
proposed  sj)(H;ilications  (77  FR  00, 
lannarv  :i.  2012)  and  final  specifications 
(77  FR  OOIO.  Fehrnarv  7.  2012)  for  that 
action. 

For  Pacific  Island  hottomfish  MUS. 
the  (A)uncil  recommended  sjiecifying 
the  201  :i  ACLs  erpial  to  the  acceptable 
biological  catch  as  established  hv  its 

SSCUit  the  llllh  S.SC  meeting  held 
Orloher  24-20,  2012.  The  data, 
methods,  and  jirocedures  considered  by 

Table  1 — American  Samoa 

the  SSC  and  the  Council  in  develojiing 
their  re.sjiective  fishing  level 
recommendations  for  l^acific  Island 
hottomfish  MUS  are  described  in  detail 
in  the  FA  that  .supports  this  action. 

Proposed  Annual  (iatch  Limit 
Specinc;ations 

Fishery 

Management  unit  species 

Proposed  ACL 
specification 

Bottomtish  . 

Bottomtish  multi-species  stock  complex  . 

101,000  lb  (45,813  kg). 

Crustacean  . 

Deepwater  Shrimp . 

80,000  lb  (36,287  kg). 

Spiny  Lobster  . 

2,300  lb  (1,043  kg). 

Slipper  Lobster  . 

30  lb  (14  kg). 

Kona  Crab  . 

3,200  lb  (1,451  kg). 

Precious  Coral  . 

Black  Coral  . 

790  lb  (358  kg). 

Precious  Corals  in  the  American  Samoa  Ex¬ 
ploratory  Area. 

2,205  lb  (1,000  kg). 

Coral  Reef  Ecosystem . 

Acanthuridae— surgeonfish  . 

19,516  lb  (8,852  kg). 

Lutjanidae — snappers . 

18,839  lb  (8,545  kg). 

Selar  crumenophthalmus — atule  or  bigeye 
scad. 

8,396  lb  (3,808  kg). 

Mollusks — turbo  snail;  octopus;  giant  clams  .... 

16,694  lb  (7,572  kg). 

Carangidae — jacks  . 

9,490  lb  (4,305  kg). 

Lethrinidae — emperors  . 

7,350  lb  (3,334  kg). 

Scaridae — parrotfish  . 

8,145  lb  (3,695  kg). 

Serranidae — groupers  . 

5,600  lb  (2,540  kg). 

Holocentridae — squirrelfish  . 

2,585  lb  (1,173  kg). 

Mugilidae — mullets  . 

2,857  lb  (1 ,296  kg). 

Crustaceans — crabs  . 

2,248  lb  (1,020  kg). 

Bolbometopon  muricatum — bumphead 

parrotfish. 

235  lb  (107  kg). 

Cheilinus  undulaius — Humphead  (Napoleon) 
wrasse. 

1,743  lb  (791  kg). 

Carcharhinidae — Reef  Sharks . 

1,309  lb  (594  kg). 

All  Other  CREMUS  combined  . 

18,910  lb  (8,577  kg). 

Table  2 — Mariana  Archipelago — Guam 


Fishery 

Management  unit  species 

Proposed  ACL 
specification 

Bottomtish  . 

Bottomtish  multi-species  stock  complex  . 

66,800  lb  (30,300  kg). 

Crustaceans . 

Deepwater  Shrimp . 

48,488  lb  (21,994  kg). 

Spiny  Lobster  . 

2,700  lb  (1 ,225  kg). 

Slipper  Lobster  . 

20  lb  (9  kg). 

Kona  Crab  . 

1,900  lb  (862  kg). 

Precious  Cora!  . 

Black  Coral  . 

700  lb  (318  kg). 

Precious  Corals  in  the  Guam  Exploratory  Area 

2,205  lb  (1 ,000  kg). 

Cora  Reef  Ecosystem  . 

Acanthuridae — surgeonfish  . 

70,702  lb  (32,070  kg). 

Carangidae — jacks  . 

45,377  lb  (20,583  kg). 

Selar  crumenophlhalmus—atu\a\  or  bigeye 
scad. 

56,514  lb  (25,634  kg). 

Lethrinidae — emperors  . 

38,720  lb  (17,563  kg). 

Scaridae — parrotfish  . 

28,649  lb  (12,995  kg). 

Mullidae — goatfish  . 

25,367  lb  (11,506  kg). 

Mollusks — turbo  snail;  octopus;  giant  clams  .... 

21,941  lb  (9,952  kg). 

Siganidae — rabbitfish  . 

26,120  lb  (11,848  kg). 

Lutjanidae— snappers . 

17,726  lb  (8,040  kg). 

Serranidae — groupers  . 

17,958  lb  (8,146  kg). 

Mugilidae — mullets  . 

15,032  lb  (6,818  kg). 

Kyphosidae — chubs/rudderfish . 

13,247  lb  (6,009  kg). 

Crustaceans — crabs  . 

5,523  lb  (2,505  kg). 

Holocentridae — squirrelfish  . 

8,300  lb  (3,765  kg). 

Algae  . 

5,329  lb  (2,417  kg). 

Labridae — wrasses . 

5,195  lb  (2,356  kg). 

Bolbometopon  muricatum — bumphead 

797  lb  (362  kg) 

parrotfish. 

(CNMI  and  Guam  combined). 

Cheilinus  undu/a/us— Humphead  (Napoleon) 
wrasse. 

1,960  lb  (889  kg). 

Carcharhinidae — Reef  Sharks . 

6,942  lb  (3,149  kg). 
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Table  2— Mariana  Archipelago— Guam— Continued 


Management  unit  species 


Proposed  ACL 
specification 


All  Other  CREMUS  combined  .  83,214  lb  (37,745  kg). 


Table  3 — Mariana  Archipelago — CNMI 


Management  unit  species 


Proposed  ACL 
specification 


Bottomfish  multi-species  stock  complex  . 

Deepwater  Shrimp . 

Spiny  Lobster  . 

Slipper  Lobster  . 

Kona  Crab  . 

Black  Coral  . 

Precious  Corals  in  the  CNMI  Exploratory  Area 

Lethrinidae — emperors  . 

Carangidae — jacks  . 

Acanthuridae — surgeonfish  . 

Selar  crumenophthalmus — atulai  or  bigeye 
scad. 

Serranidae — groupers  . 

Lutjanidae — snappers . 

Mullidae — goatfish  . 

Scaridae — parrotfish  . 

Mollusks — turbo  snail;  octopus;  giant  clams  .... 

Mugilidae — mullets  . 

Siganidae — rabbitfish  . 

Bolbometopon  muricatum — bumphead 

parrotfish. 

Cheilinus  undulatus — Humphead  (Napoleon) 
wrasse. 

Carcharhinidae — Reef  Sharks . 

All  Other  CREMUS  combined  . 


228,000  lb  (103,419  kg). 
275,570  lb  (124,996  kg). 
5,500  lb  (2,495  kg). 

60  lb  (27  kg). 

6,300  lb  (2,858  kg). 
2,100  lb  (953  kg). 

2,205  lb  (1,000  kg). 
27,466  lb  (12,458  kg). 
21,512  lb  (9,758  kg). 
6,884  lb  (3,123  kg). 
7,459  lb  (3,383  kg). 


5,519  lb  (2,503  kg). 

3,905  lb  (1,771  kg). 

3,670  lb  (1,665  kg). 

3,784  lb  (1,716  kg). 

4,446  lb  (2,017  kg). 

3,308  lb  (1 ,500  kg). 

2,537  lb  (1,151  kg). 

797  lb  (362  kg)  (CNMI  and  Guam  combined). 


2,009  lb  (911  kg). 


5,600  lb  (2,540  kg). 
9,820  lb  (4,454  kg). 
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Table  4— Hawaii— Continued 


Fishery 

Management  unit  species 

Proposed  ACL 

specification  ^ 

Carcharhinidae — Reef  Sharks . 

111,566  lb  (50,605  kg).  I 

All  Other  CREMUS  combined  . 

142,282  lb  (64,538  kg).  | 

Proposed  Aceountaliility  Measures 

Kac.h  fishing  year,  NMFS  and  local 
rcjsonrce  inanageinenl  agcnicies  in 
American  Samoa,  (Inam,  the  CNMl.  and 
Hawaii  collect  information  about  MIIS 
catches  and  aj)plv  them  toward  the 
approj)riate  ACLs.  Pursuant  to  .'iO  (]FR 
(>(>5.4,  when  the  A{3.  for  a  stock  or  stock 
comjjlex  is  projected  to  he  reach(!d, 
based  on  available  information.  NMFS 
miKst  notify  permit  holders  that  fi.shing 
for  that  .stock  or  stock  complex  will  he 
restricted  in  Federal  waters  on  a 
specified  date.  The  restriction  .serves  as 
the  AM  to  jnevent  an  ACL  from  being 
exceeded,  and  may  include,  hut  is  not 
limited  to.  closure  of  the  fishery,  closure 
of  specific  areas,  changes  to  hag  limits, 
or  restrictions  in  effort.  Howev(;r. 
fisheries  .statistics  are  generally  not 
available  to  NMFS  until  at  least  six 
months  after  the  data  has  been 
collected.  While  the  State  of  Hawaii  has 
the  ca])ahility  to  monitor  and  track  the 
catch  of  seven  preferentially-targeted 
hottomfish  species  in  near-real  time  in 
comj)arison  with  NMFS  sjiecified  AC3,s 
(77  FR  .'itiZUl.  Sei)temher  14.  2012). 
additional  resources  would  he  n;qnired 
to  extend  these  capabilities  to  other 
hottomfish.  cru.stacean.  precious  coral, 
and  coral  reef  ecosy. stem  MILS. 
Significant  resources  would  akso  he 
nuiuired  to  suj)port  the  establishment  of 
in-sea.son  monitoring  and  tracking 
capabilities  in  American  Samoa.  Guam, 
and  the  (]NML 

Additionally,  reliance  on  Federal 
logbook  and  reporting  from  Fedciral 
waters  will  not  he  sufficient  to 
accurately  monitor  and  track  catches 
towards  the  j)ropo.sed  AflL 
.sjjecifications  as  the  majority  of  fishing 
for  hottomfish.  crustacean,  jjrecions 
coral,  and  coral  reef  ecosystem  fish(!rv 
Ml  IS  occurs  primarily  in  non-Federal 
waters,  generally  0-3  nautical  miles 
from  shore.  For  these  niasons,  NMILS 
j)roposes  to  im])lement  the  Council’s 
njcommended  AM,  which  requires  the 
Council  to  conduct  a  post-season 
accounting  of  the  annual  catch  for  each 
.stock  and  stock  comj)lex  of  MUS 
immediately  after  the  end  of  the  fishing 
year.  If  an  ACL  is  exceeded,  the  Council 
would  take  action  in  accordance  with  50 
CFR  (i00.310(g),  which  may  include  a 
recommendation  that  NMFS  reduce  the 
ACL  for  the  snh.siMjuent  fishing  year  hv 


the  amount  of  the  ovcaage,  or  other 
measures,  as  appropriate. 

NMFS  will  consider  public  comments 
on  the  proposed  ACLs  and  AMs  and 
will  announce  the  final  sj)ecifications  as 
soon  as  iiossihle.  Comments  on  these 
pro])o.se{l  specifications  mu.st  In; 
received  by  Fehrnarv  15,  2013,  not 
po.stmarked  or  otherwise  transmitted  by 
that  date.  Regardless  of  the  final  ACL 
sptjcifications  and  AMs,  all  other 
management  mea.sures  will  continue  to 
ap])ly  in  the  fisheries. 

Classification 

Pursuant  to  .section  304(h)(1)(A)  of  the 
Magnn.son-Stevens  Act,  the  NMFS 
Assistant  Administrator  for  Fisheries 
has  determined  that  this  ])ro])osed 
specification  is  consistent  with  the 
a])j)licahle  western  Pacific  FFPs,  other 
provisions  of  the  Magnuson-Stevens 
Act.  and  other  applicable  laws,  subject 
to  further  consiileration  after  ])nhlic 
comment. 

Certification  of' Finding  of  No 
Significant  linpai:t  on  Sufistantial 
Number  of  Small  Entities 

The  Chief  Coim.sel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Coim.sel  for  Advocacy  of  the 
Small  Husiness  Administration  that 
these  jiroposed  specifications,  if 
adojited,  would  not  have  a  significant 
economic  iinjiact  on  a  substantial 
numher  of  small  entities.  A  description 
of  the  action,  why  it  is  being  considered, 
and  the  legal  basis  for  it  are  contained 
in  the  preamble  to  this  projiosed 
s])ecifi  cation. 

The  National  Marine  Fisheries  Service 
(NMFS)  based  the  ])ro])osed 
sjiecifications  on  recommendations 
from  the  Western  Pacific  Fishery 
Management  Council  (Council)  at  its 
155th  meeting  held  on  Octohm'  29- 
Novemher  1, 2012.  A  total  of  101  ACLs 
are  inoposed;  22  in  American  Samoa,  27 
in  (inam,  22  in  the  Commonwealth  of 
the  Northern  Mariana  Islands  (CNMI), 
and  30  in  Hawaii.  NMFS  would  specifv 
the  ACiLs  for  the  2013  fishing  year, 
which  begins  on  January  1  and  ends  on 
December  31 ,  excejit  for  precious  coral 
fisheries  which  alnuidy  began  on  jnly  1, 
2012  and  will  end  June  30,  2013.  NMFS 
would  apply  .some  ACLs  to  fisheries  for 
which  there  are  no  participants.  These 
include  certain  cru.stacean  fisheries 


(deepwater  shrimp  and  Kona  crab)  and 
all  |)reciou.s  i:oral  fisheries  outside 
1  lawaii. 

Fishermen  should  not  face  any 
adverse  economic  inqiacts  as  a  direct 
result  of  the  pro])osed  ACLs  and  AMs. 
The  Council  and  NMFS  are  not 
considering  in-.season  closures  in  any  of 
the  fisheries  to  which  these  ACLs  ajijily. 
due  to  the  current  inability  of  fishery 
management  entities  to  conduct  in- 
.season  tracking  of  catch  in  relation  to 
the  ACLs.  As  a  result,  fishermen  woidd 
he  able  to  fish  throughout  the  entire 
.sea.son.  In  addition,  the  ACLs,  as 
])roposed,  would  not  change  the  gear 
types,  areas  fished,  effort,  or 
particijiation  of  the  fishery  during  the 
2013  fi.shing  season.  A  po.st-season 
review  of  the  catch  data  would  he 
reipiired  to  determine  whether  any 
fishery  exceeded  its  ACL.  If  an  ACL  is 
exceeded,  the  Council  and  NMFS  would 
take  action  to  correct  the  operational 
issue  that  cau.sed  the  ACL  overage.  The 
environmental  and  .socio-economic 
impacts  of  future  actions,  such  as 
changes  to  future  ACLs  or  AMs,  would 
need  to  he  evaluated  sejiarately  once  the 
reipiired  data  are  available. 

For  Pacific  Island  hottomfish,  other 
alternatives  that  were  considered  hut 
not  selected  called  for  alternative 
specifications  lower  than  those  that  are 
pro|K)sed.  However,  because  in-season 
tracking  of  catch  data  cannot  he 
achieved  in  these  fisheries,  in-.season 
AMs  (such  as  a  fishery  closure)  are  not 
jKissihle,  and  fishermen  would  he  able 
to  fish  throughout  the  entire  sea.son 
under  all  alternatives  considered. 
3’herefore,  the  direct  economic  impac.ts 
to  small  entities  during  the  2013  fishing 
season  would  not  likely  differ  among 
the  alternatives. 

As  de.scrihed  earlier,  the  projiosed 
action  of  specifying  ACLs  and  AMs  is 
exjiected  to  have  little,  if  any,  direct 
adverse  economic  inqiact.  For  active 
fisheries,  the  A(3,s  are  generally  in  line 
with  or  greater  than  the  current  annual 
yields  and  there  should  he  no 
dispro])ortionate  economic  impacts 
between  large  and  small  entities. 
Furthermore,  there  is  likely  to  he  no 
dis])roportionate  economic  imjKicts 
among  the  universe  of  vessels  based  on 
gear,  home  port,  or  vessel  length. 
Because  the  proposed  action  would 
have  little  to  no  direct  economic  iinjiact. 
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NMI'S  has  (letoriiiined  that  this 
propo.sed  rule  will  not  have  a  significant 
economic  im})act  on  a  substantial 
nnmher  of  small  entities,  pnrsnant  to 
the  Regulatory  Flexibility  Act,  5  IJ.S.C. 
805(1)). 


As  a  result,  an  initial  regulatory 
flexibility  analysis  is  not  re(|nired  and 
none  has  been  prepared. 

riiis  action  is  exempt  from  review 
under  the  procedures  of  E.O.  12800. 

Authority:  10  U.S.F.  1801  al  sucj. 


Dated:  )amiarv  24.  2013. 

Alan  D.  Riseiihoover, 

Director.  Oflicc  of  Siistainohlc  Fislicrica, 
pcrfoniiin}’  the  functions  and  duties  of  tlte 
Deputy  Assistant  Administrator  for 
l{e>>ulatorv  Protirains.  X'atiomd  Marine 
Fisheries  Service. 

II'K  Ooi:.  2()i:!-()2()l()  I’ihul  1-30-13:  «:4,')  iim| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-2012-0014] 

Notice  of  Request  for  a  New 
Information  Collection;  Import  of 
Undenatured  Inedible  Product 

agency:  Food  Safety  and  Inspection 
S(!rvice,  IJSDA. 

ACTION:  Notice  and  rerpie.st  for 
comments. 


SUMMARY:  In  accordance  with  the 
I’apmwork  Rcidnction  Act  of  1995  and 
Office  of  Management  and  Budget 
(OMB)  regulations,  the  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
its  intention  to  rerjuest  a  new 
information  collection  regarding  the 
importation  of  nndenatured  inedible 
meat  and  egg  products  into  the  liniled 
States. 

DATES:  (Comments  on  this  notice  must  he 
received  on  or  before  A])ril  1. 2013. 
ADDRESSES:  FSIS  invites  interesteil 
persons  to  submit  comments  on  this 
notice.  Comments  may  he  submitted  by 
one  of  the  following  methods: 

•  Federal  elhdeiuaking  Ported:  This 
Wei)  site  j)rovide.s  the  ability  to  type 
short  comments  directlv  into  the 
comment  field  on  this  Web  page  or 
attach  a  file  for  lengthier  comments.  Go 
to  http-J/www.rogiddtions.gov.  Folh)w 
the  on-line  instructions  at  that  site  for 
snhmitt  ing  comments. 

•  Mcdl,  including  CD-UOMs.  etc.: 
Srmd  to  Docket  (Merk.  IJ.S.  Department 
of  Agriculture,  f’ood  Safety  and 
Inspection  Service,  Patriots  Plaza  3, 

141)0  Independence  Avenue  S\V., 
Maikstoj)  3782,  Room  8-l(i3A, 
Washington.  DC  202.')0-37f)0. 

•  Hand-  or  couricr-dclivcrcd 
sid)ndttals:  Deliver  to  Patriots  Plaz<i  3, 
3.').')  F.  Street  SW..  Room  8-l()3A. 
Washington,  DC  202.'j0-370(). 

Instructions:  A\\  items  submitted  by 
mail  or  tdectronic  mail  must  include  the 


Agency  name  and  docket  nnmher  FSIS- 
2012-()()14.  Comments  received  in 
response  to  this  docket  will  he  made 
available  for  i)ul)lii;  ins])ection  and 
])osted  without  change,  including  any 
personal  information,  to  http:// 

WWW. ivgnlations.gov. 

Docket:  For  access  to  hackgronnd 
documents  or  comments  received,  go  to 
the  FSIS  Docket  Room  at  Patriots  Plaza 
3.  3.').')  E.  Street  SW.,  Room  8-184, 
Washington,  DC  2()2.')()-37()()  between 
8:00  a.m.  and  4:30  ]).m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
O’Connell,  Paperwork  Reduction  Act 
Coordinator,  Food  Safety  and  Ins])ection 
Service,  USDA.  1400  Independence 
Avenue  SW,  Room  OOO.'i,  South 
Building,  Washington,  D(]  20250; 

Phone:  (202)  720-0345. 

SUPPLEMENTARY  INFORMATION: 

77f/e;  hn])ort  of  IJndenatnred  Inedible 
Product. 

Type  of  lieepiest:  New. 

/\/).s7roc7;  FSIS  has  been  delegated  the 
authority  to  exerci.se  the  functions  of  the 
Sei:relary  of  Agriculture  (7  CFR  2.18, 
2.53)  as  sjiecified  in  the  Federal  Meat 
lns])ection  Act  (FMIA)  (21  U.S.C.  001,  et 
seq.)  and  the  Egg  Products  ln.sj)ection 
Act  (EPIA)  (21  D.S.C.  1031,  e/  seq.). 

FSIS  ])rotecls  the  jnihlic  by  verifying 
that  meat  and  egg  products  are  safe, 
wholesome,  not  adulterated,  and 
correctly  labeled. 

Foreign  governments  are  to  petition 
FSIS  for  aj)j)roval  to  import 
nndenatured  inedible  egg  products  into 
the  United  States  (9  CFR  590.45  (dj). 
Undenatnred  inedible  meat  and  egg 
products  may  he  imported  into  the 
IJnited  States  if  they  meet  the 
requirements  of  FSIS’s  regulations  (9 
CFR  325.11  (e)  and  590.45  (dJ).  Inedible 
poultry  mu.st  he  denatured,  regardless  of 
the  intended  n.se  (9  CFR  381.193).  Thus, 
nndenatured  inedible  poultry  ])roduct 
may  not  he  im])orted  into  the  United 
States. 

Firms  will  com])lete  FSIS  Form  9540- 
4.  “Permit  Holder — lm])ortation  of 
Undenatnred  Inedible  Product”  for  the 
nndenatured  inedible  product  that  they 
are  importing  into  the  United  States. 
FSIS  will  use  the  information  on  the 
forms  to  keep  track  of  the  movement  of 
imported  nndenatured  inedible  meat 
and  egg  products. 

FSIS  has  made  the  following 
e.stimates  on  the  basis  of  an  information 
collection  a.s.sessment. 


Estimate  of  Burden:  FSIS  estimates 
that  it  takes  respondents  an  average  of 
10.0  hours  per  year  to  com])lete  the 
forms. 

Respondents:  Imjiorters. 

Estimated  A'o.  of  Respondents:  20. 

Estimated  No.  of  Annual  Responses 
per  Resi)ondent:  lOt). 

Estimated  Toted  Annued  Burden  on 
Re;s})e)nelents:  333  hours. 

Copies  of  this  information  collection 
assessment  can  he  obtained  from  John 
(l'(]onnell.  Pajierwork  Reduction  Act 
('oordinator.  Food  Safety  and  Ins])ection 
Service,  USDA,  1400  Indei)endence, 

SW.,  Room  0005,  South  Building, 
Washington,  DC  20250;  (202)  720-0345. 

(Comments  are  invited  on:  (a)  Wliether 
the  ])ropo.sed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSlS's  functions,  including  whether 
the  information  will  have  ])ractical 
utility;  (h)  the  accuracy  of  FSIS’s 
estimate  of  the  burden  of  the  ])ro])osed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  (piality,  utility,  and  clarity  of  the 
information  to  he  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information,  including 
through  the  use  of  a])])ropriate 
automated,  electronic,  mec;hanical,  or 
other  technological  collection 
techniques,  or  other  forms  of 
information  technology.  Comments  may 
he  sent  both  to  FSIS,  at  the  addres.ses 
])rovided  above,  and  to  the  Desk  Officer 
for  Agriculture,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20253. 

Respon.ses  to  this  notice  will  he 
summarized  and  included  in  the  recpiest 
for  OMB  approval.  All  comments  will 
akso  become  a  matter  of  public  record. 

USDA  Nondiscrimination  Statement 

The  U.S.  Dejiartment  of  Agriculture 
(USDA)  ))rohihits  di.scrimination  in  all 
its  programs  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age,  disability,  political  beliefs, 
.sexual  orientation,  and  marital  or  familv 
.status.  (Not  all  ])rohihited  bases  apply  to 
all  programs.)  Persons  with  disabilities 
who  require  alternative  means  for 
commnnication  c)f  program  information 
(Braille,  large  print,  audiotape,  etc.) 
should  contact  USDA’s  Target  (Center  at 
2()2-72()-20()()  (voice  and  TTY). 

To  file  a  written  comjjlaint  of 
discrimination,  write  USDA,  Office  of 
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the  Assistant  Secretary  for  ('ivil  Rights, 
1400  Independence  Avenue  S\V., 
Wa.shington,  Dd  20250-9410  or  call 
202-720-5904  (voice  and  TTY).  USDA 
is  an  e(|ual  o])portunity  provider  and 
employer. 

Additional  Public  Notilication 

FSIS  will  announce  this  notice  online 
through  the  FSIS  Web  page  located  at 
IUtp://\v\v\\’.  [sis.  1 1  sd  a.  go  v/ 
rogiilationsB- Jjolirios/Fodorol 
RogistorNoiicos/indox.osi). 

FSIS  will  al.so  make  co])ies  of  this 
Federal  Register  jmhlication  available 
through  the  FSIS  Constituent  Djulate, 
which  is  used  to  provide  information 
regarding  FSIS  policies,  j)rocedures, 
r(!gnlations.  Federal  Register  notices, 
FSIS  ])uhlic  meetings,  and  other  types  of 
information  that  could  affect  or  would 
In;  of  interest  to  constituents  and 
stakeholders.  3’he  Update  is 
communicated  via  Listserv,  a  free 
electronic  mail  subscription  service  for 
industry,  trade  groups,  consumer 
interest  groups,  health  jjrofessionals, 
and  other  individuals  who  have  asked 
to  he  included.  The  lJ])date  is  al.so 
available  on  the  FSIS  \Veh  page.  In 
addition.  FSIS  offers  an  electronic  mail 
.subscription  service  which  j)rovides 
automatic  and  customized  access  to 
selected  food  .safety  news  and 
information.  'I'liis  .service  is  available  at 
hltp://\v\v\\’.lsis.iisd(i.gov/ 
Ne\vs_{r_Evonts/Eni(ii  I  Subscript  ion/. 

Options  range  from  recalls  to  ex])ort 
information  tc)  regulations,  directives 
and  notices.  Oustomers  can  add  or 
delete  subscriptions  them.selves,  and 
have  the  o])tion  to  password  ])rotect 
their  accounts. 

Doik!  at  Wa.shington,  D(i.  on  Jamiarv  24. 
2013. 

Allied  Almanza, 

Administrator. 

II'R  Doc.  2()i:i-()211()  Filod  8:45  anil 

BILLING  CODE  3410-DM-P 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  FSIS-201 3-0001] 

Codex  Alimentarius  Commission: 
Meeting  of  the  Codex  Committee  on 
Food  Labeling 

agency:  Office  of  the  Under  Secretarv 
for  Food  Safety,  I JSIDA. 

ACTION:  Notice  of  ])uhlic  meeting  and 
re(]uest  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretarv  for  Food  Safety,  U.S. 
Department  of  Agriculture  (USDA),  and 
the  Food  and  Drug  Administration 


(FDA),  are  sponsoring  a  jjuhlic  meeting 
on  April  17,  2013.  The  objective  of  the 
public  meeting  is  to  provide  information 
and  receive  jiuhlic  comments  on  agenda 
items  and  draft  United  States  (U.S.) 
positions  that  will  he  discussed  at  the 
41.st  Session  of  the  (iodex  Committee  on 
Food  Labeling  (CCFL)  of  the  Codex 
Alimentarius  Commission  (Ciodex), 
which  will  he  held  in  Charlottetown. 
Princ:e  Fdward  Island,  Canada  from  May 
14-17,  2013.  The  Under  .Secretary  for 
Food  Safety  and  FDA  recognize  the 
importance  of  providing  interested 
parties  the  opportunity  to  obtain 
Ijackground  information  on  the  41st 
.Se.ssion  of  the  CCP’L,  and  to  address 
items  on  the  agenda. 

DATES:  The  public  meeting  is  scheduled 
for  Wednesdav,  April  17,  2013,  from 
1:00  p.m.-3:0d  p.m. 

ADDRESSES:  The  public  meeting  will  he 
held  at  the  Jamie  L.  Whitten  Building, 
USDA,  1400  lnde])endence  Avenue 
SW.,  Room  107-A,  Washington.  DC 
20250. 

Documents  related  to  the  41st  .Session 
of  the  CCFL  will  he  accessible  via  the 
World  Wide  Web  at  the  following 
address:  http:// 

www’.codcxdliincntariiis.org/inceting.s- 

reports/cn/. 

'I’he  U..S.  Delegate  to  the  41st  .Session 
of  the  C(]FL  invites  U..S.  interested 
jiarties  to  submit  their  cominmits 
electronically  to  the  following  email 
address:  ccfl@fda.hhs.gov. 

Call-In  Nninhcr: 

If  you  wish  to  j)artici])ate  in  the 
public  meeting  for  the  41st  .Se.ssion  of 
the  CCiFL,  by  conference  call,  plea.se  use 
the  call  in  numherand  particij)ant  code 
listed  below: 

Call-in  Number:  1-888-858-2144. 

Farticijiant  code:  0208058. 

For  Farther  Information  About  the 
41st  Session  of  the  CCFL:  Contact: 

Office  of  Nutrition,  Labeling,  and 
Dietary  .Su])j)lements,  Center  for  Food 
Safety  and  Applied  Nutrition,  FDA, 

5100  Faint  Branch  Farkwav  (HF.S-800), 
College  Fark,  MD  20740,  Email: 
cc fl@fda.hhs.gov. 

For  Further  Information  About  the 
Public  Meeting  Contact:  Doreen  Chen- 
Moulec,  U.S.  Codex  Office,  1400 
Independence  Avenue  SW.,  Room  4801, 
Washington,  DC  20250,  'relephone: 

(202)  20.5-7700,  Fax:  (202)  720-3157, 
Email:  iiscodex@fsis.nsda.gov. 
SUPPLEMENTARY  INFORMATION: 
Background 

(iodex  was  e.stahlished  in  1903  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Through 
adoption  of  food  standards,  codes  of 


])ractice,  and  other  guidelines 
developed  by  its  committees,  and  hv 
promoting  their  adojition  and 
implementation  by  governments.  Codex 
.seeks  to  protect  the  health  of  consumers 
and  ensure  fair  jiractices  in  the  food 
trade. 

The  CCiFL  is  responsible  for: 

(a)  Drafting  provisions  on  labeling 
a])plical)le  to  all  foods: 

(h)  Considering,  amending  if 
nece.ssary,  and  endorsing  draft  specific 
provisions  on  labeling  jirepared  by  the 
Qulex  Committees  drafting  standards, 
codes  of  practice  and  guidelines; 

(c)  Studying  specific  labeling 
problems  assigned  to  it  by  Codex:  and 

(d)  Studying  problems  associated  w'ith 
the  adverti.sement  of  food  with 
particular  reference  to  claims  and 
misleading  descriptions. 

The  Committee  is  ho.sted  by  Canada. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

'File  following  items  on  the  agenda  for 
the  41.st  .Session  of  the  CCFL  will  he 
di.sc:us.sed  during  the  public  meeting: 

•  Matl(!r.s  referred  to  the  CCFL. 

•  Consideration  of  labeling  provisions 
in  draft  Codex  standards. 

•  Implementation  of  the  World 
Health  Organization  Clohal  .Strategv  on 
Diet,  Fhvsical  Activity  and  Health. 

(a)  Froposed  draft  revision  of  the 
Cuidelines  on  Nutrition  and  Health 
Chains  concerning  Non-Addition  of 
Sodium  Salts 

•  Cuidelines  for  the  Froduction, 
Frocessing,  Labeling  and  Marketing  of 
Organically  Froduced  Foods. 

(a)  Use  of  ethylene  as  sjirouting 
inhibitor  for  onions  and  potatoes. 

(h)  Organic  a(|uaculture. 

•  Di.scussion  Fajier  on  Issues  Related 
to  Date  Marking. 

•  Di.scussion  Fajjer  on  Labeling  of 
Food  Derived  from  Crops  Biofortified  by 
Natural  Selection 

•  Other  Business  and  Future  Work. 

Each  issue  listed  will  he  fully 

described  in  documents  distributed,  or 
to  he  distributed,  by  the  Secretariat  prior 
to  the  meeting.  Members  of  the  public 
may  acce.ss  these  documents  (see 
ADDRESSES). 

Public  Meeting 

At  the  Ajiril  17,  2013,  public  meeting, 
draft  U..S.  positions  on  the  agenda  items 
will  he  described  and  discussed,  and 
attendees  will  have  the  oj)portunity  to 
pose  (piestions  and  offer  comments. 
VVritten  comments  may  he  offered  at  the 
meeting  or  sent  to  the  U..S.  Delegate  for 
the  41. st  .Session  of  the  CCiFL  (see 
ADDRESSES).  Written  comments  should 
state  that  they  relate  to  activities  of  the 
41st  .Session  of  the  CCFL. 
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Additional  Public  Notification 

FSIS  will  announce  this  notice  online 
through  the  FSIS  Weh  page  locat(!(l  at 
http://\\^\■\\^.|sis.lls(^(l.}>()v/ 
tv<’iil(itions_fr  jyolichs/ 

F.SKS  will  al.so  make  cojiies  of  this 
Federal  Register  ])uhlication  available 
through  the  F.SIS  Coicstitumit  Update, 
which  is  us(ul  to  jirovide  inlorination 
regarding  h’SlS  jiolicies,  procedures, 
mgulations.  Federal  Register  notices. 
F.Sl.S  jiuhlic  meetings,  and  other  types  of 
information  that  could  affect  or  would 
he  of  interest  to  constituents  and 
stakeholders.  'I'he  Update  is 
communicated  via  Li.st.serv,  a  free 
elw;tronic  mail  suhscrijjtion  service  for 
industry,  trade  groups,  consumer 
interest  groujis.  health  jirofessionals. 
and  other  individuals  who  have  asked 
to  he  included.  The  Update  is  al.so 
available  on  the  F.SKS  Weh  Jiage.  In 
addition.  F.SKS  offers  an  electronic  mail 
subscript  ion  service  which  jirovides 
automatic  and  customized  acce.ss  to 
selected  food  safety  news  and 
information.  This  service  is  available  at 
h^tp://\\^\■\v.fsis.us(^(l.oo\'/ 
N(;\\’s_{r_l"A’ents/}uiuiil_Siil)S(:rii}ti()n/. 
()|)tions  range  from  recalls  to  ex])ort 
information  to  regulations,  directives, 
and  notices,  (in.stomers  can  add  or 
delete  suh.scriptions  them.selves,  and 
have  the  o|)tion  to  password  protect 
their  accounts. 

USDA  Nondiscrimination  Statement 

USDA  prohibits  discrimination  in  all 
its  programs  and  activities  on  the  basis 
of  race,  color,  national  origin,  gender, 
religion,  age.  di.sahility,  political  beliefs, 
.sexual  orientation,  and  marital  or  familv 
status.  (Not  all  ])rohihiteti  ha.ses  a])ply  to 
all  programs.)  Persons  with  disabilities 
who  recpdn;  alternative  means  for 
communication  of  jjrogram  information 
(Braille,  large  print,  or  aucliota])e.) 
.should  contact  USDA’s  Target  Center  at 
2()2-72{)-2(i0()  (voice  and  TTY). 

To  file  a  written  comj)laint  of 
di.scrimination.  write  U.SDA,  Office  of 
the  Assistant  .Secretary  for  (avil  Rights, 
1400  Independence  Avenue  .SW.. 
Wa.shington.  D(i  202.'j0-0410  or  call 
202-720-.'j0(i4  (voic(!  and  TTY).  U.SDA 
is  an  ecjual  opportunity  jirovidcir  and 
employer. 

Done  at  Washington,  IXi  on  |aiuiary  24. 
2013. 

Mary  Franc:i!s  Lowe, 

I  i.S.  Mana^irr  for  CahIcx  Alimanloritis. 

II'K  0<h;.  201;»-()21(IH  Filiid  l-.'«)-13:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Information  Collection:  Arctic  National 
Wildlife  Refuge  Recreation  Visitor 
Study— 2013 

AGENCY:  Forest  Service,  U.SDA. 

ACTION:  Notice;  retpie.st  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  IPtt.'i,  the 
Forest  .Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  the  new  information 
collection,  Arctic  National  Wildlife 
Refuge  Recreation  Visitor  .Study — 2013. 
DATES:  Ciomments  must  he  received  in 
writing  on  or  before  A])ril  1, 2013  to  he 
assured  of  c:onsideration.  Comments 
received  after  that  date  will  hi; 
considered  to  the  extent  jiracticahle. 
ADDRESSES:  Comments  concerning  this 
notice  should  he  addressed  to  Alan  F. 
Watson,  Aldo  Leopold  Wilderne.ss 
Research  Institute,  U.SDA  Forest  .Service 
Rocky  Mountain  Re.search  .Station,  790 
E.  Beckwith  Ave.,  Mis.soula,  M  l’  .‘59801. 

f Comments  also  may  he  submitted  via 
facsimile  to  (400)  .'542-4190  or  by  email 
to:  (imits()n@fs.fa({.us. 

The  public  may  ins|)(!ct  comments 
rec:eived  at  the  Aldo  Liiopold 
Wilderness  Resiiarch  In.stitute,  U.SDA 
h'orest  .Stirvici!  Rocky  Mountain  .Station. 
790  E.  Beckwith  Ave.,  Mis.soula,  MT 
.'59801  during  normal  business  hours. 
Visitors  are  encouraged  to  call  ahead  to 
(400)  .'542-4197  to  facilitate  entry  to  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  E.  Watson,  Aldo  Leopold 
Wilderne.ss  Re.search  In.stitute.  (400) 
.'542-4197. 

Individuals  who  u.se  TDD  may  call  the 
Federal  Relay  Service  (FR.S)  at  1-800- 
877-8339,  24  hours  a  day,  every  day  of 
the  year,  including  holidays. 
SUPPLEMENTARY  INFORMATION: 

nth:  Arctic  National  Wildlife  Refuge 
Rei;reation  Visitor  .Study — 2013. 

OMB  Number:  0.'59(i-NEW. 

Expiration  Data  of  Approval:  Not 
applicable. 

Tyj)a  of  Baquast:  New. 

Abstract :Thv.  Aldo  L(!0])old 
Wilderne.ss  Re.search  In.stitute  in 
Mis.soula,  Montana,  works  under  an 
interagency  agniement  w'ith  the  U..S. 

Fish  and  Wildlife  .Service,  Dejiartment 
of  the  Interior,  to  jirovide  information  in 
support  of  public  wild  lands 
management  ])lanidng.  The  management 
of  specific  refuges  is  directed  by  laws, 
policies,  and  (Comprehensive 
Conservation  Plans.  'I’he  Wilderne.ss  Act 
of  19(54  directs  the  management  of  the 
National  Wilderness  Preservation 


.System  to  ])rotect  natural  wilderne.ss 
conditions  and  provide  out.standing 
opportunities  for  the  ])uhlic  to  find 
solitude  or  primitive  and  unconfined 
types  of  recreational  exjieriences.  The 
Arctic  National  Wildlife  Refuge  contains 
8. (too, ()()()  acres  of  federal  Iv  ])rotected 
wilderne.ss,  Molly  Beattie  Wilderness, 
and  over  1 1 .()()(),()()()  acres  of  land  and 
water  managed  for  nndti])le  values  (e.g. 
subsistence,  wildlife,  water  (piality, 
semde  values,  etc.).  The  wildlife  refuge 
is  al.so  mandated  to  provide  recreation 
ex])eriences  to  visitors  under  the 
following  laws:  (1)  The  National 
Wildlife  Refuge  .System  Administration 
Act.  as  amended  by  the  National 
Wildlife  Refuge  .System  Im])rovement 
Act.  (2)  3'he  Refuge  Recreation  Act,  and 
(3)  'Fhe  Alaska  National  Interest  Lands 
(Con.servation  Act. 

.Scientists  at  the  Aldo  Leopold 
Wilderness  Re.search  Institute 
periodically  monitor  and  re])ort  visitor 
use,  user  characteristics,  and  visitor 
feedback  on  federal  land  managenumt 
actions,  to  managers  and  the  public,  to 
hel])  meet  federal  mandates  related  to 
visitor  u.se  management  jilanning. 
Agency  personnel  use  the  collected 
information  to  ensure  visitor 
recreational  activity  does  not  harm  the 
natural  resources  of  the  refuge  and  to 
guarantee  the  protection  of  wilderne.ss- 
type  recreation  experiences.  The  Agency 
intent  is  to  compare  201 3’s  recorded 
visitor  resjionses  to  the  previous  survey 
res])onses,  dated  in  1977  before  Refuge 
status  and  Wilderness  designation. 
Additionally,  the  Agency  will  expand 
the  scope  of  the  survey  to  include 
visitor  feedback  to  understand  major 
dimensions  of  visitor  experiences  there 
and  factors  that  influence  those 
exiieriences.  Potential  factors  of 
influence  could  include  encounters 
with  other  visitors,  .subsistence  users, 
rcisearchers,  and  agency  jiersonnel,  and 
information  sources  used  to  plan  the 
tri]).  'I’he  data  from  this  information 
collection  will  he  stored  at  the  Aldo 
Leopold  Wilderness  Research  In.stitute 
in  Missoula.  Montana.  .Scienti.sts 
working  at  the  Re.search  Institute  will 
conduct  the  data  analvsis. 

The  U..S.  Fish  and  VVildlife  .Service 
will  u.se  iidormation  from  this  collection 
to: 

1.  Understand  changes  in  visitor 
demographics,  frecjuency  of  visits,  and 
residence, 

2.  Understand  changes  in  visit 
characteristics,  such  as  whether  they  are 
hunting,  river  floating,  method  of 
acce.ss,  size  of  grouj),  difficulty  in 
finding  campsites,  evaluations  of 
conditions  encountered,  and  feedback 
on  information  available  for  trij) 
planning. 
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3.  Gain  an  nndiastanding  of  how  the 
agency’s  inanageinent  of  the  Arctic 
National  Wildlife  Refuge  and  other 
potential  factors  facilitate  and  constrain 
a  visitor’s  njcreation  experience, 

4.  (Jain  an  understanding  of  how  to 
educate  retaeation  visitors  so  thev  do 
not  leave  impacts  from  their  visits,  such 
as  damaged  vegetation,  litt(!r,  polluted 
lakes  and  streams,  and  wildlife 
disturbance  while  engaging  in  high 
(piality,  safe,  and  responsible  recreation 
visits,  and 

.'5.  Provide  insight  into  what  visitors 
value  most  about  this  place  to  help 
inform  development  of  a  Wilderness 
Stewardship  Plan  and  a  Visitor  lJ.se 
Management  Plan  for  the  Arctic 
National  Wildlife  Refuge. 

Respondents  will  he  recreation 
visitors  to  the  Arctic  National  Wildlife 
Refuge.  Visitors  will  he  t:ontacted  as 
they  enter  the  Refuge,  or  upon  exit  and 
will  he  jjrovided  with  a  postage-paid 
])ostcard  that  offers  them  alternate 
methods  to  res])ond  to  the  survev:  (1) 
Mail  the  postage-paid  postcard  to  the 
Leo])old  Institute  with  a  name  and 
address  to  receive  a  mail  hack  survey, 

(2)  mail  the  postage-paid  postcard  to  the 
Leopold  Institute  with  an  electronic 
(iinail  address  to  receive  an  electronic 
form  of  the  survey,  or  (3)  keep  the 
jK)stcard  that  contains  a  weh  addre.ss  for 
on-line  com])letion  of  the  survev.  All 
responses  will  he  voluntary  and 
confidential.  Data  collected  in  this 
information  collection  are  not  available 
from  other  sources  and  have  not  been 
collected  sim:e  1977. 

This  study  will  only  ask  recreation 
visitors,  who  are  non-local  and  non- 
snhsistence  u.sers,  (|uestions  about  their 
recreation  visit,  their  personal 
demographics  relevant  to  education  and 
interpretation  goals,  and  factors  that 
have  influenced  or  are  likely  to 
influeiK;e  their  recreation  visits.  Survey 
re.s])ondent,s  will  he  told  that  this 
information  is  voluntary  and 
confidential  so  their  names  will  not  he 
connected  to  their  responses  in  any 
way.  The  Survey  will  not  include 
(jnestions  related  to  oil  exploration  or 
development  within  the  boundaries  of 
the  RcTiige. 

Estiimita  of  Annual  Bnrdan:  20 
minutes  for  each  respondent  (2  minutes 
on-site,  18  minutes  mail-hack  or  email 
hack  survev). 

Tvpn  of  iiaspondents:  Recreation 
vi.sitors  to  the  Arctic;  National  Wildlife 
Refuge. 

Estiinatnd  Annual  Nainhar  of 
Respondents:  H.'iO  targetcul  contacts. 

Estimated  Sampling  Success:  0.1  To  of 
tho.se  agreeing  to  participate  (80%  of 
8.10  =  080),  yielding  ap])roximately  4,10 
resijonses. 


Estimated  Annual  Number  of 
Responses  per  Resjiondent:  1 . 

Estimated  Tot(d  Anmud  Rnrden  on 
Respondents:  190.2.1  hours  (contact 
with  8,10  visitors  for  on-site  completion 
of  survey  rcupiest  form;  80%  agn;e  to 
receive  survey,  0.1T>  response — 4,10 
rcispon.ses). 

(Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
neces.sary  for  the  stated  jjnrposcis  and 
the  ])rop(!r  pcjrformance  of  the  functions 
of  the  agcmcy,  including  whethca-  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
Agency’s  cxstimate  of  the  burden  of  the 
colhiction  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  u.sed;  (3)  ways  to  enhance 
the  ciuality,  utility,  and  clarity  of  the 
information  to  he  colkicted;  and  (4) 
ways  to  minimize  the  burden  of  the 
colhiction  of  information  on 
resj)ondents,  including  the  use  of 
automatcal,  elcjctronic,  mc;chanical,  or 
other  technological  collection 
technicjues  or  otlmr  forms  of  information 
technology. 

All  comments  received  in  respon.se  to 
this  notice,  including  names  and 
addres.ses  when  ])rovided,  will  he  a 
matter  of  public  record.  (Jomments  will 
he  smumarizcul  and  included  in  the 
rerpiest  for  Office  of  Management  and 
Budget  a])])roval. 

Dattul;  Jaiuiiirv  24.  201  ;t. 

Cynthia  1).  West, 

Associate  Depiiiv  (Ihief,  Research  fr 
Development . 

|1R  Doc.  2()i;{-02()<H)  I'ihul  K;4,')  ain| 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Forest  Resource  Coordinating 
Committee 

agency:  Forest  Service,  IJSDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  'I'he  Fore.st  Resource 
(Committee  Meeting  will  meet  in 
Arlington.  Va.  The  committee  is 
authorized  under  the  Food, 
(Jon.servation,  and  Energy  Act  of  2008 
(Bill).  L.  110-240).  The  piirpo.se  of  the 
committee  is  to  provide  direction  and 
coordination  of  actions  within  the  IJ.,S. 
Department  of  Agriculture,  and 
coordination  with  .State  agencies  and 
the  private  sector,  to  effectively  address 
the  national  juiorities  for  non-industrial 
jirivate  forest  land.  The  juirpose  of  the 
meeting  is  discuss  operational 
jirocedures  for  the  committee  and 


develop  a  work])lan  of  projects  for  the 
committee  to  comjilete  within  the  year. 
DATES:  ’I’he  meeting  will  he  held  on 
April  11-12,  2013. 

ADDRESSES:  The  meeting  will  he  held  at 
1021  North  Kent  .Street.  Arlington, 
Virginia,  in  room  703/704.  Written 
comments  regarding  agenda  items  must 
he  received  by  Jauuary  24,  2013.  Written 
comments  may  he  submitted  by  mail  to 
Attn:  Maya  Solomon,  1400 
Independence  Ave.  .SW.,  mailstop  1123. 
Washington,  DC  202.10  or  by  email  to 
mayasolomon@fs.  fed.  ns. 

All  comments,  including  names  and 
addres.ses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  received  on  the 
Forest  Re.source  Coordinating 
Committee  Weh  site  at  http:// 
ww'w.fs.fed .us/spf /coop/ free/ .  Visitors 
are  encouraged  to  call  ahead  to  202— 
20.1-1043  to  facilitate  entry  into  the 
meeting  room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maya  .Solomon.  Forest  Resource 
Coordinating  Committee  Brogram 
Coordinator.  Cooperative  Forestry  staff, 
202-20.1-1370  or  'red  Beauvais, 
Designated  Federal  Officer,  202-20.1- 
1190. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  mav  call  the  Imderal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m., 

Eastern  .Standard  Time.  Mondav 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  he  held  on  April  11-12, 
2013,  from  8:30  a.m.  to  .1:00  p.m.  and  is 
open  to  the  public.  The  committee  will 
discuss  its  2013  plan  of  work  and 
o])erational  procetlnres  for  the 
committee.  The  committee  will  have 
several  pre.sentations  relating  to  private 
forest  landowners  and  government 
programs  providing  assistance  to  private 
forests  to  giiiile  the  develojuuent  of  its 
2013  workplan. 

Blease  .see  the  F’orest  Resource 
Coordinating  Committee  Weh  site  for 
any  available  materials,  including  a 
draft  agenda  for  this  meeting  http:// 
WWW, fs. fed. a  s/sp  f/coo  p/ free/. 
Comments/issues  of  particular  interest 
to  this  meeting  will  akso  he  made 
available  to  the  jiuhlic  on  this  Weh  site. 
A  summary  of  the  meeting  will  he 
posted  at  http://www.fs.fed.ns/spf/coop/ 
within  21  days  after  the  meeting. 

Daltul:  lanuarv  24.  2013. 
lamos  E.  Hubbard, 

Deputy  (ihief.  State  fr  Private  Forestry. 

|FR  Dot:.  20i:t-020;n  Kilwl  8:4.'>  aiiil 
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CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  Februarv  7,  2013;  0:30 
j).in.  FST. 

PLACE:  Soolbach  Hilton.  Medallion  KKiF 
Salon.  500  Fourth  Street.  Loui.sville.  KY. 
STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  I'lie 
(3ienucal  Safety  and  Hazard 
Inve.stigation  Hoard  ((].SH)  announces 
that  it  will  convene  a  public  meeting  on 
Thursday,  February  7,  2013.  .starting  at 
0:30  p.in.  EST  in  the  Medallion  E&F 
.Salon  at  the  Seelbach  Hilton  located  at 
500  Fourth  Street  in  Louisville.  KY. 

The  agenda  for  the  meeting  includes 
the  presentation  of  the  findings  from  the 
C',.SB  investigation  into  the  March  21, 
2011.  furnace  exjjlosion  that  occurred  at 
the  Carbide  Indu.stries  facility  located  in 
Louisville,  KY.  Two  workers  wen;  killed 
and  two  were  injured  when  an  (;lectric 
arc  furnace  (EAF)  over  pressured  and 
emitted  powdered  debris,  hot  gases,  and 
molten  calcium  carbide.  Tin;  hot  gases 
and  debris  blown  from  the  furnace 
broke  through  the  (louble-j)an(; 
reinfon:ed  glass  window  of  the  control 
room,  .severelv  burning  the  two  workers 
inside;  they  died  within  24  hours  from 
burn  injuries. 

At  the  meeting.  (kSH  staff  will  j)re.sent 
to  the  Hoard  the  residts  of  the 
investigation  into  this  incident.  Key 
i.ssu(;s  identified  in  the  inve.stigation 
include  facility  siting  and  the 
effectiveness  of  safety  standards  that 
cover  electric  arc  furnaces.  Following 
the  staff  |)resentation  on  ])roposed 
findings  and  safety  recommendations, 
the  Hoard  will  hear  brief  comments  from 
the  public. 

Following  the  conclusion  of  the 
j)ublic  comment  jjeriod,  the  Hoard  will 
consider  whether  to  approve  the  final 
ca.se  study  and  recommendations.  All 
.staff  j)resentations  are  j)reliminary  and 
are  intended  solely  to  allow  the  Hoard 
to  consider  in  a  public  forum  the  i.s.sues 
and  factors  invoiv(;d  in  this  case.  No 
factual  analyses,  conclusions,  or 
findings  presented  by  staff  should  be 
con.siden;d  final.  Only  after  the  Hoard 
has  considered  the  staff  i)resentations. 
listened  to  public  comments,  and 
ado|)ted  a  final  investigation  re])ort  and 
recommendations  will  there  be  an 
apjjroved  final  record  of  the  O.SH 
investigation  of  this  incident. 

Following  consideration  of  the  re])ort 
on  the  ('.arbide  Indu.stries  exj)losion,  the 
(ihairper.son  may  call  up  the  following 
items  related  to  (kSB  safetv 
recommendations  that  have  been 
calendared  for  consideration  at  a  public 


meeting:  Notation  Items  843,  2013-01, 
2013-02,  and  2013-04.  Details  on  each 
item  are  available  at  http:// 
\v\\’\\'.(:sh.<>ov/r(;cor(is/(i(4(nilt.(ispx. 

The  meeting  will  be  free  and  oijen  to 
the  public.  If  you  recpiin;  a  translator  or 
interi)reter.  please  notify  the  individual 
listed  below  as  the  “('.ontact  Person  for 
Further  Information,”  at  least  five 
business  days  ])rior  to  the  meeting. 

The  C.SH  is  an  independent  Federal 
agency  charged  with  investigating 
industrial  accidents  that  result  in  the 
release  of  extremely  hazardous 
substances.  Tin;  agency’s  Hoard 
Members  are  appointed  by  the  President 
and  confirmed  by  the  .Senate.  C.SH 
investigations  look  into  all  aspects  of 
accidents,  including  physical  causes 
such  as  equipment  failure  as  well  as 
inadecpiacies  in  regulations,  industry 
standards,  and  safety  management 
systems. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Hillary  j.  Cohen, 
(iommunications  Manager, 
hillary.(:olwn@csh.gov  or  (202)  440- 
8094.  CJeneral  information  about  the 
C.SH  can  be  found  on  the  agency  Web 
site  at:  w  ww.csh.gnv. 

Dated:  )aniiarv  28,  201  :t. 

KHrai;l  Mmire-Eraso. 

(JlKiii'imrsoii. 

il  K  Hoc.  20i:;-tl2i:il  l'il(!(l  4:1.')  pnij 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Georgia  Advisory  Committee 

Notice  is  hereby  given,  jnirsuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U..S.  (kmunission  on 
(]ivil  Rights  ((kimmi.ssion)  and  the 
Federal  Advisory  Committee  Act  that 
the  Georgia  Advisory  t^ommittee 
(Committee)  will  hold  a  jniblic 
consultation  on  Tuesday,  Februarv  19. 
2013,  for  the  purpo.se  to  learn  about 
effective  implementation  of  immigration 
])olicy  from  federal  and  state  officials, 
law  enforcement  officials,  business 
leaders,  and  community  leaders.  The 
afternoon  .session  will  convene  at  2:30 
p.m.  and  adjourn  at  apjiroximately  4:30 
jj.m.  The  evening  session  will  convene 
at  0:00  |).m.  and  adjourn  at 
approximately  8:30  j).m.  The  meeting 
will  be  held  at  the  (hvinnett  C(;nter, 
()400  .Sugarloaf  Parkway,  Duluth,  (w\ 
30097. 

Members  of  the  public  are  entitled  to 
submit  written  comments;  the 
comments  mu.st  be  received  in  the 
regional  office  by  March  19,  2013. 
Written  comments  may  be  mailed  to  the 


.Southern  Regional  Office,  II..S. 
(Commission  on  (Civil  Rights,  01  Forsvth 
.St.  .SW.,  .Suite  10T120.  Atlanta,  CA 
30303.  They  may  also  be  faxed  to  the 
(Commission  at  (404)  502-7005,  or 
emailed  to  the  (Commission  at 
l)niin(irik@us(:(:r.gov.  P(;rson.s  who 
desire  additional  information  may 
contact  the  .Southern  Regional  Office  at 
(404)  502-7000. 

Hearing-imjiaired  persons  who  will 
attend  the  meeting  and  reciuire  the 
.services  of  a  sign  language  interpreter 
should  contact  the  .Southern  Regional 
Office  at  least  ten  (10)  working  days 
before  the  scheduled  date  of  the 
meeting. 

Records  generated  from  this  miieting 
may  be  inspected  and  reproduced  at  the 
.Southern  Regional  Office,  as  they 
become  available,  both  b(;fore  and  after 
the  meeting.  Persons  interested  in  the 
work  of  this  Committee  are  directed  to 
the  (CCommission's  Weh  site,  http:// 
ww’w.iisccr.gov,  or  may  contact  the 
.Southern  Regional  Office  at  the  above 
email  or  stniet  address. 

'I'he  meeting  will  be  conducted 
])ursuant  to  the  rules  and  regulations  of 
the  (Commission  and  FACA. 

Dalnd  in  Wasldiigloii,  D(C.  )aiuiai'y  2.5. 
20i:{. 

David  Mussatt, 

Acting  Chief.  ItogionnI  Progrnins 
Coordination  Unit. 

|1  K  Doc.  2(li:i-()2(l.')(i  I’ilcd  8:4.'")  am| 

BILLING  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Critical  Infrastructure  Protection  and 
Cyber  Security  Trade  Mission  to  Saudi 
Arabia  and  Kuwait,  September  28- 
October  1,  2013 

AGENCY:  International  Trade 
Administration,  Department  of 
(Commerce. 
action:  Notice. 


Mission  Description 

The  United  States  Department  of 
(Commerce,  International  'I'rade 
Admini.stration,  IJ.S.  K  Foreign 
(Commercial  .Service,  is  coordinating  and 
sjKm.soring  an  executive-led  (Critical 
Infrastructure  Protection  and  Cvber 
.Security  mission  to  Riyadh,  Saudi 
Arabia  and  Kuwait  (City,  Kuwait,  from 
.Sej)t ember  28-(lctober  1, 2013.  The 
mission  will  focus  on  the  cyber  security, 
critical  infra.structure  jirotection,  and 
emergency  management,  ports  of  entry, 
aviation,  and  border  security  sectors. 
This  mi.ssion  is  designed  for 
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roprcsontativos  from  sah^ty  and 
s(?(:urity  hu.sino.sses  and  trade 
associations  that  have  ])ast  experience 
exjjorting  to  the  Middle  fiast  region. 

'I’his  mission  will  seek  to  connect  IJ.,S. 
companies  in  the  safety  and  security 
industries,  including  Information 
(iommnnications  Technology  (KiT) 
companies  active  in  cyber  .security,  with 
ap])roj)riate  government  (state  and  local) 
and  private  entities  in  .Saudi  Arabia  and 
Kuwait.  The  mission  will  include  one- 
on-one  ap])ointmenls  with  ])otential 
partners,  embassy  briefings,  technical 
site  visits  and  networking  events  in 
Riyadh  and  and  Kuwait  City. 

(Commercial  Setting 

Saudi  Arabia 

The  Kingdom  of  .Saudi  Arabia  has 
prioritized  cyber  defense  and 
infrastructure  protection,  and  is 
investing  heavily  in  these  sectors.  Saudi 
Arabia  is  interesteil  in  learning  about 
the  U..S.  experience  in  defending  vital 
economic  infra.st  met  lire  from  cvher 
attacks  in  an  effort  to  strengthen  its 
cajiahilities  concerning  computer 
.systems  and  other  potential  cyber  attack 
targets.  In  2(){)8,  the  II.S.  and  .Saudi 
Arabia  signed  a  Technical  Coojieration 
Agreement  to  facilitate  the  transfer  of 
technical  knowledge,  advice,  skills  and 
re.sources  from  the  United  .States  to  the 
Kingdom  of  .Saudi  Arabia  in  the  areas  of 
critical  infrastructure  jirotection  and 
public  security,  including  border 
protection,  civil  defense  capabilities, 
and  coa.st  guard  and  maritime 
capabilities.  In  2012,  .Saudi 
infra.structure  s])ending  included  .$0.4 
billion  for  transport  projects  such  as  the 
expansion  of  a  number  of  the  conntrv’s 
airports.  .Specifically,  opiiortunities 
exist  for  companies  providing 
surveillance  eqiiijmient.  electronic 


gates,  thermal  imaging,  advanced 
communication  sy.stems,  electronic 
detection  eiiuipment,  cyber  intrusion 
detection  and  ])revention,  perimeter 
control,  biometrics,  etc. 

Kuwait 

'I’he  (Jovernment  of  Kuwait  has  a 
stated  plan  to  invest  considerable  sums 
in  .safety  and  .security  eipiipment 
through  2020.  Kuwait  defen.se  and 
security  forces  will  hi;  looking  to 
])urcha.se  surveillance  eiinipment, 
perimeter  securitv  and  control  svstems, 
security  check  point  equipment  (fenciis. 
crash  harriers,  cameras,  access  points), 
and  contraband  detection  systems, 
including  scanning  sy.stems,  and 
consulting  services  in  security  planning. 
Additionally,  the  Government  of  Kuwait 
is  seeking  to  increa.se  its  capabilities  in 
cyber  security. 

In  particular,  several  projects 
currently  under  consideration  hv  the 
Government  of  Kuwait,  particularly 
under  the  Ministry  of  Interior,  include 
(additional)  camera  surveillance 
systems  to  he  installed  in  and  near  most 
transportation  infrastructure  points, 
geospatial  intelligence  connectivitv, 
maritime  netting,  and  sensors  to 
minimize  security  threats  to  ve.ssels, 
facilities  security  of  oil  refineries  and 
power  jjlants  (.stations),  ])roduction 
facilities  and  loading  platforms, 
including  ports,  and  tlie  hardware  and 
software  infrastructure  needed  to 
snpjiort  a  fully  integrated  G41.SR  (Ci41 
.Surveillance  and  Reconnais.sance) 
.Systems. 

Kuwait  ])lans  to  siiend  a  total  of  U.S$ 
28.2  billion  on  projects  in  the 
transjiortation  sector,  including 
aviation,  airport,  rail,  roads,  building 
and  terminals.  The  expansion  of  Kuwait 
International  Airport  is  a  .significant 
infrastructure  development.  The 


planned  $8  billion  project  includes  a 
new  terminal  building  and  expanding 
the  two  existing  terminals.  Moreover,  in 
2013.  Kuwait  is  expected  to  award  a 
tender  to  build  its  third  runway.  Kuwait 
is  aiming  to  double  the  air|)ort  capacitv 
to  20  million  passengers  hv  2()2.'i. 

Other  major  projects  are  the 
construction  of  the  country’s  fourth 
refinery  and  the  expansion  of  the 
exi.sting  refineries  valued  at 
aiiproximately  $30  billion. 

Mission  Goals 

The  goals  of  the  Gritical  Infrastructure 
Protection  and  Gyher  .Security  mi.ssion 
to  .Saudi  Arabia  and  Kuwait  are: 

1.  To  gain  market  exposure  and 
introduce  participants  to  potential 
partners  and  key  decision  makers, 
taking  advantage  of  the  United  States' 
.strong  ties  and  positive  reputation  in 
Saudi  Arabia  and  Kuwait. 

2.  To  develo})  market  knowledge  and 
relation.shi])s  that  can  enhance  potential 
partnerships  with  local,  .safety  and 
.security  firms,  and  government  agencies 
(state  and  local). 

Mission  Scenario 

Participation  in  the  mission  will 
include  the  following: 

•  Pre-travel  hriefings/wehinars 

•  Emhas.sy/consulate  and  industry 
briefings 

•  Networking  reception  at  the 
Amhas.sador’s  Residences  in  Riyadh  and 
Kuwait  Gity:  and 

•  Pre-scheduled  one-on-one  miietings 
with  a])pro])riate  individuals  at  the  local 
trade  associations,  companies,  and 
government  entities.  Transjjort  to 
meetings  in  Riyadh  and  Kuwait  Gity. 

The  precise  schedule  will  depend  on 
the  sjiecific:  goals  and  objectives  of  the 
mission  jiarticipants. 


Proposed  Timetable— September  28-October  1,  2013 


Saturday,  September  28,  2013 

Evening . 

Sunday,  September  29,  2013 


Arrive  Riyadh. 

Individual  transfer  to  the  hotel. 


9:00  a.m . 

12:00-1:00  p.m . 

1:30-17:30  p.m . 

17:30  p.m . 

20:00-21:00  p.m . 

Monday,  September  30,  2013 
8:30  a.m.-12:00  p.m . 

Afternoon  . 

16:05  p.m . 

17:20  p.m . 

19:30  p.m.-21:00  p.m . 

Tuesday,  Oct.  1, 2013 . 

8:00-9:00  a.m . 

9:30  a.m.-12:00  p.m . 

Afternoon  . 


Embassy  briefing. 

Lunch. 

Government  Meetings. 

Networking. 

Reception  at  the  Ambassador’s  Residence. 

Return  to  hotel. 

Individual  meetings  with  Saudi  associations  and  prospective  agents  and  other 
partners. 

One  on  one  meetings. 

Depart  for  Kuwait  City  via  Saudi  Airways. 

Arrive  Kuwait  City. 

Welcome  Reception  at  the  Ambassador's  Residence. 

Kuwait. 

Embassy  Country  Team  briefing. 

Government  of  Kuwait  meetings. 

Lunch. 

Site  visits. 


Federal  Register/ Yol.  78,  No.  21 /Thursday,  January  31,  2013 /Notices 


6809 


Proposed  Timetable— September  28-October  1, 2013— Continued 

Roundtable  discussions  with  local  business  leaders. 
One  on  One  meetings  with  local  business  people. 
Trade  Mission  concludes,  on  own. 


PaiTieipation  Requirements 

All  parties  interested  in  j)arti(;ipating 
in  the  (Titical  Infrastructure  Protection 
and  CA’her  .Security  mission  to  Saudi 
Arabia  and  Kuwait  must  complete  and 
submit  an  apj)lication  for  consideration 
by  the  U..S.  llepartment  of  Commerce. 

All  aj)))licants  will  be  evaluated  on  their 
ability  to  meet  certain  conditions  and 
iMist  satisfy  the  selection  criteria  as 
outlined  below.  The  mission  will 
include  a  minimum  of  l.o  and  maximum 
of  20  (jualified  l)..S.  firms  and  trade 
associations. 

Fees  aiirl  Expenses 

After  an  applicant  has  been  selected 
to  j)artici])ate  on  the  mission,  a  payment 
to  the  l]..S.  Department  of  Commerce  in 
the  form  of  a  j)articii)ation  fee  is 
re(|uired.  The  particii)ation  fee  for  one 
rej)resentative  is  S3.011  for  a  small  or 
miidium-sized  enterj)rise  and  .S4,288  for 
a  huge  firm.'  Tin;  fee  for  each  additional 
representative  is  .SI  .000.  Expen.ses  for 
lodging,  some  meals,  incidentals,  anil 
all  trav(‘l  (excej)t  for  transportation  to 
and  from  airports  in-conntry.  previously 
noted)  will  he  the  responsibility  of  each 
mission  participant. 

Conditions  for  Participation 

Applicants  must  submit  a  comphited 
and  signed  mission  application  and 
supjjlemental  api)lication  materials, 
including  adequate  information  on  the 
company's  (or  in  the  case  of  a  trade 
association,  nqjresented  companies’) 
products  and/or  .services.  j)rimarv 
market  objectives,  and  goals  for 
partici])ation.  If  the  Dejiartment  of 
Commerce!  receives  an  incomplete 
a])])lication.  the  Dej)arlment  may  either: 
Reject  the  application,  reque.st 
additional  information/clarification,  or 
take  the  lack  of  information  into  account 
when  evaluating  the  aj)])lications. 

Each  a])plicant  nuust  also  certify  that 
the  jiroducts  and  .services  it  seeks  to 
export  through  the  mission  are  either 
produced  in  the  United  .States,  or,  if  not, 
are  marketed  under  the  name  of  a  U..S. 

'  All  .SMI-;  i.s  (lotincd  as  a  firm  with  or  tmvar 
rmpIdviMis  or  tliat  otluMAvisa  (|ualili(!s  as  a  small 
Imsinoss  umlor  .SHA  ro^ulatioiis  (soo  htlp:// 
www.slHi.ffnisvrvifvs/rontmciiii'^opportunilUrs/ 
si/A-sIdiuhirdslopics/indax.hInil).  I’armil  companies. 
allilial<!s.  and  sulisidiarios  will  Ih;  considered  when 
determining  Imsiness  size.  The  dual  pricing  relhM:ls 
the  (Aimmercial  .Service's  user  lee  schedule  that 
Inicame  elteclive  Mav  1. 2008  (See  blip:// 
n  i\  \v.rxp(>i1.i’o\  /nri\slf‘U(!r/inarch2()08/ 
inilintivrs.html  for  additional  inl'ormation). 


firm  and  have  at  least  fifty-one  perertnt 
U..S.  content.  In  the  case  of  it  tnide 
association,  the  iippliciint  must  certify 
that  for  each  company  to  he  represented 
by  the  association,  the  products  and/or 
stu'vices  the  repnt.sented  conqiany  seeks 
to  export  are  either  produced  in  the 
United  .States  or,  if  not,  marketed  under 
the  name  of  a  U..S.  firm  and  have  at  least 
fifty-one  percent  U..S.  content. 

Selection  Oiteria  for  Participation 

.Selection  will  he  based  on  the 
following  criteria: 

•  Suitability  of  a  company’s  (or  in  the 
ca.se  of  a  trade  association,  represented 
companies’)  products  or  .services  to  the 
mission’s  goals 

•  Applicant’s  (or  in  the  case  of  a  trade 
a.ssociation,  repre.sented  companies’) 
])otential  for  business  in  .Saudi  Arabia 
and  Kuwait,  including  likelihood  of 
ex])orts  residting  from  the  trade  mission 

•  Applicant’s  (or  in  the  ca.se  of  a  trade 
a.ssociation.  represented  companies’) 
demonstrated  export  experiemee  in  the 
Middle  East  region  (including  .Saudi 
Arabia  and  Kuwait) 

•  (’onsi.stency  of  the  apjilicant’s  (or  in 
the  ca.se  of  a  trade  a.ssociation, 
represented  comiianies’)  goals  and 
objectives  with  the  stated  scojh!  of  the 
trade  mi.ssion  (i.e..  the  sectors  indicated 
in  the  mission  descrijition) 

Referrals  from  jKilitical  organizations 
and  any  documents  containing 
references  to  jiartisan  jiolitical  activities 
(including  political  contributions)  will 
he  removed  from  an  applicant’s 
submission  and  not  considered  during 
the  selection  proce.ss. 

Sfiheti on  Tiinolino 

Mi.ssion  recruitment  will  he 
conducted  in  an  ojien  and  public 
manner.  inc;luding  publication  in  the 
Federal  Register,  po.sting  on  the 
Commerce  Department  trade  mission 
calendar  (hitp://Hxi)ori.t>ov/ 
irodoinissions)  and  other  Internet  Web 
sites,  press  releascis  to  general  and  trade 
media,  direct  mail,  notices  hv  industry 
trade  a.ssociations  and  other  multiplier 
grouj)s.  and  publicity  at  industry 
meetings,  .symj)o.sia,  conferences,  and 
trade  shows.  The  deadline  to  apply  is 
June  30,  2013;  however,  the  U.S. 
D(!j)artment  of  (Commerce  will  begin 
reviewing  apjjlications  and  making 
selection  decisions  on  a  rolling  basis 
beginning  on  February  11, 2013  until 
the  maximum  of  20  j)articipant.s  is 


.selected.  Api)lication.s  received  after 
June  30,  2013  will  he  considered  only  if 
space  and  scheduling  constraints 
p(!rmit. 

(Contacts 

Jessica  Arnold,  International  Trade 
.Sjiec.ialist.  U..S.  De])artment  of 
Commerce  I  C.ommercial  .Scirvice,  1400 
Fennsvlvania  Ave.  N\V.,  Washington, 

DC  20004.  Tel:  202-482-2020. 
s(nidinussion2()  1 3@1r(idn.go\’\  http ;// 
trndo.gov. 

Michael  Marangell,  International 
Trade  .Sjjecialist,  U..S.  Dej)artment  of 
Commerce  1  Commerc:ial  .Service,  200 
We.st  Adams,  .Suite  24.10,  Chicago,  IL 
(50000.  Tel:  312-3.'53-.1097, 
s(tndinussion2()13@tr(ido.go\'\http:// 
fi\  poii.dov/illin  ois. 

Amer  Kayani,  .Senior  Commercial 
Officer,  Riyadh,  .Saudi  Arabia,  U..S. 
Department  of  (Commerce  1  (Commercial 
.Servict!.  Ainor.k(ivnni@tr(ido.f>ov. 

Dao  M.  Le,  .Senior  Commercial 
Officer,  Kuwait  (City,  Kuwait,  U.S. 
De])aiTm(!nt  of  (Commerce  1  (Commercial 
.Service,  D(io.Lo@tr(ido.<’()v. 

Kliidia  Move, 

I'nidc  Program  Assisldnl. 

IFK  Doc.  20 1:1-02(152  Filed  l-iUl-K);  «-.4r)  iiml 
BILLING  CODE  3510-FP-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

U.S.  Healthcare  Trade  Mission  to 
Russia;  Moscow  and  St.  Petersburg, 
June  3-7, 2013;  Correction 

AGENCY:  International  Trade 
Administration,  Dejiartment  of 
(Commerce. 

ACTION:  Notice;  Amendment. 

SUMMARY:  The  United  .States  Department 
of  Commerce,  International  Trade 
Admini.stration,  U..S.  and  Foreign 
(Commercial  .Service  jjuhlished  a 
document  in  the  Federal  Register  of 
D(!ceml)er4,  2012  r(!garding  the  U.S. 
llnalthcnro  Trodo  Mission  io  Russia 
Jnno  3-7,  2013.  TIw  snhjnci  hooding  of 
tho  docninont  inconvetiv  indicatod  iho 
fans  for  ihe  mission.  All  other 
information  in  the  December  31, 2012 
Notice,  is  correct. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elnora  Move:  olnora.inovo@trado.gov. 
Tel:  202-4’82-4204. 
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(’correction 

In  the  Federal  Register  of  I)(K:einl)er 
31, 2012,  in  77  FR  77032,  on  pages 
77032-77035  (4  pages),  in  the  .section 
“/’ee.s  and  Expnnst^s”  correct  the  subject 
heading  of  the  notice  to  read:  After  a 
coinijany  lias  lieen  selected  to 
participate  in  the  mission,  a  pavnient  to 
the  Dejiartinent  of  Commerce  in  the 
form  of  a  participation  fee  is  reipiired. 
I’he  jiarticipation  fee  will  he  ,$490.5  for 
large  firms  and  $4722  for  a  small  or 
medium-sized  enterprise  (,SMK)  trade 
association,  which  will  cover  one 
representative.*  ' 

Dated:  Deticanher  31.  2012. 

Klnora  Move, 

Vrade  Prograin  Assislanl. 

II-'R  Uoc.  2()i;i-()2()4!l  Fil(!(l  H:4.5  ami 

BILLING  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

U. S.  Infrastructure  Trade  Mission  to 
Colombia  and  Panama — Amendment 

agency:  International  Trade 
Athninistration,  De|)artment  of 

C.ommerce. 

ACTION:  Notice. 

SUMMARY:  The  United  .States  Department 
of  Commerce.  International  Trade 
Admini.stration,  II. .S.  and  Foreign 
Commercial  .Service  (C.S)  is  ])uhli.shing 
this  sn])plement  to  the  Notice  of  the 

V. S.  Infnistructuiv  Tnide  Mission  to 
(ioloinhio  and  Panonui  puhlisliod  at  77 
Fit  71778,  Dacainbev  4,  2012,  to  amend 
the  Notice  to  revise  the  dates  of  the 
application  deadline  from  February  15, 
2013  to  the  new  deadline  of  March  22, 
2013. 

SUPPLEMENTARY  INFORMATION: 
Amendinents  To  Revise  the  Dates 

Background 

Recruitment  for  this  Mission  began  in 
December,  2012.  Due  to  the  December 
holiday  season,  it  has  been  determined 
that  an  additional  time  is  needed  to 
allow  for  additional  recruitment  and 
marketing  in  sujjport  of  the  mission. 
Applications  will  he  now  he  accepted 
through  March  22,  2013  (and  after  that 
date  if  s])ace  remains  and  scheduling 
constraints  permit),  interested  11. .S. 
infra.structnre  firms  and  trade 
organizations  which  have  not  already 

'  An  SMF  is  dolinocl  as  a  firm  with  .41)0  or  li!W(!r 
i!mi)loyiH!s  or  that  otliorwiso  (|iialiti(!S  as  a  small 
husinoss  umlor  .SBA  rogulalions  (see  http:// 
wnw.slxi.i’ov/saryices/contmctiiigopporttinitics/ 
sizustanddnlstnpics/inchx.htnil). 


submitted  an  application  are 
encouraged  to  do  .so  as  soon  as  jjossihle. 

Aincndnwnts 

1.  For  the  reasons  stated  above,  the 
Timeframe  for  Recruitment  iind 
Ai)pli(;ation.s  section  of  the  Notice  of  the 
V.S.  Infrastrnctnrc  Trade  Mission  to 
Colombia  and  Panama  published  at  77 
FB  71778,  December  4,  2012,  is 
amended  to  read  as  follows: 

Timeframe  for  Recruitment  and 
Applications 

Mission  recruitment  will  he 
conducted  in  an  open  and  public 
manner,  including  publication  in  the 
Federal  Register  (httf):// 
w’ww.gpoaccess.gov/fr),  jjo.sting  on  ITA's 
trade  mi.ssion  calendar — http:// 
export.gov/trademissions — and  other 
Internet  Web  sites,  press  releases  to 
general  and  trade  media,  direct  mail, 
broadcast  fax,  notices  hv  industrv  trade 
a.ssociations  and  other  multiplier 
groujjs,  and  publicity  at  industry 
meetings,  symposia,  conferences,  and 
trade  shows.  Recruitment  will  conclude 
no  later  than  Friday.  March  22.  2013. 
The  II..S.  Department  of  Uommerce  will 
review  a])plications  and  make  selection 
decisions  on  a  rolling  basis  until  the 
maximum  of  fifteen  j)artici])ants  is 
reached.  VVe  will  inform  all  apjjlicants 
of  selection  decisions  as  soon  as 
j)o.ssil)le  after  the  applications  are 
reviewed.  Apj)lications  received  after 
the  March  22nd  deadline  will  he 
considered  only  if  space  and  .scheduling 
con.straints  permit 
FOR  FURTHER  INFORMATION  CONTACT: 

Contacts:  Arica  N  Young,  Commercial 
.Service  Trade  Missions  Program,  Tel: 
202-482-0219,  Fax:  202-482-9000, 
Email:  arica.yonng@trade.gov. 

HInura  Move, 

Trade  Program  Assistant. 

|FR  Doc.  2()i:i-()2()ri4  Filed  H:4.'')  ain| 

BILLING  CODE  3510-FP-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC473 

Western  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
.Service  (NMFS),  National  Oceanic  and 
Atmos])heric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 


hold  the  112th  meeting  of  its  .Scientific 
and  .Statistical  (’ommittee  (.S.SC). 

DATES:  'file  .S.SC  will  meet  on  Fehruarv 
20-28.  2013,  between  8:30  a.m.  and  .5 
]).m.  For  specific  times  and  agendas,  see 
SUPPLEMENTARY  INFORMATION. 

ADDRESSES:  The  112th  S.SC  meeting  will 
he  held  at  the  Council  office,  1104 
Bisho])  .Street,  Honolulu,  HI  90813; 
telephone:  (808)  522-8220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  .Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  Public 
comment  periods  will  he  provided 
throughout  the  agenda.  The  order  in 
which  agenda  items  are  addressed  may 
change.  The  meeting  will  run  as  late  as 
necessary  to  complete  .scheduled 
business. 

Schedule  and  Agenda 

8:30  a.m.-.3  p.m.  Tnesdav,  Febritarv  20. 
2013 

1.  Introduc:tion.s. 

2.  Approval  of  Draft  Agenda  and 
Assignment  of  Rajjportenrs. 

3.  .Status  of  the  111th  .SSC  Meeting 
Recommendations. 

4.  Report  from  the  Pacific  Islands 
Fisheries  Science  Center  Director. 

5.  Insular  Fisheries. 

A.  Re})ort  on  State  Evaluation  of 
Bottomfish  Restricted  Fi.shing  Areas 
through  BotCam  Research. 

B.  Public  Comment. 

(F  .S.SC  Discu.ssion  and 

Recommendations. 

8.  Program  Planning. 

A.  Progress  of  NMF.S  Science  Plan. 

B.  Methods  for  Acce])tahle  Biological 
Catch  .Specifications. 

C.  Public  Comment. 

D.  S.SC  Di.sc:ussion  and 
Recommendations. 

8:30  a.m.-5  p.m.  Wednesdav,  Febritarv 
27.  2013 

7.  Pelagic  Fisheries. 

A.  Action  Item. 

1 .  Management  Options  for  American 
.Samoa  .South  Pacific  Alhacore  Fishery. 

B.  Levels  of  Observer  Coverage  in  the 
.Shallow-.Set  .Swordfish  Fishery:  Report 
of  Working  (noup. 

C.  American  Samoa  and  Hawaii 
Longline  Quarterly  Reports. 

D.  International  Fisheries  Meetings. 

1.  Ninth  Regular  .Session  of  the 

Western  ami  Central  Pacific  Fi.sheries 
Commi.ssion  (WCPFC  9). 

E.  Public  Comment. 

F.  .S.SC  Di.scussion  and 
Recommendations. 

8.  Protected  .Species. 

A.  False  Killer  Whale  Assessments: 
Rejjort  of  S.SC  .Subcommittee. 
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B.  ll])date  on  Endangered  Species  Act 
(E.SA)  and  Marine  Mammal.  Protection 
Act  (MMPA)  Actions. 

1.  Final  False  Killer  Whale  Take 
Kednction  Plan. 

2.  Final  Ride  to  Li.st  the  Main 
Hawaiian  Islands  Insular  False  Killer 
Whales  as  Endangered  under  the  ESA. 

3.  Projiosed  Rule  to  hist  (it)  Species  of 
(ioral  as  Endangered  or  Threatened 
under  the  ESA. 

(i.  Update  on  the  Monk  Seal  Recovery 
Program. 

I).  Public  Uomment. 

E.  SSC  Discussion  and 
Ri«:ommendations. 

8:30  (i.m.-5  p.m.  Thiirsdav.  Fnhruarv  28. 
2013 

9.  Other  Business. 

A.  113th  SSC  Meeting. 

10.  Summary  of  SS(] 
R(K;ommendations  to  the  Council. 

Special  Af:c:ommodations 

The.se  meetings  are  phvsicallv 
accessible  to  people  with  disabilities. 
Rinpiests  for  sign  language 
interpretation  or  other  auxiliary  aids 
.should  be  directed  to  Kittv  M.  Simonds, 
(«()«)  522-8220  (voice)  or’(»08)  .'522- 
8220  (fax),  at  least  .‘S  days  ju  ior  to  the 
meeting  date. 

Aiilliority:  Hi  ll..S.('..  1801  t;t  s'cr/. 

Oaled:  |amiar\  28.  2013. 

Tracey  I..  rhoiTi|ismi. 

/\<;07i”  Deputy  Director.  Office  of  Sustoinuhle 
Fisheries.  S’atioiuil  Mariiu^  Fisheries  Service. 
IFR  Oik;.  2l)13-ll2l)7«  Filt!(l  1-31)-) «:4.S  am] 
BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

PIN  0648-XC472 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
•Atmospheric  Administration  (NOAA), 
f  Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  North  Pacific  Fi.sherv 
Management  (k)uncil’s  Scalloj)  Plan 
'I’eam  will  meet  in  February  in  Kodiak. 
AK. 

DATES:  The  meeting  will  be  held  on 
February  19-20,  2013,  from  9  a.m.  to  .'1 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Fisherman’s  Hall.  403  Marina  Wav. 
Kodiak.  AK. 

(Jouncil  address:  North  Pacific 
Fishery  Management  Council.  005  W. 


4th  Ave.,  Suite  300,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Stiam,  (k)uncil  staff;  telephone; 
(907)  271-2809. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

Review  .status  of  .scallop  .stocks, 
recommend  annual  ABC’,  level  for 
statewide  stock,  comjiile  annual  .SAFE 
lepoi't.  receive  leport  on  potential 
impacts  of  ocean  acidification  on 
.scallops,  review  stock  structure  for 
weathei'vane  scallojis  and  lecomniend 
annual  re.seai'ch  piiorities. 

The  Agenda  is  subject  to  change,  and 
the  latest  version  will  be  j)osled  at 
http://\y\y\v.ahiskafishenes.noaa.oov/ 
upfmc/ 

Although  non-emei'gency  i.ssues  not 
contained  in  this  agenda  may  come 
before  this  grou])  for  di.scussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  these  meetings.  Action 
will  be  I'estricted  to  tho.se  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  that  reipiii'e  emergency  action 
under  section  3()5(c)  of  the  Magnuson- 
.Stevens  Fishei  v  Cion.sei  vation  and 
Management  Act,  |))()vided  the  ])uhlic 
has  been  notified  of  the  (k)uncir.s  intent 
to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

These  meetings  are  phvsicallv 
accessible  to  people  with  disabililies. 
Reipiests  for  sign  language 
intei'pretation  or  other  auxiliai  v  aids 
should  b(?  directed  to  (iail  Bendixen  at 
(907)  271-2809  at  least  7  woiking  days 
jirior  to  the  meeting  date. 

Authority:  10  U..S.C;.  1801  et  seq. 

Dated:  )amiary  25.  2013. 

Ti  aeey  L.  Thompson, 

Acting  Deputy  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Ooc.  2()i:)-l)2(n(i  Filed  1-30-13;  K:4.'i  ain| 
BILLING  CODE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

[Docket  No.  130124072-3072-01] 

PIN  0660-XC005 

Country  Code  Top-Level  Domain 
(ccTLD)  for  the  United  States;  Policies 
and  Requirements;  Comments 
Request 

agency:  National  'relecommimications 
and  Information  Admini.stration,  II..S. 
Dejiartmenl  of  (]ommeri;e. 


ACTION:  Notice  of  liupiirv. 

SUMMARY:  The  United  .States  Dejiartment 
of  C'.ommerce’s  (Dejiartment)  National 
Telecommunications  and  Information 
Administration  (NTIA)  administers  the 
contract  for  the  country  code  top-level 
domain  (ccTLD)  for  the  United  States, 
".us"  (u.sTLD).  The  current  contract 
expires  on  August  31, 2013.  Given  the 
ex])iration  date  of  this  contract,  NTIA  is 
.seeking  input  from  interested  parties  on 
the  policies  and  reiiuirements  that 
should  govern  the  u.sTLD.  N3TA  will 
utilize  the  comments  received  in 
response  to  this  Notice  in  the 
jirocurement  process  leading  to  the 
award  of  a  new  iisTLD  contract. 

DATES:  Comments  due  on  or  before 
March  4.  2013 

ADDRESSES:  Written  comments  may  be 
submitted  by  mail  to  Fiona  M. 
Alexander,  Associate  Administrator, 
Office  of  International  Affairs.  National 
Telecommunications  and  Information 
Administration,  1401  Constitution 
Avenue  NW.,  Room  4701,  Washington, 
DC  20230.  Comments  may  he  submitted 
electronically  to  ustldnoi@nii(i.do(:.aov. 
All  email  mes.sages  and  comments 
I'eceived  are  a  ])ai't  of  the  public  lecord 
and  will  geneially  be  posted  without 
change  to  the  NTIA  Web  site  at  hilp:// 
WWW.  n  tin.  doc.  gov/  fedend-registev- 
noti(:e/2013/comn]ents-ustld-policies- 
and-reqiiireiuents-iioi.  All  comments 
received  will  be  posted  without  change 
or  ledaction.  so  commenters  should  not 
include  infoiination  they  do  not  wish  to 
be  posted  (e.g.,  jieisonal  or  confidential 
business  information). 

FOR  FURTHER  INFORMATION  CONTACT:  For 

(juestions  about  this  Notice  contact: 
Elizabeth  B.  Bacon,  National 
'relecommimications  and  Information 
Administration,  U.S.  Dejiartment  of 
Commerce,  1401  Constitution  Avenue 
NW..  Room  4701,  Washington,  DC 
20230;  telephone:  (202)  482-2097; 
email:  ebacon@ntia.do(:.gov.  Please 
direct  media  inijuiiies  to  the  Office  of 
Public  Affairs,  NTIA,  at  (202)  482-7002. 

SUPPLEMENTARY  INFORMATION:  N'l’IA  is 
committed  to  maintaining  a  stable, 
.secure  Internet  that  is  ojien  for 
economic  giowth  and  innovation.  One 
of  the  many  ways  that  NTIA  suj)])oi’ts 
this  commitment  is  thi'ough  its  I’ole  in 
administering  the  contiact  for  the 
ojieiation  of  tlie  u.sTLD.  The  u.sTLD  has 
histoi'ically  .served  as  a  home  for 
American  business,  individuals,  and 
localities  for  the  benefit  of  the  nation’s 
Internet  community.  The  current 
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contract  expires  on  August  31,  2013.’ 
(iiven  the  ex])iration  date  of  this 
contract,  N'l’lA  is  seeking  input  from 
interested  parties  on  the  i)olicies  and 
reepnrements  that  shonld  govern  the 
nsTl.D.  Comments  received  in  response 
to  this  Notice  will  inform  the 
procurcmient  proc(!Ss  leading  to  the 
award  of  a  new  ns'I’LD  contract. 

N'flA’s  goal  is  that  the  nsTLD  he 
attractive  to  both  hnsine.ss  and 
individual  users,  he  open  to  and 
encourage  innovation,  growth  and  use 
of  the  space,  and  reilect  the 
multistakeholder  model  of  Internet 
governance.  This  notice  of  impiiry  (NOl) 
seeks  to  meet  that  goal  by  recpiesting 
])uhlic  comment  on  current  policies  and 
how  they  c:ould  he  updated  to  better 
serve  the  c;ommimity’s  needs.  This  NOI 
also  seeks  views  as  to  how  the  us  I  LD 
can  he  managed  consistent  with  the 
nniltistakeholder  model;  for  example,  by 
develo]iing  a  mechanism  for  ]ml)lic 
ini)ut  and  community  engagement  in 
policy  development  for  the  usl  LD 
s])ace. 

Background 


Country  code  TLDs  (cc:l  LDs)  are  two- 
letter  suffixes  based  on  the  International 
Organization  for  Standardization  (ISO) 
31(i(i,  and  that  represent  a  particular 
country  or  autonomous  territory,  such 
as  .jj)  for  Ja])an,  or  .nk  for  the  United 
Kingdom.  The  (;cTLD  is  usually 
delegated  to  a  trustee  or  designated 
manager  that  is  resjjonsihle  for  its 
administration,  op(!rations,  and 
stability.’^  The  structure,  j)olicies.  and 
registration  reepurements  lor  each 
cc'fl.D  are  develoiKul  at  the  discretion  of 
its  country  or  territory,  carried  out  by 
the  designated  manager,  and  may  vary 
widely  to  meet  the  needs  of  its  user 
community.  Currently,  there  are  254 
active  ccTLDs.  with  some  operating  as 
o])en  TLDs.  others  limited  to 
government  use,  some  retpuring  a  local 
presence,  and  others  oi)erating  as  global 
commercial  TLDs.  ’ 

The  ccTLD  for  the  United  States  is 
reflected  as  “.us”  and  referred  to  in  this 
NOl  as  the  usTLD.  Currently,  the  usTLD 
is  comprised  of  ap])roximately 
1.78(i.738  domains.  The  current 
structure  also  includes  the  operations  ol 
an  estimated  “delegated 

'Thu  current  contract  (2007)  is  availatile  at 
s/Kice. 

''The  ISO  ;U0l)  list  is  available  at 

mvw.iso.oi-g/iso/iso-JKid-I  decoding JabU-.. 

"DoinainWire  Statistical  Report.  Autumn  2t)12. 
CRNTR:  htlpd/wmv.conir.org/ 

DoimdnWiiv  St(itJicpoit_2(ll2J. 


m;magers”  in  the  uslLD  within  the 
localitv  name  sitace.-* 

'fhe  usTLD  has  historically  served  as 
a  home  for  American  businesses, 
individuiils.  and  localities  cind  is 
luiinttged  by  N  TIA  through  a  contrac.t 
with  Nenstar,  Inc.'"*  Recognizing  the 
value  of  the  continued  operation  of  the 
usTl.D,  NTIA  initiated  a  procurement 
process  for  the  us  I  LD  contrci(;t,  sehtt.ting 
Neti.star,  Inc.  in  2()()1.  for  a  term  of  six 
years.  NTIA  again  initiated  a 
procurement  process  for  the  usTLD 
contract  in  2007  and  again  selected 
Nenstar,  Inc.  The  current  contract 
oxi)ires  on  August  31, 2013.  Civen  the 
expiration  date  ol  the  current  contrac.t, 
NTIA  is  taking  this  opportunity  to 
solicit  comment  on  ways  to  enhance  the 
current  policies  and  reepurements  to 
encourage  continued  innovation, 
growth,  and  increased  use  of  the  uslLD 
s])ace. 

In  2007,  NTIA  i.ssned  a  Statement  ol 
Work  (SUW)  that  outlined  several  key 
requirements  that  govern  the  us'I’LD 
Sluice.”  For  exanqile,  to  operate  in  the 
us'l’LD  sjjace.  domain  owners  must 
fulfill  a  U.S.  N(!XUS  recpiirement  by 
providing  proof  of  a  bona  fide  presence 
or  residence  within  the  United  States.^ 
Each  registrar  in  the  usTf.D  space  must 
provide!  puhliclv  accessible!,  ae:e.ur<ite!, 
ami  ui)-te)-elate!  WllOlS  infbrmatie)!!  fe)r 
e!<!e:h  .us  registrant.  Alse),  the  De)t  Kiels 
Imijlementation  anel  Effie;ie!ne;y  Ae:t  e)t 
2002  (Dot  Kiels  Ae:t),  Fuh.  L.  No.  107- 
317,  reupiirexs  the  cre!atie)n  and 
mciintenane;e  eif  a  see:e)nel  level  ele)m:un 
within  the  usTLD  (kiels.us)  as  a  safe 


*  ■•Doh!>>aUKt  MauaHurs"  aru  maiiasurs  of  elulugaluel 
sutKlomahis  in  Iho  11.0  siiac.u  such  as 
statu. mai  vland. us  or  ci.haltinioru.mel.us.  I  ho 
itolu»atuei  manasur  lacilitatus  anel  manaaus  domain 
namu  rugistrations  using  this  locality  namo  such  as 
tourism. ci.haltimoru.md. us  to  hu  o|)ur,atud  hy  local 
registrants.  Thu  usTl.D  taintractor  is  rue|uirt!d  to 
have  an  agriiumunt  in  place  with  each  dulug.itud 
manager.  In  most  cases,  the  us  I  l.O  contractor  does 
not  have  direct  contractual  agreements  with  lot:ality 
registrants  within  delegated  suhdomains.  howevisr. 
the  “delegateel  managers"  are  reipiired  to  enlorce 
u.sTl.O  policies  with  their  registrants.  Forcummt 
"delegated  manager"  policiejs.  see  blip:// 

inyiv.iunisInrAC'i/dcIcgnlcd-niontigcrs/.  For  a 

definition  and  descriiition  of  "lot:ality  name,  .see 
RF(;i4K0.  "The  US  Domain."  available  at  http:// 

tools.ietf.org/html/rfcl  4il(). 

''11ie  \isTI.I)  was  originally  administered.  I'rior  to 
2001.  through  a  cooperative  agreement  between  the 
U.S.  Uovernment  and  Network  Solutions.  Inc. 
Network  .Solutions  subcontracted  administration  of 
the  us1  l.D  to  the  Information  .Sciences  Institute  ol 
the  Universitv  of  Southern  Ualifornia.  Dr.  |on  I’ostel 

established  the  original  structure  and 

administrative  mechanisms  of  the  us  I'I.D  in  RFC. 
14«t). 

'•The  Statement  of  Work  for  the  2I)(I7  contract  is 
available  at  btipd/w  mv.nlin.doc.gov/lilas/nliii/ 
pid>lications/nslld2()07_conlmcl.pdf.  Section  C. 

pages  4-27. 

7  11ie  full  text  of  the  current  U.S.  Nexus  policy 
can  he  found  at  bllpd/n  n  n  -iiciislai-.ns/palicws/. 


place  on  the  Internet  for  children.” 

N'l’lA  welcomes  comments  on  whether 
the.se  retpiirements  are  still  relevant, 
and  if  .so,  how  they  might  he  iqulated. 

In  addition,  security  and  .stability  of 
the  Internet  remains  a  cornerstone  of  all 
United  States  Government  (USG) 

Internet  policy  concerns.  These 
conc;erns  are  reflected  in  the  current 
contract  and  SOW  through  high-level 
.security  requirements,  including  a  new 
recpiirement  lor  Domain  Name!  System 
Security  Extensions  (DNSSEG) 
deployment  within  the  us  I  l.D. 

Community  feedback  and  input  into 
the  development  of  policies  and 
processes  is  an  im])ortant  component  to 
the  management  and  operation  ol  the 
usTLD  and  reflects  the  USG  policy 
siqjporting  the  mvdtistakholder  model  ol 
Internet  governanc.e.  Input  regarding  the 
value  of  and  interest  in  developing  a 
mechanism  that  would  allow  for 
communitv  input  and  consultation  into 
})olicy  development  i)rocesses  within 
the  nsTLD  is  encouraged.  Policies  of  the 
usTLD  should,  to  the  extent  practicable, 
b(!  informed  hy  best  jiractices  as 
develoi)ed  hv  the  global 
multistakeholder  Internet  community.’' 

Recjiiest  lor  Comment 

The  curr(!nt  usTLD  contract  will 
exi)ire  on  August  31, 2013.  Chven  this 
(!xpiratiou  date.  NTIA  is  seeking  public 
comments  regarding  how  the  current 
policies  and  requirements  impac;t  the 
ability  to  create  a  jiolicy  environment 
that  allows  for  continuing  innovation, 
growth,  and  use  of  the  usTLD  space. 

"  Comments  that  contain  references, 
studies,  research,  or  other  empirical 
evidence  or  data  that  are  not  widely 
published  should  include  copies  of  the 
II  referenced  materials  with  the  submitted 
's  comments.  While  commenters  are 

’  welcome  to  submit  c;omments  regarding 

the  (juestions  below  and  other  issues 
IS  relating  to  the  effective  oi)eration  and 
innovation  of  the  usTLD.  this  NOl  is  not 
s(!eking  comments  dir(!ctly  regarding  the 
current  contractor’s  performance. 
Specdfically,  NTIA  is  seeking  input  on 
the  following  (juestions; 

”  1 .  In  general,  what  are  your  views  on 

the  current  policies  and  requirements 


“On  )uly  ^7-  -*>W.  NT1.\  (liUtMininiKl  that  thn 
kiils.iis  domain  was  not  serving  its  intended 
l)nipose  and  suspended  the  operation  ol  the^kids.ns 
domain  as  authorized  hy  the  Dot  Kids  Act.  I’er 
statutory  reipiirement  anv  reipiest  lor  jiroposal 
issued  for  the  usTI.D  will  contain  a  recpiirement  to 
operate  the  kids. us  siiace. 

■’For  exami'le.  the  Country  Code  NanuiS 
.SupiJorting  Organization  (ccNSO).  which  is  a  part 
of  the  Intcii  net  Oorporation  for  Assigned  Names  and 
Numbers  (ICANN),  is  a  forum  in  which  best 
practices  are  discussed  and  developed,  l-or  monc 
information  regarding  the  work  ol  the  c.c.N.SO. 
pleast!  see:  hitp  J/ccnso.icann.org/. 
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that  govern  the  iisTI.D  space?  An;  they 
.still  relevant?  Are  there  wavs  to  update 
the  policies  and  practices  currently 
utilized  in  the  inanagenient  of  the 
iisTLll  that  wonhl  add  value  to  the 
sjiace?  Please  he  specific  in  yonr 
r(;spons(;. 

2.  Are  there  j)olicies  and  practices 
developed  or  ein|)loved  hv  other 
ccTLDs.  ccTLD  «)rganizations.  and  the 
stakeholder  coininnnity  that  coidd  he 
incorporated  into  the  nsTLD  space  to 
sj)nr  innovation,  growth,  and  use  of  the 
nsTLD  or  iinjjrove  the  domain  name 
njgistrant  ex])erience?  Please  he  specific 
in  yonr  nisjmnse. 

3.  How  best  conld  the  management  of 
the  iksTLD  he  structured  to  ndlect  the 
multistakeholder  model  of  policy 
d(!velopment.  particularly  in  develo])ing 
mechanisms  that  could  engage  the 
u.sTLD  community?  Please  he  specific  in 
yonr  resjion.se. 

4.  An  important  aspect  of  the 
mnltistakeholder  model  of  policy 
development  is  a  focus  on  transparency. 
Is  there  additional  information  related 
to  the  administration  and  j)erformance 
of  the  n.sTLD  contract  that  shonld  ht; 
collect(id  or  shanul  pnhlicly  in  the 
interest  of  transparency?  Please  provide 
specific  information  as  to  whv  or  whv 
not.  If  yes,  j)lease  jjrovide  s])ecific 
suggestions  in  particnlar  on  what  that 
information  should  he  and  how  that 
information  can  he  made  availahUi.S. 
Please  ])rovide  your  views  of  the  usThD 
Nexus  policy.  Does  it  enhance.  im])ede, 
or  have  no  impact  on  the  innovation 
and  growth  of  the  usTLD  space?  Please 
he  specillc  in  vonr  resj)onse. 

(i.  What  updates  could  he  made  to  the 
current  usTLD  WHOIS  policv  and 
practices  that  conld  benefit  the  u.sTLD 
registrants,  law  enforcement,  and  the 
broader  user  community? 

7.  How  can  the  kids. us  space  he 
improved?  Please  he  sjjecific  in  your 
njsponse. 

8.  What  u|)dates  could  he  made  to 
usTLD  security  policies  and  practices  to 
better  align  with  TLD  best  practices  and 
ensure  continued  .securitv  and  stahilitv 
of  the  U.sTLD? 

Diilecl:  laiHiiirv  2.5.  2013. 

I.Hwrenci;  K.  Strif:klinK, 

Assistant  Sacratary  for  (ioiunumications  ami 
Information. 

II  K  I)(m;.  2013-030."i8  Filed  8:4.')  anil 

BILLING  CODE  3510-60-P 


COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  U.S. 
(^ommi.ssion  of  Fine  Arts  is  .scheduled 


for  21  Fehruary  2013.  at  10:(){)  a.m.  in 
the  (Commission  offices  at  the  National 
Building  Mu.seum,  Suite  312,  )udic:iarv 
Scpiare,  401  !•’ Street  NW.,  Washington. 
D(C  20001-2728.  Items  of  discussion 
may  include  buildings,  parks,  and 
memorials. 

Draft  agemlas  and  additional 
information  regarding  the  (Commission 
are  available  on  our  Web  site: 
www.cfd.oov.  liuiuiries  regarding  the 
agenda  and  recpiests  to  submit  written 
or  oral  statements  shonld  he  addres.sed 
to  Thomas  Luehke,  Secretarv,  U.S. 
(Commission  of  Fine  Arts,  at  the  above 
address:  by  emailing  CFASlaff@(:fa.aov: 
or  by  calling  202-.'504-2200.  Individuals 
r(!(|uiring  sign  language  interjiretation 
for  the  hearing  impaired  should  contact 
the  Secretary  at  least  10  days  before  the 
meeting  date. 

Dated;  lamiary  2.5.  2013,  in  Washington, 
DC. 

'I'homas  Liioliki;, 

Socrotarv. 

II  K  Doc.  2(M:i-(n(l.'')l  Filed  l-:t(l-i:t:  8:45  am| 
BILLING  CODE  6331-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

TIME  AND  date:  Wednesday,  )annary  30. 
2013,  10:00  a.m.-ll:00  a.m. 

PLACE;  Room  420,  Bethesda  Towers, 
4330  I'Cast  West  Highway.  Bethesda, 
Maryland. 

STATUS:  (Commi.ssion  Meeting — Open  to 
the  Public  . 

MATTERS  TO  BE  CONSIDERED: 

Briafino  Matter:  Sections  1112/1118 
Retinirements  for  Third  Party 
(/Conformity  Assessment  Bodies. 

A  live  Webcast  of  the  Meeting  can  be 
viewed  at  mvw.cpsc.gov/wehcast.  For  a 
recorded  message  containing  the  latest 
agenda  information,  call  (301)  504- 
7048. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
'fodd  A.  Stevenson,  Office  of  the 
Secretary,  U.S.  (Consnmer  Product 
Safely  (Commi.ssion.  4330  Fast  West 
Highway,  Bidhesda,  MD  20814,  (301) 
504-7023. 

Dalnd:  )annarv  28,  2013. 

T'ndcl  A.  Stevenson, 

Socrotary. 

|FK  Doc.  201  :i-{)2 1.51)  Filed  l-20-i:t:  4:15  |)m| 
BILLING  CODE  6355-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Legal  Policy  Board;  Notice  of 
Federal  Advisory  Committee  Meeting 

agency:  Deiiartment  of  Defense. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  (Committee  Act  of 
1072  (5  U.S.(C.,  Appendix,  as  amended), 
the  (Covernment  in  the  Sunshine  Act  of 
1070  (5  U.S.(C.  552b,  as  amended),  and 
41  (CFR  102-3.151),  the  Department  of 
Defen.se  (DoD)  announces  the  following 
federal  advi.sory  committee  meeting  of 
the  Defense  Legal  Policy  Board. 
ADDRESSES:  Holiday  Inn  Ball.ston,  4010 
N.  Fairfax  Drive,  Arlington,  Virginia 
22203. 

DATES:  A  meeting  of  the  Defense  Legal 
Polic:y  Board  (hereafter  referred  to  as 
“the  Board”)  will  be  held  on  Friday, 
February  15.  2013.  The  Public  Se.ssion 
will  begin  at  0:00  a.m.  and  end  at  4;00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  (Crnber,  Defense  Legal  Policy 
Board,  P()  Box  3050,  Arlington,  VA 
22203.  hCmai  1:  StaffDircctorDefenseLagal 
Ih)IicvB()ard@()sd.iniI.  Phone:  (703)  000- 
5440. 

SUPPLEMENTARY  INFORMATION: 

I^iirpose  of  the  Meeting:  At  this 
meeting,  the  Board  will  deliberate  on 
the  July  30,  2012  tasking  from  the 
Secretary  of  Defense  to  review  certain 
military  justice  cases  in  combat  zones. 
The  Board  is  interested  in  written  and 
oral  comments  from  the  ])ublic, 
including  non-governmental 
organizations,  relevant  to  this  tasking. 
The  mission  of  the  Board  is  to  advise 
the  Secretary  of  Defense  on  legal  and 
related  legal  policy  matters  within  DoD, 
the  achievement  of  DoD  policy  goals 
through  legislation  and  regulations,  and 
other  assigned  matters. 

Agenda:  Prior  to  the  Public  Session, 
the  Board  will  condnc:t  an 
Administrative  Session  .starting  at  8:30 
a.m.  and  ending  at  9:()()  a.m.  to  address 
administrative  matters.  After  the  Public 
Session,  the  Board  will  conduct  an 
Administrative  Session  .starting  at  4:00 
l).m.  and  ending  at  4:30  i).m.  to  prepare 
for  upcoming  meetings.  Pursuant  to  41 
(CFR  102-3.100,  the  jiublic  may  not 
attend  the  Administrative  Se.ssions. 

Tentativi!  Agenda  (updates  available 
from  the  Board's  Staff  Director  at 
StaffDireetorDefenseLegalPolicyBoard® 
osd.inil). 

•  Testimony  from  representatives  of 
the  Secretaries  of  the  Military 
Departments. 
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•  Testimony  from  representatives  of 
tlie  military  criminal  investigation 
organizations. 

•  Testimonv  from  subject  matter 
exj)erts  on  the  military  justice  system. 

•  Receipt  of  ))iil)lic  comment.s — 3:00 
l).m.  to  4:00  p.m. 

Aviiilabilitv  of  Mdliiiidls  for  tho 
Mooting:  A  copy  of  the  agcaula  for  the 
Fehrnarv  15,  2013  me(!ting  and  the 
tasking  for  the  Subcommittee  may  he 
obtained  at  the  meeting  or  from  tlie 
Hoard’s  Staff  Director  at 
SldffDirootorDofonsoLogdlPoIicyBodrd® 
osd.inil. 

Public's  Accossibilitv  to  tho  Mooting: 
Pursuant  to  5  IJ.S.Ch  552h  and  41  CFR 
102-3.140  through  102-3.105,  and  the 
availability  of  s])ace.  part  of  this  meeting 
is  o])en  to  the  public.  Seating  is  limited 
and  is  on  a  first-come  basis. 

SpocidI  Acconnnoddtions:  Individuals 
re(|uiring  s])ecial  accommodations  to 
access  the  public  meeting  .should 
contact  the  Staff  Director  at 
StdffDiroctorDofonsoLogdlPoIicyBodrd® 
osd.nul  at  least  five  (5)  business  days 
prior  to  the  meeting  so  that  ai)propriate 
arrangements  can  he  made. 

Procodnros  for  Providing  Public 
Cominonts:  Pursuant  to  41  CFR  102- 
3.105(j)  and  102-3.140,  and  .section 
10(a)(3)  of  the  Federal  Advi.sorv 
Committee  Act  of  1072,  the  public  or 
interestcul  organizations  may  submit 
written  comment.s  to  the  Hoard  about  its 
mission  and  topics  ])ertaining  to  this 
])uhlic  se.ssion.  Written  comment.s  must 
1)1!  received  by  the  Designated  Federal 
Officer  at  least  five  (5)  husine.ss  days 
prior  to  the  meeting  date  so  that  the 
comment.s  may  he  made  available  to  the 
Hoard  for  their  consideration  prior  to 
the  meeting.  Written  comments  should 
he  submitted  via  email  to  the  address  for 
the  Designated  Federal  Officer  in  FOR 
FURTHER  INFORMATION  CONTACT  in  the 
following  formats:  Adobe!  Acrobat, 
WordPerfect,  or  Microsoft  Word.  Please 
note  that  since  the  Hoard  oj)erates  under 
the  provisions  of  the  Federal  Advisory 
("ommittee  Act,  as  amended,  all  written 
comment.s  will  he  treated  as  public 
documents  and  will  he  made  available 
for  public  inspection.  If  members  of  tlu! 
public:  are  interested  in  making  an  oral 
.statement,  a  written  statement  must  he 
submitted  as  above  along  with  a  rcKjuest 
to  ])rovide  an  oral  .statement.  After 
reviewing  thc!  written  comment.s,  the 
Chair])erson  and  the  D(!signated  Federal 
Officer  will  det(!rmine  who  of  the 
rcupiesting  ])ersons  will  he  able  to  make 
an  oral  jno.sentation  of  their  issue 
during  the  oj)(!n  i)ortion  of  this  nu!eting. 
Determination  of  who  will  he  making  an 
oral  pre.sentation  is  at  the  sole  discretion 
of  the  Committee  Chair  and  the 
Designated  Federal  Officer  and  will 


depend  on  time  available  and  relevance 
to  the  Committ(!e’.s  activiti(!s.  Five 
minutes  will  he  allotted  to  p(!r.sons 
desiring  to  make  an  oral  ])r(!sentation. 
Oral  ])r(!.sentations  by  memh(!rs  of  the 
public  will  h(!  permittcul  from  3:00  p.m. 
to  4:00  p.m.  in  front  of  the  Hoard.  'I’he 
number  of  oral  ])r(!S(!ntations  to  hc!  made 
will  dej)(!nd  on  thc!  numhc!!’ of  rcKjuests 
ri!c:eiv(!d  from  members  of  the  pul)lic. 

Coininittoo's  Dosignotod  Fodorol 
Of ficor:  Tho  Hoard’s  D(!signated  Federal 
Officer  is  Mr.  James  Schwc!nk,  Defense 
hc!gal  Policy  Hoard,  PO  Hox  3050, 
Arlington,  VA  22203.  Email: 
dofonsologdlpolicvbodrddfo@osd.inil. 
Phone:  (703)  097-9343.  For  meeting 
information  plea.se  contact  Mr.  David 
Cruher,  DcTense  Lt!gal  Policy  Hoard,  PO 
Hox  3050,  Arlington,  VA  22203.  Email: 
StdfjViroctorDofonsoLogdlPoIicyBodrd® 
osd.inil.  Phone:  (703)  090-5449. 

Dated:  jamiary  23.  2013. 

Aaron  Siegel, 

Allornalo  OSD  Podoral  Bogistor  Liaison 
Officor.  Dofxirlmont  of  Dofonso. 

It  K  Dec.  2(U:M)20:13  I'il(!(l  K:4.3  am| 

BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  for  Exclusive, 
Non-Exclusive,  or  Partially-Exclusive 
Licensing  of  an  Invention  Concerning 
Antibodies  With  Simultaneous  Subsite 
Specificities  to  Protein  and  Lipid 
Epitopes 

agency:  Department  of  the  Army,  DoD. 
action:  Notice. 

SUMMARY:  Announcement  is  made  of  the 
availability  for  licensing  of  the 
invention  set  forth  in  II. S.  Patent 
Apj)lication  Serial  No.  11/525,574, 
entitled  “Antibodies  with  Simidtaneous 
.Suhsite  .Specificities  to  Protein  and 
Lipid  Epitopes,’’  filed  on  September  22, 
2()()().  'rhe  United  .States  Covernment  as 
represented  by  the  Secretary  of  the 
Army  has  rights  to  this  invention. 
Foreign  rights  may  he  available. 
ADDRESSES:  Commander,  IJ..S.  Army 
Medical  Re.search  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  .Scott  .Stniet, 
Fort  Detrick,  Frederick.  MD  21702- 
501 2. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
])atent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  019-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  and  ’Fechnologv  Apjilications 
(ORTA),  (301)  019-0004;  both  at  telefax 
(301) 019-5034. 


SUPPLEMENTARY  INFORMATION:  The 
invention  relates  to  a  method  of  making 
antibodies  that  are  dual  specific  to  both 
(1)  amino  acid  secpiences  and  (2)  solid 
phase  lipid  structures.  'I’lie  invention 
has  relevance  to  such  important  subject 
matter  as  making  broadly  neutralizing 
monoclonal  antibodies  to  UlV-1. 

Hreiida  S.  Bowen. 

Army  Podoral  Bogistor  Liaison  Officor. 

|l  K  Doc.  20i:i-()20()7  Filed  l-:t()-i:t:  «:4.5  iiinl 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Army  Corps 
of  Engineers 

Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for 
the  Sacramento-San  Joaquin  Delta 
Islands  and  Levees  Feasibility  Study 

AGENCY:  Department  of  the  Army,  IJ..S. 
Army  Cor]).s  of  Engineers;  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  action  being  taken  is  the 
j)rej)aration  of  an  environmental  impact 
.statement  (ELS)  for  the  .Sacramento-.San 
Joatiuin  Delta  Islands  and  Levees 
Feasibility  .Study  (Diilta  .Study).  3'he  ELS 
will  be  prepared  in  accordance  with  the 
National  Environmental  Poliev  Act 
(NEPA).  'rhe  IJ..S.  Armv  Corps  of 
Engineers  (Cor|)s)  will  .serve  as  lead 
agency  for  compliance  with  NEPA.  The 
D(!lta  .Study  will  evaluate  alternatives  to 
meet  the  study  goals  of  restoring 
sustainahle  eco.system  functions  and 
improving  flood  risk  management  in  the 
D(!lta.  .Suisun  Mar.sh,  and  adjacent  areas. 

DATES:  Written  conmnints  regarding  the 
scoj)e  of  the  environmental  analysis 
.should  be  received  at  (see  ADDRESSES) 
by  Marcli  15,  2013. 

ADDRESSES:  Written  comment.s 
concerning  this  study  and  requests  to  be 
included  on  the  Delta  .Study  mailing  list 
should  be  submitted  to  U.S.  Army  Corj).s 
of  Engineers,  Sacramento  Di.strict, 

Public  Affairs  (Iffice,  Attn:  Delta  .Study 
.Scoping,  1325  J  .Street.  .Sacramento,  CA 
95814. 

FOR  FURTHER  INFORMATION  CONTACT:  'I’he 
II..S.  Armv  Corps  of  Engineers  Public 
Affairs  Office  via  tele|)hone  at  (910) 
557-7401,  email  at  spk- 
pdo@usdco.drniv.niil.  or  regular  mail  at 
(see  ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 

?.  Proposod  Action.  'I’he  Corps  is 
j)reparing  an  ELS  to  analyze  the 
environmental  imj)act.s  as.sociated  with 
alternatives  for  restoring  sustainahle 
eco.system  functions  and  improving 


flood  risk  iiianaginiiont  in  tho  Delta. 

Siiisun  Marsh,  and  adjaeont  areas.  ourr 

2  AlUmnilivf^s.  The  KIS  will  evaluate  i)nh 
alternatives  for  achieving  the  purpo.se  201 
and  need  of  the  proposed  action.  To  he 
develojied  through  the  (’.orps  plan 
formulation  jirocess.  the  alternatives 
analyzed  may  inc.lude  various 
coiniiinations  of  ecosy.stein  restoration 
and  flood  risk  management  measures 

designed  to  meet  the  dual  ohjectives  ot  _ 

mstored  ecosvstem  functions  and  — 

improved  flood  risk  managenieiit.  The 
arrav  of  potential  measures  and  jKissihle 
comhinations  into  alternatives  will  he 
determined  based  in  jiart  on  information 
received  during  the  .scoping  process. 

3.  Scoping  Process,  a.  Two  putilic 
.scoping  meetings  will  he  held  to  jiresent 
an  overview  of  the  Delta  Study  and  the 
l-:iS  process,  and  to  afford  all  interested  hk 
parties  with  an  ojiportunity  to  provide  fil 
comments  regarding  the  scope  of 
analvsis  and  potential  alternatives.  1  he 
first  puhlic  scoping  meeting  will  he  held  y 
at  the  Old  Sugar  Mill  252(15  Willow 
Ave.  Olarkshiirg.  California,  on  Fehruary  ^ 
19.  2013.  from  5:()0-7:(K)  i).m.  'I  he  study  j 
presentation  is  scheduled  to  begin  at 
'j-'lO  The  second  puhlic  scoiiing  j.] 

'meeting  will  he  held  at  the  Sheraton  p 

(’.rand  Sacramento.  1230  )  Street. 
.Sacramento.  Oalifomia.  on  Fehruary  20. 
2013.  from  2:00-4 ;00  p.m.  The  sUidy 
presentation  is  scheduled  to  begin  at 

2:30.  „  .  .1  r 

I).  Fotentially  significant  issues  to  lie  ^ 

analvzed  in  the  EIS  include 
programmatic,  project  specific,  and 
cumulative  effects  on  aesthetics.  ^ 

agricultural  resources,  air  (piality. 
biological  resources,  cultural  re.soiirces. 
geology  and  soils,  hazards  and 
hazardous  materials,  hydrology  and 
water  (jualitv.  land  u.se  and  jilanning. 
noise,  population  and  housing,  public 
services,  recreation,  transportation  and 
traffic,  and  utilities  and  service  systems. 

c.  Tlie  Corps  will  consult  with  the 
.State  Historic  Freservation  Officer  to 
coiuplv  with  the  National  Historic 
Preservation  Act  of  19(i(i.  as  amended 
and  with  the  H.S.  Fish  and  Wildlife 
Service  and  National  Marine  Fisheries 
.Service  to  complv  with  the  Endangered 
Species  Act  (Ki  U.S.C.  153(i).  The  Corps 
will  also  coordinate  with  the  D.S.  fish 
and  Wildlife  .Service  to  comply  with  the 
Fi.sh  and  Wildlife  Coordination  Act  (K) 
U.S.C.  sec  (i(il).  Other  resource  agencies 
will  he  consulted  with  as  applicable. 

(I.  A  45-day  puhlic  review  jieriod  will 
lie  provided  for  all  interested  parties 
individuals  and  agencies  to  review  and 
comment  on  the  draft  EIS.  All  interested 
iiarties  are  encouraged  to  respond  to  this 
notice  and  jirovide  a  current  address  it 
they  wish  to  he  notified  of  the  draft  EIS 
circulation. 


4.  AvoilahilUy.  The  draft  EIS  is 
currently  scheihiled  to  he  available  for 
puhlic  review  and  comment  in  early 
2014. 

Dated;  fanuary  23.  2013. 

William  |.  l.eady. 

Professional  Pngiiwor.  Colonel.  V.S.  Army. 
Commanding. 

IKK  Hoc.  2(n:i-e2n!ir>  Kileil  1-:HI-1:1:  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 


Take  nolic:e  that  the  Commission 
received  the  following  electric  coi'imrate 
filings: 

Docket  Numbers:  ECl  3-07-000. 
Applicants:  Wildcat  Wind  Farm  1. 

EEC. 

De.sxTip/ion:  Application  for 

Authorization  Under  Section  203  Of 
The  f’ederal  Power  Act,  Reiiiiests  For 
Waivers  Of  Idling  Reiiuirements. 
Expedited  Review  and  ('.onfidential 
Treatment  Wildcat  Wind  Farm  1,  EEC. 

Piled  Date:  M 22! V3. 

Accession  Number:  20130122— 53.j7. 
Comments  Due:  5  ji.m.  1^1  2/12/13. 
Take  notice  that  the  Coinmission 
receiveil  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl  0-2331 -010; 

ERl 0-2343-010;  ERl 0-2319-01 5: 

ERl 0-2320-01 5;  ERl 0-231 7-01 4; 

ERl 0-2322-010;  ERlO-2324-015  F.RIO- 
2325-014;  ERl 0-2332-01 5;  ERlO-2320- 
010;  ERl 0-2327-01 7;  ER10-232H-015; 
_4(i()9-014;  ERl 0-2330-01 0. 
Applicants:  J.P.  Morgan  Ventures 
Energv  Corporation,  ).P.  Morgan 
CAimmodities  Canada  (.orporation,  13E 
Alabama  EEC.  BE  Allegheny  EEC,  BE 
C;A  EEC-.  BE  Ironwood  EITE  BE  K)  EEC-. 
BE  Eoiiisiana  EEC-.  BE  Rayle  EE(-,  t’-^-^****' 
Brakes  1,  E.E.C.,  Cedar  Brakes  11.  E.E.C-., 
Central  Power  &  Eiiiie  EEC-.  Triton 
Ihiwer  Michigan  EEC.  Utility  Contract 
F’unding,  E.E.C'. 

s  Description:  ).P.  Morgan  Sellers 

siihmits  Notice  of  Non-Material  Change 
(.  in  .Status  re  Prairie  Rose  Wind. 

Piled  Date:  M 22! V3. 

Accession  Number:  20130122—5300. 
C-’om men /.S’ Due;  5  p.m.  Ij  1  2/12/13. 

11  Docket  Nu;nher.s’;F]Rl 0-2405-003; 

ERl 0-2414-003;  ERl 0-2427-001 . 

1  Applicants:  1  ligh  I’rairie  Wind  I’arm 

•d  11,  EEC,  Old  Trail  Wind  Farm.  EEC-. 
ii.s  Telot;aset  Wind  Power  Partners,  El-C. 
f  Description:  Notice  of  Non-Material 

S  Change  in  Status  of  fligh  Prairie  Wind 
F’arm  11,  EEC],  et  al. 


Fj/ed  Da/e;  1/22/13. 

Accession  Number:  20130122--.i3.i.). 
Comments  Due:  5  p.m.  EF  2/12/13. 

Docket  Numbers:  ERl  0-2009-003; 
f;Rl  0-2004-001 ;  ERl  0-2003-001 ; 

Id’Cl 0-2002-003;  ER10-200(i-003. 

Applicants:  Escanaha  Paper  (xmiiiany, 
l-iike  Pajier  Companv,  Rmnford  Paper 
Coinpanv.  New  Page  Energy  Services, 

Inc..  Consolidated  Water  Power 

Companv.  , 

Description:  Notice  of  Non-Mateiial 
Change  in  .Status  of  NewPage  MBR 
C'-ouipanies. 

Piled  Date:  M22IV3. 

Accession  Number:  20130122--5374. 
Comments  Due:  5  p.m.  EF  2/12/13. 
Docket  Numbers:  ERl  0-2703-000; 

ERl 0-2732-000;  ERl 0-2733-000; 

ERl 0-2734-000;  ER10-2730-00(); 

F-Rl  0-2  7  3  7-000 ;  ERl  0-2  741  -000 ; 

ERl 0-2749-000;  ERl 0-2752-000; 

ERl 2-2492-002;  ERl 2-2493-002; 

ERl 2-2494-002;  ERl  2-2495-002; 

ERl 2-2490-002.  • 

Applicants:  Bangor  Hydro  Electric. 
C.ompaiiy.  Emera  Energy  U.S. 

.Subsidiary  No.  1,  In('->  Emera  Eneigy 
U.S.  Subsidiary  No.  2,  Inc..  Emera 
Energy  Services  Subsidiary  No.  1  EEC, 
Emera  Idiergv  Services  Subsidiary  No.  2 
f.EC.mera  Energy  Services  Subsidiary 
No.  3  Eir..  Emera  Energy  Services 
Subsidiary  No.  4  EEC.  Emera  Energy 
Services  Subsidiary  No.  5  EEC-.  Emera 
Energy  Services  Subsidiary  No.  0  EEC, 
lunera  Ihiergy  Services  .Suhsi diary  No.  7 
1-EC'..  Ihnera  Energy  Servic.es  Suhsidiary 
No.  8  El-C,  Emera  Energy  Servic’.es 
.Subsidiary  No.  9  EEC,  Emera  Energy 
Services  .Subsidiary  No.  10,  Emeia 
~  Energy  .Services.  Inc. 

Description:  Notice  of  C-lianp  in 
Status  of  Bangor  Hydro  Electric 
C-ompanv,  et  al. 

Piled  bate:  \I22IV3. 

Accession  Number:  20130122— .5373. 
Comments  Due:  5  ji.in.  EF  2/12/13. 
Docket  Numbers:  ERl  1-3342-001. 

•  Applicants:  Dynasty  Power  Inc.. 

‘r  Description :  Not  ice  of  Change  in 
.Status  of  Dvnastv  Power  Inc. 

Piled  Date:  M 22! V3. 

Accession  Number:  201 301 22-.i308. 

Du(^:  5  p.in.  lil  2/1 2/1 

Docket  Numbers:  ERll-42(>0-004. 

,1!  Applicants:  Richlaiid-Stryker 

Ceneration  EEC. 

Descrijdion:  Notice  of  Non-Material 
)•  Change  in  .Status  of  Richland-Stryker 

Ceneration  EEC'-. 

Piled  Date:  b 22! V3. 

Accession  Number:  20130122--.i381. 
n  Comments  Due:  5  p.m.  EF  2/12/13. 

Docket  Numbers:  ERl 2-1 053-002. 
y\pplicants:  New  York  Independent 

il  Svstem  Operator.  Inc. 

(f  Description:  New  York  Indeiiendent 

.System  Operator.  Inc:,  submits  NYISO 
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Compliance  Filing:  Order  No.  75.'5. 
Frecjnencv  Regulation  to  he  eifeclive  12/ 
31/9998.  ' 

Filed  Date:  1/22/13. 

Accession  Ninnher:  2()13()122-.'i27(). 

(ioininents  Due:  .1  p.m.  ET  2/12/13. 

Docket  Nunihers:  ERl  2-2()37-()()l . 

/\/j/;//f,Y/;7/.s;  .Spearville  3,  EEC. 

Description:  Notice  of  Non-Material 
Change  in  Status  of  .Spearville  3,  EEC.. 

Filed  Date:  1/22/13. 

Accession  Nainber:  201 301 22-,'5371 . 

(ionnnents  Due:  5  ]).in.  ET  2/12/13. 

Docket  Numbers:  ERl  2-231 0-002. 

Ai)plicants:  Zephyr  Wind,  EEC. 

Description:  Zephyr  Wind,  El.C 
snhinits  Compliance  Filing  to  he 
effective  1/22/2013. 

Filed  Date:  M22h:i. 

Accession  Number:  20130122-.1270. 

(iomments  Due:  5  ]).m.  ET  2/12/13. 

Docket  Numbers:  ERl 2-231 4-001 . 

Applicants:  Merrill  Eynch 
Commodities,  Inc. 

Description:  Notice  of  Non-Material 
Change  in  Status  of  Spinning  S]7nr 
Wind  EEC. 

I'lled  Date:  1/22/13. 

Accession  Number:  20130122-,‘i3.'i0. 

(iomments  Due:  .1  j).m.  ET  2/12/13. 

Docket  Numbers:  ERl2-2()27-002. 

Applicants:  CiUuWnu  .Solar,  EEC. 

Description:  Notice  of  Non-Material 
Change  in  .Status  of  Catalina  .Solar.  EEC. 

Filed  Date:  1/22/13. 

Accession  Number:  20130122-.'j3.'i2. 

Comments  Due:  5  p.m.  ET  2/12/13. 

Docket  Numbers:  ERl  3-108-001 . 

Applicants:  California  lnde])endent 
.System  0])erator  Corporation. 

Description:  (California  Independent 
.System  Operator  Corporation  snhmits 
tariff  filing  per  3.'):  2013-01-22  We.stern- 
DSR  I13AAOA  Amendment  No.  2 
Compliance  Filing  to  he  effective  1/3/ 
2013. 

Filed  Date:  1/22/13. 

Accession  Number:  20130122-.'5277. 

(Comments  Due:  .'j  ]).m.  ET  2/12/13. 

Docket  Numbers:  ERl  3-21 8-001. 

Applicants:  California  Indejjendent 
.System  Ojjerator  (Corporation. 

Description:  California  Independent 
.Systcnn  Operator  Corjioration  snhmits 
2012-01-22  Cenerator  Project 
Downsizing  (Comjjliance  I'd  ling  to  h(! 
effective  1/1/2013. 

Filed  Date:  1/22/13. 

Accession  Number:  20130122-.'j2.13. 

(Comments  Due:  .1  ]).m.  ET  2/12/13. 

Docket  Numbers:  ERl  3-71 2-001. 

Api)licants:  CAnmrron  Wind  Energv, 
EE(C. 

/Oe.smp/io;?;  Cimarron  Wind  Energy, 
EE(C  snhmits  Amendment  to  Notice  of 
Succession  and  Revisions  to  Market 
Based  Rate  Tariff  to  he  effective  l/.'i/ 
2013. 


Filed  Date:  1/22/13. 

Accession  Number:  20130122-.‘i200. 

(Comments  Due:  .'5  |).m.  ET  2/12/13. 

Docket  Numbers:  ERl  3-789-000. 

Applicants:  New  York  .State  Ehictric  & 
Cas  (Cor])oration,  New  York 
Independent  .System  ()])erator,  Inc. 

Description:  New  York  .State  Electric 
Ik  (Cas  (Cori)oration  snhmits  Amended 
Restated  .SCI A  No.  1077  among  NYESO, 
NY.SEC  and  AECS  We.stover  to  he 
effective  12/20/2012. 

Filed  Date:  1/22/13. 

Accession  Number:  20130122-.')244. 

Comments  Due:  .5  j).m.  ET  2/12/13. 

Take  notice  that  the  (Commission 
received  the  following  public  utility 
holding  company  filings: 

Docket  Numbers:  PH  13-1 0-000. 

Applicants:  The  Coldman  Sachs 
Crou]),  Inc. 

Description:  The  Coldman  Sachs 
Croup,  Inc.  snhmits  Notice  of  Material 
Change  in  Facts  of  FER(CC-0.'jB  Waiver 
Notification. 

Filed  Date:  1/22/13. 

Accession  Nundyer:  20130122-.'i330. 

Comments  Due:  .'i  ]).m.  ET  2/12/13. 

Docket  Numbers:  PH13-1 1-000. 

Applicants:  JP  Morgan  (Cha.se  &  Co. 

Description:  JPMorgan  (Chase  &  (Co. 
snhmits  FER(C-0.5-B  Waiver 
Notifu:ation. 

Filed  Date:  1/22/13. 

Accession  Number:  201 301 22-.'i378. 

Comments  Due:  .S  p.m.  ET  2/12/13. 

Docket  Numbers:  PH  13-1 2-000. 

Applicants:  NewPage  Holdings,  Inc. 

Description:  NewPage  Holdings,  Inc. 
snhmits  FER(C-().'}-B  Waiver 
Notification. 

Filed  Date:  1/22/13. 

Accession  Number:  20130122-.'S379. 

Comments  Due:  p.m.  ET  2/12/13. 

The  filings  are  accessible  in  the 
Commission’s  eEihrary  system  by 
clicking  on  the  links  or  (juerving  the 
docket  number. 

Any  person  desiring  to  intervene  or 
prot(;st  in  anv  of  the  above  proc(!edings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commi.ssion’s 
Regulations  (18  (3FR  38.'i.211  and 
38,1.214)  on  or  before  ,1:00  p.m.  Ea.stern 
time  on  the  sj^ecified  comment  date. 
Protests  may  he  considered,  but 
intervention  is  necessarv  to  h(!come  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
r(!qnirement.s,  interventions,  protests, 
service,  and  (lualifying  facilities  filings 
can  he  found  at:  http://\\'\\'\v.ferc.gov/ 
docs- filing/e  filing/ filing-rec}. pdf.  For 
other  information,  call  (80())  2()8-3(i7(i 
(toll  free).  For  TTY,  call  (202)  102-8019. 


Dat(!(I:  laniiarv  23.  2013. 

Nathaniel  ).  Davis,  Sr., 

Deputy  Secretary. 

|I  K  Doc.  20i:t-030(i«  MUhI  K;4.''>  Iiinl 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

Take  notice  that  the  Commi.ssion 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl 0-2400-004; 

ERl 0-2401-004;  ERl 2-082-001;  ERlO- 
2403-004;  ERl  1-2201-008;  ERl 3-17- 
002;  ERl 2-1 31 1-004  ERl 0-2400-001; 
ERl 1-4029-004. 

Afyplicants:  Canandaigua  Power 
Partners.  EEC.  Canandaigua  Power 
Partners  11,  EEC,  Firie  Wind,  EEC, 
Evergreen  Wind  Power,  EEC,  Evergreen 
Wind  Power  111,  EEC,  Niagara  Wind 
Power.  EEC.  .Stet.son  Holdings,  EEC. 
Stetson  Wind  11,  EEC,  Vermont  Wind. 
EEC. 

Description:  Notice  of  Change  in 
.Status  of  Canandaigua  Power  Partners. 
EEC.  et  al. 

Filed  Date:  1/23/13. 

Accession  Number:  20130123-1127. 
Comments  Due:  1  p.m.  ET  2/13/13. 
Docket  Numbers:  ERl  1^107-003; 

ERl 3-700-000;  ERl 1-4101-004;  ER12- 
128-001;  ERl 3-719-000;  ERl 1-4100- 
00,3;  ERl 3-718-000;  ERl  2-979-002; 

ERl 1-4498-003;  ERl 1-4499-003. 

Applicants:  Canvty  River  Wind 
Project.  EEC.  Rocky  Ridge  Wind  Project. 
EE(E  .Smoky  Hills  Wind  F’arm,  EEC, 
.Smoky  Hills  Wind  Project  II,  EEC. 
Canastota  W  inti  power,  EEC.  ECI^ 
Stillwater  Solar,  EEC.  Enel  Stillwater, 
EEC. 

Description:  .Supplement  to  [annary 
11.  2013  Notice  of  (diange  in  .Status  of 
.Smokev  Hills  Wind  Farm.  EEC,  et  al. 
Filed  Date:  1/18/13. 

Accession  Number:  20130118-1219. 
Comments  Due:  1  p.m.  ET  2/8/13. 
Docket  Numbers:  ERl 2-28 1-002. 
Applicants:  Northampton  Cenerating 
Com])any,  E.P. 

Description:  Notice  of  Non-Material 
Change  in  .Status  of  Northampton 
Cenerating  Companv,  E.P. 

Filed  Date:  1/22/13. 

Accession  Number:  20130122-138(i. 
Comments  Due:  1  p.m.  ET  2/12/13. 
Docket  Numbers:  FiRl  3-007-001. 
Applicants:  Tucson  Electric  Power 
Comj)any. 

Descript  ion -.Tucson  Electric  Power 
Companv  submits  tariff  filing  per 
31.17(h);  Errata  to  TEP  Filing  to  Revi.se 
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MBR  Ancillary  Service  Category  Status 
to  he  effective  2/20/201 .3. 

Fihd  Date:  1/23/13. 
y\(:cession  Nuinher:  2()13()123-.'j()70. 
(joniments  Dae:  .1  p.m.  l']T  2/13/13. 
Docket  Nuiahers:  HKl  3-0(j8-()()l . 

IJniSource  Energy 
D(;veiopin(!nt  (Company. 

Description:  UniSource  Energy 
D(!velopinent  Conijianv  submits  tariff 
filing  ])er  3.'i.l7(l)):  Errata  to  UED  Filing 
to  Revise  M13R  Ancillarv  .Service 
Category  .Status  to  be  effective  2/20/ 

2013. 

Filed  Date:  1/23/13 
Accession  Nainber:  201 30123-.'i0t)(). 
(Comments  Dae:  .‘i  ]).m.  ET  2/13/13. 
Docket  Namhers:  ERl  3-070-001. 
AppIic(aits:UNS  Electric,  Inc. 
Description:  IIN.S  Electric,  Inc. 
submits  tariff  filing  per  3.1.17(1)):  Errata 
to  UN.S  Filing  to  Revise  MBR  Ancillarv 
.Service  Categorv  .Status  to  be  effei.tive  2/ 
20/2013. 

Filed  Date:  1/23/13. 

Accession  Namher:  201 30123-.il 00. 
(ionanents  Dae:  .1  p.m.  ET  2/13/13. 
Docket  Nainhers:  ERl3-73t)-001. 
Applic(nits:  Tv.xpo  Power.  LP. 
Descrii)tion:Te\po  Power.  LP  submits 
tariff  filing  per  3.1.17(b):  Amentlment  of 
Pending  Filing  1  to  be  effective  1/11/ 
2013. 

Filed  Date: 

Accession  iVainber:  20130123-.1084. 
(ionanents  Dae:  .1  p.m.  I']'!'  2/13/13. 
Docket  Nambers:  ERl  3-740-001. 
/\p/j//f;o/7/.s;  EnerPenn  USA  LLCL 
Description :  Ene.rFe.nn  USA  LI.C 
submits  tariff  filing  per  31.17(b): 
Amendment  of  Pending  Filing  1  to  be 
effective  1/11/2013. 

Filed  Date:  1/23/13. 

Accession  \hnnber:  20130123-1082. 
(ionanents  Dae:  1  p.m.  ET  2/13/13. 
Docket  Nanibers:  ERl  3-711-001 . 
Applicants:  Midwest  lndej)endent 
Transmission  .System  Operator.  Inc. 

Description:  Midwest  Indejjendent 
Transmission  .Sy.stem  Oj)eratoi’.  Inc. 
submits  tariff  fiiing  j)er  31.17(b):  01-22- 
2013  MDIJ  y\ttachment  ()  and  CC  Errata 
to  be  effective  1/1/2013. 

Filed  Date:  1/23/13. 

Accession  Nainber:  20130123-1000. 
(ionanents  Dae:  1  ]).m.  ET  2/13/13. 
Docket  Ninnbers:  ERl  3-790-000. 
Applicants:  Nevada  Power  Comj)any. 
Descri])tion:  Nevada  Power  C.om))anv 
sulnnits  tariff  filing  i)er  31.1 3(a)(2)(iii: 
Rate  .Scliednle  No.  Ill  First  Amended  8; 
Restated  PPA  ORNI  42  to  l)e  effective  1/ 
24/2013. 

Filed  Date:  1/23/13. 

Accession  Namber:  20130123-1148. 
Comments  Dae:  1  p.m.  ET  2/13/13. 
Take  notice  that  tbe  (k)mmission 
received  tbe  following  foreign  utility 
comi)any  status  filings: 


Docket  Nambers:  FCl  3-7-000. 

Apjjlicants:  Conestoga  Wind,  LP. 

Description:  Notification  of  .Self- 
Certification  of  Foreign  Utility  Company 
.Status  of  (kniestogo  Wind,  LP. 

Filed  Date:  1/23/13. 

Accession  Namber:  20130123-1131. 

Comments  Dae:  1  p.m.  E'f  2/13/13. 

'file  filings  are  accessible  in  tbe 
(k)mmission’.s  eLibrarv  system  bv 
clicking  on  the  links  or  (pierying  tbe 
docket  number. 

Any  ])erson  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commi.ssion’s 
Regulations  (18  (d'R  381.211  and 
381.214)  on  or  before  1:00  p.m.  Ea.stern 
time  on  the  specified  comment  date. 
Prote.sts  may  be  consideied,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
infornitition  relating  to  filing 
nupiirements,  interventions,  protests, 
service,  and  cpialifying  facilities  filings 
can  be  found  at:  bttp://\v\v\v.ferc.gov/ 
docs- fi I ing/e filing/ filing-rec]. pdf.  I’or 
other  iidbrmation,  call  (800)  2()8-3070 
(toll  free).  For  TTY,  call  (202)  102-801‘). 

Dated:  )amiarv  23,  2013. 

Nathanii!!  ).  Davis,  Sr., 

Itepiity  Secretary. 

U  K  Doc.  2(n:M)2(Hi<)  Filial  l-:t()-i;i:  a:4.')  aiii| 
BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  9774-6] 

Clean  Air  Act  Operating  Permit 
Program;  Petition  for  Objection  to 
State  Operating  Permit  for  Wisconsin 
Public  Service  Corporation — JP 
Pulliam  Plant 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  order  on  petition 
to  object  to  Clean  Air  Act  operating 
permit. 

SUMMARY:  This  document  announces 
that  tbe  EPA  Administrator  has 
res])onded  to  a  petition  cisking  EPA  to 
object  to  a  Clean  Air  Act  (Act)  operating 
permit  issued  by  the  Wi.sconsin 
Ilepartment  of  Natural  Resources. 
.Specifically,  tbe  Administrator  denied 
the  petition  submitted  by  David  Bender 
of  Mcfhllivray  Westerberg  and  Bender, 
EEC,  on  behalf  of  tbe  .Sierra  (]lub,  to 
object  to  tbe  o])erating  permit  for 
Wisconsin  Public  .Service  (loi'iioration — 
IP  Pulliam  Plant. 

Pursuant  to  section  1()1(b)(2)  of  tbe 
Act,  a  petitioner  may  seek  judicial 


review  in  the  United  .States  Court  of 
Appeals  for  the  appro])riate  circuit  of 
tho.se  portions  of  the  jietition  which 
EPA  denied.  Any  petition  for  review 
shall  be  filed  within  (iO  days  from  tbe 
date  this  notice  ajipears  in  the  Federal 
Register,  pursuant  to  section  307  of  tbe 
Act. 

ADDRESSES:  You  may  review  a  co|)y  of 
the  final  order,  tbe  petition,  and  other 
su])])orting  information  at  the  EPA 
Region  1  (Iffice.  77  West  Jitckson 
Boulevard,  (diicago,  Illinois  00004.  If 
you  wish  to  examine  these  documents, 
yon  should  make  an  appointment  at 
iea.st  24  hours  before  visiting  day. 
Additionally,  the  final  order  for  the  JP 
Pulliam  Plant  ])etition  is  available 
electronically  at:  btij)://\y\v\\’.e])a.gov/ 
region()7/air/titIe5/petitiondb/petitions/ 
j)a  1 1  iam_response2012.pdf. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cenevieve  Damico,  Chief,  Air  Permits 
.Section,  Air  Programs  Branch,  Air  and 
Radiation  Division,  EPA,  Region  1,  77 
We.st  Jackson  Boulevard,  ('.hicago, 

Illinois  ()0()04,  telephone  (312)  313- 
4781. 

SUPPLEMENTARY  INFORMATION:  The  Act 
affords  EPA  a  41-day  period  to  review, 
and  object  to  as  a])])i'oj)riate.  o])erating 
permits  projiosed  by  .state  permitting 
authorities.  .Section  1()1(b)(2)  of  tbe  Act 
authorizes  any  ])erson  to  ])etition  tbe 
EPA  Administrator  within  80  days  after 
the  expiration  of  the  EPA  review  period 
to  object  to  state  operating  permits  if 
EPA  has  not  done  .so.  A  petition  must 
be  based  only  on  objections  to  the 
jiermit  that  were  rai.sed  with  reasonable 
s|)ecificity  during  the  public  comment 
jieriod  provided  by  the  state,  unless  the 
petitioner  demonstrates  that  it  was 
inijiracticable  to  raise  i.ssues  during  the 
comment  period,  or  the  grounds  for  the 
issues  arose  after  this  ])eriod. 

On  October  2.  2012,  David  Bender  of 
McCillivray  Westerberg  &  Bender  LLC, 
submitted  a  jietition  to  EPA  on  behalf  of 
tbe  .Sierra  Club,  reijuesting  that  EPA 
object  to  the  Title  V  oiierating  permit  for 
the  Wisconsin  Public  .Service 
Corporation— JP  Pulliam  Plant.  The 
petition  raised  issues  regarding:  (1)  the 
alleged  failure  to  include  beat  input 
limits  from  permits  issued  in  1987  and 
1988  and/or  reflect  Prevention  of 
.Significant  Deterioration/Nonattainment 
New  .Source  Review  reipiiiements;  and 
(2)  tbe  sufficiency  of  particulate  matter 
monitoring  for  boilers  B24 — 1327. 

On  January  7.  2013,  the  Administrator 
issued  an  order  denying  the  petition. 
The  order  explains  the  reasons  behind 
EPA’s  conclusions. 
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Dated:  January  17,  2013. 

Susan  Iliiclman, 

liat’londl  Administrator,  Itooion  5. 

IKK  Doc.  201 3-02 KKi  Kilcd  1-:10-13:  K;45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-9774-5] 


Jackson  Boulevard,  Chicago,  Illinois. 
nonOd.  Telejihone  Ninnher:  (312)  888- 
8887,  Email  Address: 
lanam(in.mi(:h(wl@opa.gov. 

SUPPLEMENTARY  INFORMATION:  I’liis 
section  provides  sujijilemental 
information  by  answering  the  following 
(jnestions: 

A.  What  is  I  lie  hackgrmnul  in  formal  ion  Y 
8.  Wlial  is  the  jnirpose  of  this  notice? 


jirovided  the  jnihlic  with  30  days  to 
comment  on  both  draft  jiermit.s. 

During  the  [nihlic  comment  jieriod, 
EPA  received  one  comment  from  NRG 
Backnj)  (Jeneration  Services  notifving 
ERA  that  ownershij)  of  the  four  diesel- 
fired  engines  ch.mged  from  Energy 
Alternatives.  Inc.  to  NR(i  Backiiji 
Ceneration  Services.  ERA  finalized  both 
jiermits  and  provided  copies  to  the 
a|)|)licant  pursuant  to  40  CiFR  124.1.1(1)) 
and  71.11(i). 

ERA  is  not  aware  of  any  outstanding 
enforcement  actions  against  NRG 
Backiij)  Generation  Services  and 
believes  the  issuance  of  these  j)ermit.s  is 
non-controversial. 

B.  What  is  the  purpose  of  this  notice? 

ERA  is  notifying  the  jtuhlic  of  the 
issuance  of  the  R.SD  jiermit  modification 
and  title  V  ojterating  permit  to  NRG 
Backup  Cieneration  Services  on 
November  28.  2012.  Since  ERA  received 
a  comment  on  the  draft  RSD  permit 
modification  and  the  draft  title  V 
})ermit.  both  j)ermits  became  effective 
on  December  28,  2012,  jnirsnant  to  40 
GER  124.1.1(h)  and  71.11(i)(2). 

Authority:  42  II..S.C.  7401  ot  stui- 

Dated:  January  17.  2013. 

Susan  Hedman. 

Itngioiud  Administrator,  lio^ion  .'j. 

IKK  Doc.  2(n:i-n21(lli  Kilod  l-;i()-l3:  K:4.')  ainl 
BILLING  CODE  6560-50-P 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting  Notice 

agency:  Federal  Election  Gommission. 
DATE  AND  TIME:  Tuesdav.  Eehruarv  .1. 
2013  At  10:00  a. m. 

PLACE:  999  E  Street  NWk.  Washington, 
DG. 

STATUS:  This  meeting  will  he  closed  to 
the  jiuhlic. 

ITEMS  TO  BE  DISCUSSED:  Gomjjliance 
matters  ])nr.snant  to  2  U.S.G.  437g. 
Audits  conducted  jnirsuant  to  2  U.S.G. 
437g.  438(h),  and  Title  28.  U.S.G. 

Matters  concerning  jiarticijiation  in  civil 
actions  or  jiroceedings  or  arbitration. 
Internal  j)ersonnel  rules  and  procedures 
or  matters  affecting  a  jiarticular 
emplovee. 

***** 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Judith  Ingram,  Rre.ss  Officer.  Telej)hone: 
(202)  894-1220. 

Shelley  E.  (larr, 

Dopnty  Socivtary  of  tiro  Commission. 

IKK  Doc.  20i:t-()22(K)  Kilcd  1-20-1 3:  4:1.5  pm| 
BILLING  CODE  6715-01-P 


Notice  of  Issuance  of  Prevention  of 
Significant  Deterioration  Modification 
and  Part  71  Operating  Permit  Renewal 
to  NRG  Backup  Generation  Services 

AGENCY:  Environmentcil  Rrotection 
Agency  (ERA). 
action:  Notice. 

SUMMARY:  This  notice  announces  that  on 
November  28.  2012,  ERA  issued  a 
Modification  to  a  Rrevention  of 
Significant  Deterioration  (RSD)  ])ermit 
to  NRG  Backuj)  Generation  Services. 

NRG  Bcickuj)  Generation  Services  owns 
and  ojierates  four  die.sel-fired  generators 
for  'freasure  Island  Resort  and  Gasino  on 
land  held  in  trust  for  the  Rrairie  Island 
Indian  (iommnnitv  in  Red  Wing, 
Minnesota.  The  modified  R.SD  jiermit 
changes  the  recpiired  interval  of  nitrogen 
oxide  ])erformance  testing  for  the  four 
engines  from  every  three  years  to  every 
five  years.  In  ti  sejiarate  action  on 
November  28,  2012,  ERA  issued  a  title 
V  jiermit  to  ojierate  renewal  to  NRG 
Backuj)  (ieneration  .Services  jnirsuant  to 
title  V  of  the  Cilean  Air  Act.  This  jiermit 
authorizes  NRG  Backuji  Generation 
.Services  to  ojierate  the  four  die.sel-fired 
generators  for  jieak  load  management 
and  hackuj)  jiower  at  the  casino. 

DATES:  During  the  jiublic  comment 
jieriod,  which  ended  on  Gt:tol)er  19, 
2012,  ERA  received  a  comment  on  the 
modified  draft  RSD  jiermit  and  draft 
title  V  Jiermit.  Therefore,  in  accordance 
with  40  GER  124.1.1(1))  and  71.11(i)(2), 
both  Jiermits  became  effective  on 
December  28,  2012. 

ADDRESSES:  'file  final  signed  jiermits  are 
available  for  public  insjiection  online  at 
http:/ /vosomito.op(i.aov/ro/r5aid.nsf/ 
'rhlral+PoniiitslOponView,  or  during 
normal  business  hours  at  the  following 
address:  U..S.  Environmental  Rrotection 
Agency,  Region  .1.  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Ghicago,  Illinois,  80804.  We  recommend 
that  you  telejihone  Michael  Eangman, 
Environmental  .Scieidi.st,  at  (312)  888- 
8887  before  visiting  the  Region  .1  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Eangman,  Environmental 
.Scientist,  Air  Rermits  .Section,  Air 
Rrograms  Branch,  U..S.  Environmental 
Rrotection  Agency.  Region  .1,  77  West 


A.  What  is  the  hackground 
information? 

NRG  Backuj)  Generation  .Services, 
formerly  Energy  Alternatives,  Inc.,  owns 
and  ojierates  four  diesel-fired  generators 
for  Treasure  Island  Resort  and  Gasino  in 
Red  Wing,  Minne.sota.  All  four 
generators  are  loc:ated  on  land  held  in 
trust  for  the  Rrairie  Island  Indian 
Gomm unity.  The  generators  are  used  for 
jieak  load  management  and  liiickuji 
Jiower  at  the  casino. 

Gn  August  14,  2007,  Energy 
Alternatives.  Inc.  submitted  to  ERA  an 
ajijilication  to  change  the  nitrogen  oxide 
jierformance  testing  interval  from  everv 
three  years  to  every  five  years.  ERA 
ajijiroved  this  change  based  on  jirevious 
Jierformance  testing  results. 

In  October  2008,  Energy  Alternatives. 
Inc.  submitted  an  ajijilication  to  renew 
its  title  V  Jiermit. 

ERA  first  made  available  for  jinlilic 
comment  a  draft  Federal  title  V  jiermit 
during  a  jiulilic  comment  jieriod  that 
endeil  on  May  10,  2010.  On  M:iy  10. 
2010,  ERA  received  a  comment  from 
Energy  Alternatives,  Inc.  exjilaining  that 
the  requested  change  to  the  nitrogen 
oxide  Jierformance  testing  interval  was 
not  included  in  the  title  V  permit.  .Since 
the  te.sting  interval  was  established  in  a 
R.SD  permit  and  since  title  V  jiermits 
cannot  change  R.SD  retjuirements,  a 
modification  to  the  RSD  jiermit  was 
required. 

On  Sejitemlier  19,  2012,  ERA  made 
available  for  jiulilic  comment  a  draft 
Fedend  RSD  jiermit  modification, 

Rermit  No.  R.SD-Rl-2 704900084-201 2- 
02,  which  included  the  nitrogen  oxide 
testing  interval  re(jnested  liv  Energv 
Alternatives.  On  the  .same  day,  ERA 
made  available  for  jiulilic  comment  a 
draft  P'ederal  title  V  jiermit  to  ojierate, 
Rermit  No.  V-Rl-2704900084-2012-10. 
This  title  V  jiermit  incorjiorated  all 
ajijilicahle  air  (jnality  retjuirements  for 
the  four  diesel-fired,  emergency  ;md 
Jieak  loiul  sharing  generators  Ibiergv 
Alternatives  owned  ami  ojierated  at 
3'reasure  Ishmil  Resort  and  Gtisino, 
including  the  monitoring  neces.sary  to 
ensure  comjiliam:e  with  the 
requirements  of  the  jiermit.  In 
accordance  with  the  retjuirements  of  40 
GFR  124.10(1))(1)  and  71.11(tl).  ERA 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Patient  Safety  Organizations: 

Voluntary  Relinquishment  From  the 
BREF  PSO 

agency:  Agencv  for  Healthcare  Re.searcli 
and  Quality  (AHRQ).  HHS. 

ACTION:  Notice  of  delisting. 

SUMMARY:  The  Patient  Safety  and 
Quality  Improvement  Act  of  2005 
(Patient  Safety  Act),  Public  Law  100-41, 
42  U.S.C.  200l)-21 — 1)-20.  provides  for 
the  formation  of  Patient  Safety 
Organizations  (PSOs),  which  collect, 
aggrcjgate.  and  analyze  confidential 
information  regarding  the  quality  and 
safety  of  health  care  (leliverv.  The 
Patient  Safety  and  Qualitv  Improvement 
Final  Rule  (Patient  .Safety  Rule),  42  CFR 
part  :i,  authoriz(!S  AHRQ.  on  behalf  of 
the  .Secretary  of  HH.S.  to  list  as  a  P.SO 
an  entity  that  attests  that  it  meets  the 
.statutory  and  regulatory  recpiirements 
for  li.sting.  A  P.SO  can  Im;  “delisted"  by 
the  .S(!cretarv  if  it  is  found  no  longer  to 
meet  the  re(|nir(unent.s  of  the  Patient 
.Safety  Act  and  Patient  .Safety  Rule,  or 
when  a  P.SO  chooses  to  voluntarily 
reliiKpiish  its  status  as  a  P.SO  for  any 
reason.  AHRQ  has  accepted  a 
notification  of  voluntary  reliiujuishment 
from  the  BRFF  P.SO  of  its  status  as  a 
P.SO.  and  has  delisted  the  P.SO 
accordingly. 

DATES:  The  directories  for  both  listed 
and  delistcul  P.SOs  are  ongoing  and 
reviewed  weekly  by  AHRQ.  The 
delisting  was  effective  at  12:()t)  Midnight 
I'7r  (2400)  on  D(!cember  22.  2012. 
ADDRESSES:  Both  directories  can  be 
accessed  electronicallv  at  the  following 
HH.S  Web  site:  http://' 

WWW. pso.AHHQ.t’ov/ index. ht  ml. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fileen  Hogan.  Center  for  Quality 
Improvement  and  Patient  .Salety,  AHRQ. 
.540  Caither  Road,  Rockville,  MD  20850; 
'felephone  (toll  free):  (800)  402-3(i07; 
Tele))hone  (local):  (201)  427-1111:  TTY 
(toll  free):  (800)  428-7221:  'ITY  (local): 
(201)  427-1120:  Fmail: 
l)s<)®AI  UiQ.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

rh(!  Patient  Safety  Act  authoriz(;s  the 
li.sting  of  P.SOs.  which  are  entities  or 
com])onent  organizations  whose 
mission  and  primary  activitv  is  to 
conduct  activities  to  improve  |)atient 
safety  and  the  (|uality  of  health  care 
delivery. 


HH.S  issued  the  Patient  .Safety  Rule  to 
imjdement  the  Patient  .Safety  Act. 

AHRQ  admini.sters  the  provisions  of  the 
Patient  Safetv  Act  and  Patient  Safetv 
Rule  (PDF  file.  450  KB.  PDF  Hel])) 
relating  to  the  listing  and  operation  of 
P.SOs.  The  Patient  Safety  Rule 
authorizes  AHRQ  to  li.st  as  a  P.SO  an 
entity  that  atte.sts  that  it  meets  the 
statutory  and  regulatory  retpiirements 
for  listing.  A  P.SO  can  be  “delisted”  if 
it  is  found  no  longer  to  meet  the 
reciuirements  of  the  Patient  .Safety  Act 
and  Patimit  .Safety  Rule,  or  when  a  P.SO 
chooses  to  voluntarily  reliiu]nish  its 
status  as  a  P.SO  for  any  reason.  .Section 
2.108(d)  of  the  Patieni  Safety  Rule 
reejuires  AHRQ  to  j)rovide  jniblic  notice 
when  it  nmioves  an  organization  from 
the  list  of  federally  ajjproved  P.SOs. 

AHRQ  has  accepted  a  notification 
from  the  BREF  PSO,  P.SO  number 
P()()25,  which  is  a  component  entity  of 
the  Biomculical  Research  and  Education 
Foundation,  to  voluntarily  relimpiish  its 
status  as  a  P.SO.  Accordingly,  the  BREF 
P.SO  was  deli.sted  effective  at  12:00 
Midnight  ET  (2400)  on  December  22, 
2012.  More  information  on  P.SOs  can  be 
obtained  through  AHRQ's  P.SO  W(!b  site 
at  http://www.pso.AIUlQ.gov/ 
index. html. 

DatiMi:  laiuiiirv  17.  2012. 

Larolvn  M.  (2iiii(:y, 

Director. 

|1K  Doc.  2()1;{-()1<I()H  Filed  H:4.'>  atn| 

BILLING  CODE  4160-90-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Patient  Safety  Organizations: 

Voluntary  Relinquishment  From  The 
Connecticut  Hospital  Association 
Federal  Patient  Safety  Organization 

agency:  Agencv  for  Healthcare  Rcisearch 
and  Quality  (AilRQ),  HH.S. 

ACTION:  Notice  of  deli.sting. 

SUMMARY:  The  Patient  .Safety  and 
Quality  Improvement  Act  of  2005 
(Patient  .Safety  Act).  Public  Law  109-41. 
42  l)..S.(’,.  299b-21 — b-2(i,  provides  for 
the  formation  of  Patient  .Salety 
Organizations  (P.SOs),  which  collect. 
aggr(!gate.  and  analyze  confidential 
information  regarding  the  ([iiality  and 
.safety  of  health  care  delivery.  The 
Patient  .Safety  and  Quality  Improvement 
Final  Rule  (Patient  Safety  Rule).  42  (d-'R 
jjart  2.  authorizes  AHRQ,  on  bidialf  of 
the  .Secretary  of  HH.S.  to  list  as  a  P.SO 
an  entity  that  atte.sts  that  it  meets  the 
statutory  and  regulatory  requirements 


for  listing.  A  P.SO  can  he  “delisted”  by 
the  .Secretary  if  it  is  found  no  longer  to 
meet  the  requirements  of  the  Patient 
.Safety  Act  and  Patient  .Safety  Rule,  or 
when  a  P.SO  chooses  to  voluntarily 
r(!linc|uish  its  status  as  a  P.SO  for  anv 
reason.  AHRQ  has  accepted  a 
notific;ation  of  voluntary  reliiKiuishment 
from  The  Connecticut  Hos])itai 
Association  Federal  Patient  .Safety 
Organization  of  its  status  as  a  P.SO,  and 
has  deli.sted  the  P.SO  accordingly. 

DATES:  'I'he  directories  for  both  listed 
and  delisted  P.SOs  are  ongoing  and 
reviewed  weekly  by  AHRQ.  'Fhe 
delisting  was  effective  at  12:00  Midnight 
ET  (2400)  on  December  1, 2012. 
ADDRESSES:  Both  directories  can  be 
acc:e.ssed  electronicallv  at  the  following 
HHS  Web  site:  http://' 

WWW. })so.  AHIlQ.gov/index.  lit  ml. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Hogan,  Center  for  Quality 
improvement  and  Patient  .Safety,  AHRQ, 
540  Caither  Road,  Rockville,  MD  20850; 
'felephone  (toll  free);  (800)  402-2097; 
Telephone  (local):  (201)  427-1111:  T'fY 
(toll  fnu;):  (800)  428-7221 ;  'fTY  (local): 
(201)  427-1120;  Email: 
pso@A  1 1 II Q.  h  h  s.go  \'. 

SUPPLEMENTARY  INFORMATION; 
Background 

'flu;  Patient  .Safety  Act  authorizes  the 
listing  of  P.SOs.  which  are  entities  or 
com])on(!nt  organizations  whose 
mission  and  ])rimary  activity  is  to 
conduct  activities  to  im])rove  patient 
safety  and  the  (luality  of  health  c:are 
delivery. 

HH.S  issued  the  Patient  Safety  Rule  to 
implement  the  Patient  .Safety  Act. 

AHRQ  administers  the  provisions  of  the 
Patient  Safety  Act  and  Patient  Safetv 
Rule  (PDF  file.  450  KB.  PDF  Help) 
relating  to  the  listing  and  operation  of 
P.SOs.  The  Patient  Safety  Rule 
authorizes  AHRQ  to  li.st  as  a  P.SO  an 
entity  that  attests  that  it  meets  the 
statutory  and  regulatory  requirements 
h)r  listing.  A  PSO  can  lx?  “(lelisted”  if 
it  is  found  no  longer  to  meet  the 
retpiirements  of  the  Patient  Safety  Act 
and  Patient  Safety  Rule,  or  when  a  P.SO 
choo.ses  to  voluntarily  relincjuish  its 
status  as  a  P.SO  for  any  rea.son.  Section 
2.108(d)  of  the  Patient  .Safety  Rule 
re(]iiires  AHRQ  to  provich;  public  notice 
when  it  nmioves  an  organization  from 
the  li.st  of  federally  approved  P.SOs. 

AHRQ  has  accejited  a  notification 
from  The  Connectic:ut  Hos|)ital 
Assoc.iation  Federal  Patient  .Safety 
Organization.  P.SO  number  P007(). 
which  is  a  component  entity  of  The 
(kmnecticut  Healtlu:are  Research  and 
Education  Foundation,  Incorporated,  to 
voluntarily  reliiujuish  its  status  as  a 


(i820 


Federal  Register / Vol.  78,  No.  21 /Thursday,  January  31,  2013/Notices 


PSO.  Accordingly,  Tlie  Connecticut 
Hospital  Assoination  Ftideral  Patient 
Safety  Organization  was  delisted 
effective  at  12:00  Midnight  ET  (2400)  on 
D(;ceinl)er  1, 2012. 

More  information  on  PSOs  can  he; 
obtained  through  A1  IRQ’s  PSO  Web  site 
at  hilp:/ /ww'w .pso.Al lUQ.gov/ 
indox.html. 

Dated:  )anuarv  17.  2013. 

(Carolyn  M.  (lancy, 

Diivclor. 
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BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Patient  Safety  Organizations: 

Voluntary  Relinquishment  From  Ryder 
Trauma  Center 

agency:  Agency  for  Healthcare!  Research 
and  Quality  (AHRQ),  HHS. 

ACTION:  Notic:e  of  delisting. 

SUMMARY:  The  Patient  Safety  and 
Quality  linjiroveinent  Act  of  2005 
(Pati(!nt  Safety  Act),  Public  Law  109-41, 
42  H.S.C.  295)1)-21 — 1)-20,  jU’ovides  for 
the  formation  of  Patient  Safety 
Organizations  (PSOs),  which  collect, 
aggregate,  and  analyze  confidential 
information  regarding  the  quality  and 
safety  of  health  c:are  delivery.  The 
Patient  Safety  and  Quality  linprovement 
Final  Rule  (Patient  Safety  Rule),  42  (iFR 
Part  3,  authorizes  AHRQ,  on  behalf  of 
the  S(!cretary  of  HHS,  to  li.st  as  a  PSO 
an  entity  that  attests  that  it  meets  the 
statutory  and  regulatory  reejnirements 
for  li.sting.  A  PSO  can  he  “delisted”  by 
the  Secretary  if  it  is  found  no  longer  to 
meet  the  reepurements  of  the  Patient 
Safety  Act  and  Patient  Safety  Rule,  or 
when  a  PSO  chooses  to  voluntarily 
relinquish  its  status  as  a  PSO  for  any 
niason.  AHRQ  has  accejited  a 
notification  of  voluntary  relinqiushment 
from  Ryder  3’rauma  Center  of  its  status 


as  a  PSO.  and  has  delisted  the  PSO 
accordingly. 

DATES:  The  directories  for  both  listcul 
and  delisted  PSOs  are  ongoing  and 
nndewed  wcuikly  by  AHRQ.  'I’he 
deli.sting  was  effective  at  12:00  Midnight 
ET  (2400)  on  November  20,  2012. 
ADDRESSES:  Both  directories  can  he 
acces.sed  electronically  at  the  following 
HHS  Website:  http://' 

WWW. pso.AUHQ.gov/indox. lit  ml. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Hogan.  Cienter  for  Quality 
Improvemiint  and  Patient  Safety.  AHRQ. 
540  Gaither  Road,  Rockville,  MD  20850; 
Telejihone  (toll  free);  (800)  403-3097; 
Telephone  (local):  (301)  427-1111;  TTY 
(loll  free):  (800)  438-7231;  TTY  (local): 
(301)  427-1130;  Email; 
pso@AHHQ.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

'I'he  Patient  Safety  Act  authorizes  the 
listing  of  PSOs,  which  are  entities  or 
comjionent  organizations  whose 
mi.ssion  and  primary  activity  is  to 
conduct  activities  to  improve  patient 
safety  and  the  (juality  of  health  care 
delivery. 

HHS  issued  the  Patient  Safety  Rule  to 
imjilement  the  Patient  Safety  Act. 

AHRQ  administers  the  provisions  of  the 
Patient  Safely  Act  and  Patient  Safety 
Rule  (PDF  file,  450  KB.  PDF  Help)  ' 
relating  to  the  listing  and  o])eration  of 
PSOs. 

The  Patient  Safely  Rule  authorizes 
AHRQ  to  list  as  a  P.SO  an  entity  that 
attests  that  it  meets  the  statutory  and 
regulatory  reejnirements  for  listing.  A 
PSO  can  be  “delisted”  if  it  is  found  no 
longer  to  meet  the  requirements  of  the 
Patient  Safety  Ac:t  and  Patient  Safety 
Rule,  or  when  a  PSO  chooses  to 
voluntarily  relinquish  its  status  as  a 
PSO  for  any  reason.  Section  3.108(d)  of 
the  Patient  Safety  Rule!  reicjuires  AflRQ 
to  jirovide  jmhlic  notice  when  it 
removes  an  organization  from  the  list  of 
federally  ajijnoved  PSOs. 

AHRQ  has  accejited  a  notification 
from  Ryder  Trauma  C.enter,  PSO  mnnher 
Pool 9,  which  is  a  conijionent  entity  of 


Jackson  Memorial  Hosjiital,  to 
voluntarily  relinquish  its  .status  as  a 
PSO.  Accordingly.  Ryder  Trauma  Center 
was  delisted  effective  at  12:00  Midnight 
ET  (2400)  on  November  20,  2012. 

More  information  on  PSOs  can  he 
obtained  through  AHRQ’s  PSO  Web  site 
at  http://www.pso.AHHQ.gov/ 
indox.html. 

Dated:  laniiarv  17,  2013. 

Carolyn  M.  Clancy, 

Diivctor. 

|FK  Doc.  2m:i-(n!l()!l  Filed  1-:te-i:t:  H:4.5  anil 
BILLING  CODE  4160-90-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 

Comment  Request 

Y’/t/e;  Child  Care  and  Uevelojiment 
Fund  Annual  Financial  Rejiort  (A(iF- 
090T)  for  3'rihes. 

OA/B  No.;  0970-0195. 

Do.s(:ription:Tv\hv.s  use  the  Financial 
Rejiort  Form  ACF-09()T  to  rejjort  Child 
Ccire  and  Develojmient  Fund  (C(iDF) 
ex|)enditnres.  Authority  to  collect  and 
rej)ort  this  information  is  found  in 
Section  058C  of  the  (ihild  Care  and 
Develojmient  Block  Chant  Act  of  1990, 
as  nndsed.  In  addition  to  the  Program 
Rejiorting  Reijuirements  set  forth  in  45 
C.FR  jiart  98,  suhjiarl  11.  the  regulations 
at  45  CFR  98.05(g)  and  98.07(c)(1) 
ciuthorize  the  Secretary  to  require 
financial  rejiorts  as  nece.ssarv. 

’frihal  grantees  submit  the  A('.F-090T 
rejiort  on  an  annual  basis  on  behalf  of 
the  Tribal  Lead  Agency  administering 
the  Child  Care  and  Develojmient  P’nnd 
(CXDF). 

The  jirevious  information  collection 
recjuirenients  related  to  the  American 
Recovery  and  Reinvestment  Act  (ARRA) 
of  2009  (Pul).  L.  111-5)  have  been 
deleted  from  this  rejiorting  form. 

Hospondonts:  Tribes  and  Tribal 
Organizations  that  are  (XDF  grantees. 


Annual  Burden  Estimates 


Instrument 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Estimated 
average 
burden  hours 
per  response 

Estimated  total 
burden  hours 

ACF-696T  CCDF  Financial  Reporting  Form  for  Tribes  . 

260 

1 

6 

1560 

Estinuitod  Total  Anmud  Harden 
Honrs:  1 500. 

Additional  Information:  Copies  of  the 
j)roj)o.sed  collection  may  he  obtained  by 


writing  to  the  Administration  for 
Ciliildren  and  Families,  Office  of 
Planning,  Research  and  Evaluation,  370 


L’Enfant  Promenade  SW.,  Washington, 
Dti  20447,  Attn:  ACiF  Rejmrts  Clearance 
Officer.  All  reijuests  should  he 
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identified  l)v  the  title  of  the  information 
collection.  Kmail  address: 
infocoll(iction@acf.hhs.^ov. 

OMB  OMH  is  recjuired  to 

make  a  decision  c;onceining  the 
collection  of  information  between  HO 
and  00  days  after  ])nhlication  of  this 
document  in  the  Federal  Register. 
'I'lKjnddre.  a  comment  is  t)(\st  assured  ol 
having  its  full  effect  if  OMB  niceives  it 
within  HO  days  of  publication.  Written 
comments  and  recommendations  for  the 
propo.sed  information  collection  should 
1m!  sent  directly  to  the  following:  Office 
of  Management  and  Budget.  Bajjerwork 
Rcuhiction  Project.  Fax:  202-H0.')-728.'i. 
Email:  ()IBA_SUBMISSION@()MB.EOP. 
(iOV,  Attn:  Desk  Officer  for  the 
Administration  for  Children  and 
Families. 

Kdhert  Sargis. 

Baports  Clearance  Officer. 

II'R  Dim;.  201;{-()2U7!)  Filed  ain| 

BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-N-0427] 

Agency  Information  Collection 
Activities;  Submission  for  Office  of 
Management  and  Budget  Revievr; 
Comment  Request;  Medical  Devices; 
Inspection  by  Accredited  Persons 
Program 

AGENCY:  Food  and  Drug  Administration, 
HITS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  19!).'). 

DATES:  Fax  written  comments  on  the 
collection  of  information  hy  March  4, 

201 H. 

ADDRESSES:  To  ensure  that  comments  on 
the  information  collection  are  received. 
OMB  rec;onnnends  that  written 
comments  he  faxed  to  the  Offit;e  of 
Information  and  Regnlatorv  Affairs, 
OMB.  Attn:  FDA  Desk  Officer,  FAX: 
2()2-H!).'')-728.‘i,  or  emailed  to 
oir(t_sal)nussion@oml). eop.gov.  All 
comments  should  he  identified  with  the 
OMB  control  nnmher  OOlO-O.'ilO.  Al.so 
include  the  FT1A  docket  nnmher  found 
in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Oittleson,  Office  of  Information 
Management,  Inioil  and  Drug 
Administration.  IH.'iO  Piccard  Dr..  Pl.'iO- 
40015,  Rockville,  MD  208.'')0.  H01-75)()- 
.')! .lO.  Daniel. Gittleson@f da. hhs.gov. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  IJ.S.C.  H,')07,  FDA 
has  .submitted  the  following  pro])osed 
colled  ion  of  information  to  OMB  for 
review  and  clearance. 


In.s|)ection  by  Accredited  Persons 
Program  Under  the  Medical  Device 
User  Fee  and  Modernization  Act  of 
2002— (OMB  Control  Number  0910- 
O.'il  0) — Extension 

3’he  Medic;al  Device  U.ser  Fee  and 
Modernization  Act  of  2002  (MDUFMA) 
(Pill).  L.  107-2.')0)  was  signed  into  law 
on  October  20.  2002.  Section  201  of 
MDUFMA  adds  a  new  |)aragraph  (g)  to 
.section  704  of  the  Federal,  Food,  Drug, 
and  Cosmetic  Act  (the  FD&C  Act)  (21 
U..S.C.  H74),  directing  F'DA  to  accredit 
third  parlies  (accredited  persons)  to 
conduct  inspections  of  eligible 
manufacturers  of  class  II  or  cla.ss  111 
devices.  'Fins  is  a  voluntary  ])rogram. 
FDA  has  a  guidance  document  that 
provides  information  for  tho.se 
interested  in  partieijjating  in  this 
program.  The  guidance  is  entitled 
“lm))lementalion  of  the  Inspection  hy 
Accredited  Persons  Program  Under  the 
Medical  Device  U.ser  Fee  and 
Modernization  Act  of  2002: 
Accreditation  Criteria.” 

FDA  based  the.se  estimates  on 
conversations  with  indn.stry,  trade 
association  rejiresentatives,  and  internal 
I’D  A  estimates.  Once  an  organization  is 
accredited,  it  will  not  he  required  to 
reapi)ly. 

In  the  Federal  Register  of  Mav  09, 
2012  (77  FR  272H4),  FDA  pnhli.shed  a 
()0-day  notice  recpiesting  ])nhlic 
comment  on  the  ])roj)o.sed  collection  of 
information.  No  comments  were 
received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


Section  of  the  FD&C  Act 

Activity 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

704(g)  . 

Request  for  accreditation  ... 

1 

1 

1 

80 

80 

Total  . 

80 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-N-0324] 

Agency  Information  Collection 
Activities',  Submission  for  Office  of 
Management  and  Budget  Review; 
Comment  Request;  Guidance  for 
Industry,  FDA  Staff,  and  Foreign 
Governments:  Fiscal  Year  2012 
Medical  Device  User  Fee  Small 
Business  Qualification  and 
Certification 

AGENCY:  Food  and  Drug  Administration, 
HILS. 

ACTION:  Notion. 

SUMMARY:  Thn  Food  and  Drug 
Adinini.stration  (FDA)  is  announcing 
that  a  ju'opo.snd  collnction  of 
information  has  linon  sulimittnd  to  tho 
Office  of  Managnmnnt  and  Budgot 
(OMB)  for  rnviow  and  clnarancn  under 
the  I’aperwork  Reduction  Act  of  199.'>. 

DATES:  Fax  written  comments  on  the 
collection  of  information  by  March  4, 
2013. 

ADDRESSES:  I'o  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  FDA  De.sk  Officer,  FAX: 
2()2-39.'5-728.'5,  or  emailed  to 
oir(i_submission@oinh.eop.gov.  Al  1 
comments  should  he  identified  with  the 
OMB  control  number  091()-0.'508.  Also 
include  the  FDA  docket  numher  found 
in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Gittleson,  Offic:e  of  Information 
Management,  l'\)od  and  Drug 
Adinini.stration,  13.50  Piccard  Dr..  P1.50- 
4()()B,  Rockville,  MD  208.50,  301-790- 
51 50,  D(}nieI.GHt}e!son@f(ki. hhs.gov. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  l].,S.O.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  (3MB  for 
review  and  clearance. 


Guidance  for  Industry,  FDA  Staff,  and 
Foreign  Governments:  Fiscal  Year  2012 
Medical  Device  User  Fee  Small 
Business  Qualiiication  and 
(Certification — (OMB  (Control  Number 
0910-0508)— Extension 

Section  101  of  the  Medical  Device 
User  Fee  and  Modernization  Act 
(MDUFMA)  (Put).  L.  107-250)  amends 
the  Federal  Food.  Drug,  and  (Co.smetic 
Act  (the  1T3&(C  Act)  to  provide  for  user 
fees  for  certain  medical  device 
applications.  FDA  published  a  Federal 
Register  notice  on  August  1,  2011  (70 
FR  45820).  announcing  fees  for  fiscal 
year  (FY)  2012.  To  avoid  harming  .small 
Inisine.sses,  MDUFMA  jirovides  for 
reduced  or  waived  fees  for  applicants 
who  (pialify  as  a  “small  business.”  This 
means  there  are  two  levels  of  fees;  a 
standard  fee  and  a  reduced  or  waived 
small  business  fee.  You  can  (jualify  for 
a  small  husine.ss  fee  di.scount  under 
MDUFMA  if  you  reported  gro.s.s  receii)t.s 
or  .sales  of  no  more  than  .SI  00  million 
on  your  Federal  income  tax  return  for 
the  mo.st  recent  tax  year.  If  you  have  any 
affiliates,  ])artner.s,  or  parent  firms,  you 
must  add  their  gross  rec:eipt.s  or  sales  to 
yours,  and  the  total  must  he  no  more 
than  $100  million.  If  your  gross  receipts 
or  sales  are  no  more  than  .$30  million, 
including  all  of  your  affiliates,  partners, 
and  parent  firms,  von  will  akso  (jualifv 
for  a  waiver  of  the  fee  for  your  first 
(ever)  premarket  application  (product 
develoj)ment  protocol,  biologies 
lic:ensing  application,  or  premarket 
report).  An  applicant  must  j)ay  the  full 
standard  fee  unle.ss  it  provides  evidence 
demonstrating  to  FDA  that  it  meets  the 
“small  business”  criteria  (Form  FDA 
3002,  “FY  2012  MDUFMA  Small 
Busine.ss  Qualification  Certification — 
For  a  Business  Headquartered  in  the 
United  States”).  The  evidence  required 
by  MDUFMA  is  a  copy  of  the  mo.st 
rec:ent  Federal  income  tax  return  of  the 
aj)])licant.  and  any  affiliate,  jiartner,  or 
parent  firm.  FDA  will  review  these 
materials  and  dei:ide  whether  an 
ap])licant  is  a  “small  business”  within 
the  meaning  of  MDUFMA. 

The  2007  Amendments  provide  an 
alternative  way  for  a  foreign  business  to 
(pialifv  as  a  small  business  eligible  to 
pay  a  significantly  lower  fee  when  a 
medical  device  user  fee  must  he  paid 
(Form  FDA  3002A.  “FY  2012  MDUFMA 
Foreign  Small  Busine.ss  Qualification 
Certification — For  a  Busine.ss 
Headquartered  Outside  the  United 
States”).  Before  passage  of  the  2007 
Amendments,  the  only  way  a  business 
could  (jualify  as  a  small  business  was  to 
submit  a  Federal  (U.S.)  income  tax 
return  showing  its  gross  receipts  or  sales 
that  did  not  exceed  a  statutory 


threshold,  currently,  $100  million.  If  a 
business  could  not  provide  a  Federal 
income  tax  return,  it  did  not  cpialify  as 
a  small  business  and  had  to  ])ay  the 
standard  (full)  fee.  Because  many 
foreign  husines.ses  have  not.  and  cannot, 
file  a  Federal  (U.S.)  income  tax  return, 
this  reejuirement  has  effectively 
prevented  those  husines.ses  from 
(|ualifving  for  the  small  busine.ss  fee 
rates.  Thus,  foreign  governments, 
including  the  Eurojiean  Union,  have 
objected.  In  lieu  of  a  Federal  income  tax 
return,  the  2007  Amendments  will 
allow  a  foreign  business  to  (pialify  as  a 
small  business  by  submitting  a 
certification  from  its  national  taxing 
authority,  the  foreign  ecpiivalent  of  our 
Internal  Revenue  Service.  I'his 
certification,  referred  to  as  a  “National 
Taxing  Authority  Certification.”  mu.st: 

Be  in  English;  he  from  the  national 
taxing  authority  of  the  country  in  which 
the  busine.ss  is  headquartered;  provide 
the  business’  gross  receipts  or  sales  for 
the  mo.st  recent  year,  in  lioth  the  local 
currency  and  in  U.S.  dollars,  and  the 
exchange  rate  used  in  converting  local 
currency  to  U.S.  dollars;  jirovide  the 
dates  during  which  the  reported  receipts 
or  sales  were  collected;  and  hear  the 
official  seal  of  the  national  taxing 
authority. 

Both  Forms  FDA  3802  and  FDA 
38()2A  are  available  in  the  guidance 
document.  “Cuidance  for  Industry, 

Food  and  Drug  Administration  .Staff, 
and  Foreign  (Governments:  FY  2012 
Medical  Device  User  Fee  .Small  Busine.ss 
Qualification  and  Certification,” 
available  on  the  Internet  at:  http://\\'\Y\v. 
fdo.gov/downioads/ModicolDovicos/ 
DoviceRegulationondCjuidonco/ 
Ovorviow/ModicolDoviceliserFooond 
Modorni'/MtionA  ctMDUFMA  / 
U(JM267051.pdl.  This  guidance 
describes  the  criteria  FDA  will  use  to 
decide  whether  an  entity  cpialifies  as  a 
MDUFMA  small  hu.siness  and  will  help 
j)r().s])ective  applicants  understand  what 
they  need  to  do  to  meet  the  small 
husine.ss  criteria  for  FY  2012. 

'I’he  Form  FDA  3802  burden  is  based 
on  the  numher  of  apjilications  received 
in  the  la.st  3  years.  FDA  believes  most 
entities  that  submit  Form  FDA  38()2A 
will  not  have  any  affiliates,  and  very 
few  will  have  more  than  three  or  four 
affiliates.  Based  on  our  experience  with 
Form  FDA  3802 A,  FDA  believes  each 
husine.ss  will  nupiire  1  hour  to  complete 
the  form. 

In  the  Federal  Register  of  April  18, 
2012  (77  FR  23287),  FDA  published  a 
80-day  notice  recpie.sting  public 
comment  on  the  jirojio.sed  collection  of 
information.  No  comments  were 
received. 
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FD.A  e.stiinates  the  burden  of  this 
collection  of  information  as  follows: 

Table  1— Estimated  Annual  Reporting  Burden  ^ 


Form  FDA  No. 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

3602  . 

1 

1 

3602A . 

1 

1 

Total  . 

5,100 

’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Diilcid:  liiiuiiiry  25.  2012. 

I.eslie  Kux. 

AssisUinl  (Joniniissionar  for  Policy. 
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BILLING  CODE  416(M)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  FDA-201 2-P-091 6] 

Determination  That  DIFFERIN 
(Adapalene)  Solution,  0.1%,  Was  Not 
Withdrawn  From  Sale  for  Reasons  of 
Safety  or  Effectiveness 

agency:  Food  and  Drug  Administration. 

Hits. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  has  determined 
that  DIFFERIN  (adapalene)  .solution. 
0.1%  (NDA  20-338).  was  not  withdrawn 
from  sale  for  reasons  of  safety  or 
effectiveness.  This  determination  will 
allow  F’DA  to  approve  abbreviated  new 
drug  applications  (ANDAs)  for 
adajialene  solution.  0.1%.  if  all  other 
legal  and  regulatory  rerpiirements  are 
met. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nisha  Shah,  Center  for  Drug  Evaluation 
and  Research,  f'ood  and  Drug 
Administration,  10903  New  Hamp.shire 
Ave..  Bldg.  51,  rm.  0222,  Silver  .Spring, 
MD  20993-0002,  301-790-4455. 
SUPPLEMENTARY  INFORMATION:  In  1984, 
Congnjss  enacted  the  Drug  Price 
(',omj)etilion  and  Patent  Term 
Re.storation  Act  of  1984  (Pub.  E.  98-417) 
(the  lt)84  amendments),  which 
authorized  the  ap])roval  of  duplicate 
versions  of  drug  j)roducts  approved 
under  an  ANDA  jirocedure.  ANDA 
apjilicants  must,  with  certain 
ext;eptions.  show  that  the  drug  for 
which  they  are  .seeking  approval 
contains  the  .same  active  ingredient  in 
the  same  strength  and  do.sage  form  as 
the  “li.sted  drug,”  which  is  a  version  of 


the  drug  that  was  previously  ajjproved. 
ANDA  applicants  do  not  have  to  rejieat 
the  extensive  clinical  testing  otherwi.se 
net;(;ssary  to  gain  ap])roval  of  a  new 
drug  apjilication  (NDA).  'The  only 
clinical  data  recpiired  in  an  ANDA  are 
data  to  .show  that  the  drug  that  is  the 
subject  of  the  ANDA  is  hioecpiivalent  to 
the  listed  drug. 

The  1984  amendments  include  what 
is  now  .section  505(j)(7)  of  the  luuieral 
Food,  Drug,  and  (iosmetic  Act  (21  l)..S.(L 
355(j)(7)),  which  recpiires  h’DA  to 
publish  a  list  of  all  a))proved  drugs. 

FDA  publishes  this  list  as  j)art  of  the 
“Approved  Drug  Products  With 
Therapeutic  E()ui valence  Evaluations," 
which  is  known  generally  as  the 
“Orange  Book."  Under  FDA  regulations, 
drugs  are  removed  from  the  li.st  if  the 
Agency  withdraws  or  suspends 
apjiroval  of  the  drug’s  NDA  or  ANDA 
for  reasons  of  safety  or  effect  iv(m(;.ss  or 
if  FDA  determines  that  the  li.sted  drug 
was  withdrawn  from  .sale  for  reasons  of 
safetv  or  effectiveness  (21  OFR  314.182). 
Under  §314.1 81  (a)(1)  (21  CFR 
314.181(a)(1)),  the  Agency  must 
determine  whether  a  li.sted  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  before  an  ANDA 
that  refers  to  that  listed  drug  may  he 
approv(;d.  FDA  may  not  apjjrove  an 
ANDA  that  floes  not  refer  to  a  li.sted 
drug. 

DIFFERIN  (adapalene)  solution,  0.1%, 
is  the  subject  of  NDA  20-338,  held  by 
Galderma  Laboratories,  L.P.,  and 
initially  approvful  on  May  31,  1998,  and 
is  indicated  for  the  topical  treatment  of 
acne  vulgaris.  This  ])roduct  is  curnmtly 
listed  in  the  “Di.scontinued  Drug 
Product  List”  section  of  the  Orange 
Book. 

Ei,  Inc.,  on  behalf  of  (;;ill,  Inc.  (d/h/a 
Rochester  Pharmaceuticals),  submitted  a 
citizen  petition  dated  August  23,  2012 
(Docket  No.  FDA-201 2-P— 0918),  under 
21  ('.FR  10.30,  refpie.sting  that  the 
Agency  determine  whether  DIFFERIN 
(adaj)alene)  solution,  0.1%,  was 
withdrawn  from  sale  for  reasons  of 
safetv  or  effect ivcmess. 


After  considering  the  citizen  petition 
and  revifuving  Agency  records,  FDA  has 
determined  under  §314.181  that 
DIFFERIN  (adapalene)  solution,  0.1%, 
was  not  withdrawn  for  reasons  of  safety 
or  effectiveness.  The  j)etitioner  has 
identifi(;d  no  data  or  other  information 
suggesting  that  this  product  was 
withdrawn  for  reiisons  of  safety  or 
effectiveness.  We  have  ciirefully 
reviewed  our  files  for  records 
concerning  the  withdrawal  of  DIFFERIN 
(adapalene)  solution,  0.1%,  from  sale. 
We  also  have  indej)endently  evaluated 
relevant  literature  and  data  for  po.ssihle 
])ostmarketing  adverse  events  and  have 
found  no  information  that  would 
indicate  that  this  j)roduct  was 
withdrawn  from  sale  for  nxisons  of 
sahity  or  effect i\'ene.s.s. 

Accordingly,  the  Agency  will 
continue  to  list  DIFFERIN  (adapalene) 
solution,  0.1%,  in  the  “Di.scontinued 
Drug  Product  List”  section  of  the  Orange 
Book.  The  “Di.scontinued  Drug  Product 
List”  delineates,  among  other  items, 
drug  jjroducts  that  have  been 
di.scontinued  from  marketing  for  rea.son.s 
other  than  safetv  or  (dfectiveness. 
ANDAs  that  nTer  to  DIFFERIN 
(adapalene)  .solution,  0.1%,  may  he 
ajijjroved  by  tlu!  Agency  as  long  as  they 
meet  all  other  l(!gal  and  regulatory 
recpiirements  for  the  aj)]noval  of 
ANDAs.  If  FDA  determines  that  labeling 
for  this  drug  jjroduct  should  he  revised 
to  meet  current  standards,  the  Agency 
will  advise  ANDA  applicants  to  submit 
such  labeling. 

Datinl:  |amiary  24,  21)13. 

LonHc  Kux, 

AssislanI  (ionooissioiicr  for  Policy. 

IKK  Hoc.  2(n:)-02()K7  I'ilod  8:4,5  :im| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0035] 

Considerations  Regarding  Food  and 
Drug  Administration  Review  and 
Regulation  of  Drugs  for  the  Treatment 
of  Amyotrophic  Lateral  Sclerosis; 
Public  Hearing 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  hearing:  request 
for  comments. 

SUMMARY:  Tlie  Food  and  Drug 
Administration  (FDA  or  the  Agency)  is 
announcing  a  public  hearing  to  obtain 
injnit  on  the  Agency's  regnlation  of 
drugs  for  the  treatment  and/or 
management  of  amyotrophic  lateral 
sclerosis  (ALS).  FDA  is  holding  this 
public  hearing  to  allow  jjatients. 
caregiv(!rs,  advocates,  hiialth  care 
providers,  academia,  industry,  and  other 
interested  ])er.sons  to  give  their 
perspectives  on  various  aspects  of  the 
develo])ment  of  drugs  for  the  treatment 
or  management  of  ALS.  The  input  from 
this  public  hearing  will  help  inform  the 
work  of  FDA  offices  that  review 
aj)j)lications  for  drugs  for  the  treatment 
of  AI.S. 

DATES:  Public  Hearing:  The  public 
hearing  will  he  held  on  Fehruarv  2.1, 
2013,  from  0  a.m.  to  .1  ]).m.  However, 
depending  on  the  level  of  public 
partici])ation,  the  meeting  may  he 
extended  or  end  early. 

Prcscnialions  and  Conuucnts:  Submit 
either  electronic  or  written  re(|ue.sts  for 
oral  pre.sentations  to  David  hanks  or 
Steve  Morin  (see  FOR  FURTHER 
INFORMATION  CONTACT)  by  Fehruarv  8, 
2013.  Submit  electronic  comments  to 
bttp://\v\v\\’. regulations. gov  by  March 
25,  2013.  Submit  written  comments  to 
the  Division  of  Dockets  Management 
(see  ADDRESSES)  by  March  2.1,  2013. 
Either  electronic  or  written  comments 
will  h(;  accepted  after  the  hearing  until 
March  2.1,  2013. 

ADDRESSES:  The  ))nhlic  hearing  will  he 
held  at  FDA  White  Oak  Cknnj)us,  10003 
New  llamj),shire  Ave.,  13ldg.  31.  Rm. 

1.10313,  Silver  Spring,  MD  20003-00t)2. 
Additional  information  on  ])arking  and 
public  transportation  may  he  ac:cessed  at 
http://\v\v\v.  fda.gov/ About  FDA/ 
WorkingatFDA/BuHdingsandFacilitics/ 
WbitcOakCampuslnfonuation/ 
uciu24174().htui. 

(ioiumeuts  and  Transcripts:  Submit 
either  electronic  or  written  comments  to 
the  Division  of  Dockets  Management 
(HFA-30.1),  Food  and  Drug 


Administration,  .1030  Fishers  Lane,  Rm. 
1001,  Rockville,  MD  208.12.  Submit 
electronic  comments  to  http:// 
wwiv.rcgn lations.gov.  Transcripts  of  the 
h(;aring  will  he  availahh;  for  review  at 
the  Division  of  Dockets  Management 
and  on  the  Internet  at  http:// 
ivw'w. rcgnIations.gov  apju’oximately  4,1 
days  after  the  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Banks,  (ienter  for  Drug  Evaluation 
and  Research,  Food  and  Drug 
Administration,  10003  New  Hami)shire 
Ave.,  Bldg.  32,  Rm.  .130.1,  Silver  Spring, 
MD  20093-0002,  301-700-84.19,  Email: 
david.hanks@fda.hhs.gov,  or  Steve 
Morin,  Center  for  Drug  Evaluation  and 
R(!searc:h,  Food  and  Drug 
Administration,  10903  New  Hampshire 
Ave.,  Bldg  32,  Rm.  .1343,  Silver  Spring, 
MD  20093-0002,  301-790-0101 ,  Email: 
stcvc.inorin@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

ALS.  sometimes  called  Lou  Gehrig’s 
disea.se.  is  a  rapidly  progressive, 
invariably  fatal  neurological  di.sea.se  that 
attacks  the  nerve  cells  (neurons) 
responsible  for  controlling  voluntarv 
mu.scles.  Messages  from  motor  neurons 
in  the  brain  (called  “upper  motor 
neurons”)  are  transmitted  to  motor 
neurons  in  the  spinal  cord  (called 
“lower  motor  neurons”)  and  from  them 
to  particular  mu.scl(!s.  In  ALS,  both  the 
npper  motor  neurons  and  the  lower 
motor  neurons  degenerate  or  die, 
ceasing  to  send  messages  to  mu.scles. 
IJnahle  to  function,  the  muscles 
gradually  weaken,  waste  away 
(atrophy),  and  twitch  (fa.sciculation.s). 
Eventually,  the  ability  of  the  brain  to 
start  and  control  voluntary  movement  is 
lost. 

ALS  causes  weakne.ss  with  a  wide 
range  of  disabilities.  Eventually,  all 
muscles  under  voluntary  control  are 
affected,  and  patients  lose  their  strength 
and  the  ability  to  move  their  arms,  legs, 
and  body.  When  mu.scles  in  the 
diaphragm  and  chest  wall  fail,  patients 
lo.se  the  ability  to  breathe  without 
ventilatorv  supjjort.  Most  jjeople  with 
ALS  die  from  re.sj)iratory  failure,  usually 
within  3  to  .1  ytiars  from  the  onsiU  of 
.sym])tom.s.  However,  about  10  percent 
of  ALS  ])atient.s  survive  for  10  or  more 
years. 

As  many  as  20,000  |)eo|)le  in  the 
United  States  have  ALS,  and  an 
e.stimated  .1,000  people  in  the  United 
States  are  diagnosed  with  the  disease 
each  vear.  People  of  all  races  and  ethnic 
backgrounds  are  affected.  ALS  mo.st 
commonly  strikes  people  between  40 
and  00  years  of  age,  hut  younger  and 


okler  peo]jle  also  can  develop  the 
disease. 

In  90  to  9.1  jjercent  of  all  AL.S  cases, 
the  disease  occurs  ap])arentlv  at  random 
with  no  clearly  a.ssociated  risk  factors. 
Patients  do  not  have  a  family  historv  of 
the  disease,  and  their  family  members 
are  not  considered  to  he  at  increased 
risk  for  developing  ALS. 

No  cure  has  yet  been  found  for  ALS. 

I  lowever,  several  y(;ar.s  ago  P'DA 
approved  the  first  drug  treatment  for  the 
disease,  RILUTEK  (rilnzole).  Clinical 
trials  with  ALS  patients  showed  that 
RILUTEK  prolongs  survival  by  several 
months.  Patients  taking  RILUTEK  mu.st 
Im;  monitored  for  liver  damage  and  other 
jjo.ssihle  side  effects.  However,  this  first 
disease-specific  therapy  offers  hope  that 
new  medications  or  combinations  of 
drugs  mav  one  dav  slow  the  progression 
of  ALS. 

Profound  unmet  medical  needs 
remain  for  ])atient.s  with  ALS.  Patients 
need  new  treatments  to  |)rovide 
.symptomatic  relief,  and  to  slow,  halt, 
reverse,  or  prevent  ALS.  In  addition  to 
fulfilling  responsibilities  to  regulate 
clinical  testing  and  marketing  of  new 
treatments  for  AL.S,  FDA  facilitates  the 
work  of  researchers  and  medical 
product  manufacturers  by  providing 
expert  technical  assistance. 

The  pnrpo.se  of  this  meeting  is  for 
FDA  to  hear  from  stakeholders  regarding 
the  needs  and  |)refer(;nces  of  ])atient.s.  as 
well  as  suggestions  regarding  how  best 
to  he  responsive  to  those  needs  and 
])reference.s. 

II.  Purpose  and  Scope  of  the  Hearing 

FDA  is  holding  this  hearing  to  seek 
input  from  AL.S  })atient.s,  caregivers, 
advocates,  academia,  health  care 
providers,  the  pharmaceutical  industry, 
and  other  interested  parties  on  their 
experience  with,  concerns  about,  and 
suggestions  for.  the  way  FDA  regidates 
the  scientific  evaluation  of,  marketing 
authorization  for,  and  postmarketing 
surveillance  of,  drugs  for  treatment  of 
AL.S.  The  scope  of  the  pre.sentations 
mav  include,  hut  are  not  limited  to, 
nonclinical  te.sting,  clinical  trials,  and 
decisions  regarding  marketing 
authorization  and  postmarketing 
surveillance  of  products  for  the 
diagnosis  or  treatment  of  this  disea.se. 

III.  Attendance  and/or  Participation  in 
the  Public  Hearing 

The  public  hearing  is  free  and  seating 
will  he  on  a  first-come,  finst-served 
basis.  Attendees  who  do  not  wish  to 
make  an  oral  j)re.sentation  do  not  need 
to  register.  Given  the  debilitating  effects 
of  AIj.S.  FDA  will  employ  all  available 
measures  to  enable  participation  of 
people  who  are  mobility-limited. 
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If  you  wish  to  make  an  oral 
presentation  during  the  iiearing,  you 
must  njgister  by  submitting  a  writtcsn  or 
electronic  re(juest  by  clo.se  of  business 
on  February  8,  2013,  to  David  Hanks  or 
.Stevj!  Morin  (see  FOR  FURTHER 
INFORMATION  CONTACT).  You  must 
provide  your  name,  title,  business 
afi'iliation  (if  ap|)lical)le),  addre.ss, 
telephone  and  fax  numbers,  email 
address,  and  tyj)e  of  organization  you 
represent  (e.g.,  industry,  consumer 
organization).  You  akso  sboidd  submit  a 
brief  summary  of  the  presmitation. 
including  the  discussion  topic(s)  that 
will  be  addressed  and  the  approximate 
time  recpie.sted  for  your  ijre.sentalion. 

We  encourage  individuals  and 
organizations  with  common  interests  to 
consolidate  or  coordinate  their 
|)resentations  to  allow  adequate  time  for 
each  r(H|uest  for  ])resentation.  Persons 
registered  to  make  an  oral  presentation 
.should  check  in  before  the  bearing. 

Participants  sbonld  submit  a  copy  of 
each  presentation  to  David  Banks  or 
.Steve  Morin  (see  FOR  FURTHER 
INFORMATION  CONTACT).  We  will  Pde  the 
bearing  schedule,  indicating  the  order  of 
pre.sentation  and  the  time  allotted  to 
each  p(!r.son.  with  the  Division  of 
Dockets  Management  (see  ADDRESSES). 
W(!  will  mail,  email,  or  fax  the  .schedule 
to  each  partici|)ant  befon;  the  bearing. 
Paiiici|)ant.s  are  encouraged  to  arrive 
early  to  ensure  the  designated  order  of 
pre.sentation. 

If  you  need  special  accommodations 
due  to  a  disability,  pbuise  contact  David 
Banks  or  .Steve  Morin  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  biast  14  days  in 
advance. 

IV.  Notice  of  Iiearing  Under  21  (TR 
Part  1.5 

The  Commi.ssioner  of  Food  and  Drugs 
is  announcing  that  the  public  bearing 
will  be  held  in  accordance  with  j)art  l.'i 
(21  CFR  j)art  1.5).  The  lujaring  will  be 
conducted  by  a  |)residing  officer, 
accompanied  by  FDA  senior 
management  from  the  Office  of  the 
(Commi.ssioner,  and  the  (Center  for  Drug 
Fvaluation  and  Re.searcb. 

Under  §  1.5.3()((],  the  bearing  is 
informal  and  the  rules  of  evidence  do 
not  apply.  No  participant  mav  interrujd 
the  pre.sentation  of  another  particijiant. 
Only  the  j)residing  officer  and  j)anel 
members  may  (luestion  any  j)(!r.son 
during  or  at  the  conclusion  of  each 
jmisentation  (§  13.3()(e)). 

Public  bearings  under  j)art  1.5  are 
subject  to  FDA’s  policy  and  ])rocedures 
for  electronic  media  coverage  of  FDA’s 
j)nblic  administrative  ])roceedings  (])art 
10  (21  (CFR  part  10),  sul)i)art  (C) 

(§  10.203(a)).  Under  §  10.205, 
rej)resentatives  of  the  electronic  media 


may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA’s  ])ul)lic 
ailministrative  proceedings,  including 
pre.sentations  lyv  participants. 

To  the  extent  that  the  conditions  for 
the  luiaring,  as  described  in  this 
(locnment,  conflict  with  any  provisions 
set  out  in  part  15,  this  notice  acts  as  a 
waiver  of  those  provisions  as  specified 
in  1.5.30(b). 

V.  Kec|uest  for  (Comments 

Interested  per.sons  may  submit  either 
electronic  comments  for  consideration 
to  htti)://\v\\’\v.Wfj,ulations.gov  or  written 
comments  to  the  Division  of  Dockets 
Management  (.see  ADDRESSES).  Persons 
who  wish  to  provide  additional 
materials  for  consideration  sboidd  file 
tbe.se  materials  with  the  Division  of 
Dockets  Management.  Yon  should 
annotate  and  organize  your  comments  to 
identify  the  specific  tojiics  to  which 
they  refer.  It  is  only  necessary  to  send 
one  set  of  comments.  Identify  comments 
with  the  (locket  numb(;r  found  in 
brackets  in  the  beading  of  this 
document.  Received  comments  may  be 
s(!en  in  the  Division  of  Dock(;ts 
Manag(!ment  b(!tween  ‘I  a.m.  and  4  p.m.. 
Monday  through  ITiday. 

VI.  Transcripts 

'fbe  bearing  will  be  transcribed  as 
sti])ulated  in  15.30(1)).  Tran.scripts  of 
the  bearing  will  be  available  for  review 
at  the  Division  of  Dockets  Management 
(see  ADDRESSES)  and  on  the  Internet  at 
http://\\\\’\\’.rHgulationH.<>ov 
approximately  45  days  after  the  bearing. 
A  transcri])t  will  also  be  available  in 
either  bard  co|)y  or  on  a  (CD-ROM  after 
submission  of  a  Freedom  of  Information 
re(]ue.st.  Written  retpiests  are  to  be  .sent 
to  the  Division  of  Freedom  of 
Information  (ELEM-1029),  Food  and 
Drug  Administration,  12420  Parklawn 
Dr..  Element  Bldg.,  Rockville,  MD 
20857. 

Ilal(!!l;  lanuarv  24,  2013. 

Leslie  Kux, 

AssislanI  doinniissionar  for  Policy. 

IFK  Dtic.  2(n:i-()3()8«  Filed  ain| 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-N-1 205] 

Accessible  Medical  Device  Labeling  in 
a  Standard  Content  and  Format  Public 
Workshop;  Request  for  Comments; 
Correction 

AGENCY:  Food  and  Drug  Administration, 
HH.S. 

ACTION:  Notice  of  public  workshop; 
recpiest  for  comments;  correction. 


SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  correcting  a 
document  that  apjjeared  in  the  Federal 
Register  of  January  7,  2013  (78  FR  951). 
rbe  document  announced  a  ])ublic 
worksbo])  entitled  “Accessible 
.Standardized  Medical  Device  Labeling.” 
The  document  was  ])ul)lisbe(l  with  the 
incorrect  date  for  snbmission  of 
])re.sentation  materials.  This  document 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Weick-Bradv,  Uenter  for  Devices 
and  Radiological  ilealtb.  Food  and  Drug 
Admini.stration,  10903  New  llam]).sbire 
Ave..  Bldg.  00,  rm.  5420,  301-79()-0089, 
FAX:  301-847-8510,  email: 
\I(irv.Br(i(i\'@f(l(i.hIis.go\’. 

SUPPLEMENTARY  INFORMATION; 

(Correction 

In  the  Federal  Register  of  Januarv  7, 
2013,  in  FR  Doc.  951-953,  on  page'952, 
the  following  correction  is  made; 

Under  Hcqufists  for  Oral 
Presentations,  on  page  952,  in  the  first 
column,  the  sentences  that  read  “All 
reciuests  to  make  oral  ])resentations 
mu.st  be  received  by  the  close  of 
registration  on  A])ril  5,  2013,  at  5  ]).m. 

If  .selected  for  ])re.sentation,  any 
pre.sentation  materials  mu.st  be  emailed 
to  Mary  Weick-Bradv  (see  FOR  FURTHER 
INFORMATION  CONTACT)  no  later  than 
March  29,  2013”  is  changed  to  read  “All 
re(|ue.st.s  to  make  oral  presentations 
must  be  received  by  the  clo.se  of 
registration  on  Ajiril  5,  2013,  at  5  p.m. 

If  .selected  for  ])re.sentation,  any 
presentation  materials  must  be  emailed 
to  Mary  Weick-Brady  (see  FOR  FURTHER 
INFORMATION  CONTACT)  no  later  than 
Ai)ril  19,  2013.” 

Dated:  )aniiarv  2.5,  2013. 

Leslie  Kux. 

Assistant  (ioinmissioner  for  Policy. 

|FR  Ooc.  2(n;i-()2()H4  Filiicl  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-E-0037] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  XALKORI 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  lias  determined 
the  regulatory  review  jieriod  for 
XALKORI  and  is  publishing  this  notice 
of  that  determination  as  retjuired  by 
law.  FDA  has  made  the  determination 
Ixicause  of  the  submission  of  an 
application  to  the  Director  of  Patents 
and  Trademarks,  Dejiartment  of 
(kimmerce.  for  the  extension  of  a  jiatent 
which  claims  that  human  drug  product. 
ADDRESSES:  Submit  electronic 
comments  to  htlp:// 
www.rf^giildtions.gov.  Submit  written 
petitions  along  with  three  copies  and 
written  comments  to  the  Division  of 
Dockets  Management  (HFA-.3()5),  Food 
and  Drug  Administration.  .'j(i3()  Fishers 
Lane.  Km.  1001,  Rockville,  MD  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heverly  Friedman,  Office  of  Regulatory 
Policy,  Food  and  Drug  Administration. 
lOOO.'l  New  Hamjishire  Ave..  Bldg.  51. 
Rm.  0284,  Silver  Spring,  MD  20093- 
0002, 301-790-3002. 

SUPPLEMENTARY  INFORMATION:  I’he  Drug 
Price  Comjietition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-070) 
generally  provide  that  a  jiatent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  apjilicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time;  A  te.sting  pha.se  and 
an  ajijiroval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemjition  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
pha.se  begins.  The  approval  phase  starts 
with  the  initial  submis.sion  of  an 
a])|3lication  to  market  tin;  human  drug 
product  and  continues  until  FDA  grants 
permi.ssion  to  market  the  drug  jjroduct. 
Although  only  a  portion  of  a  regulatory 


r(!view  ])(;riod  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  testing 
])ha.se  mu.st  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  P’DA’s  determination 
of  the  l{!ngth  of  a  regulatory  review 
])eriod  fora  human  drug  product  will 
include  all  of  the  te.sting  pha.se  and 
a])proval  phase  as  specified  in  35  l]..S.(',. 
1.5n(g)(1)(B). 

f’DA  recently  aj)proved  lor  marketing 
the  human  drug  jjroduct  XALKORI 
(crizotinib).  XALKORI  is  a  kinase 
inhibitor  indicated  for  the  treatment  of 
patients  with  locally  advanced  or 
metastatic;  non-small  cell  lung  cancc^r 
that  is  anajjlastic  lymphoma  kinase- 
positive  as  (Uitectcxl  by  an  FDA- 
ajjproved  tcxst.  Sid)se(]iuuit  to  this 
approval,  the  Patent  and  Trademark 
(Hfice  received  a  patent  term  restoration 
aj)j)lication  for  XALKORI  (IJ.S.  Patent 
No.  7.230.098)  from  Pfizccr  Inc.,  and  the 
Patent  and  'Lradcanark  Office  rtu]U(?.sti!d 
FDA’s  assistance  in  determining  this 
patent’s  eligibility  for  patent  tc;rm 
restoration.  In  a  letter  datcul  July  9. 

2012.  L’DA  advi.sed  the  I’atent  and 
rrademark  Office  that  this  human  drug 
jnoduct  had  undergone  a  regulatorv 
review  period  and  that  the  a])proval  of 
XALKORI  representcnl  the  first 
permitted  (;ommercial  marketing  or  use 
of  the  ])roduct.  Thereafter,  the;  I’atent 
and  Trademark  Office  rcupucsted  that 
FDA  detcM'inine  the  })roduct’s  rcjgulatory 
rewienv  period. 

FDA  has  detcermined  that  the 
applicable  rcjgulatory  review  ])eriod  for 
XALKORI  is  2,054  days.  Of  this  time, 
1,904  days  occurred  during  the  t(!sting 
])hase  of  the  rcigulatory  review  period, 
while  150  days  occurred  during  the 
apjjroval  jihase.  These  periods  of  time 
were  den  ived  from  the  following  dates; 

1.  Thd  date  an  exemption  under 
section  5()5(i)  of  the  Federal  Food,  Drag, 
and  Cosmetic  Act  (the  FDirC  Act)  (21 
IJ.S.C.  355(i))  liecame  effective:  January 
12,  2000.  3'he  applicant  claims  January 
21. 2000,  as  the  date  the  invcistigational 
new  drug  application  (IND)  became 
effective;.  However,  FDA  rec;ords 
indicate  that  the  IND  effective  date  was 
January  12,  2000,  which  was  30  days 
after  FDA  receij)t  of  the  IND. 

2.  The  date  the  application  mis 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(h)  o  f  the  FDfrC  Act:  March  30,  2011. 
FDA  has  verilu;d  the  applicant’s  claim 
that  the  new  drug  ajjplication  (NDA)  for 
XALKORI  (NDA  202-570)  was 
submitted  on  March  30,  2011. 

3.  The  date  the  application  was 
approved:  August  20,  201 1 .  FDA  has 
verifi(;d  the  aj)j)licant’.s  claim  that  NDA 


202-570  was  apjjroved  on  August  20. 
2011. 

This  detc;rmination  of  the  regidatory 
review  period  c;.stabli.she.s  the  maximum 
potential  length  of  a  patent  (;xten.sion. 
However,  the  II. S.  Patent  and 
Trademark  Office  applies  several 
.statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  appli(;ation  for  patent  extension, 
this  applicant  seeks  178  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  ])ubli.shed  are  incorrect  may 
submit  to  the  Division  of  Do{;kets 
Management  (see  ADDRESSES)  either 
electronic  or  written  comments  and  ask 
for  a  redetermination  by  A])ril  1. 2013. 
Furthermore,  any  intere.st(;d  jjerson  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acteil  with  due  diligence 
during  the  regulatory  review  ])eriod  by 
July  30,  2013.  'I’o  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  inve.stigation.  (See  H. 

Kept.  857,  part  1,  98tli  Gong.,  2d  sess.. 
pp.  41-42,  1984.)  Petitions  should  be  in 
the  format  specified  in  21  GFR  10.30. 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  electronic  or  written 
comments  and  written  petitions.  It  is 
only  neces.sary  to  send  one  .set  of 
comments.  How(;ver,  if  you  submit  a 
written  petition,  you  must  submit  three 
copies  of  the  petition.  Identify 
comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Gomments  and  petitions  that 
have  not  been  made  publicly  available 
on  http://www.regulations.gov  may  be 
viewed  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  lanuary  24.  2013. 

Leslie  Kiix, 

Assistant  Commissioner  for  PoUev. 

IF'R  Doc.  20i;;-l)2()8.S  Filed  a;4,'5  am) 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 1-E-0277] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  BEYAZ 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  has  determined 
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the  nigulatory  review  period  for  HEYAZ 
and  is  publishing  this  notice  of  that 
determination  as  recpiired  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  ap])lication  to  the 
Dir(M;tor  of  Patents  and  Trademarks. 
D(!|)artment  ofCknnmerce.  for  the 
extension  of  a  jjatent  which  claims  that 
human  drug  ])roduct. 

ADDRESSES:  Submit  electronic 
comnumts  to  hllp:// 

\\^\■n\rt^•>uIations.gov.  Submit  written 
|)etitions  along  with  three  copies  and 
written  comments  to  the  Division  of 
D(M:kets  Management  (1  tFA-3().‘i),  Food 
and  Drug  Administration.  5()3()  Fishers 
Dine.  rm.  KMil.  Rockville.  Ml)  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heverly  Friedman.  Office  of  Regulatory 
Policy.  Food  and  Drug  Administration. 
10003  New  Hampshire  Ave.,  Bldg.  51, 
rm.  0284.  Silver  Spring.  Ml)  20993- 
0002, 301-790-3002. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Coiujietition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  (Jeneric  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-070) 
generally  provide  that  a  jiatent  may  be 
extended  for  a  jieriod  of  uj)  to  5  yiiars 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatorv 
review  by  FDA  before  the  item  was 
marketed.  Under  the.se  acts,  a  product’s 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  a])plicant  mav  receive. 

A  regulatory  review  jieriod  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  jihase.  For  human  drug 
imulucts.  the  testing  phase  begins  when 
the  exemjition  to  permit  the  clinii:al 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  ap|)ro\’al  jihase  starts 
with  the  initial  submission  of  an 
ap])lication  to  market  the  human  drug 
jiroduct  and  continues  until  FDA  grants 
|)ermission  to  market  the  drug  product. 
Although  only  a  jiortion  of  a  regulatory 
review  jieriod  may  count  toward  the 
actual  amount  of  extension  that  the 
Director  of  Patents  and  Trademarks  may 
award  (for  example,  half  the  te.sting 
|)ha.se  mu.st  be  subtracted  as  well  as  anv 
time  that  may  have  occurred  before  the 
patent  was  issued).  FDA’s  determination 
of  the  length  of  a  regulatory  review 
period  fora  human  drug  product  will 
include  all  of  the  te.sting  phase  and 
approval  phase  as  sjiecified  in  35  l].,S.U. 
1.5(i(g)(1)(B). 

FDA  recently  ajijiroved  for  marketing 
the  human  drug  product  BEYAZ 
(drospirenone,  ethinyl  e.stradiol.  and 
levomefolate  calcium).  BEYAZ  is 


indicated  for  u.se  in  women  to:  Prevent 
pregnancy;  treat  symptoms  of 
jiremenstrual  dysphoric  disorder  for 
women  who  choose  to  use  an  oral 
contraceptive  for  contraception:  treat 
moderate  acne  for  women  at  least  14 
years  old  only  if  the  patimit  desires  an 
oral  contraceptive  for  birth  control;  and 
raise  folate  levels  in  women  who  choose 
to  u.se  an  oral  contraceptive  for 
contraception.  Sub.se(|uent  to  this 
approval,  the  Patent  and  Trademark 
(fiiice  received  a  patent  term  restoration 
application  for  BEYAZ  (U.S.  Patent  No. 
8.441.108)  from  Eprova  AU.  and  the 
Patent  and  Trademark  Office  recpiested 
f'DA’s  assistance  in  determining  this 
jiatent’s  eligibility  for  patent  term 
restoration.  In  a  letter  dated  March  28. 
2012.  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  jieriod  and  that  the  a])j)roval  of 
BEYAZ  repre.sented  the  fir.st  permitted 
commercial  marketing  or  u.se  of  the 
])roduct.  Thereafter,  the  Patent  and 
Trademark  Office  reipiested  that  l^’DA 
determine  the  product’s  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatorv  review  period  for 
BEYAZ  is  1.271  days.  Of  this  time,  874 
days  oc:curred  during  the  testing  phase 
of  the  regulatory  riiview  jieriod,  while 
397  days  occurred  during  the  apjiroval 
phase.  'I’liese  periods  of  time  were 
derived  from  the  following  dates: 

1.  7’/ie  du/e  on  e.vemp/jon  under 

seel  ion  5()5(i)  oj  the  Federal  Food,  Drii^, 
and  Cosmetic  Act  (the  FDlrC  Act)  (21 
V.S.C.  255(0)  l)ecaine  effective:  April  4, 
2007.  FDA  has  verified  the  applic:ant’s 
claim  that  the  date  the  investigational 
new  drug  a|)plication  hecame  effective 
was  on  April  4,  2007. 

2.  The  date  the  application  was 
initiallv  snhnutted  with  respect  to  the 
human  drag  product  under  section 
5()5(h)  of  the  FDfrC  Act:  August  24. 

2009.  'File  applicant  claims  August  21, 

2009,  as  the  date  the  new  drug 
application  (NDA)  for  BEYAZ  (NDA  22- 
532)  was  initially  submitted.  However, 
FDA  records  indicate  that  NDA  22-532 
was  submitted  on  Augii.st  24,  2009. 

3.  The  date  the  ai)pIic(dion  was 
approved:  .Septembiir  24,  2010.  FDA  has 
verified  the  apjilicant’s  claim  that  NDA 
22-532  was  aiijiroviul  on  Se])tember  24. 

2010. 

'I'liis  deliirmination  of  the  regulatorv 
review  jieriod  establishes  the  maximum 
potential  length  of  a  patent  extension. 
Ilowever,  the  U.S.  Patent  and 
Trademark  Office  ajijilies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  jiatent  extension. 
In  its  a])j)lication  for  jiatent  extension. 


this  applicant  seeks  834  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  ])iibli.shed  are  incorrect  may 
submit  to  the  Division  of  Dockets 
Management  (sei;  ADDRESSES)  either 
electronic  or  written  comments  and  ask 
fora  redetermination  by  Ajuil  1, 2013. 
I'’urthermore,  any  interestiul  ])erson  may 
petition  FDA  for  a  determination 
regarding  whether  the  apjilieant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
)uly  30,  2013.  To  meet  its  burden,  the 
jietition  must  contain  sufficient  facts  to 
merit  an  FDA  inve.stigation.  (See  H. 

Re])t.  857,  ])art  1,  98th  Cong.,  2d  sess., 
j)]).  41-42.  1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  electronic  or  written 
comments  and  written  petitions.  It  is 
only  necessary  to  send  one  set  of 
comments.  However,  if  you  submit  a 
written  petition,  you  must  submit  three 
co])ies  of  the  jietition.  Identify 
comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
doe:ument.  Comments  and  petitions  that 
have  not  been  made  publicly  availabh; 
on  http://www.regnlations.gov  may  be 
viewed  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  ]).m., 
Monday  through  Friday. 

t)at(!(l:  January  24.  2013. 

I.oslio  Kiix, 

Assistant  Connnissioner  for  Poliev. 

Il'K  Doc.  2()i:i-()2(m(i  l■'it^;(l  8:4.'')  iimj 

BILLING  CODE  4160-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Public  Availability  of  DHS  Fiscal  Year 
2012  Service  Contract  Inventory 

AGENCY:  Office  of  the  Chief  Procurement 
Officer,  DHS. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Section 
743  of  Division  C  of  the  Consolidated 
A])})ropriations  Act  of  2010  (Pub.  L. 
111-117),  the  Department  of  Homeland 
Security  (DHS)  is  publishing  this  notice 
to  advise  the  public  of  the  availability 
of  the  f’Y  2012  Service  Contract 
inventory.  This  inventorv  ju'ovides 
information  on  service  contract  actions 
over  .$25,000  that  were  made  in  FY 
2012.  The  information  is  organized  bv 
function  to  show  how  contracted 
resources  are  distributed  throughout  the 
agency.  'Fhe  inventory  has  been 
developed  in  accordance  with  guidance 
issued  on  November  5,  2010  and 
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December  10,  2011  available  at  btti):// 
\\\v\\’.\vhitehouse.gov/omb/pi'ocurt^ment- 
saiviu^-contract-invantorias  by  the 
OlTice  of  Management  and  Budget's 
Office  of  Federal  Frocurement  Policy 
(OFPB).  The  guidance  for  pnijjaring  and 
analyzing  FY  2012  inventories  is 
nnchanged  from  OFFF’s  November  5, 
2010  and  December  10.  2011  guidance 
for  j)rej)aring  the  inventories.  DfbS  has 
posted  its  FY  2012  inventorv  for  public 
review  at :  bttp:/ /www.dhH.gov/xapnhiz/ 
ivoiiI(itions/fHbtonal_05()4.sbtni  under 
“Accpiisition  Rei)orts  and  Notices." 

FOR  FURTHER  INFORMATION  CONTACT:  For 

(jiiestions  about  this  notice,  i)lease 

contact  Gail  Carter  at 

Cad. A. Carter l@dhs.gov,  or  tele])hone 

202-447-.'5302. 

Aiiiii!  Terry, 

Acting  Cbiej  Procurement  Officer. 

IFR  Uoc.  2()i;)-()l(174  Filed  am| 

BILLING  CODE  9110-9B-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Accreditation  and  Approval  of  AmSpec 
Services,  LLC,  as  a  Commercial 
Gauger  and  Laboratory 

AGENCY:  U.S.  Gn.stoms  and  Border 
Protection,  Department  of  Homeland 
.S(!Ciirity. 

ACTION:  Notice  of  accreditation  and 
aj)proval  of  AmS])ec  .Services.  LLC.  as  a 
commercial  gauger  and  laboratory. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  CBP  regulations,  that 
AmSpec  .Services,  LLC.  has  been 
ajjproved  to  gauge  and  accredited  to  test 
jjetrolenm  and  jjetroleum  products, 
organic  chemicals  and  vegetable  oils  for 
customs  purposes  for  the  next  three 
years  as  of  August  20,  2012. 

DATES:  Effective  Dates:  The 
accreditation  and  approval  of  Am.S])ec 
.S(!rvices,  LLC,  as  commercial  gauger 
and  laboratory  became  effective  on 
August  20,  2012.  The  next  triennial 
inspection  date  will  be  schetluled  for 
August  201. 'i. 

FOR  FURTHER  INFORMATION  CONTACT: 

Approved  Gauger  and  Accredited 
Laboratories  Manager,  Laboratories  and 
.Scientific:  .ServiccLs,  U..S.  Giustoms  and 
Border  Protection,  1300  Pennsylvania 
Avenue  NW,  Suite  1,'iOON,  Wa.shington, 
DC  20229,  tel.  202-344-1000. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  ])nrsuant  to  19  CFR  l.'jl.l2 
and  19  CFR  1. 'll. 13,  AmS])ec  .Services, 
LLG,  19.'50  East  220th  St.  Suite  #304, 
Long  Beach,  CA  9074.5,  has  becm 


a])])rove(l  to  gauge  and  accredited  to  te.st 
petroleum  and  petroleum  |)roducts, 
organic  chemicals  and  vegetable  oils  for 
cu.stoms  pnri)osc;s,  in  accordance  with 
the  j)rovisions  of  19  GFR  1.51.12  and  19 
GFR  151.13.  Anyone  wishing  to  emplov 
this  entity  to  conduct  laboratory 
analy.ses  and  ganger  .services  should 
reciucLst  and  receive  written  assurances 
from  the  entity  that  it  is  accredited  or 
approved  by  the  U..S.  Gnstoms  and 
Border  Protection  to  conduct  the 
S])(;cific  test  or  ganger  service  recjuested. 
Alternatively,  incjuires  rcigarding  the 
sj)ecific  tcLst  or  ganger  .service  this  entity 
is  accredited  or  a])])roved  to  perform 
may  be  directed  to  the  U..S.  Gnstoms  and 
Border  Protection  by  calling  (202)  344- 
1000.  The  iiKpiiry  may  al.so  be  .sent  to 
cbp.Iabbq@dhs.gov.  Plea.se  reference  the 
Web  site  listed  below  for  a  complete 
listing  of  CBP  a})proved  gangers  and 
accredited  laboratories.  bttp://cbp.gov/ 
linkhandler/cgov/trade/basic  trade/ 
labs_scientific_svcs/conMnercial_ 
gaugers/ gaulist.ctt/ gaulist.pdf. 

Dated:  )amiary  23.  2013. 

Ira  S.  Reese, 

Executive  Director.  Uibornlories  and 
Scientific  Services. 

|FK  Doc.  2(li:t-()2122  Filed  «:4.'i  anil 

BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Accreditation  and  Approval  of  King 
Laboratories,  Inc.,  as  a  Commercial 
Gauger  and  Laboratory 

AGENCY:  U.iS.  Customs  and  Border 
Protection,  Department  of  Homeland 
.Security. 

ACTION:  Notic:e  of  accreditation  and 
approval  of  King  Laboratories.  Inc.,  as  a 
commercial  gauger  and  laboratory. 

SUMMARY:  Notice  is  herebv  given, 
pursuant  to  CBP  regulation,  that  King 
Laboratories,  Inc.,  has  been  apjtroved  to 
gauge  and  accredited  to  te.st  petroleum 
and  petroleum  products,  organic 
chemicals  and  vegetable  oils  for 
customs  purposes  for  the  next  three 
years  as  of  jnne  13,  2012. 

DATES:  Effective  Dates:  The 
accreditation  and  approval  of  King 
Laboratories,  Inc.,  as  commercial  gauger 
and  laboratory  became  effective  on  Jnne 
13,  2012.  The  next  triennial  inspection 
date  will  be  scheduled  for  June  2015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Apj)roved  Gauger  and  Accredited 
Laboratories  Manager,  Laboratories  and 
.Scientific  Services,  IJ..S.  Customs  and 
Border  Protection,  1300  Pennsvlvania 


Avenue  NW..  Suite  1500N,  Washington, 
DC  20229,  tel.  202-344-1000. 
SUPPLEMENTARY  INFORMATION:  Notit;e  is 
hereby  given  pursuant  to  19  CFR  151.12 
and  19  CFR  151.13,  King  Laboratories, 
Inc.,  1300  E.  223rd  .St.  #401,  Carson,  CA 
90745,  has  been  aj)proved  to  gauge  and 
accredited  to  te.st  petroleum  and 
petroleum  products,  organic  chemicals 
and  vegetable  oils  for  cn.stoms  purposes, 
in  accordance  with  the  provisions  of  19 
CFR  151.12  and  19  CFR  151.13.  Anyone 
wishing  to  employ  this  entity  to  conduct 
laboratory  analy.ses  and  gauger  services 
should  recjuest  and  receive  written 
assurances  from  the  entity  that  it  is 
accredited  or  approved  by  the  U.S. 
Customs  and  Border  Protection  to 
conduct  the  sjjecific  test  or  gauger 
service  requested.  Alternatively, 
inquires  regarding  the  specific  test  or 
gauger  service  this  entity  is  accredited 
or  a])proved  to  perform  may  be  directed 
to  the  U..S.  Customs  and  Border 
Protection  by  calling  (202)  344-1000. 
The  in(|niry  may  also  be  .sent  to 
cbp.labbq@dbs.gov .  Please  reference  the 
Web  site  listed  below  for  a  complete 
listing  of  (33P  a])proved  gaugers  and 
accredited  laboratories,  http:// cbp.gov/ 
linkbandler/cgov/trade/basic  trade/ 
Iabs_scientific_svcs/conuuerci(d_ 
gaugers/gaidist.ctt /gaulist.pdf. 

Dated:  )aniiarv  23.  2013. 

Ira  S.  Ree.se, 

Executive  Director.  Laboratories  and 
Scientific  Services. 

|FK  Doc.  20i:i-0213ll  Filed  l-iiO-K!:  »:4.'>  iim| 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Accreditation  and  Approval  of  Saybolt 
LP,  as  a  Commercial  Gauger  and 
Laboratory 

agency:  U..S.  Cu.stoms  and  Border 
Protection.  Department  of  Homeland 
.Security. 

ACTION:  Notice  of  accreditation  and 
ajiproval  of  .Saybolt  LP.  as  a  commercial 
gauger  and  laboratory. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  (iBP  regulations,  that 
.Saybolt  LP,  has  been  apjiroved  to  gauge 
and  accredited  to  test  jietrolenm  and 
petroleum  ])roduct.s.  organic  chemicals 
and  vegetable  oils  for  cu.stoms  pnrpo.ses 
for  the  next  three  vears  as  of  .September 
12,2012. 

DATES:  Effective  Dates:  The 
accreditation  and  approval  of  Saybolt 
LP.  as  commercial  gauger  and  laboratory 
became  effective  on  .September  12,  2012. 
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Th(!  next  triennial  inspection  date  will 
be  scheduled  for  Sej)teinl)er  2015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Aj)proved  Gauger  and  Accrediteil 
l^iboratories  Manager,  baboratories  and 
Scientific  Services,  11. S.  Customs  and 
border  Protection,  1300  Pennsylvania 
Avenue  N\Y.  .Suite  1500N.  Washington, 
DC  20220.  tel.  202-344-1000. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
luirebv  given  j)ursuant  to  10  CFR  151.12 
and  To  CFR  151.13.  .Saybolt  LP.  21730 
.S.  Wilmington  Ave..  .Suite  201.  Car.son. 
(bA  00810,  has  been  approved  to  gauge 
and  accredited  to  test  iietroleum  and 
petroleum  products,  organic  chemicals 
and  vegetable  oils  for  cu.stoms  puriioses, 
in  accordance  with  the  provisions  of  10 
CFR  151.12  and  10  CFR  151.13.  Anyone 
wishing  to  emjdoy  this  entity  to  conduct 
laboratory  analyses  and  gauger  services 
should  recpiest  and  receive  written 
assurances  from  the  entity  that  it  is 
accredited  or  approved  by  the  IJ..S. 
Customs  and  Border  Protection  to 
conduct  the  specific  test  or  gauger 
.service  nupiested.  Alternatively, 
impures  regarding  the  s])ecific  test  or 
gauger  service  this  entity  is  accreditcul 
or  ap|)roved  to  perform  mav  be  dinicted 
to  the  II. .S.  Cu.stoms  and  Border 
Protection  by  calling  (21)2)  344-1080. 
The  iiupiirv  may  also  be  sent  to 
(:l)p.lal)hq@(ihs.g()v.  Please  nderence  the 
Web  sit(!  listed  below  for  a  com|)lete 
listing  of  CBP  approvcul  gaugers  and 
accnulited  laboratories.  hltp://cbp.gov/ 
linkh(ni(ilnr/(:gov/tra(io/l)(isi(:_tr(i(ie/ 
hil}s_scinniifi(:_s\'cs/coiuimm:i(il_ 
g(iut>ers/f>(nilist.ctt/gaulisl.p(if. 

IDiil(!(l;  liuiuary  23.  2013. 

Ira  S.  RiMise, 

E.wciiliva  Diroclor.  Ldlxmitorics  and 
SciixitifirSaniras. 

|FR  Doc.  2()13-0213<l  Filod  H:4.')  aiil) 

BILLING  CODE  9111-14-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

U.S.  Customs  and  Border  Protection 

Approval  of  AmSpec  Services,  LLC,  as 
a  Commercial  Gauger 

AGENCY:  l)..S.  Customs  and  Border 
Protection.  Department  of  Homeland 
.Security. 

ACTION:  Notice  of  apju'oval  of  Am.Spec 
.Services,  LLC,  as  a  commercial  gauger. 

SUMMARY:  Notice  is  hereby  given, 
jHirsuant  to  CBP  regulation,  that 
Am.Spec  .Services,  LLC.  has  been 
aj)])roved  to  gauge  petroleum,  petroleum 
|)roducts.  organic  chemicals  and 
vegetable  oils  for  cu.stoms  purpo.ses  for 


the  next  three  vears  as  of  August  7, 

2012. 

DATES:  Hfjactivc  /lo/e.s;  The  approval  of 
Am.Spec  .Services,  LLC,  as  commercial 
gauger  became  effective  on  August  7, 
2012.  The  next  triennial  inspection  date 
will  be  scheduled  for  August  2015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Approvetl  Cauger  and  Accredited 
Laboratories  Manager,  Laboratories  and 
.Scientific  .Services,  l]..S.  Customs  and 
Border  Protection.  1300  Pennsvlvania 
Avenue  NW.,  .Suite  1500N,  Washington, 
DC  20229,  tel.  202-344-1000. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  19  CFR  151.13, 
Am.Spec  .Services,  LLC,  2308  Fast 
Burton  .Street,  .Sulphur,  LA  70003,  has 
been  approved  to  gauge  petroleum, 
petroleum  products,  organic  chemicals 
and  vegetable  oils  for  customs  purpo.ses, 
in  accordance  with  the  provisions  of  19 
CFR  151.13.  Anyone  wishing  to  employ 
this  entity  to  conduct  gauger  services 
should  request  and  receive  written 
assurances  from  the  entity  that  it  is 
approved  by  the  II..S.  Customs  and 
Border  Protection  to  conduct  the 
specific  gauger  service  recpiested. 
Alternativelv,  iiupiires  regarding  the 
.s])ecific  gauger  .service  this  entity  is 
a])proved  to  perform  may  be  directed  to 
the  IL.S.  Customs  and  Border  Protection 
by  calling  (202)  344-1000.  'I'he  in(|uirv 
may  also  be  .sent  to  (:bp.l(il)h(]@(ihs.go\'. 
Please  reference  the  Web  site  listed 
below  for  a  complete  listing  of  CBP 
ap])roved  gaugers  and  accredited 
laboratories.  bttp://(:bp.g()v/Iinkb(indl(;r/ 
cgov/tr(i(h/h(tsi(:Jrado/l(ibs_scwntific_ 
svcs/comnK^rcidl  gdiigars/gaulist.ctf/ 
gddlist.pdf 

Hated;  )aiuiary  23,  2013. 

Ira  S.  Reese, 

Hxaciilivc  Diivclor,  Ldhomtorii^s  and 
Scicnlific  Sdn’icds. 

IFR  Doe.  2013-02121)  Filed  1-30-13:  »:4.'j  ami 
BILLING  CODE  9111-14-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

[GX13NM000HF1000] 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  U..S.  Geological  .Survey  (ll.S(LS). 
ACTION:  Notice  of  an  extension  of  a 
currentlv  a])])roved  information 
collection,  1028-0094. 

SUMMARY:  To  coinjily  with  the 
I’ajierwork  Reduction  Act  of  1995 


(PRA),  we  are  notifying  the  imblic  that 
we  have  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  an 
information  collection  recpie.st  (ICR)  for 
ap])roval  of  the  ])a])erwork  reipiirements 
for  the  National  Coal  Resources  Data 
.System  (NCRDS)  competitive 
cooperative  agreement  jirogram.  'Phis 
collection  is  scheduled  to  exjure  on 
lanuarv  31, 2013.  This  notice  jirovides 
the  public  an  opportunity  to  comment 
on  the  |)aperwork  burden  of  this  project. 
DATES:  You  must  submit  comments  on 
or  before  March  4.  2013. 

ADDRESSES:  Please  submit  written 
comments  on  this  information 
collection  directly  to  the  Office  of 
Management  and  Budget  (OMB)  Office 
of  Information  and  Regulatory  Affairs, 
Attention:  De.sk  Officer  for  the 
Dejiartment  of  the  Interior  via  email  to 
()inA_SlinMISSIC)N@oinb.dop.gov  or 
fax  at  202-35)5-5800;  and  identify  your 
submission  with  Information  Collection 
Number  1028-0094. 

Please  akso  submit  a  cojiy  of  your 
written  comments  to  the  II.SC.S 
Information  Collection  Clearance 
Officer,  12201  .Sunrise  Valley  Drive.  MS 
807,  Re.ston,  VA  20192  (mail);  (703) 
048-715)9  (fax);  or  sinb(do(:b@dsgs.gov 
(email).  Please  reference  information 
collection  102  8  -005)4.  NCRD.S  in  the 
subject  line. 

FOR  FURTHER  INFORMATION  PLEASE 
CONTACT:  josejih  East  by  mail  at  II. .S. 
Geological  .Survey,  National  Center, 
12201  Sunri.se  Valley  Drive,  Re.ston,  VA 
2015)2  or  by  telephone  at  703-048-0450. 
SUPPLEMENTARY  INFORMATION: 

Abstract 

The  primary  objective  of  the  National 
Coal  Resources  Data  .System  (NCRDS)  is 
to  advance  the  understanding  of  the 
energy  endowment  of  the  United  .States 
(U..S.)  by  gathering  and  organizing 
digital  geologic  information  related  to 
coal,  coal  bed  gas,  shale  gas  and  other 
energy  resources  and  related 
information  regarding  the.se  resources. 
These  data  are  needed  to  sujiport 
regional  or  national  a.ssessments 
concerning  coal,  coal  bed  gas,  and  other 
solid  fuel  occurrences.  Recpiesting 
external  cooperation  is  the  best  way  for 
NCRD.S  to  collect  energy  data  and 
])erform  research  and  analy.ses  on  the 
characterization  of  coals  and  organic:- 
rich  shale,  and  obtain  other  information 
(including  geophysical  or  seismic  data, 
samjile  collection  for  generation  of 
thermal  maturity  data)  that  can  be  used 
in  solid-fuel  resource  a.sse.ssments  and 
related  studies. 

The  U.SCS  will  issue  a  call  for 
proposals  to  siijiport  researchers  from 
.State  Geological  Surveys  and  associated 
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accredited  Universities  that  can  jirovide 
geologic  data  to  support  NURDS  and 
other  energy  assessment  projects  being 
conducted  l)y  the  Energy  Resources 
Program. 

Data  submitted  to  NURDS  by  external 
cooperators  constitute  more  than  two- 
thirds  ol  tlu!  USUS  point-source 
.stratigraj)hic  database  (USTRAT)  on 
coal  occurrence.  In  2012,  NURDS 
.snpj)orled  30  projects  in  23  States.  This 
program  is  conducted  under  various 
authorities,  including  30  U.S.U.  208-1, 

42  U.S.U.  15801,  and  43  U.S.U.  31  et 
.s(!(|.  This  collection  will  consist  of 
a])])lication.s,  proposals  and  reports 
(annual  and  final). 

I.  Data 

OMB  Conh'ol  Number:  1028-0094. 

Title:  Energy  Uooperatives  to  Support 
the  National  Uoal  Resources  Data 
System  (NURDS). 

Bespondent  Ol)lip,ciiion:  Recpnred  to 
obtain  or  retain  benefits. 

Fre(]uencv  of  (iol  lent  ion:  One  time 
every  5  ytiars  for  ajjplications  and  final 
reports;  annually  for  progress  reports. 

Affected  Public:  Individuals:  State, 
local  and  tribal  governments;  State; 
Ueological  Surveys,  universities,  and 
businesses. 

Annual  burden  hours:  300. 

Bstiniated  Anmud  Number  of 
Besi)ondenls:  20. 

Bstimated  Anmud  Number  of 
Besponses:  35  (?)  a])])lication.s  20 
rejiorts). 

Estimated  Annual  Beporting  and 
Becordkeeping  “Non-Hour  Cost”:  None. 

II.  Request  for  (Comments 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.U.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  and 
you  are  not  reejiured  to  resj)ond  to  a 
collection  of  information  unle.ss  it 
displays  a  currently  valid  (1MB  control 
number. 

On  October  12.  2012,  we  ])uhlished  a 
Federal  Register  notie:e  (77  FR  02253) 
announcing  that  we  would  submit  this 
information  collection  to  OMB  for 
approval.  The  notice  provided  a  00-day 
comment  jieriod  ending  on  D(;cemh(;r 
10,  2012.  VVe  did  not  n;ceive  any 
comments  in  response  to  that  notice. 

We  again  invite  comments  concerning 
this  information  collection  on:  (1) 
\Vheth(;r  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
our  estimate  of  the  burden  for  this 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  he  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
res])ondents. 


Please  note  that  the  comments 
submitted  in  response  to  this  notice  are 
a  matter  of  i)uhlic  record.  Before 
including  your  address,  phone  number, 
email  address,  or  other  personal 
identifying  information  in  your 
comment,  yon  should  he  aware  that 
your  entire  comment,  including  your 
personal  identifying  information,  may 
In;  made  publicly  available  at  any  time. 
While  you  can  ask  OMB  in  vour 
comment  to  withhold  your  personal 
identifying  information  from  public 
r(;view,  we  cannot  guarantee;  that  it  will 
he  done. 

Dated:  laiiuarv  2:i.  2013. 

Brenda  Pierce. 

Program  Coordinator.  VSCS  Energy 
Itesources  Program. 

|FK  Doc.  Z()i:;-02  1 14  Filed  l-ilO-Kt:  8:4.5  am| 
BILLING  CODE  4311-AM-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLW0220000.L631 00000. PHOOOO  01 1 3X] 

Renewal  of  Approved  Information 
Collection 

agency:  Biiniau  of  Land  Management, 
Interior. 

ACTION:  8()-Dav  notice  and  reeiuest  for 
exmunents. 


SUMMARY:  In  compliance  with  the 
Pajierwork  R(;duction  Act,  the  Bur(;au  of 
Land  Management  (BLM)  invites  public 
conun(;nts  on  its  propo.sals  to:  (1) 
Request  ajiiiroval  to  continue  the 
collection  of  information  from  persons 
who  .s(;ek  authorization  for  free  use  of 
mineral  or  vegetative  materials:  and  (2) 
Use  one  form  for  vegetative  materials, 
and  a  different  form  for  mineral 
materials.  The  Office  of  Management 
and  Budget  (OMB)  has  assigned  control 
number  10()4-()()()1  to  this  information 
collection. 

DATES:  Please  submit  comments  on  the 
proposed  information  collection  hv 
April  1. 2013. 

ADDRESSES:  Uomments  may  he 
submitted  by  mail,  fax.  or  electronic 
mail. 

Mcnl:  U.S.  Department  of  the  Interior, 
Bureau  of  Land  Management,  1849  U 
Street  NW.,  Room  2134LM,  Attention: 
Jean  Sonneman,  Washington,  DU  20240. 

Fax:  to  Jean  .Sonneman  at  202-245- 
0050. 

Electronic  mail: 
Jean_Sonneman@blm.gov. 

Please  indicate  “Attn:  1004-0001” 
regardless  of  the  form  of  your 
comments. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Bechdolt.  at  202-912-7234 
(v(;g(;tativ(;  materials):  nr  (leorgc;  Brown, 
at  202-912-7118  (mineral  materials) 
Persons  who  use  a  telecommunication 
device  for  the  deaf  may  call  the  F(;deral 
Information  Relav  .Service  at  1-800- 
877-833?),  to  leave;  a  m(;ssage  for  Mr. 
Bechdolt  or  Mr.  Brown. 

SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  (3‘'R  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.CL  3501-3521, 
reepiire  that  interested  members  of  the 
public  and  affected  agencies  he  given  an 
o])l)ortunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  UFR  1320.8  (d)  and  1320.12(a)). 
This  notice  identifies  an  information 
collection  that  the  BLM  plans  to  submit 
to  OMB  for  aj)proval.  The  Paj)erwork 
Reduction  Act  jjrovitles  that  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Until  OMB  aj)])roves  a  collection  of 
information,  you  are  not  obligated  to 
res|)ond. 

Tin;  BLM  will  recpiest  a  3-year  term  of 
approval  for  this  information  collection 
activity.  Uomments  are  invited  on:  (1) 
'I’he  need  for  the  collection  of 
information  for  the  performance  of  the 
functions  of  the  agency;  (2)  'I’he 
accuracy  of  the  agency’s  burden 
(;.stimates:  (3)  Ways  to  enhance  the 
([uality.  utility  and  clarity  of  the 
information  collection;  and  (4)  Wavs  to 
minimize  the  information  collection 
burden  on  r(;spondents.  such  as  use  of 
automated  means  of  collection  of  the 
information.  A  summary  of  the  public 
comments  will  accompany  our 
submission  of  the  information  collection 
requests  to  OMB. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
j)ersonal  identifying  information — may 
he  made  ])uhlicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  j)ersonal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

The  following  information  is  j)rovided 
for  the  information  collection: 

Title:  Free  U.se  Ai)plication  and 
Permit  for  Vegetative  or  Mineral 
Materials  (43  UFR  Parts  3()()(),  3820,  and 
5510). 

OMB  Control  Number:  1004-0001 . 

Summary:  The  Bureau  of  Land 
Management  (BLM)  collects  information 
from  respondents  for  free  u.se  permits 
for  vegetative  or  mineral  materials  in 
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order  to:  (1)  Determine  whether  the 
a|)|)li(;ant  is  eligible  for  fr<;e  use,  (2) 
Determine  whether  the  vegetative  or 
mineral  materials  at  issue  qualify  for 
fr(HJ  use:  (3)  Dtaermiue  whether  free  use 
is  consistent  with  |)ertinent  laud  use 
|)laus  and  authorities:  and:  (4)  Monitor 
the  authorized  removal  and  uses  of 
vegetative  and  mineral  materials  to 
eusum  sustainable  resource 
management  and  verifv  that  the  actual 
use  is  consistent  with  the  authorization. 
At  present,  the  BLM  us(!s  the  same  form 
for  free  use  of  both  vegetative  and 


mineral  materials.  In  this  recpiest,  the 
BLM  .seeks  ajiproval  to  use  one  form  for 
vegetative  materials,  and  a  diftereut 
form  for  mineral  materials. 

Fivijiiencv  of  (Jollaction  On  occasion. 

Pi  oposod  Fonus: 

•  Form  3(U)4-1 ,  Free  Use  A])plication 
and  Bermit  For  Mineral  Materials:  and 

•  F'orm  .'i.llO-l,  Free  ll.s(!  Application 
and  Bermit  for  Vegetative  Materials. 

Doscription  of  liosfnyndonts: 
Individuals  seeking  authorization  for 
free  use  of  mineral  or  vegetative 
materials. 


Esiinuitod  Annual  Hos})onsHs: 

•  KiO  mineral  materials  ap])lications: 
and 

•  vegetative  material 
a])plications. 

Estiinatod  Annind  Biirdan  Honrs: 

•  120  burden  hours  for  mineral 
materials;  and 

•  12.')  burden  hours  for  vcigetative 
materials. 

Estiinatod  Annind  Non-Hour  Hosts: 
None. 

The  estimated  annual  burdens  of  this 
collection  are  itemized  below: 


A. 

Type  of  response 

B. 

Number  of 
responses 

C. 

Hours  per 
response 

D. 

Total  hours 
(Column  B  x 
Column  C) 

Form  5510-1,  Free  Use  Application  and  Permit  For  Vegetative  Materials  . 

250 

0.50 

125 

Form  3604-1,  Free  Use  Application  and  Permit  For  Mineral  Materials  . 

160 

0.75 

120 

Totals  . 

410 

245 

lean  Soiineman, 

Infornuilion  (Afllectinn  (Jltuirancc  Officer, 
liurcdu  at  1,(111(1  .MdiKif'cnunU. 

II  K  Ddc.  2(n:{-()21()2  I'ilod  K:4.')  ami 

BILLING  CODE  4310-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLW0320000  L13300000.PP0000  12X] 

Renewal  of  Approved  Information 
Collection 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  3()-dav  notice  and  recpiest  for 
comments. 

SUMMARY:  'fhe  Bureau  of  Land 
Management  (BLM)  has  submitted  an 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  to  continue  the  collection  of 
information  rcigarding  leases  of  .solid 
minerals  other  than  coal  and  oil  shale, 
riic;  Office  of  Management  and  Budget 
(OMB)  j)reviously  apj)roved  this 
information  collection  activity,  and 
assigned  it  control  number  1004-0121. 
DATES:  The  OMB  is  required  to  respond 
to  this  information  collection  recpiest 
within  00  days  hut  may  rc;sponcl  after  30 
clays.  For  maximum  c;c)nsicleratic)n, 
written  c:omments  should  he  rc;c:eivecl 
on  or  before  March  4.  2013. 

ADDRESSES:  Blease  submit  c:c)mments 
clirec.tly  to  the  Desk  Offic:er  for  the 
Dejcartment  of  the  Interior  (OMB  #1004- 
0121),  Offic;e  of  Managcnnent  and 
Budget,  Offic;e  of  Information  and 
Regulatory  Affairs,  fax  202-39.')-.'5800, 
or  by  elc;c:trc)nic  mail  at 


0\R/\_sul)nnssion@oinh.oo}).i>ov.  Blcxise 
provide  a  c:c)py  of  your  c:c)nnnc!nt.s  to  the 
BLM.  You  may  do  so  via  mail,  fax,  or 
elec.lronic;  mail. 

XUnI:  U.S.  De])artment  of  the;  Interior, 
Burciau  of  Land  Management,  184t) 

Strecil  NW.,  Room  2134LM,  Attention: 
)c;an  .Sonneman,  Washington,  DC]  20240. 

Fax:  to  jean  Sonneman  at  202-24.')- 
OO.'IO. 

Electronic  mail: 
l(xin_Sonncnian@l)lin.oov. 

Blease  indicate  “Attn:  1004-0121” 
regardless  of  the  form  of  your 
c:c)mment.s. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vinc.e  Vogt,  at  202-912-712.5.  Bersons 
who  use  a  telc;c;onnnunication  clevic:e  for 
the  clc;af  (1'DD)  may  c:all  the  Federal 
Information  Relay  Servic.e  (FIRS)  at  1- 
800-877-8339,  to  leave  a  message  for 
Mr.  Vogt.  You  may  also  review  the 
information  c;ollec:tic)n  rc;cpic;st  online  at 
http://\\'\\'\v.rc<^info.gov/public/do/ 
PRAMain. 

SUPPLEMENTARY  INFORMATION:  The 
Bapc;rwc)rk  Rc;cluc:tion  Act  (44  U.S.C. 
3501-3521)  and  OMB  rcigulations  at  5 
CF’R  part  1320  provide  that  an  agenc;y 
may  not  c:c)ncluct  or  sjjonsor  a  c;c)llc;c:tic)n 
of  information  unless  it  displays  a 
c;urrently  valid  OMB  c:c)ntrol  numher. 
Until  OMB  a])prc)ve.s  a  cc)Ilc;c:tion  of 
information,  you  are  not  obligated  to 
re.sj)c)ncl.  In  order  to  obtain  and  renew 
an  OMB  c:onlrol  numher.  Federal 
agenc:ies  are  recpiircicl  to  .sc;ek  public 
c;onnnent  on  information  c;c)llectic)n  and 
rc;c;c)rdkc;e))ing  ac;tivities  (see  5  (]FR 
1320.8(cl)  and  1320.12(a)). 

As  rcicpiired  at  5  CFR  1320.8(cl).  the 
BLM  published  a  (iO-clay  notice  in  the 
Fc;d(;ral  Register  on  Sej)tc;mher  27,  2012 


(77  FR  59415),  and  the  comment  ])eriocl 
c;nclecl  Nc)vemhc;r  20,  2012.  fhe  BLM 
received  one  c:c)nnnc;nt  in  res])c)n.se  to 
this  from  the  j)nhlic,  in  response  to  this 
nc)tic:e.  The  comment  neither  addrcis.sed, 
nor  was  germane  to.  this  information 
collection,  'fherefore,  the  BLM  has  not 
c;hangc;cl  the  collc;c;tic)n  in  resjionse  to 
the  c:c)nnnent. 

The;  BLM  now  requests  c;c)mmc;nts  on 
the  following  .suhjc;c:l.s: 

1.  \Vhc;thc;r  the  c:c)llc;ctic)n  of 
information  is  nec;c;s.sary  for  the  prc)])c;r 
iunc:tic)ning  of  the  BLM,  inc:lucling 
whc;thc;r  the  information  will  have 
prac:tic:al  utility; 

2.  The  ac;c:urac:y  of  the  BLM’s  estimate 
of  the  burden  of  c;ollecting  the 
information,  including  the  validity  of 
the  methodology  and  a.ssumptions  u.sed; 

3.  The  quality,  utility  and  c:larity  of 
the  information  to  he  collected;  and 

4.  1  low  to  minimize  the  information 
c:ollc;ction  burden  on  those  who  arc;  to 
respond,  including  the  use  of 
a|)proj)riatc;  automated,  c;lc;c:tronic:, 
mc;c:hanical,  or  other  forms  of 
information  tc;chnc)logv. 

Blea.se  .send  c:onnnent.s  as  directed 
under  ADDRESSES  and  DATES.  Blc;a.sc; 
refer  to  OMB  c:ontrc)l  numhc;r  1()()4-()121 
in  your  c:c)rrc;s])onclc;nc;c;.  Before 
including  your  address,  ])hc)nc;  numher, 
c;mail  aclclrc;.ss,  or  other  personal 
identifying  information  in  your 
comment,  you  should  he;  aware  that 
your  entire  comment — including  your 
])c;rsc)nal  identifying  information — mav 
l)c;  made  ])uhlicly  available  at  any  time. 
While  you  c;an  ask  us  in  your  c;c)mmc;nt 
to  withhold  your  personal  idc;ntifying 
information  from  public  rc;vic;w,  we 
c:annc)t  guarantc;e  that  we  will  he  able  to 
do  so. 
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'rlu!  following  iniorination  is  ])rovi(l(!(l 
for  the  information  collection: 

Title:  Leasing  of  Solid  Minerals  Other 
Than  Coal  and  Oil  Shale  (43  CFR  Parts 
.I.IOO,  3580,  and  3500). 

OMii  Control  Nuinher:  1004-0121. 

Abstroct:  'Phis  control  numher  enables 
the  BLM  to  fnlfill  its  resj)onsil)ilities 
regarding  j)ros])ecting  permits, 
exploration  licenses,  lea.ses,  the 
exchange  of  lea.ses,  use  j)ennits,  and  the 
regulation  of  mining  activities  for  solitl 
minerals  other  than  coal  or  oil  shale. 

Th(!  information  activities  currently 
approved  under  control  numher  1004- 
0121  include  requirements  that  an 
a])plicant,  a  permittee  or  a  lessee  submit 
information  that  enables  the  BLM  to: 

•  Determine  if  ap])licants.  permittees, 
and  le.ssees  meet  qualification  criteria; 

•  Assure  compliance  with  various 
other  legal  reciuirements  relating  to  the 
leasing  of  solid  minerals  other  than  coal 
or  oil  shale: 

•  Gather  data  needed  to  determine 
the  environmental  impacts  of 
developing  solid  leasable  minerals  other 
than  coal  or  oil  .shale; 

•  Maintain  accurate  leasing  records; 
and 

•  Oversee  and  manage  the  leasing  of 
.solid  minerals  other  than  coal  or  oil 
.shale. 

Frecjiwncv  of  Collection:  On  occasion. 

Description  of  Respondents: 
Ajjplicants  for,  and  holders  of,  the 
following  items  in  connection  with 
solid  minerals  other  than  coal  or  oil 
shale: 

•  Prospecting  jjermits: 

•  Exploration  licen.ses; 

•  Leases;  and 

•  Use  j)ermit.s. 

Estimated  Annual  Responses:  47 

Estimated  Annual  Rurden  Honrs: 
l(i,34(j. 

Estimated  Reporting  and 
Recordkeeping  “Non-Hour  Cost” 

Rurden  Annually:  S562,915  in  fixed  and 
case-hy-ca.se  document  jjrocessing  fees. 

lean  Sonneman, 

Information  Collection  Clearance  Officer. 
Bureau  of  Land  Management. 

|FK  One.  2()i:i-021l)l  Filcul  K:4,'>  am| 

BILLING  CODE  4310-84-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLUT980500  L1 0200000  XHOOOO 
LXSIOVHDOOOO] 

Notice  of  Mailing  Address  Change  for 
the  Utah  State  Office,  Salt  Lake  City, 
UT 

agency:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice. 

SUMMARY:  'Phe  mailing  address  for  the 
Bureau  of  Land  Management  (BLM), 
Utah  State  Office,  in  Salt  Lake  (aty. 
Utah,  will  he  changing  from  P.O.  Box 
4515.5-0155  to  440  We.st  200  South, 
Suite  500,  Salt  Lake  City,  Utah  84101- 
1.345.  'Phe  proposed  dale  will  he  on  or 
about  Fehruary  1,  2013.  'Phe  office 
location  address  nmiains  the  same. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Allen,  Business  Manager, 
.Sup])ort  Services,  at  (801)  530-4244, 
BLM  Utah  Slate  (Iffice,  Salt  Lake  Citv, 
Utah  84101. 

(enna  \Vhilioc:k, 

Associate  State  Director. 

|FR  Doc.  2(n:i-()2()il!l  Filed  ain| 

BILLING  CODE  4310-DO-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLOR91 2000.L63200000.DF0000.1 3 
XL1116AF;  HAG-13-0062] 

Call  for  Nominations  for  the  John  Day- 
Snake  Resource  Advisory  Council, 
Oregon/Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  'Phe  Secretarv  of  the  Interior 
rcujuests  ])uhlic  nominations  for  persons 
to  serve  on  the  Bureau  of  Land 
Management’s  (Bl.M)  Oregon/ 
Washington  John  Uay-Snake  Resource 
Advisory  (knincil  (RAC).  Citizens  who 
serve  on  this  council  will  provide 
advice  and  recommendations  to  the 
BLM  on  land  use  j)lanning  and 
management  of  the  National  System  of 
Public  Lands  within  their  geograjjhic 
areas  and  management  options  for 
National  Landscaj)e  Conservation 
System  sites  like  the  Sjjring  Basin  and 
Badlands  Wilderness  Areas  as  well  as 
the  Lower  Ue.schutes  and  John  Day  Wild 
and  Scenic  Rivers.  The  BLM  will  accept 
j)uhlic  nominations  for  15  days  after  the 
publication  of  this  notice. 

DATES:  Submit  nomination  packages  on 
or  before  F'ehruary  15,  2013. 

ADDRESSES:  BLM  Oregon  Stale  Office: 
333  SW.  1st  Avenue,  Portland,  OR 
07204.  Nomination  forms  are  also 
available  at  the  BLM  Prineville  and  Vale 
Di.strict  Offices. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
edark.  BLM  Oregon  State  Office.  333 
SW.  Ist  Avenue:  Portland,  OR  97204,  or 
P.O.  Box  2905,  Portland,  OR  97208; 
503-808-0028  or  ieffclark@blm.gov. 


Persons  who  us(!  a 

telecommunications  device  for  the  deaf 
('PDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  'Phe  F’lR.S  is 
available  24  hours  a  day,  7  (lavs  a  week, 
to  hiave  a  message  or  (pieslion  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  Phe 
F’ederal  Land  Poliev  and  Management 
Act  (FLPMA)  (43  U.S.C.  1739)  directs 
the  S(!cr(;tarv  of  the  Interior  (Secretary) 
to  involve  the  public  in  planning  and 
issiULS  related  to  management  of  lands 
admini.st(;red  by  the  BLM.  Section  309 
of  FLPMA  dircicts  the  Secretarv  to 
establish  citizen-based  advisory 
councils  that  are  consistent  with  the 
Federal  Advisory  Committee  Act 
(FACA).  As  nHjuired  by  I-’ACA,  council 
membership  must  he  balanced  and 
repuLsentative  of  the  various  int(;re.sts 
concerned  with  the  management  of 
public  lands.  'Phe  rules  gov(;rning 
advisorv  committees  are  found  at  43 
CFT<  suh})art  1784. 

3'he  John  Day-Snake  RAC  .s(;eks 
nominations  to  fill  one  vacancy  in  one 
category:  (iategory  'Phr(;e — 
Rej)r(!.sentatives  of  State,  county,  or  local 
elected  office;  representatives  and 
employees  of  a  State  agency  responsible 
for  the  management  of  natural 
riLsoiirces;  repr(!sentativ(!s  of  Indian 
trilnis  within  or  adjacent  to  the  area  for 
which  the  RAC  is  organized: 
re])r(;sentatives  and  employecis  of 
acadciinic  institutions  who  are  involved 
in  natural  sciences;  and  the  puhlic-at- 
large. 

The  BLM  will  evaluate  nominee's 
based  on  their  education,  training, 
experience,  and  knowledge  of  the 
geographical  area  of  the  council. 
Nominees  should  demonstrate  a 
commitment  to  collaborative  resource 
decision-making.  The  Chama 
Administration  prohibits  individuals 
who  are  currently  federally  regi.st(ired 
lobbyists  to  .serve  on  all  FACA  and  non- 
FACA  hoards,  committees,  or  councils. 
All  nominations  must  include; 

(1)  Letters  of  reference  from  a 
stakeholder  in  the  interest  area  to  he 
represented;  (2)  A  coinjileted 
background  information  nomination 
form;  and  (3)  Other  information  that 
a(ldress(;s  the  nominee’s  qualifications, 
subject  to  approjiriate  background 
investigations.  'Phe  BLM  Oregon  State 
Office  will  issue  })ress  relea.ses 
jjroviding  additional  information  for 
submitting  nominations.  Nominations 
should  he  .sent  to:  Jeff  Clark,  BLM 
Oregon  State  Office,  333  SW.  Ist 
Avenue,  Portland,  OR  97204. 


Federal  Register / Vol.  78,  No.  21 /Thursday,  January  31,  2013 /Notices 


6833 


tlefori!  incliuiing  your  address,  phone 
nuinher,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  (Mitin!  comment — including  your 
personal  identifying  information — may 
Im!  made  publicly  ayailahle  at  any  tiim;. 
While  you  can  ask  us  in  your  comuKmt 
to  withhold  your  p(?rsonal  identifying 
information  from  j)ut)lic  reyiew,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

(j<n1iiication  Statainont:  \  hereby 
certify  that  the  HLM  Adyisory  (Councils 
are  necessary  and  in  the  public  interest 
in  connection  with  the  .Secretary's 
responsibilities  to  manage  the  lands, 
resources,  and  facilities  administered  by 
the  13LM. 

Aiulrew  M.  Smith. 

Art  ill"  Assnridli;  Staid  Diractar.  Orat’on/ 
\Vashin"l()n. 

It  K  Doc.  2(I1S-02103  Filod  1-30-13:  8:45  ami 
BILLING  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Final  Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
San  Joaquin  River  Exchange 
Contractors  Water  Authority’s  25-Year 
Water  Transfer  Program,  2014-2038, 
San  Joaquin  Valley,  CA 

agency:  bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  ayailability. 

SUMMARY:  The  bureau  of  Reclamation 
and  the  San  Joatpiin  Riyer  Exchange 
Contractors  Water  Authority  haye 
|)repared  a  Final  Enyironmental  Impact 
.Statement/Enyironmental  Imiiact  Report 
(EIS/EIR)  for  a  25-Year  Water  Transfer 
Program.  2014-2038.  The  jiroposed  new 
program  would  |)royide  for  the  transfer 
and/or  exchange  of  up  to  150.000  acre- 
feet  of  substitute  water  from  the  .San 
joa(|uin  Riyer  Exchange  Contractors 
Water  Authority  to  seyeral  potential 
users  oyer  a  25-year  timeframe  (water 
seryice  years  2014-2038). 

A  Notice  of  Ayailability  of  the  joint 
Draft  EKS/EIR  was  publislied  in  the 
Federal  Register  on  Friday.  May  4,  2012 
(77  FR  20578).  The  written  comment 
|)eriod  on  the  Draft  EbS/EIR  ended 
Tuesday,  july  3.  2012.  The  Final  EKS/ 
EIR  contains  responses  to  all  comments 
receiyed  and  reflects  comments  and 
additional  information  receiyed  during 
the  reyiew  jieriod. 

DATES:  The  bureau  of  Reclamation  will 
not  make  a  decision  on  the  propo.sed 
action  until  at  least  30  days  after  release 
of  the  Final  EKS/EIR.  After  the  30-dav 


waiting  period.  Reclamation  will 
comj)lete  a  Record  of  Decision  (ROD). 
The  ROD  will  state  the  action  that  will 
be  Implemented  and  will  discu.ss  all 
factors  leading  to  the  decision. 
ADDRESSES:  To  riHiuest  a  compact  disc 
of  the  Final  EKS/EIR.  please  contact  Mr. 
brad  Hubbard,  bureau  of  Reclamation. 
2800  Cottage  Way.  Room  2005, 
.Sacramento,  California  05825; 
tele|)hone,  ?)1  (i-‘)78— 5034;  or  email 
h}nil)l)(ir(I@iisl)r.<’ov.  The  Final  EKS/EIR 
may  be  viewed  at  the  bureau  of 
Reclamation’s  Web  site  at  http:// 
\v\\'\v.usbr.aov/iup/napa/ 
napd  j)roj(ial(iHs.cfiuyProja(:t_ID=f)()H(i. 
See  SUPPLEMENTARY  INFORMATION  s(!ction 
for  locations  where  copies  of  the  Final 
EKS/EIR  are  ayailahle  for  public 
insj)ection. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
brad  Hubbard,  Natural  Re.sourc:es 
.Speciali.st,  at  010-078-5204,  or  email  at 
hlnihl)(ir(i@iishr.gov:  or  Ms.  Joann 
White,  .San  Joacpiin  Riyer  Exchange 
Contractors  Water  Authority,  at  200- 
827-8010,  or  email  at 
j\\’hi1a@sjwc\v<i.n(i1 . 

SUPPLEMENTARY  INFORMATION:  The  San 
Ioa(|uin  River  Exchange  Contractors 
Water  Authority  (Exchange  Contractors) 
])ro|)oses  to  make  up  to  150,000  acre- 
fe(!t  of  water  available  via  tailwater 
recovery,  water  conservation,  and 
temporary  land  fallowing  for  transfer 
and/or  exchange  of  substitute  water  to 
either  the  .state  and  Federal  wildlife 
refuges.  Central  Valley  Project  (CVP) 
contractors  for  existing  municipal  and 
industrial  (M&!)  and/or  agricultural 
areas,  and  other  j)otential  State  Water 
Project  (.SWP)  contractors  for 
agricultural  and/or  MivI  uses,  or  to  some 
combination  ofthe.se  u.sers.  The  bureau 
of  Reclamation  (Reclamation).  Mid- 
Pacific  Region;  CVP  and  SWP 
contractors;  and  the  Exchange 
Contractors  would  execute  agreements 
for  wat(;r  transfers  for  water  .s(!r\'ice 
years  2014  to  2038.  A  similar  10-year 
])rogram  ends  February  28,  2014. 

The  water  transfers  would  occur 
largely  within  the  .San  Joacpiin  Valley  of 
central  California  but  could  extend  to 
districts  taking  water  deliveries  in  the 
east  .San  Francisco  bay  Anni.  The 
Exchange  (lontractors’  service  area 
covers  ])art.s  of  Fresno,  Madera.  M(!rced. 
and  .Stanislaus  counties.  The 
agricultural  water  users  that  would 
benefit  from  the  ])otential  transfers  are 
located  in  the  counties  of  .Stanislaus, 

.San  Joatiuin,  Mmced,  Madera,  Fresno, 
.San  bcmito,  .Santa  Clara,  Tulare,  Kern, 
Kings,  Contra  Costa,  Alameda, 
Monterey,  and  Santa  Cruz  counties.  The 
wetland  habitat  areas  that  may  receive 


water  are  located  in  Merced,  Fresno, 
Kings,  Tulare,  and  Kern  counties. 

One  ])ublic  hearing  was  held  on  June 
13.  2012  in  Los  banos,  California. 

Copies  of  the  Final  EIS/fJR  are 
available  for  juiblic  ins])ection  and 
review  at  the  following  locations; 

•  bureau  of  Reclamation,  Regional 
Library,  2800  (Cottage  Way, 
Sacramento,  CA  0582.5-185)8 

•  C.alifornia  .State  Library,  014  Cai)itol 
Mall,  .Suite  E-20,  .Sacramento,  CA 
05814-4802 

•  University  of  California,  berkeley. 
Water  Resources  Center  Archives,  410 
O'brien  Hall,  berkeley,  CA  04720- 
1718 

•  University  of  California,  Davis,  Peter 
J.  .Shields  Library,  Documents 
De])artment.  100  Northwest  Quad, 
Davis,  CA  05010-5202 

•  California  Research  bureau,  California 
State  Library.  PO  box  5)42837, 
Sacramento,  CA  5)4237-0001 

•  Fresno  County  Public  Library, 
Covernment  Publications,  2420 
Mariposa  Street  Fresno,  CA  5)3721- 
2204 

•  Merced  County  I.ibrary,  2100  (1 
Street,  Mcirced,  CA  5)5340-3037 

•  M(;rced  County  Public  Library,  1312 
South  7th  .Street,  Los  banos.  C.A 
5)3035-4757 

•  .Stanislaus  County  Library,  1500  I 
.Street,  Modesto,  CA  5)5354 

•  .San  Francisco  Public  Library. 
Covernment  Documents  De])artment, 
100  Larkin  .Street,  .San  Francisco,  CA 
5)4102 

Public  Disclosure 

before  including  your  addnjss,  ])hone 
number,  email  addre.ss,  or  other 
])ersonal  identifying  information  in  any 
communication,  you  should  be  aware 
that  your  entire  communication — 
including  your  ])ersonal  identifying 
information — may  be  made  j)ublicly 
available  at  any  time.  While  you  c:an  a.sk 
us  in  your  communication  to  withhold 
your  personal  identifying  information 
from  public  review,  we  cannot 
guarantee  that  we  will  be  able  to  do  so. 

Dated:  Janaarv  25,  2013. 

Michello  Denning, 

Art  ill"  l{(;gion(il  Dirrrtor,  Mid-Pacific  Region. 
IKK  Doc.  2()i:}-a2l)7l)  KilocI  1-;U)-13:  8:4,3  imi| 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-747  (Third 
Review)] 

Fresh  Tomatoes  From  Mexico;  Revised 
Schedule  for  the  Subject  Review 

AGENCY:  Unilcui  States  International 
Trade  Coinniission. 
action:  Notice. 

DATES:  EffHctiv(i  D(it(^:  January  23,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (2()2-2().'j-32{)()),  Office 
of  Investigations.  U.S.  International 
Trade  Ooininission,  500  E  Street  .S\V., 
Washington,  DC  20430.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  bv  contacting 
the  Commission’s  'TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  af:cess  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Ceneral  information  concerning  the 
Commission  may  also  be  obtainetl  bv 
acce.ssing  its  internet  server  (http:// 
w'mv.iisitc.gov).  ’The  public  record  for 
this  investigation  mav  be  viewenl  on  the 
Commi.ssion’s  electronic  docket  (EDkS) 
at  http://(i(iis. iisitc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  3,  2012,  the  (Commission 
establislnul  a  schedule  for  the 
institution  of  a  five-year  review 
concerning  the  snspemhul  antidnm])ing 
duty  investigation  on  fresh  tomatoes 
from  Mexico  (77  FR  71829,  December  3, 
2012).  On  D(;comber  4,  2012,  the 
D(!partment  of  Commerce  extended  the 
deadline  for  domestic  interested  jjarties 
to  file  a  notice  of  intent  to  jiarticipate  in 
the  sunset  review  from  December  18. 
2012  to  Jannarv  17,  2013.  The  deadline 
for  the  substantive  respon.ses  was 
extended  from  Jannarv  2,  2013,  to 
February  1, 2013.  In  light  of  the 
Department  of  Commerce’s  decision  to 
extend  by  30  days  the  deadlines  for 
interested  ])arties  to  file  notice  of  intent 
to  participate  and  substantive  res])onses 
to  its  notice  of  institution  in  its  review 
of  fresh  tomatoes  from  Mexico,  as  well 
as  Mexican  Respondents’  December  5. 
2012,  re(|uest  that  the  Commission 
extend  its  deadline  for  intere.sted  jiarties 
to  res|)ond  to  the  Commission’s  Notice 
of  In.stitntion  by  30  days,  the 
Commi.ssion  determined,  on  Decembtir 
12,  2012,  to  extend  the  deadline  for 
interested  ])arty  respons(;s  to  its  Notice 
of  In.stitntion  bv  30  days  from  Jannarv 
2.  2013  to  February  1, '201 3. 
Snbsetiuently,  on  January  7,  2013, 
Commerce  further  extended  the 
deadline  for  domestic  interested  parties 


to  file  a  notice  of  intent  to  particijiate  in 
the  sunset  review,  and  tin;  deadline  for 
substantive  responses  to  March  1, 2013. 
In  light  of  the  De])artment  of 
C{)mmerce’s  January  7,  2013,  decision  to 
extend  by  the  deadlines  for  interested 
parties  to  file  notice  of  intent  to 
participate  and  substantive  responses  to 
its  notice  of  institution  in  its  review  of 
fresh  tomatoes  from  Mexico,  as  well  as 
Mexican  Respondents’  Jannarv  11. 2013, 
recpiest  that  the  Commission  extend  its 
deadline  for  interested  parties  to 
respond  to  the  Commission’s  Notice  of 
Institution,  the  Commission  has 
extended  the  deadline  for  interested 
party  res})onses  to  its  Notice  of 
institution  to  March  15,  2013,  and 
comments  on  the  ailecjuacy  of  responses 
mav  be  filed  with  the  Commission  bv 
April  30,  2013. 

For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  ap])lication,  consult  the 
Commission's  Rules  of  Practice  and 
Proccnlnre,  part  201,  snbparts  A  through 
E  (19  CFR  ])art  201),  and  part  207, 
snbparts  A,  D,  E,  and  F  (19  CFR  part 
207),  as  most  recentlv  amended  at  74  FR 
2847  (January  18,  2009). 

Aiillierify:  'This  rcivicw  is  Ixang  conductcui 
im(l(!r  aiilhorily  ol  title  VII  ol  llu;  'TarilT  Act 
ol  lOaO;  this  notice;  is  |)iil)lishe(l  pursuant  to 
section  207.21  of  the  Commission’s  rnl(;s. 

Ily  order  of  the  Commission. 

Issn(;d;  )annarv  2.5.  2013. 

Lisa  R.  Barloii, 

Acting  Sccivlnry  to  the  Coininission. 

U  K  Dot:.  2(n3-n2l)(i()  filotl  1-30-13:  K;4.'i  am| 
BILLING  CODE  7020-02-P 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-867] 

Certain  Cases  for  Portable  Electronic 
Devices;  Institution  of  Investigation 

AGENCY:  U.S.  International  Trade 

(Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  28,  2012,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended.  19 
U.S.C.  1337,  on  behalf  of  Speculative 
Product  Design,  EEC  of  Mountain  View, 
California.  The  comjilaint  alleges 
violations  of  section  337  ba.sed  u])on  the 
importation  into  the  Unitinl  States,  the 
sale  for  im])ortation.  and  the  sale  within 
the  United  States  after  importation  of 
certain  ca.ses  for  portable  electronic 
devices  bv  reason  of  infringement  of 
U.S.  Patent  No.  8,204,581  (“the  ’581 


jiatent”).  The  comjilaint  further  alleges 
that  an  indn.stry  in  the  United  States 
exists  as  required  by  siib.section  (a)(2)  of 
.section  337. 

The  comjilainant  recpie.sts  that  the 
(fommi.ssion  in.stitutean  investigation 
and.  after  the  inve.stigation,  i.ssue  an 
exclusion  order  and  cease  and  desist 
orders. 

ADDRESSES:  The  complaint,  exce])t  for 
any  confidential  information  contained 
therein,  is  available  for  insj)ection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commi.ssion,  500  E  Street  SW..  Room 
112,  Washington.  DC  20438,  telephone 
(202)  205-2000.  Hearing  imjiaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  bv 
contacting  the  Commission’s  TDD 
terminal  on  (202)  205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Sec:retarv  at  (202)  20.5- 
2000.  Ceneral  information  concerning 
the  Commission  may  also  be  obtained 
by  accessing  its  internet  .server  at  http:// 
WWW. iisitc.gov.  The  public  record  for 
this  inve.stigation  may  be  viewed  on  the 
Commi.ssion ’s  electronic  docket  (EDES) 
at  http://cdis.usitc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  fhe 
Office  of  Unfair  Imjiort  investigations, 
U.S.  International  Trade  Commission, 
telephone  (202)  205-2,580. 

yXiilhorify:  'I'ln;  authority  lor  institution  of 
this  investigation  is  contained  in  ,s(;c;tion  337 
of  the  rariff  .Act  of  193(1.  as  amended,  and 
in  section  210.1(1  of  the  (^onnnission's  Rules 
of  Practice;  and  Procedure;.  1 9  (iFR  21 0.1 0 
(2012). 

Scope  ol  Investigation:  Having 
considemul  the  complaint,  the  U.S. 
International  Trade  Ceimmission.  on 
Jannarv  24,  2013,  ordered  that — 

(1)  Pursuant  to  subsectiein  (b)  of 
S(;ction  337  of  the  Tariff  Act  of  1930,  as 
amendeel,  an  investigatiem  be  in.stitnted 
to  determine  whether  there  is  a 
vieilation  of  siibsejction  (a)(1)(B)  of 
.sectiem  337  in  the  importation  intei  the 
United  .States,  the  .sale  for  importation, 
or  the  .sale  within  the  United  .States  after 
impentation  eif  certain  cascis  for  portable 
electronic  devices  by  reason  of 
infringement  of  one  or  more  of  claims 
1-18  of  the  ’581  jiatent,  and  whether  an 
indnstrv  in  the  United  .States  exists  as 
nujiiired  bv  subsection  (a)(2)  of  s(!Ction 
337; 

(2)  For  the  purpose  of  the 
investigation  .so  instituted,  the  following 
are  hereby  named  as  parties  iqion  which 
this  notice  of  investigation  shall  be 
served: 
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(a)  The  complainant  is:  Speculative 
Product  Design,  LL(^  303  Bryant  Street, 
Mountain  View.  (iA  ‘t4()41. 

(h)  The  respondents  are  the  following 
entities  alleged  to  he  in  violation  of 
.section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  he  .served: 
l-in  jinn  Industrial  Co.  Ltd..  No.  .'i  \Vu 
Chan  3r(l  Rd.,  \Vu  Ku  Industrial 
Zone.  New  Taipei  (iity,  Taiwan. 
Shengda  lluan(|iu  Shijie,  North  Kao  Ku 
Digital  Building.  1st  Floor.  Futian 
District,  Shen/.lien  Huacjiami.  (iO.'jl, 
Shenzhen,  (ihina. 

(ilohal  Digital  Star  Industry.  Ltd.,  22F, 
Hong  Ling  Building.  Hong  Ling 
South  Road.  Futian  District, 
Shenzhen  City  .'518112.  China. 
jWIN  Electronics  Corp..  dha  iLuv,  2 
Harhor  Park  Drive,  Port 
Washington.  NY  llO.'iO. 

Project  Horizon.  Inc.,  dha  InMotion 

Entertainment.  4801  Executive  Park 
Court.  Suite  100.  Jacksonville.  k'L 
32210. 

.Superior  Communications.  Inc.,  dha 
PureCear.  .'5027  Irwindale  Avenue. 
Suite  000,  Irwindale.  CA  01700. 

Jie  .Sheng  Technology.  No.  2.  Lane  02. 
Chen  Nan  1  .St..  Tainan  City  710, 
Taiwan. 

(c)  The  Office  of  Unfair  hn|)ort 
Investigations.  IJ..S.  International  Trade 
(lommission,  .'500  E  .Street  .S\V..  .Suite 
401,  Washington,  D('.  20430:  and 

(3)  This  investigation  is  consolidated 
with  Investigation  No.  337-TA-8()l. 
currently  pending  before  the  Honorable 
Thomas  B.  Pender.  Admini.strative  Law 
Judge,  II..S.  lnt(!rnational  Trade 
(ionuni.ssion:  and 

(4)  For  the  con.solidated  investigation 
so  instituted,  the  Honorable  (iharles  E. 
Bullock,  (ihief  Administrative  Law 
Judge.  II..S.  International  Trade 
Commission,  .shall  designate  the 
l)resi(ling  Administrative  Law  Judge, 
who  may  adjust  the  target  date  and 
procedural  schedule  of  the  consolidated 
investigation  as  necessary  to  avoid 
prejudice  to  the  rights  of  the  ])arties. 

Res])onses  to  the  complaint  and  the 
notice  of  investigation  must  he 
submitted  by  the  named  respondents  in 
accordance  with  .section  210.13  of  the 
Commission’s  Ruhis  of  Practice  and 
Procculure,  10  CFR  210.13.  Pursuant  to 
10  (iFR  201.10(d)-(e)  and  210.13(aJ. 
such  responses  will  he  considered  hv 
the  Commission  if  received  not  later 
than  20  days  after  tin;  date  of  .service  hv 
the  Commission  of  the  complaint  and 
the  notice  of  investigation.  Extensions  of 
time  for  submitting  respon.ses  to  the 
com])laint  and  the  notice  of 
investigation  will  not  he  granted  unless 
good  cau.se  therefor  is  shown. 

Failure  of  a  resjxmdent  to  file  a  timely 
response;  to  each  allegation  in  the 


complaint  and  in  this  notice  may  he; 
ele;e:me;el  te;  e:on.stitute;  a  waive;r  e)f  the; 
right  te;  appe;ar  anel  e:e)nte;st  the; 
alle;gatie)ns  of  the;  e;e)mplaint  anel  this 
ne)tie:e;,  anel  te)  authe)rize;  the; 
aehninistrative;  law  juelge;  anel  the; 
(ie)mmissie)n,  withe)ut  further  neetie.e  te) 
the;  re;spe)nele;nt,  te;  finel  the;  fae:ts  te)  he;  as 
alle;ge;el  in  the;  e:e)mplaint  anel  this  ne)tie:e; 
iinel  te)  enter  an  initial  ele;te;rminalie)n 
anel  a  final  eleterminalieni  ceentaining 
sue:h  finelings.  anel  may  result  iu  the; 
issuane:e;  of  an  e;xe;lusie)n  e)rele;r  e)r  a  e:e;ase; 
anel  ele;si.st  eereler  e)r  heeth  elire;e:te;el  against 
the  re;spe)nele;nt. 

Issued:  jaiiuiirv  2.'5.  2013. 

Hv  ()i'(le;r  of  the  Coniniission. 

Lisa  K.  Barteeii, 

Acting  Sccrclnry  to  the  (ioininission. 

H'R  Hoc.  2(n;i-e)3{)(i(i  Filed  iim| 

BILLING  CODE  702e)-02-P 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-864] 

Certain  Mobile  Handset  Devices  and 
Related  Touch  Keyboard  Software; 
Institution  of  Investigation 

agency:  U..S.  International  I  raele 

(;e)mmissie)n. 

action:  Ne)lie:e;. 

SUMMARY:  Ne)tie:e  is  here;l)y  give;n  that  a 
e:e)mi)laint  was  file;el  with  the  IJ..S. 
Internatieenal  Traele;  (’,e)mmissie)n  eni 
De;e:e;ml)e;r  20.  2012.  uneler  se;e:tie)n  337  e)f 
the;  'rariff  Ae:t  e)f  1030,  as  ;une;nde;el.  10 
IJ..S.C.  1337,  e)n  l)e;half  of  Nuane;e; 
Ce)mmunie;atie)ns,  Ine;.  e)f  Burlingte)n, 
Mas.sae;huse;tts.  An  ameneleel  e:e)mplaint 
was  fileel  e)n  January  11. 2013  e)n  l)e;half 
e)f  Nuaue;e;  Ce)mmunie;atie)ns,  Ine;.; 

.Swy|)e.  Inc.;  're;gie:  Ce)mmunie:atie)ns, 

Ine:.;  anel  ZI  Ce)r])e)ralie)n,  all  of 
Burlington,  Massae;hnse;lts.  A 
su])j)le;me;nt  to  the;  ameneleel  ce)mj)laint 
was  file;el  e)n  January  1(5,  2013.  The; 
ame;nele;el  e:e)m])laint  alle;ge;.s  violatie)ns  of 
se;e:tie)n  337  ha.seel  u|)e)n  the;  im])e)rtatie)n 
inte)  the;  Hniteel  .States,  the;  .sale;  for 
imj)e)rtatie)n,  anel  the;  sale  within  the; 
Hniteel  .State;s  after  im])e)rtatie)n  of 
e:e;rtain  me)l)ile;  hanel.se;t  ele;vie:e;s  anel 
rehiteel  te)ne:h  kevheearel  software;  hv 
re;ase)n  e)f  infringe;me;nt  e)f  e;e;rtain  e;laims 
e)f  U.S.  Patent  Ne).  7,7.'50.801  (“the;  ’801 
patent’’);  U.S.  Patent  Ne).  7.4,'53,430  (“the; 
’430  i)ate;nt’’);  U.S.  Patent  No.  7.008,800 
(“the;  ’800  patent”);  U..S.  Piitent  No. 
7.07.'5..'520  (“the;  ’520  ])ate;nt”);  anel  U..S. 
Patent  Ne).  0,28(),004  (“the;  ’004  patent”). 
The  ame;nde;el  e;e)mplainl  further  alle;ge;s 
that  an  inelustrv  in  the;  Hniteel  State;s 
exists  as  re;eiiure;el  by  .sid),se;e:tie)n  (a)(2)  e)f 
se;e:tie)n  337. 


The;  ce)mplainants  re;e]ue;st  that  the; 
(ie)mmissie)n  institute  an  inve;stigalie)n 
anel.  afte;r  the;  inve;stigatie)n,  issue  an 
e;xe:lusie)n  e)rele;r  anel  e;e;ase;  anel  elesi.st 
eaelers. 

ADDRESSES:  The  ;une;nele;el  e:e)mplaint, 
e;xe:ej)t  fe)r  ;my  e:e)nfiele;utial  infe)rmatie)n 
e:e)ntaine;el  therein,  is  available  fe)r 
ins])e;e:tie)n  eluring  officiid  l)usine;ss 
he)urs  (8:45  ii.m.  to  5:15  ]).m.)  in  the; 
()ffie;e;  e)f  the  .Se;e:re;tary.  U..S. 

Internal ie)nal  Traele;  Cie)mmissie)n,  500  E 
Stre;e;t  SW.,  Re)e)m  112,  Washingte)n,  DC 
20430,  te;le;phone;  (202)  205-2000. 

He;aring  impaire;el  inelivieluals  are; 
aelvi.sed  that  infe)rmiilie)n  on  this  matle;r 
e:an  he;  ohtaineel  by  e;e)ntae;ting  the; 
(kanmission’s  TDD  terminal  on  (202) 
205-1810.  Persons  with  me)hility 
im))airme;nts  whe)  will  ne;e;ei  spe;e;ial 
assistane:e;  in  gaining  ace:e;.ss  te)  the; 
C.e)mmi.ssie)n  shoulel  contae;t  the;  ()ffie:e; 
e)f  the;  See:re;tarv  at  (202)  205-2000. 
Ceneral  informatie)n  ce)ue:e;rning  the 
(ie)mmissie)n  may  aise)  he  e)l)taine;el  hv 
ae;e:e;ssing  its  internet  .se;rve;r  at  http:// 
ww'w.iisilc.gov.  The;  puhlie;  re;e:e)rel  fe)r 
this  inve;stigation  may  he;  vieweel  e)n  the; 
(ie)mmissie)n’s  e;le;e:tre)nie:  ele)e:ke;t  (EDLS) 
at  httpJ/ndiK.usitc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  I’he; 
Offieie;  e)f  Unfair  Impeert  lnve;stigalie)ns, 
U..S.  lnte;rnatie)nal  Traele;  (ienmnissie)!), 
telephone;  (202)  20.5-2500. 

Aulheerily:  'I'lie;  aulliority  for  inslitiilioii  of 
ll)is  invostigatie)))  is  conlaiiieul  in  seeilion  337 
ol  lilt;  'farilf  Ae:l  ol  1030.  as  aineindod.  and 
in  S(!e:lion  210.10  of  ll)(;  Connnission's  Rnl(;s 
of  Pra(:lit;o  and  Proceulure;.  19  (3‘1<  210.10 
(2012). 

Scope  of  Investigation:  H;)ving 
e:onsiele;reel  the;  ameneleel  ce)mplainl,  the; 
U.S.  lnte;rnational  Traele;  Commissie)!!, 
eni  January  24,  2013,  ordered  that — 

(1)  Pursuant  te)  sul)se;e:tie)n  (h)  e)f 
.se;clie)n  337  e)f  the;  Tariff  Ae;t  of  1930,  as 
ameneleel,  an  inve;stigation  he;  in.stituteel 
to  eletermine  whe;thi;r  the;re;  is  a 
vie)latie)n  of  sul).se;e:tie)n  (a)(1)(B)  e)f 
,se;e:lie)n  337  in  the  importation  into  the; 
Unite;el  State;s,  the;  .sale;  for  impe)rtatie)n, 
or  the  .sale;  within  the;  Unite;el  States  afte;r 
im])e)rtatie)n  of  e;e;rtain  mobile  hand.se;t 
ele;vie:e;s  anel  relaleel  te)ue:h  ke;yl)e)arel 
se)ftware  thiit  infringe;  enie;  e)r  me)re;  e)f 
e:laims  30,  47,  50-52,  anel  5.5-57  of  the; 
’891  ])ale;nt;  e;laims  1-7  anel  12-55  e)f  the; 
’439  ])ate;nt:  e;laims  1-3,  .5-12,  17.  anel 
19-51  e)f  the;  ’890  j)ate;nt;  e:laim.s  1, 8,  9, 
12-10,  anel  19-21  e)f  the;  ’520  ])ate;nt:  anel 
e:laims  1-4,  22-24,  anel  20  e)f  the;  ’004 
j)ate;nt,  anel  whe;lhe;r  an  inelustrv  in  the; 
United  State;s  e;xists  as  re;e|uire;el  by 
sul).se;e:tion  (a)(2)  e)f  .se;e:tie)n  337; 

(2)  For  the;  purpe)se;  of  the; 
inve;stigatie)n  se)  instituteel,  the  fe)lle)wing 
iire  he;re;l)y  mimeel  as  ])artie;.s  upon  whie:h 


6836 


Federal  Register / Vol.  78,  No.  21 /Thursday,  January  31,  2013 /Notices 


this  iK)ti(;o  of  investigation  shall  h(! 
served: 

(a)  The  complainants  are: 

Nuanc(!  (ioinmunications,  Inc.,  1 
Wayside  Road,  Burlington, 
Massachusetts  01 803; 

.Swype,  Inc.,  1  Wayside  Road, 

Burlington,  Massachusetts  01803; 

'I’egic  (ionnnnnications,  inc.,  1  Wayside 
Road,  Burlington,  Massachusetts 
01803; 

Z1  (;or])oration  of  (ianada,  Inc.,  1 
Wayside  Road,  Burlington, 
Massachusetts  01803. 

(h)  The  respondents  are  the  following 
entities  alleged  to  he  in  violation  of 
.section  337,  and  are  the  parties  upon 
which  the  amended  complaint  is  to  he 
served; 

Shanghai  HanXiang  (CooTek) 
Information.  Technology  Co.,  Ltd., 
1023,  Bldg.  2,  .'j.'i.l  Dongchuan  Rd. 
Shanghai,  Shanghai  200241  China; 
Personal  Communications  Devices,  LLC. 
5.55  Wireless  Boulevard,  Haup])ange, 
NY  11788. 

(c)  The  ()ffif;e  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Commi.ssion,  500  L  .Street  .SW.,  .Suite 
401,  Washington,  DC  20430;  and 

(3)  For  the  investigation  so  instituted, 
the  Chief  Administrative  Law  judge, 

II. .S.  International  Trade  Commi.ssion, 
shall  designate  the  presiding 
Administrative  Law  judge. 

Re.s])on.ses  to  the  amended  complaint 
and  the  notice  of  investigation  must  he 
submitted  by  the  named  res])ondents  in 
accordance  with  section  210.13  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  19  (iFR  210.13.  Pursuant  to 
19  CFR  201.10(d)-(e)  and  210.13(a), 
such  respon.ses  will  he  considered  by 
the  Commi.ssion  if  received  not  later 
than  20  days  after  the  date  of  .service  by 
the  Commi.ssion  of  the  amended 
complaint  and  the  notice  of 
investigation.  Extensions  of  time  for 
submitting  responses  to  the  amended 
complaint  and  the  notice  of 
investigation  will  not  he  granted  unless 
good  cau.se  therefore  is  shown. 

Failure  of  a  resjjondent  to  file  a  timelv 
response  to  each  allegation  in  the 
amended  complaint  and  in  this  notice 
may  he  deemed  to  constitute  a  waiver  of 
the  right  to  apj)ear  and  contest  the 
allegations  of  the  amended  coinjilaint 
and  this  notice,  and  to  authorize  the 
administrative  law  judge  and  the 
(iommission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  he  as 
alleged  in  the  amended  com])lainl  and 
this  notice  and  to  enter  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
re.sidt  in  the  issuance  of  an  exclusion 


order  or  a  cease  and  desist  order  or  both 
directed  against  the  respondent, 
tty  order  of  llio  Coiiiniissioii. 
issued:  )aniuirv  25,  2013. 

Lisa  R.  liai'ton, 

ArliDfi  Sacmtdrv  la  llw  (Ujiiimission. 

IKK  Dec.  2()i;i-()2()(i1  Kil(!(l  l-:H)-i:t;  )i:4.'i  ain| 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-823] 

Certain  Kinesiotherapy  Devices  and 
Components  Thereof;  Notice  of 
Request  for  Statements  on  the  Public 
Interest 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  presiding  administrative  law  judge 
has  issued  a  Final  Initial  Determination 
and  Recommended  Determination  on 
Remedy  and  Bond  in  the  above- 
captioned  investigation.  The 
Commission  is  soliciting  comments  on 
public:  interest  i.ssncis  rai.sed  bv  the 
recommended  relief,  s])(;cifically  a 
general  exclusion  order. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
R.  Barton,  Ac:ting  .Scjcretary  to  the 
Commission,  U..S.  International  Trade 
Commission,  500  E  Street  .SW., 
Washington,  DC  20430,  telephone  (202) 

20.5- 2000.  'file  public  version  of  the 
complaint  can  be  ac:ce.ssed  on  the 
Commission's  electronic  docket  (EDLS) 
at  hlt})://edis. usHc.gov,  and  will  be 
available  for  inspection  during  official 
bnsine.ss  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Gffic:e  of  the  .Secretary,  U..S. 
International  Trade  Ciommission,  500  E 
.Street  .SW.,  Washington,  DC  20430, 
telephone  (202)  20.5-2000. 

General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Interiuit  server  (http:// 
WWW. iisitc.gov).  The  public  record  for 
this  inve.stigation  may  be  viewed  on  the 
Commi.s.sion’.s  electronic  docket  (EDLS) 
at  http://cdis.usitc.gov.  Hearing- 
impaired  per.sons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commi.s.sion’.s  TDD  terminal  on  (202) 

20.5- 1810. 

SUPPLEMENTARY  INFORMATION:  Section 
337  of  the  Tariff  Act  of  1930  provides 
that  if  the  Commission  finds  a  violation 
it  shall  exclude  the  articles  concerned 
from  the  United  States: 

unloss,  alter  considering  tlu;  elfect  of  sucli 
exclusion  u])on  tlu;  ])ul)lic  health  and 
welfare.  coin|)etitive  conditions  in  the  Unitiul 


.States  (iconoinv.  the  production  of  like  or 
dinuitlv  coinj)etilive  articles  in  the  United 
.States,  and  Unitcul  .States  consuiners,  it  finds 
that  such  artic;les  should  not  he  (!xc;lude<l 
from  entrv. 

19  U.S.C.  1337(d)(1). 

The  C.ommission  is  interested  in 
further  develojnnent  of  the  record  on 
the  public  intere.st  in  the.se 
investigations.  Accordingly,  members  of 
the  public  are  invited  to  file 
submissions  of  no  more  than  five  (5) 
])age.s,  inclusive  of  attachments, 
concerning  the  public  interest  in  light  of 
the  admini.strative  law  judge’s 
Recommended  Determination  on 
Remedy  and  Bond  i.ssued  in  this 
inve.stigation  on  january  22,  2013. 
Although  the  administrative  law  judge’s 
final  initial  determination  did  not  find 
a  violation  of  section  337,  he  issued  a 
Recommended  Determination  on 
Remedy  and  Bond  should  the 
Commission  find  a  violation  of  section 
337. 

Comments  should  address  whether 
issuance  of  an  exclusion  order  in  this 
investigation  woidd  affect  the  public 
health  and  welfare  in  the  United  .States, 
competitive  conditions  in  the  United 
.States  economy,  the  production  of  like 
or  direc:tly  competitive  articles  in  the 
United  .States,  or  United  States 
consumers. 

In  jiarticular.  the  (Commission  is 
interested  in  comments  that: 

(i)  Explain  how  the  articles 
potentially  subject  to  the  recommended 
orders  are  used  in  the  United  .States; 

(ii)  Identify  any  public  health,  .safety, 
or  welfare  concerns  in  the  United  States 
relating  to  the  recommended  order; 

(iii)  Identify  like  or  directly 
competitive  articles  that  comjilainant, 
its  licen.sees,  or  third  parties  make  in  the 
United  .States  which  could  replace  the 
subject  articles  if  they  were  to  be 
excluded; 

(iv)  Indicate  whether  complainant, 
complainant’s  licensees,  and/or  third 
party  .su|)plier.s  have  the  cajiacity  to 
rejilace  the  volume  of  articles 
potentially  subject  to  the  recommended 
exclusion  order  within  a  commercially 
rea.sonahle  time;  and 

(v)  Explain  how  the  exclusion  ord(!r 
would  impact  consumers  in  the  United 
.States. 

Written  submissions  must  be  filed  no 
later  than  bv  close  of  business  on 
Februarv  28,  2012. 

Persons  fding  written  submi.ssions 
must  file  the  original  document 
elet;tronic:ally  on  or  before  tbe  deadline 
stated  above  and  submit  8  true  jiaper 
copies  to  the  Gffice  of  the  .Secretary  by 
noon  the  next  day  jinrsuant  to  section 
210.4(f)  of  the  (Commission’s  Rules  of 
Practice  and  Proc;ednre  (19  CFR 
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210.4(6).  Submissions  should  refcr  to 
the  investigation  mnnher  ("Inv.  No. 
337-TA— 823”)  in  a  prominent  place  on 
the  cover  pag(!  and/or  the  first  page.  (See 
Handbook  for  Eloctronic  Filing 
Procodnros,  hit pj/www  . usHc.gov/ 
secretary/ fed  rcg  noticcs/vnlcs/ 
handhook  on  electronic  filing.pdf). 
Persons  with  cpiestions  regarding  filing 
should  contact  the  Secretary  (2()2-20.'j- 
2000). 

Any  p(!rson  desiring  to  submit  a 
document  to  the  Commission  in 
confidence  mu.st  retpiest  coid'idential 
treatment.  All  such  recpiests  should  lx; 
directed  to  the  .Secretary  to  the 
(Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commi.ssion  slu)uld  grant  such 
treatment.  Fee  10  CCFR  201.0.  Documents 
for  which  confidential  treatment  by  the 
(Commission  is  properly  sought  will  he 
treated  accordingly.  A  redacted  non- 
confidential  version  of  the  document 
mu.st  also  he  filed  simultaneously  with 
the  any  confidential  filing.  All  non- 
confidential  written  submissions  will  he 
available  for  j)uhlic  inspection  at  the 
Office  of  the  Secretary  and  on  EDKS. 

This  action  is  taken  under  the 
authority  of  .sec:tion  337  of  the  Tariff  Act 
of  1030,  as  amended  (10  IL.S.CC.  1337), 
and  of  sections  201.10  and  210. .lO  of  the 
(Commission’s  Rules  of  Practice  and 
Procedure  (10  (CFR  201.10,  210. .lO). 

Issiuul;  laiuiai'v  2.t.  2013. 

Oy  ordcM'  of  tlie  (Coiiiniission. 

Lisa  K.  Barton, 

Acting  Seenfinrv  to  the  (iommissian. 

II'K  Ooc.  201  :»-02()."i<)  I'il(‘(l  }t:4.S  ain| 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-866] 

Certain  Wireless  Communications 
Equipment  and  Articles  Therein; 
Institution  of  Investigation 

AGENCY:  U.S.  International  Trade 

CCommission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  (Commission  on 
December  21, 2012,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
IJ.S.(C.  ^  1337,  on  behalf  of  .Samsung 
Electronics  (Co.,  Ltd.,  .Seoul,  Republic  of 
Korea  and  .Samsung 
Telet;ommunications  America,  LL(C  of 
Richardson,  Texas.  A  letter 
sujiplementing  the  complaint  was  filed 
on  lanuary  10,  2013.  The  complaint 
alleges  violations  of  section  337  ha.sed 


uiion  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  .States  after 
im])ortation  of  certain  wireless 
communications  equipment  and  articles 
therein  by  reason  of  infringmnent  of 
U.S.  Patent  No.  7.782,749  (“the  ‘749 
jiatent”):  U.S.  Patent  No.  B.lO.I.OBl  ("the 
‘081  patent”):  U.S.  Patent  No.  8,208,438 
(“the  ‘438  patent”);  U..S.  Patent  No. 
8,228.827  (“the  ‘827  patent”);  U.S. 

Patent  No.  O.fil 7,929  (“the  ‘929  patent”); 
U.S.  Patent  No.  0,707,813  (“the  ‘813 
patent”);  U..S.  Patent  No.  0,80.'}.082  (“the 
‘082  patent”).  The  complaint  further 
alleges  that  an  industry  in  the  United 
.States  exists  or  is  in  the  jirocess  of  being 
established  as  required  by  subsection 

(a)(2)  of  section  337. 

The  complainants  retpie.st  that  the 
(CCommission  institute  an  investigation 
and.  after  the  investigation,  issue  an 
exclusion  order  and  cease  and  desist 
orders. 

ADDRESSES:  'fhe  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:4.'i  a.m. 
to  .'):15  p.m.)  in  the  Office  of  the 
.Secretary,  U..S.  International  Trade 
(Commission,  .'iOO  E  .Street  .SW.,  Room 
112,  Washington,  D(C  20438,  telephoiu! 
(202)  203-2000.  Hearing  inqiaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  (Commission’s  TDD 
terminal  on  (202)  20.3-1810.  I’er.sons 
with  mobility  impairments  who  will 
need  .special  assistance  in  gaining  access 
to  the  CCommission  should  contact  the 
Office  of  the  .Secretary  at  (202)  205- 
2000.  (jeneral  information  concerning 
the  (Commission  may  akso  be  obtained 
by  ac:cessing  its  internet  .server  at  http:// 
WWW. nsitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
CCommission’s  electronic  docket  (EDfS) 
at  http://edis.usitc.gov. 

FOR  FURTHER  INFORMATtON  CONTACT:  The 
Office  of  Unfair  fnqiort  Inve.stigations. 
U.iS.  International  Trade  (Commi.ssion, 
telephone  (202)  205-2.300. 

Authority:  Tlie  authority  for  institution  oi 
this  investigation  is  contained  in  section  337 
of  tlie  'rarilf  Act  of  1  !(3().  as  ainendiid,  and 
in  .section  210.10  of  the  (Coininission's  Rules 
of  Practice!  and  Proccidure!.  19  (Cl  R  210.10 
(2012). 

.Scope  of  Inve.st igation:  Having 
considered  the  comjilaint,  the  U..S. 
International  Trade;  (Commission,  on 
January  24,  2013,  ordered  that — 

(1)  I’ursuanl  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be;  instituted 
to  determine  wh(;ther  there  is  a 
violation  of  subsection  (a)(1)(H)  of 


section  337  in  the  imjiortation  into  the 
United  .States,  the  .sale  for  imjiortation, 
or  the  sale  within  the  United  .States  after 
imiiortation  of  certain  wireless 
communications  e(pii])ment  and  articles 
therein  by  r(;a.son  of  infringement  of  one 
or  more  of  claims  1-13  of  tin;  ‘749 
Jiatent ;  claims  1 . 4,  9.  and  12  of  the  ‘081 
Jiatent;  claims  1-14  of  the  ‘438  jiatent; 
claims  1-8  of  the  ‘827  jiatent;  claims  1- 
8  of  the  ‘5)29  jiatent;  claims  1-3,  .3-12, 
and  14-23  of  the  ‘813  patent;  and  claims 
1,  2.  4,  and  8  of  the  ‘(>82  jiatent,  and 
wh(;ther  an  industry  in  the  United 
.States  exists  or  is  in  the  jirocess  of  being 
established  as  rerjuired  by  sub.section 
(a)(2)  of  section  337; 

(2)  Pursuant  to  CCommission  Rule 
210..30(b)(1),  19  CFR  210..30(b)(1),  the 
jiresiding  administrative  law  judge  shall 
take  evidence  or  other  information  and 
hear  arguments  from  the  jiarties  and 
other  interested  jiersons  with  re.sjHx:t  to 
the  jiublic  interest  in  this  investigation, 
as  ajijirojiriate,  and  jirovide  the 
(Commission  with  findings  of  fact  and  a 
recommended  determination  on  this 
issue,  which  shall  be  limited  to  the 
statutorv  jiublic  interest  factors,  19 
U..S.(C.  1337(d)(1),  (f)(1),  (g)(1); 

(3)  For  the  jiurjiose  of  the 

inve.st  igation  .so  in.stituted,  the  following 
are  heniby  named  as  jiartiiis  ujion  which 
this  noti{:e  of  investigation  shall  he 
.served; 

(a)  'I'he  comjilainants  are; 

.Samsung  Electronics  (Co.,  l.td.,  Samsung 

Main  Building.  2.30.  Taejiyung-ro  2- 
ka.  (Chung-ku,  .Seoul  100-742, 
Rejiublic  of  Korea. 

.Samsung  Telecommunications  America, 
L1.(C,  1301  East  l.ookout  Drive. 
Richardson.  TX  7.3082. 

(b)  The  resjiondents  are  the  following 
entities  alleged  to  be  in  violation  of 
section  337,  and  are  the  jiarties  ujion 
which  the  comjilaint  is  to  he  served; 
Ericsson  Inc.,  0300  f^egaev  Drive,  Plano, 

TX  7.3024. 

Telefonaktieholaget  EM  Ericsson, 
Torshamn.sgatan  23,  Kista, 
.Stockholm,  .Sweden  104  83. 

(c)  The  Office  of  Unfair  Imjiort 
Investigations,  U.S.  International  Trade 
(Commi.ssion,  .300  E  .Street  SW.,  Suite 
401,  Washington,  DC  20430;  and 

(4)  For  the  investigation  so  instituted, 
the  (Chief  Administrative  l.aw  Judge, 
U..S.  International  Trade  (Commi.ssion, 
shall  designate  the  jiresiding 
Administrative  l^aw  Judge. 

Resjionses  to  the  comjilaint  and  the 
notice  of  investigation  must  he 
submitted  by  the  named  resjiondents  in 
accordance  with  section  210.13  of  the 
(Commission’s  Rules  of  ITactice  and 
Procedure,  19  (CFR  210.13.  Pursuant  to 
19  CFR  201.10(d)-(e)  and  210.13(a), 
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such  rosj)onsi!.s  will  he  considered  by 
the  Coininission  il  received  not  later 
than  20  days  alter  the  date  of  service  hy 
the  (ioinmission  of  the  coin)daint  and 
the  notice  of  investigation.  Extensions  of 
time  for  suhinitting  res])onses  to  the 
complaint  and  the  notice  c)f 
investigation  will  not  he  granted  uidess 
good  cause  therefore  is  shown. 

Failure  of  a  res|)ondent  to  file  a  timely 
response  to  each  all(!gation  in  the 
complaint  and  in  this  notice  may  ho 
deemed  to  constitute  a  waiver  ol  the 
right  to  appearand  contest  the 
allegations  of  the  com])laint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
(k)mmission,  without  further  notice  to 
the  res]K)ndent,  to  find  the  facts  to  he  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  an  initial  determination 
and  a  final  determination  containing 
.such  findings,  and  may  result  in  the 
issuance  of  an  exclusion  order  or  a  cease 
and  desist  order  or  both  directed  against 
the  res})ondent. 

tty  order  of  tlie  (k)niinissioii. 

IssiukI:  lanuaiy  25.  2013. 

I.isa  K.  Barton, 

Acting  Secretary  to  the  (ioininission. 

H'K  Doc.  201 3-020(15  Filed  1-30-13;  0:4.5  :im| 
BILLING  CODE  7020-02-P 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-865] 

Certain  Balloon  Dissection  Devices 
and  Products  Containing  Same; 
Institution  of  Investigation 

AGENCY:  U.S.  International  Trade 

Commi.ssion. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that  a 
comjilaint  was  filed  with  the  II.S. 
International  Trade  Commission  on 
December  21,  2012,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
IJ.S.C.  1337,  on  behalf  of  Covidien  LF  of 
Mansfield,  Massachusetts.  The 
complaint  alleges  violations  of  section 
337  based  upon  the  imjiortation  into  the 
United  States,  the  .sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  dissection 
balloons  and  products  containing  the 
same  hy  reason  of  infringcmient  of 
certain  claims  of  U.S.  Patent  No. 
9,312,442  (“the  ‘442  patent”).  'Fhe 
complaint  further  alleges  that  an 
indu.strv  in  the  United  States  exists  as 
recpiired  hv  subsection  (a)(3)  of  section 
337. 

The  comjilainant  requests  that  the 
Commi.ssion  in.stitute  an  investigation 


and,  after  the  investigation,  issue  an 
excliKsion  order  and  cease  and  desist 
orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  insp(;ction 
during  official  husimiss  hours  (8:4.')  a.m. 
to  .'):!.')  p.m.)  in  the  Office  of  the 
•Secretary,  U.S.  International  Trade 
Commission,  .'lOO  E  Street  SVV.,  Room 
112,  Washington,  DC  20439,  telephone 
(202)  20,‘")-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  he  obtained  hy 
contacting  the  Commission’s  I’DD 
terminal  on  (202)  20.')-1810.  Per.sons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  acce.ss 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  (202)  20.')- 
2000.  General  information  concerning 
the  Commission  may  al.so  he  obtained 
hy  accessing  its  Internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  inve.stigation  may  he  viewed  on  the 
(Commission’s  electronic  docket  (EDIS) 
at  http://edis.usitc.aov. 

FOR  FURTHER  INFORMATION  CONTACT:  I’he 
Office  of  Unfair  lm])ort  Inve.stigations, 
U..S.  International  Trade  (Commi.ssion, 
telephone  (202)  20.'‘)-2,')90. 

Aiilhorily:  Tlio  authority  lor  institution  of 
lliis  inv(!stigalion  is  contaiiuHl  in  section  337 
ottlie  'I’arilT  Act  ot  1930,  as  amended,  and 
in  section  210.10  of  tlie  (Conunission's  Knhis 
of  th'actice  and  Procedure,  19  (Ct'K  210.10 
(2012). 

.Scope  of  Investigation:  Having 
consid(!red  the  comjilaint,  the  U.S. 
International  Trade  (Commission,  on 
January  24,  2013,  ordered  that — 

(1)  Pursuant  to  subsection  (h)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  he  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(l)(I3)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  imjiortation, 
or  the  sale  within  the  United  States  after 
imjiortation  of  certain  dissection 
balloons  and  jiroducts  containing  the 
same  that  infringe  one  or  more  of  claims 
3,  9,  8,  and  10  of  the  ‘442  j)atent,  and 
whether  an  industry  in  the  United 
States  exists  as  required  hy  suh.section 
(a)(3)  of  .section  337; 

(2)  For  the  jiurjiose  of  the 
investigation  so  institutcid,  the  following 
are  hereby  named  as  jiarties  ujion  which 
this  notice  of  investigation  shall  he 
served: 

(a)  The  (Comjilainant  is:  (Covidien,  LP, 
l.'i  Hamjishire  Street,  Mansfield,  MA 
02048  USA,  Tel:  (.508)  291-8000. 

(h)  The  resjiondents  are  the  following 
entities  alleged  to  he  in  violation  of 
section  337,  and  are  the  jiartles  ujion 
which  the  comjilaint  is  to  he  served: 


Pajunk  Medizintechnik  (CinliH,  Karl- 
Hall-Str.  1.  D-78187  Gei.singen, 
Germany: 

Pajunk  Medizintechnologie  GmliH,  Karl- 
Hall-.Str.  1,  D-78187  (uiisingen, 
Germany: 

Pajunk  Medical  Systems  L.P.,  9911  Bay 
(Circle,  Norcross,  GA  30071. 

(c)  The  Office  of  Unfair  Imjiort 
Inve.stigations,  U.S.  International  Trade 
(Commi.ssion,  500  E  Street  S\V,,  Suite 
401,  Washington,  D(C  20439:  and 

(3)  For  the  inve.stigation  so  instituted, 
the  (Chief  Administrative  Law  Judge, 

U.S.  International  Trade  (Commission, 
shall  designate  the  jiresiding 
Admini.strative  Law  Judge. 

Resjionses  to  the  comjilaint  and  the 
notice  of  investigation  must  he 
submitted  hv  the  named  resjiondents  in 
accordance  with  .section  210.13  of  the 
Gommission’s  Rules  of  Practice  and 
Procedure.  19  (CFR  210.13.  Pursuant  to 
19  (CFR  201.19(d)-(e)  and  210.13(a). 
such  resjionses  will  he  considered  hv 
the  Gommission  if  received  not  later 
than  20  days  after  the  date  of  service  hy 
the  (Commission  of  the  comjilaint  and 
the  notice  of  inve.stigation.  Extensions  of 
time  for  suhinitting  resjionses  to  the 
comjilaint  and  the  notice  of 
inve.stigation  will  not  he  granted  unless 
good  cause  therefore  is  shown. 

Failure  of  a  resjiondent  to  file  a  timely 
resjionse  to  each  allegation  in  the 
comjilaint  and  in  this  notice  may  he 
deemed  to  constitute  a  waiver  of  the 
right  to  ajijiear  and  contest  the 
allegations  of  the  comjilaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
(Commi.ssion.  without  further  notice  to 
the  resjiondents,  to  find  the  facts  to  he 
as  alleged  in  the  comjilaint  and  this 
notice  and  to  enter  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  an  exclusion 
order  or  a  cease  and  desist  order,  or 
both,  directed  again.st  the  resjiondents. 

By  order  of  the  (Coinniissioii. 

Issued:  liinuary  2.5,  2013. 
i.isa  R.  Barton, 

Acting  SecretaiT  to  the  (Commission. 

|FK  Hoc.  2(n.3-()2()(i:i  Filed  1-:H)-1:1;  8:4.5  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.:  50-269,  50-270,  and  50-287; 
NRC-2013-0016] 

Duke  Energy  Carolinas,  LLC,  Oconee 
Nuclear  Station,  Units  1, 2,  and  3 
Denial  of  Amendment  to  Facility 
Operating  License 

AGENCY:  Nuclear  Kegulatory 
(loniinission. 

ACTION:  Denial:  opportunity  to  recpiest  a 
hearing  and  l(!av(;  to  intervene. 

DATES:  A  recpiest  for  a  hearing  must  he 
filed  hy  March  4.  2013.  Any  j)otential 
party  as  defined  in  section  2.4  of  Title 
10  of  the  f/ode  of  FecUmii  ]io’’uI(itions 
(10  CFR).  who  believes  access  to 
Sensitive  Unclassified  Non-Safeguards 
hdbrination  (SlJNSl)  is  necessary  to 
re.sj)ond  to  this  notice  must  recpiest 
document  acce.ss  hy  Fehruarv  11.  2013. 
ADDRESSES:  Please  refer  to  Docket  ID 
NRC-201 3-0010,  when  contacting  the 
NRC  about  the  availability  of 
information  regarding  this  document. 

You  may  acce.ss  information  related  to 
this  document,  which  the  NR(i 
possesses  and  are  publicly  available, 
using  any  of  the  following  iiKilhods: 

•  Fodorol  liiilainctking  Woh  silo:  (io  to 
http:/ / WWW. rof^iihtiions. gov  and  .s(!arch 
for  Docket  ID  NRU-201 3-0010.  Address 
(luestions  about  NR(i  dockets  to  (iarol 
Uallagher;  telephone:  301-402— 30()8: 
iMiiail:  (',aiol.(kill(tghor@nv(:.gov. 

•  NlUi's  Agoncvwide  Dociunonts 
Across  and  Managoinont  Svstoin 
(ADAMS):  You  may  access  jjublicly 
available  documents  onlimi  in  the  NRC 
Library  at  htt})://www.nr(:.gov/roading- 
rm/adams.ldml.  To  begin  the  .search, 
.select  “ADAMS  Public  Documents”  and 
then  .sehict  “Bogin  Woh-hasod  ADAMS 
Soarch."  For  |)roblems  with  ADAMS, 
|)lease  contact  the  NRC's  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-307-4200,  301-415-4737,  or  by 
email  to  pdr.rosourco@nr(:.gov.  Tlu; 
ADAMS  acce.ssion  number  for  each 
document  referenced  in  this  notice  (if 
that  document  is  available  in  ADAMS) 
is  jjrovided  the  first  time  that  a 
document  is  referenctul.  'I’he  a})j)lication 
for  amendment,  datcul  July  31, 2012, 
contains  .security-related  information 
and,  accordingly,  those  ])ortions  are 
Ixiing  withheld  from  public  disclosure. 

A  rtulacted  version  of  the  application  for 
amendment,  datexl  July  31. 2012,  is 
available  in  ADAMS  under  Accession 
No.  ML12202A372.  A  .su|)j)lement  to  the 
a])])lication  for  amendment,  dated 
Sej)tember  5,  2012,  is  available  in 
ADAMS  under  Accession  No. 

ML12251 AOIO.  The  NRC’s  denial  safety 


evaluation,  datiul  )anuarv  15,  2013,  is 
also  available  under  ADAMS  Accession 
No.  ML12345A204. 

•  NBd's  PDB:  You  may  examine  and 
purchase  co])ies  of  public  (h)cuments  at 
the  NRC’s  PDR.  Room  ()1-F21,  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville.  Marvland  20852. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  IJ.S.  Nuclear  Regulatory 
Commission  (NRC)  has  denied  a  recpie.st 
by  Duke  Fuergv  C^arolinas,  LL(i, 

(licen.see)  for  an  amendment  to 
Renewed  Facility  Operating  Licenses 
DPR-38.  DPR-47.  and  DPR-55  i.ssued  to 
the  licensee  for  ojjeration  of  the  Oconee 
Nuclear  Station  (ONS),  Units  1,  2,  and 
3,  located  in  South  Carolina,  Oconee 
County.  A  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
j)ubli.shed  in  the  Federal  Register  on 
October  9,  2012  (77  FR  01430). 

'I'he  pur|)ose  of  the  licensee’s 
amendment  recpiest  was  to  revise  the 
licen.ses  to  extend  the  recjuircul  dates  to 
meet  certain  c:onditions  a.ssociated  with 
th(!  transition  of  the;  plant’s  fire 
])rotection  ])rogram  from  a  deterministic 
program  under  10  (iFR  50.48(b)  to  a 
l)erformance-ba.sed  program  under  10 
CFR  50.48(c),  in  accordance  with 
National  f’ire  Protection  A.ssociation 
(Nl-PA)  Standard  Nl-PA-805. 
“Performance-lla.sed  Standard  for  Fire 
Protection  for  Light  Water  Reactor 
Electric  Cenerating  Plants.” 

The  NRC  staff  has  concluded  that  the 
licensee’s  recpiest  cannot  be;  granted. 

The  licensee  was  notified  of  the 
Commission’s  denial  of  the  i)ropo.sed 
change  by  a  letter  dated  )anuary  15, 

2013. 

II.  Opportunity  To  Reipiest  a  Hearing; 
Petition  for  Leave  To  Intervene 

I3y  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  lic(msee  may  demand  a 
hearing  with  r(xs))ect  to  the  denial 
described  above.  Any  demand  for  a 
hearing  mu.st  be  filed  in  accordance 
with  the  Commi.ssion’s  “Rules  of 
Practice  For  Dome.stic  Licensing 
Proceedings”  in  10  CFR  Part  2, 
including  the  r(!(]uir(!ments  of  10  CFR 
2.30t).  Within  30  days  from  the  date  of 
j)ublication  of  this  notice;  in  the  Federal 
Register,  any  pi;rson  whose  inter(;st  may 
be  affected  by  this  ])roceeding  may  file 
a  written  petition  for  leave  to  intervene; 
anel  <i  re;e]uest  lor  a  he;aring  ])ursuant  to 
the  re;(|uire;ments  of  10  CFR  2.30‘).  The 
NR(]  r(;gulatious  are  acce;.ssible 
el(;ctronically  from  the  NRfi  Library  on 
the  NRCi’s  public  W(;b  site  at  http:// 
www.nrc.gov/roading-nn/doc- 
colloctions/cfr/. 


III.  Electronic  Suhinissions  (E-Filing) 

All  doe:uments  file;d  in  the  NR(i 
eiel judicatory  ])roceedings,  including  a 
r(;{]ue;st  for  h(;aring.  a  pe;titie)n  fe)r  leave; 
to  intervene,  any  motion  or  other 
ele)e:ument  filed  in  the;  pre)ce;eding  ])rior 
te)  the;  submission  of  a  reeejuest  lor 
he;aring  or  peetition  te;  interve;ne.  and 
de)cuments  file;d  bv  inte;reste;d 
ge)vernm(;ntal  entitie;s  particij)ating 
under  10  (iFR  2.315(c),  must  be  filed  in 
accorelance  with  the;  NR(i  E-Filing  rule 
(72  FR  40139;  August  28,  2007).  The  E- 
Filing  ])roco.ss  r(;(juires  particij)ants  to 
submit  and  se;rve  all  adjudicatory 
docume;nts  over  the  internet,  eir  in  seeme 
casi;s  to  mail  cojnes  on  electronic 
stemige  media.  Partici))ants  may  not 
submit  j)aper  coj)ie;s  of  their  filings 
unle;.ss  they  seek  an  exemption  in 
accordance  with  the  proceelur(;s 
el(;scribed  below. 

'fo  comply  with  the  procedural 
re;(iuir(;ments  of  E-Filing,  at  least  10 
eliiys  prie)r  to  the  filing  deadline,  the 
piirticipant  should  contact  the  Office  of 
the  Secretary  by  email  at 
hoai'ing.do(:kot@nvc.go\\  or  by  telephone 
at  301^15-1077,  to  reejnest  (1)  a  digital 
identification  (ID)  certificate,  which 
allows  the  participant  (or  its  coun.sel  or 
representative)  to  digitally  sign 
documents  and  access  the  E-Submittal 
server  for  any  i)roceeding  in  which  it  is 
])articipating;  and  (2)  advi.se  the 
Secr(;tary  that  the  ])articipant  will  be 
submitting  a  recpiest  or  petition  for 
hearing  (even  in  instances  in  which  the 
j)artici])ant,  or  its  coun.sel  or 
re])res(;ntative.  alr(;ady  holds  an  NRC- 
issned  digital  ID  c(;rtificate).  Based  upon 
this  information,  the  S(;cr(;tarv  will 
e.stablish  an  elec;tronic  docket  for  the 
hearing  in  this  proce(;ding  if  the 
Secretary  has  not  alrc;ady  e.stabli.sh(;d  an 
el(;ctronic  dock(;t. 

Information  about  ajiplving  for  a 
digital  ID  c(;rtificate  is  available  on  the 
NRC’s  ])ublic  W(;h  site  at  Idtp:// 
www.nrc.gov/sito-holp/o-subwittals/ 
apply-cortificatos.htnd.  Sy.st(;m 
r(;(piir(anents  for  accessing  the  E- 
Sul)mittal  server  arc;  clc;tailc;cl  in  the 
NRC’s  “Cuiclanc:c;  for  Elc;c;tronic; 
Submission,”  which  is  available  on  the 
NRC’s  iinblic  Web  site  at  http:// 
www.nvc.gov/sito-holp/o- 
snl)initt(ds.htinl.  Particijiants  may 
attempt  to  use  otlier  software  not  listc;cl 
on  the  Web  site,  but  should  note  that  the 
NRC’s  E-Filing  .system  does  not  .su])])ort 
unlisted  software,  and  the  NRC  Meta 
System  Help  Desk  will  not  be  able  to 
offer  as.sistanc;e  in  using  unlistc;ci 
software;. 

If  a  |)artici])ant  is  c;li;c,tronically 
submitting  a  cloc;ument  to  the  NRC  in 
accordance  with  the  E-Filing  rule,  the 


|)<ii ficipaiit  must  filo  tJu;  dociunont 
using  tho  NRC’s  onlino,  VVob-basod 
submission  form.  In  order  to  sorve 
documents  through  the  Electronic 
Information  Exc:Iiang(>  System,  users 
will  he  re{]nired  to  instail  a  Web 
lirowser  plug-in  from  the  NEC's  Web 
site.  Further  information  on  tlie  VVeh- 
ha.sed  submission  form,  including  the 
installation  of  the  Web  hrow.ser  plng-in 
IS  available  on  the  NEC’s  public  Web 
site  at  I^Hp://myiy.nrc.gov/sit(i-}wIn/ei- 
siihnimals.lUniL 

Once  a  participant  has  obtained  a 
digital  ID  certificate  and  a  docket  has 
been  created,  the  partieijjant  can  then 
submit  a  recpiest  for  hearing  or  jietition 
lor  leave  to  intervene.  Submissions 
should  he  in  Portable  IDocnment  Format 
(I  Df)  m  accordance  ^vith  NEC  guidance 
nvadahle  on  the  NEC’s  ]mhlic  Web  site 
at  i^ttp://\vmv.nrc.gov/sitf;-help/H- 
snhiwttaJs.hiwl.  A  filing  is  exmsidered 
t.omplete  at  the  time  the  documents  are 
submitted  through  the  NEC’s  E-Filiiif- 
system.  To  he  timely,  an  electronic 
filing  mn.st  he  submitted  to  the  E-Filint> 
system  no  later  than  p.m.  Eastern 
lime  on  the  due  date.  Upon  receipt  of 
a  transmi.ssion,  the  E-Filing  .sy.stem 
time-.stamps  the  document  and  .sends 
the  submitter  an  email  notice 
confirming  receijit  of  the  document,  'f’he 
E-l'ilmg  system  also  distributes  an  email 
notice  that  jirovides  access  to  the 
doenment  to  the  NEC’s  Offico  of  the 
Ceneral  Counsel  and  anv  others  who 
have  advised  the  Office  of  the  Secretarv 
Unit  they  wish  to  particijiate  in  the 
proceeding,  .so  that  the  fib-r  need  not 
.serve  the  documents  on  those 
participants  sejiarately.  Therefore, 
ap|)licants  and  other  partici|3ant.s  (or 
their  counsel  or  rejire.sentative)  mnsl 
apjily  for  and  rei.eive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  thev 
c-an  obtain  acce.s.s  to  the  doenment  via 
tlie  E-hiling  .system. 

.1  electronicallv  using 

the  NEC  s  adjudicatory  E-Filing  .sy.stem 
mijX  a.ssistance  by  contacting  the 
NEC  Meta  System  Help  13e.sk  through 
hicated  on  the 

NEC  s  jmhlic  Web  site  at  http:// 
^'■’w\\’.nrc.gov/sitc-lmlp/(^. 
suhinittals.htnil.  by  email  to 
MSHD.Rf:source@nic.gov,  or  hv  a  toll- 
free  call  to  l-H(i()-()72-7{i4().  The  NEC 
Meta  Sy.stem  Help  13e.sk  is  available 
between  8  a.m.  and  8  p.m..  Eastern 
rime.  Monday  through  Friday,  I 

excluding  government  holidavs.  ; 

1  articipants  who  believe  that  thev  i 

fiave  a  good  cause  for  not  submitting  ■ 
documents  electronically  must  file  an  i 

exe.nqition  request,  in  accordance  with  i 

K)  CFE  2.8()2(g).  with  their  initial  jiaper  i 
ilmg  requesting  authorization  to  ] 


No.  21 /Thursday.  |,.„.l.nrv  :n.  3 / No, ices 


continue  to  submit  documents  in  iiaper 
1  siifmiitted 

Iwi-  r'f  ‘“hlre.ssed  to  the 

I3ttic(>  of  the  Secretary  of  the 

fiommission,  IJ.S.  Nuclear  Eegulatorv 
Commis.sion,  Washington.  13C  20.'j.‘j5— 
0t)01,  Attention:  Enleinaking  and 
Adjudications  Staff;  or  (2]  courier. 
ox])re,s.s  mail,  or  expedited  deliverv 
'•  s^ervice  to  the  (3ffice  of  the  Secretarv, 
.Sixteenth  Floor,  (3ne  White  Flint  North 
1 1.'55.'5  Rockville  Ifike.  Rockville 
Maryland  2()8.'52.  Attention:  Enleinaking 
and  Adiudications  Staff.  I’articipants 
filing  a  document  in  this  manner  are 
res]K)n.sihle  for  serving  the  document  on 
all  other  participants.  Filing  is 
^  comsidered  complete  hv  first-class  mail 
as  ol  the  time  of  dejjosit  in  the  mail,  or 
fjy  courier,  ex])re.ss  mail,  or  expedited 
(  elivery  service  upon  depositing  the 
doenment  with  the  provider  of  the 
.service.  A  presiding  officer,  having 
granted  an  exemption  retpiest  froin 
using  E-Idhng,  may  reipiire  a  jiarticipant 
or  party  to  use  E-Filing  if  the  presiding 
officer  siihseiiiientlv  determines  that  the 
reason  lor  granting  the  exemption  from 
use  of  E-I-ihng  no  longer  exists. 

Documents  submitted  in  adjudicatorv 
proceedings  will  appear  in  the  NEC’s 

,  ‘hectronic  hearing  docket  which  is 

available  to  the  jnihlic  at  http:// 
(■hdl.nrc.gov/ehd/.  unless  excluded 
pursuant  to  an  order  of  the  Commi.ssion 
or  the  presiding  officer.  Participants  are 
reipiested  not  to  include  personal 
privacy  information,  such  as  social 
security  numhers,  home  addresses,  or 
home  phone  numhers  in  their  filin‘>s, 
iinle.ss  an  NEC  regulation  or  other  hiw 
reijiiires  submission  of  such 
information.  With  respect  to 
copyrighted  works,  excejit  for  limited 
excerpts  that  serve  the  juirpose  of  the 
adjudicatory  filings  and  would 
con.stitute  a  Fair  Use  application. 
l)articq)ants  are  reipiested  not  to  include 
copyrighted  materials  in  their 
submission. 

I  leave  to  intervene  must 

lie  tiled  no  later  than  30  days  from 
Jannary  31.  2013.  Eeqnests'for  hearing, 
lietilions  lor  leave  to  intervene,  and 
motions  for  leave  to  file  new  or  , 

amended  contentions  that  are  filed  after 
the  30-day  deadline  will  not  he 
entertained  ah.sent  a  determination  hv 
the  presiding  officer  that  the  filing  ‘  : 

deinonstrates  good  cause  by  .satisfving 
file  following  three  factors  in  10  (;FE 
2.309(c)(1):  (i)  The  information  njjon  i 
which  the  filing  is  ha.sed  was  not 
previously  available;  (ii)  the  information  ' 
uj)on  which  the  filing  is  ha.sed  is  i> 

materially  different  from  information 
previously  available;  and  (iii)  the  filing  " 
lias  been  submitted  in  a  timely  fVi.shion  I! 


r  based  on  the  availahilitv  of  the 
snhsiHuient  information. 

!  I* or  further  details  with  resjKict  to  this 

action  seed)  tho  application  for 

amendment  dated  )nly  31, 2012,  and 
supplemented  on  Sej)temher  .“j,  2012, 
and  (2)  the  f bmnni.ssion’s  letter  to  the 
licensee  dated  Jannarv  1.1.  2013. 

A//ornev  /or //cen.see:  Lara  S.  Nichols 
Dopnty  Ceneral  Counsel.  Duke  Enerev  ’ 

,  Uorporation.  .120  .South  Church  Street— 
E(.07H,  Charlotte.  NC  28202-1802. 

^  IV.  Order  Imposing  Procedures  for 
Access  to  Sensitive  Unclassified  Non- 
^afeguards  Information  for  Contention 
Preparation 

A.  This  Order  contains  instructions 
regarding  how  potential  parties  to  this 
liroceeding  may  recpiest  acce.s.s  to 
documents  containing  .Sensitive 
Uncla.ssified  Non-Safeguards 
Information  (SUNSI). 

13.  Within  10  days  aft(?r  publication  of 
.  ns  notice  cif  hearing  and  ojijiortnnitv  to 
tor  leavo  to  intorvone,  any 
potential  party  who  believes  access  to 
SUNSI  is  neces.sary  to  respond  to  this 
notice  may  request  such  acciess.  A 
“potential  party”  is  any  jier.son  who 
intends  to  participate  as  a  party  hv 
demonstrating  .standing  and  filing  an 
admissible  contention  under  10  CFE 
2.300.  Eecpiests  for  acce.ss  to  SUNSI 
■submitted  later  than  10  days  after 
publication  will  not  he  considered 
alisent  a  showing  of  good  cau.se  for  the 
late  tiling,  addressing  whv  the  request 
could  not  have  been  filed'earlier. 

C..  The  recpiestor  shall  submit  a  letter 
requesting  permission  to  acce.s.s  SUNSI 
to  the  (3ffice  of  the  Secretary  U  S 
Nuclear  Eegulatorv  Commis.sion. ' 
Washington.  DC  20.1.1.1-0001 .  Attention; 
Eulemakings  and  Adjudications  Staff, 
and  jirovide  a  copy  to  the  A.ssociate 
Cieneral  Ccjun.sel  for  Hearing.s, 

Enforcement  and  Administration,  C3ffice 
of  the  (General  Counsel.  Washington  DC 

205.1.1-0001.  The  expedited  deliver;  o^J 

courier  mad  address  for  both  offices  is- 
U.S.  Nuclear  Eegulatorv  Commission 
115.1.1  Rockville  Pike,  Rockville 
Mai-vland  208.12.  The  email  add’ress  for 
the  Office  of  the  Secretary  and  the 
Office  of  the  Ceneral  Counsel  are 
Ii(^(ningd:)o(:k(:t@nr(:.gov;iml 
0(X:ni(iih:Hntei-@nr(:.go\',  respect! vel  v  ' 

I  he  recpiest  must  include  the  following 
information; 

(1)  A  description  of  the  licensing 
action  with  a  citation  to  this  Federal 
Regi.ster  notice; 


'  Wliili!  .-1  r(,(|ii(!.sl  |(,r  liojirinc.  „r  piSiiioi,  to 
mlor\„n(!  in  this  pmcHidiiio  ,„„s|  ,:,„nplv  with  the 
lilmjl  r(,(|uin,inont.s  ol  llio  NKC’s  "K-Filin..  Rule  - 
llio  initial  i„(,u„,sl  In  acce.s.s  .SUN.Sl  iiiulenhose  ' 
procedures  should  he  suhinitted  as  de.scrihed  iu  this 
para<>raph. 
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(2)  The  name  and  address  of  the  d 

potential  |)arty  and  a  description  ot  the  n 
potential  party's  particnlarized  interest 
that  c.onhi  he  harmed  by  the  action  c 

identified  in  C.ID:  and  a 

(3)  The  identity  of  the  imlividnal  or 

entity  recjnesting  access  to  SUNSl  and  ‘ 
the  nHjiiestor’s  basis  for  the  need  foi  thi. 
information  in  order  to  meaningfully  f 

partici])ate  in  this  adindic:atory 
proccHuling.  In  ])arlicidar.  the  nujiuisl 
must  explain  why  publicly  available  S 

versions  of  the  information  recpiested 
would  not  he  sufficient  to  provide  the  ' 
basis  and  specificity  lor  a  proffered 
contention. 

1).  Based  on  an  evaluation  of  the 
information  submitted  under  ])aiagiaj3h 
(:.(3)  the  NRC  staff  will  determine 
within  10  days  of  receij)!  of  the  request 
whether: 

(1)  There  is  a  reasonable  basis  to 
Indieve  the  petitioner  is  likely  to 
establish  standing  to  participate  in  this 
NRC  proc;e(iding;  and 

(2)  The  re(]uestor  has  (istahlished  a 
legitimate  need  for  access  to  SDNSl. 

E.  If  the  NRC  staff  determines  that  the 
r(U|uestor  .satisfies  both  D.(l)  and  13.(2) 
above,  the  NRC  staff  will  notify  the 
nupiestor  in  writing  that  access  to 
SDN.Sl  has  l)(;en  granted.  The  written 
notification  will  I'.ontain  instructions  on 
how  the  reipuistor  may  obtain  c;o]nes  of 
th(!  re(iuest(!d  documents,  and  any  other 
conditions  that  may  ai)ply  to  access  to 
those  documents,  'i'hese  conditions  may 
include,  hut  are  not  limited  to.  the 
signing  of  a  Non-Disclosure  Agrecmient 
or  Affidavit,  or  I’rotective  Order  -  setting 
forth  terms  and  conditions  to  jnevent 
the  unauthorized  or  inadvertent 


disclosure  of  .SDN.Sl  by  each  individual  \ 
who  will  he  granted  access  to  SDNSl.  i 
F.  Filing  of  C.ontentions.  Any  ‘ 

contentions  in  these  proceeclings  that 
ar(!  ha.sed  upon  the  information  received  1 
as  a  result  of  the  recpiest  made  lor  ' 

SDNSl  must  he  filed  by  the  requestor  no 
later  than  2.'i  days  after  the  recpie.stor  is 
granteil  access  to  that  information. 
However,  if  more  than  2.'j  days  remain 
between  the  date  the  petitioiuir  is 
granted  access  to  the  information  and 
the  (hiadline  for  filing  all  other 
contimtions  (as  established  in  the  notic  e 
of  hcuiring  or  o])])ortunity  for  lucaring), 
the  pcctitioner  may  file  its  .SDNSl 
contcmtions  by  that  latccr  diuidlincx 
Ck  Review  of  Denials  of  Accciss. 

(1)  If  the  rcHiucxst  for  access  to  SDNSl 
is  denied  by  the  NRC.  staff  after  a 
(lotoriiiinatioii  on  standing  and  nood  for 
acc:ess.  the  NRC  .staff  shall  immcHliately 
notifv  the  requestor  in  writing,  briefly 
stating  the  reason  or  reasons  for  the) 
denial. 

(2)  The  rcupiestor  may  challenge  the 
NRC  staffs  adverse  determination  by 
filing  a  challenge  within  .'i  days  of 
riu:eii)t  of  that  dcitcn-mi nation  with:  (a) 
The  presiding  officca-  dcjsignated  in  this 
proccceding;  (h)  if  no  presiding  oflicer 
has  Inum  ai)i)ointed,  the  C.hief 
Admini.strative  judge,  or  if  he  or  she  is 

I  unavailable,  another  administrative 
judge,  or  an  administrative  law  judge 
r  with  jurisdiction  pursuant  to  lOC.l'R 
2.31  H(a);  or  (c)  if  another  officer  has 
y  been  designated  to  rule  on  information 
access  issues,  with  that  officer. 

11.  Review  of  (wants  of  Access.  A 
i«  party  other  than  the  recpiestor  may 
challenge  an  NRC  staff  determination 
granting  ac;ce.ss  to  SDN.Sl  whose  release 


would  harm  that  party’s  interest 
indeiiendent  of  the  jiroceeding.  Such  a 
challenge  must  he  filed  with  the  Chief 
Administrative  judge  within  .I  flays  of 
the  notification  by  the  NRC.  staff  of  its 
grant  of  access. 

If  challenges  to  the  NRC.  staff 
determinations  are  filed,  these 
procedures  give  way  to  the  normal 
process  for  litigating  disputes 
concerning  access  to  information,  f  he 
availability  of  interlocutory  review  by 
the  Commission  of  orders  ruling  on 
such  NRC"  staff  determinations  (whether 
granting  or  denving  at:cess)  is  governed 
bv  10  CFR  2.311.  ' 

1.  The  Commission  exiiects  that  the 
NRC  staff  and  jiresiding  officers  (and 
any  other  reviewing  officers)  will 
coiisider  anil  resolve  requests  for  ai’.cess 
to  SDN.Sl.  and  motions  for  protective 
orders,  in  a  timely  fashion  in  order  to 
minimize  anv  unnecessary  delays  in 
identifying  tho.se  petitioners  who  have 
standing  and  who  have  propounded 
contentions  meeting  the  sjiecificity  and 
basis  re(]uirement.s  in  10  (3fR  jiart  2. 
Attachment  1  to  this  (3rder  summarizes 
the  general  target  schedule  lor 
processing  and  resolving  reipiests  under 
these  procedures. 

II  is  so  ordorod. 

Dated  at  Rockville.  Maryland,  this  2.ath  day 
of  january  2(113. 

I'or  the  Nuclear  Regulatory  ('.ominission. 
Kenneth  R.  Hart, 

Acliiig  Sncmldir  of  IIk;  C.’o/nniis.s/oii. 

attachment  1— Cieneral  Target 
Sc:hedule  for  Processing  and  Resolving 
Requests  for  Access  to  Sensitive 
Dnclassified  Non-Safeguards 
Information  in  1  his  Proceeding 


Event/Activity 


0  .  Publication  oT^ederal  Register  notice  of  hearing  and  opportunity  to  petition  for  leave  to  intervene,  including  order  ivith  instructions  for 

access  requests.  Mnn  ^afenuards  Information  (SUNSl)  with  information;  supporting 

^0  .  ^"tfe''?aSng  o^rpSa?^  -duress;  describing  the  need  for  the  information  in  order  for  the  potential 

party  to  participate  meaningfully  in  an  standing-  (ii)  all  contentions  whose  formulation  does  not 

.  "TeS  acc"^^^^  the  request  for  access  provides 

»  .  "rreasSrsSrSvTSr- 

SSVSeld  if  S'a"  -iocunnen,  processing  (preparation  0,  redactions  or  revtew  o, 

redacted  documents).  Hoauiinp  fnr  rpouestor/oetitioner  to  file  a  motion  seeking  a  ruling  to  re- 

25  .  If  NRC  staff  finds  no  “need”  or  no  ^j^le^cony  of  aicess  detemination  with  the  presiding  officer  (or  Chief  Administra- 

verse  the  NRC  staff’s  denial  of  access,  NRC  staff  files  py  “need”  for  SUNSl,  the  deadline  for  any  party  to  the  pro- 

fedl?:hr«  ndl^^^^^  ?nef  Sng  woutd  be  barmed  by  tbe  release  of  tbe  intornnation  to  life  a  mol, on  seeing  a 

30  .  0e'SL"sSt  mp^tf  t^to  10^::  NBC  stall  determ, nation, s,. 


^,'\ny  niDliun  lor  I’rotoclivi!  Onlor  or  (trail  Non- 
Disclosiiro  Affidavil  or  .Agrocaiuait  lor.SUN.SI  must 
1)0  lilod  will)  llui  prosiding  olTicor  or  tho  C.liiol 
Adminisirativo  |udgo  ii  (ho  prosiding  oHic«r  has  not 


yot  boon  dosignatod.  within  :«)  days  of  iho  doadlino 
lor  Iho  rociti])!  of  Iho  wrillon  acc.oss  ro(inost. 

■*  Kotiuoslors  should  noto  that  tho  tiling 
rotphromonls  of  tho  NRC’s  K-I' iling  Knlo  (72  Idl 
4!n;i'.l;  August  28.  2(1(17)  apply  to  appttals  ol  NKl. 


staff  dotorininations  (hocauso  thoy  must  ho  sorvod 
on  a  prosiding  officor  or  tho  Commission,  as 
aiiplicahio).  hut  not  to  tho  initial  .SDN.Sl  rocinost 
sniimittod  to  Iho  NRC  .staff  undor  iho.so  procoduros. 


(5842 


Federal  Register / Vol.  78,  No.  21 /Tliursday,  January  31,  2013/Notices 


Day  Event/Activity 


40  .  (Receipt  +30)  If  NRC  staff  finds  standing  and  need  for  SUNSl,  deadline  for  NRC  staff  to  complete  information  processing  and  file  mo¬ 

tion  for  Protective  Order  and  draft  Non-Disclosure  Affidavit.  Deadline  for  applicant/licensee  to  file  Non-Disclosure  Agreement  for 
SUNSl. 


A 


If  access  granted;  Issuance  of  presiding  officer  or  other  designated  officer  decision  on  motion  for  protective  order  for  access  to  sen¬ 
sitive  information  (including  schedule  for  providing  access  and  submission  of  contentions)  or  decision  reversing  a  final  adverse  deter¬ 
mination  by  the  NRC  staff. 


|FR  Doc.  2()i:i-()2()<m  l'il(!(l  K:4r>  ain| 

BILLING  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68735;  File  No.  SR- 
NASDAQ-2012-119] 


lamiary  25.  2013. 

On  October  10.  2012.  Tlu:  NASDAQ 
Stofik  Market  LLC  (“Exchange”  or 
“NASDAQ”)  filed  witli  the  Securities 
and  Exchange  Ooininission 
(“Coininission”).  jinrsuant  to  Section 
10(1))(1)  of  tlie  Securities  Exchange  Act 
of  1034  (“Act”)  '  and  Rule  10l)-4 
thereunder,^  a  |)roj)osed  rule  change  to 
establish  a  new  o])tional  wireless 
connectivity  for  colocated  clients.  The 
proposed  rule  change  was  published  for 
conunent  in  the  Federal  Register  on 
October  20,  2012.''  3’he  Coinini.ssion 
received  one  conimmit  on  tlirr  jn  oposal 
and  a  response  from  NASDAQ.-’  ()n 
December  12,  2012.  the  Commission 
extended  the  time  period  in  which  to 
either  approve  NASDAQ's  proposal, 
disa])prove  NASDAQ's  propo.sal,  or 
institute  proceedings  to  determine 
whether  to  approve  or  disapprove 
NASDAQ’s  jiropo.sal,  to  January  25. 
2013.-'’  This  order  ajiproves  the 
proposed  rule  change. 

II.  De.scription  of  the  Propo.sal 

Under  the  projiosal,  NASDAQ  would 
estahlish  fees  for  new  ojitional  means 
for  clients  to  receive  third  partv  market 
data  and  NASDAQ  TotalView  ITCH 


'  1.5  ir.S.C.  7H.s(l))(l). 

^7  CFK  24(l.l‘ll)-4. 

’ .Scciii'ilios  Fxchcinf’e  Ac.l  K(4oas(!  N(i.  (>li()H5 
(OcIciIh!!-  23.  2012).  77  FK  05500  ("Nolico"). 

coinmonl  from  .Anllionv  (;.).  Niilimd. 
Atloriiov  ill  l.aw.  ropr(!S(!nlin<>  Quincv  Diitii  I.IX;. 


market  data.  NASDAQ  would  offer 
wireless  connectivity  for  colocated 
clients  in  NASDAQ’s  Carteret  data 
center  to  receive  Direct  Edge,  RATS. 
NYSE,  ami  NYSE  ARCA  multi-cast 
market  data  feeds.  It  also  would  offer 
remote  multi-cast  ITCH  Wave  Ports  for 
clients  colocated  at  other  third  party 
data  centers,  through  which  NASDAQ 
TotalView  I'l’CH  market  data  will  be 
distributed  after  delivery  to  those  data 
cxmters  via  wireless  network.  As  noted 
by  the  Exchange,  wireless  connectivity 
involves  the  beaming  of  signals  through 
the  air  between  towers  that  are  within 
sight  of  one  another.  Over  the  last  year, 
wireless  technology  has  been 
introduced  in  the  financial  services 
industry,  according  to  the  Exchange. 

Addiiionally,  the  pro])o,sed  rule 
change  would  amend  NASDAC^Rule 
7034  to  establish  fees  for  the  delivery  of 
third  jiarty  market  data  to  market  center 
clients  via  a  wireless  network  using 
millimeter  wave  or  microwave 
technology.  It  also  would  amend 
NASDAQ  Rule  7015  to  establish  fees  for 
remote  multi-cast  ITCH  Wave  Ports  for 
clients  colocated  at  other  third-party 
data  centers,  through  which  NASDAq 
TotalView  ITCH  market  ilata  will  be 
distributed  after  delivery  to  those  data 
centers  via  wireless  network. 

Wireless  (Connectivity  in  (Carteret 

Under  the  propo.sed  rule  change, 
NASDAQ  would  utilize  a  network 
vendor  to  supply  wireless  connectivity 
from  its  Carteret  data  center  to  the 
Sec:aucus  Equinix  data  center  (NY4) 
used  by  Direct  Edge  and  other 
exchanges:  the  Newark  data  center  used 
hy  NYSE  as  a  SFTl  Network  Point  of 
Presence;  and  the  Weehawken  Savvis 
data  center  (NJ2)  used  bv  BA'fS.  The 
vendor  would  Install,  test  and  maintain 
the  necessary  communication 
e(juij)menf  for  this  wireless  network 
between  the  data  centers. 

Clients  who  choose  this  optional 
service  would  have  their  NAsDAQ  cross 
connect  handoffs  (IC,  lOC,  or  4()C) 
enabled  to  receive  the  chosen  raw, 
multicast  market  data  for  Direct  Edge. 
BATS,  and/or  NYSE.  NASDAQ  OMX 
would  continue  to  act  as  re-distributor 
of  these  third  jiarty  market  data  feeds, 
capturing  the  data  at  the  originating  data 
centers  and  transporting  the  data  to  the 


Carteret  data  center.  In  the  Notice,  the 
Exchange  represented  that  it  is  offering 
these  jiarticular  equity  feeds  hecau.se 
they  are  the  feeds  retjuested  by  clients. 
There  is  limited  bandwidth  available  on 
the  wireless  connection,  and  the 
Exchange  has  opted  to  offer  those  that 
are  in  most  demand  to  start.  Additional 
feeds  may  be  added  based  on  overall 
client  demand  and  bandwitlth 
availability. 

The  wireless  connet:tivity  would  be 
an  optional  offering,  an  alternative  to 
fiber  optic  network  connectivity,  and 
according  to  the  Exchange,  woidd 
jnovide  lower  latencv.  It  would  not 
provide  a  new  market  data  product,  hut 
merely  an  alternative  means  of 
connectivity.  The  Exchange  has 
represented  that  NASD/XQ’s  wireless 
connectivity  offering,  in  conjunction 
with  NASDAQ’s  e(|uidi.stant  cross 
connect  handoffs  (lU,  lOU,  or  4()(;), 
would  ensure  that  all  clients  colocated 
within  Uarteret  and  electing  to  use  this 
wirele.ss  connectivity  offering  would 
receive  the  cho.sen  market  data  at  the 
same  low  latency,  equalizing  any 
variances  that  might  otherwi.se  result 
from  differences  in  the  location  of  client 
cabinets  within  the  facility. 

To  obtain  wirele.ss  i:onnectivity. 
clients  would  be  charged  a  S2,.5()() 
installation  fee  (a  non-recurring  charge) 
and  a  monthly  recurring  charge  (MRC) 
that  will  vary  dejiending  uj)on  the  feed. 
The  MRC  for  the  NYSE  multi-cast 
equities  data  feed,  which  includes 
NYSE  ArcaBook  Highspeed  and  NYSE 
OpenBook  (Aggregated  or  Ultra),  will  be 
,S1 0.000;  the  MRU  for  BATS  Multica.st 
PITCH,  which  includes  BZX  and  BYX, 
will  he  S7,500:  and  the  MRC  for  Direct 
Edge  De])th  of  Book  multi-ca.st  feed, 
which  includes  EDCA  and  EDCX,  will 
be  $7,500.  According  to  the  Exchange, 
the  rates  are  higher  for  the  NYSE  feeds 
hecau.se  the  two  feeds  are  larger  and 
take  up  more  bandwidth  than  the  BATS 
and  Direct  Edge  feeds. 

Clients  would  place  orders  for  the 
wirele.ss  connectivity  via  the  CoLo 
Console"  and  would  he  subject  to  a  one- 
year  minimum  lock-in  period.  In  the 
Notice,  the  Exchange  represented  that 


'■Till!  "OoLo  Consiili!"  i.s  a  wiili-biisoil  i)nli!rin» 
tool  NA.SDAQ  oilors  to  oiuililo  iiu!inl)(!i-s  to  iilaco 
colocation  ordors. 


(laliul  lannary  17.  2t)13  ("Quincy  Data  l.ullor");  .see 
also  lellei-  Iroin  left  Oavi.s.  Vici!  I’residiinl  and 
l)(!|)nly  Ceneral  Counsel.  NA.SDAQ.  to  Idi/.alielh  M. 
Murphy.  .Secretary.  Coniinission.  dated  )anuary  24. 
2013  (“NA.SDAQ  Letter"). 

'■■.See  .Securities  F.\clian<;e  Act  Release  No.  liK41l) 
(Deceinher  12.  2012).  77  I'R  75229  (December  19. 
2012). 


Self-Regulatory  Organizations;  The 
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flu;  lock-in  feature,  which  is  common 
practice  for  colocation  offerings,  would 
ensure  that  the  Exchange  can  recouj)  the 
substantial  investment  recjuired  to 
establish  the  wireless  system.  As  an 
incentive  to  clients.  NASDAQ  would 
waive  the  first  month's  MRC.  Clients 
would  continue  to  he  charged  by  NYSIC, 
HATS  and  Direct  Edge  for  the  market 
(lata  r(;ceive(l,  and  NASDAQ  would 
continue  to  he  charged  the 
redistrihiition  le(;.s  hy  the  other 
exchang(;s,  as  occurs  today.  No  chang(;s 
in  these  charg(;s  would  occur  as  a  lusult 
of  this  proposed  offering. 

In  the  Notice,  the  Exchange 
rejjiusented  that  NASDAQ  QMX  would 
p(;rform  suh.stantial  n(;twork  testing 
])rior  to  offering  the  service  for  a  fee  to 
memhers.  After  this  “h(;ta”  testing 
period,  upon  initial  roll-out  of  the 
service;,  cli(;nts  would  he  offered  the 
.s(;rvice  for  a  f(;e,  and  on  a  rolling  basis, 
the  Exchange  would  enahle  new  clients 
to  r(;ceive  the  f(;ed(s)  for  a  minimum  of 
30  days  hefon;  incurring  any  monthly 
recurring  f(;(;.s.  The;  wir(;less  network 
would  continue  to  he  closely  monitored 
and  the  client  informed  of  any  issu(;s. 
Similar  to  r(;ceiving  market  data  over 
fih(;r  ojitic  n(;tworks.  the  wirel(;ss 
network  can  encount(;r  delays  or 
outag(;.s  due  to  (;(iui])ment  issu(;s,  as 
not(;(l  hy  the  Exchange  in  the  Notice.  As 
wireless  n(;tworks  may  he  aff(;ct(;d  hv 
.s(;v(;r(;  weather  events.  cli(;nt.s  would  ht; 
(;xp(;cte(l  to  have  r(;dundant  nu;tho(ls  to 
r(;ceiv(;  this  mark(;t  data  and  would  he 
ask(;(l  hv  the  Exchange  to  att(;.st  to 
having  alternate  methods  or  estahlishing 
an  alternate  method  in  the  near  future 
when  they  order  this  s(;rvice  from  the 
Exchange. 

This  new  data  f(;ed  delivery  u])tion 
would  he  available  to  all  cli(;nts  of  the 
(lata  c(;nt(;r,  and  is  in  response  to 
industry  demand,  as  well  as  to  changes 
in  the  t(;chnol()gy  for  distributing  market 
data,  (dients  opting  not  to  j)ay  for  the 
wir(;l(;ss  conn(;ctivity  would  still  he  able 
to  r(;(;(;iv(;  market  data  via  fih(;r  optics 
and  standard  t(;l(;c()mmunications 
c()nn(;ctions,  as  th(;y  do  currently,  and 
under  the  .same  f(;(;.s.  According  to  the 
Exchange,  r(;c(;i])t  of  trade  data  via 
wireless  t(;chn()logy  is  comjjletely 
optional.  In  addition,  cli(;nts  can  choo.se 
to  r(;(:(;iv(;  mark(;t  data  via  other  third- 
party  vendors  (Extranets  or 
T(;l(;(:()nnnunicati()n  vendors)  via  fiber 
()])tic  n(;t works  or  wireless  networks. 
They  can  r(;c(;ive  the  wireless  service, 
according  to  the  Exchange,  hv 
contracting  with  a  wireless  s(;rvic(; 
jnovider  to  install  the  r(;(|uir(;(l  di.shes 
on  towers  near  tin;  data  c(;nt(;rs  and 
j)aying  tin;  .s(;rvic(;  provider  to  maintain 
the  service. 


Hamota  Multi-Cast  ITCH  (MITCH)  ItV/iv- 
Ports 

I’ursuant  to  tin;  ])ro|)()S(;(l  rule  change, 
NASDAQ  also  would  ()ff(;r  remote 
multi-ca.st  lT(d  l  Wave  Ports  for  clients 
c()l()cat(;(l  at  ()th(;r  third-party  data 
centers.  NASDAQ  T()talVi(;w  ffCd^ 
mark(;t  data  woidd  he  (l(;liv(;r(;(l  to 
NASDAQ-own(;(l  cahin(;ts  at  those  data 
centers  via  a  wir(;l(;.ss  n(;twork.  Clients 
would  have  the  option  of  cros.s- 
c()nn(;cting  to  the  MlTC.ll  Wave  Ports  in 
those  data  c(;nt(;rs  to  receive  the  raw 
NASDAQ  nudti-cast  data  !(;(;(!, 

TotalView  ITCH.  An  installation  charge 
for  the  remote  port  woidd  h(;,  at  (;ach  of 
the  locations,  S2,.')()()  for  installation, 
and  Sy.-lOt)  as  a  monthly  r(;curring  tee. 
According  to  the  Exchange,  this 
offering,  which  is  entir(;ly  optional, 
would  enahle  delivery  of  NASDAQ 
TotalVi(;w  ITCTl  to  the  third-partv  (lata 
c(;nt(;rs  at  the  same  low  latencv.^  (di(;nts 
ojiting  to  pay  for  the  remote  MITCH 
Wav(;  Ports  would  contimu;  to  he  f(;(; 
liable  for  the  applicable  mark(;t  data  fi;(;s 
as  d(;.scrlhe(l  in  NASDAQ  Rule  7()2(), 
NASDAQ  Rule  701 1)  and  NASDAQ  Rule 
7023. 

In  the  Notic(;,  the  Exchange 
rejjre.sented  that  the  projio.sed  f(;(;s  are 
based  on  the  cost  to  NASDAQ  of 
installing  and  maintaining  tiu;  wirele.ss 
commetivity  and  on  the  value  i)rovi(l(;(l 
to  the  customer,  which  r(;c(;iv(;s  low 
latency  (l(;liv(;rv  of  data  fceds. 

According  to  the  Exchange,  tin;  co.sts 
a.ssociated  with  the  wir(;l(;s.s 
c()nn(;ctivity  .system  an;  incrementally 
higher  than  fiber  ()pti(:s-has(;(l  solutions 
due  to  the  expense  of  the  wireless 
(;(|uipm(;nt,  co.st  of  installation,  and 
testing.  Furthermore,  the  Exchange 
represented  that  the  fees  allow 
NASDAQ  to  make  a  profit,  and  reflect 
the  premium  r(;c(;iv(;(l  hv  the  clients  in 
terms  of  lower  latency  over  the  fiber 
optics  o])ti()n.  In  the  Notice,  the 
Exchange  also  .stated  that  the  f(;(;s  for 
colocation  services  g(;ni;rally,  including 
those  j)r()p()S(;(l  for  wir(;l(;ss 
commetivity,  are  constrained  hy  the 
robust  comjietition  for  order  flow  among 
(;xchang(;s  and  n()n-(;x(:hang(;  markets, 
and  colocation  (;xists  to  advance  that 
competition. 


^Iii  th(!  NdIIco.  NA.SDAQ  notiid  tli:it  il  camiol 
procliuli!  niiiKir  latinicy  varianciss  in  dolivnrv  iit 
NA.SI)y\{4  'rolalViiiw  in  tlin  lliird-parlv  data  ciailnrs 
to  individual  clionts  ixaiansn  it  d()(!.s  not  control  tlu; 
cross-coniuicts  in  those  centers:  hoivevta'.  the 
microwave  connectivitv  wonid  provide  the  same 
latency  to  all  MITCH  Wave  I’orts  clients  and 
according  to  tlu;  lixchan}*e,  oilers  an  improvement 
in  latency  over  liher  optic  network  connectivitv. 


III.  Discussion  and  Commission’s 
Findings 

After  careful  ntview,  the  (Commission 
finds  that  the  propo.sed  ntle  ch.mge  is 
consistttnt  with  the  r(;(]uir(;m(;nts  of 
S(;cti()n  8  of  the  Act  "  and  the  rules  and 
r(;gulations  thereuiulttr  ap})licahl(;  to  a 
niitioiifil  .securities  exchange. 
Additionally,  in  approving  this 
pro])()S(;(l  rule  changi;,  the  Commission 
has  considttred  the  propo.sttd  rtile's 
impact  on  efficiency,  com])etition,  .md 
capital  formation,  as  discus.sed  in  more 
detail  below.-'  The  (Commission  finds 
that  the  proposttd  rtile  chatige  is 
consistent  with  Section  (i(h}(4),"’  which 
provides  for  the  (;(]uitahle  allocation  of 
r(;a.sonahl(;  dues,  fees  and  other  charges 
among  m(;mh(;rs.  and  .Section  (i(h)(.'5)  of 
the  Act,"  which  r(;(iuir(;s,  among  other 
things,  that  the  Exchange’s  rules  he 
(l(;sigue(l  to  jirevent  fraudulent  and 
manipulative  acts  and  practices,  to 
jiromote  just  and  (;(|uitahl(;  principles  of 
trade,  to  lost(;r  coo])(;rati(m  and 
coordination  with  p(;rsons  engaged  in 
facilitating  transactions  in  s(;curiti(;s,  to 
remove  imjiediments  to  and  perfcct  the 
m(;chanism  of  a  free  and  open  market 
and  a  national  mark(;t  system,  and,  in 
general,  to  prot(;(:t  inv(;.st()rs  and  tin; 
])uhlic  interest;  and  are  not  (l(;sign(;(l  to 
])(;rmit  unfair  discrimination  h(;tw(;(;n 
customers,  issuers,  hrok(;rs.  or  (l(;al(;rs. 

In  addition,  the  Commission  finds  that 
the  pro])os(;(i  rule  change  is  consi.stent 
with  ,S(;cti()n  8(h)(8)  of  the  Act,'-  which 
ri;(pdr(;s  that  the  rul(;s  of  the  exchange 
not  impose  any  burden  on  c()m])etition 
not  neces.sarv  or  approjjriate  in 
furtherance  of  the  purposes  of  the  Act. 

The  Commission  h(;liev(;s  that  the 
Exchange's  projjo.sal  to  provide  this 
additional  conn(;ctivity  option  is 
consistent  with  the  reijuirement  of 
S(;ction  8(h)(.'))  of  the  Act.  The 
Commi.ssion  h(;lit;v(;.s  that  the  pro])o.sal 
is  not  designed  to  jjermit  unfair 
discrimination  h(;tw(;(;n  customers, 
issuers,  brokers,  or  dealers  h(;caus(;  the 
Exchange  makes  wir(;l(;s.s  connectivity 
available  to  clients  of  the  data  center  on 
an  i;(jual  basis.  The  Exchange 
r(;pr(;s(;nte(l  that  it  will  p(;rform 
substantial  iu;tw()rk  t(;sting  jirior  to 
offering  the  service  for  a  fee  to  m(;mh(;rs 
and  that  after  the  testing  ])(;ri()(l  the 
imtwork  will  he  closely  monitored  and 
maintain(;(l  hy  the  v(;n(l()r  and  clients 
will  he  informed  of  any  issues.  As 
wir(;l(;ss  networks  may  he  ;df(;(:t(;(l  hy 
severe  w(;ath(;r  (;v(;nts,  the  Exchange 
notes  that  clients  will  he  (;xp(;ct(;(l  to 


“  ir>  lJ..s.(;.  781. 

‘•Soa  15  l,'.,S.(;.  78(:(f). 
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liave  nMlundant  methods  to  receive  tliis  i 
market  data  and  will  he  askcul  to  attest 
to  having  alternate  methoils  or 
estahlishing  an  alt(!rnate  method  in  the; 
near  futnn;  wlnm  they  order  this  service 
from  the  Exchange. 

The  Commission  also  linds  that 
consistent  with  .Section  ()(1))(8)  oi  the 
Act  the  jn'oposed  rule  change  does  not 
impose  a  burden  on  competition  not 
necessarv  or  appropriate  in  Inrtherance 
of  the  purpo.ses  ol  the  Act.  The  Quincy 
Data  Letter  argues  that  NASDAQ’s 
projiosal  is  “an  anti-competitive 
arrangement”  l)(;cause  “Nasdacj  would 
1)(;  the  only  wireless  provider  i)ermitted 
to  install  microwave  dishes  on  the 
rooftoj)”  of  its  data  center.'-*  The  Quincy 
Data  Letter  states  that  this  rooftoj)  access 
is  a  “critical  ingredient”  for  an 
alternative  wireless  network  to  he 
competitive.'-*  Ultimately,  argues  the 
Quincy  Data  Letter,  by  i)reventing  other 
wireless  networks  from  accessing  the 
roof  of  the  data  center.  NASDAQ 
reduces  c:omj)etition  with  its  own 
wireless  network  and  is  able  to  charge 
fees  for  its  service  that  “are  not 
grounded  in  com])etition.”  This 
arrangement  would  result  in  vertical 
tying,”  according  to  the  Quincy  Data 
Letter,  as  cu.stomers  desiring  the  lowest 
latency  for  data  would  have  to  obtain 
the  service  from  NASDAQ."* 

NASDAQ  makes  a  variety  ol 
rejjresentations  in  the  Notice  and  in  the 
NASDAQ  Letter  that  res])ond  to  the 
concerns  rai.sed  hv  the  Quincy  Data 
Letter.  I'he  NASDAQ  Letter  resi)onds  by 
noting  that  its  j)ro|)osed  rule  change 
“does  not  unduly  constrain 
comj)etition,  nor  imi)ede  a  free  and 
o|)en  market  and  national  market 
system.”  First.  NASDAQ  notes  that  it 
does  not  have  exclusive  c:ontrol  of  the 
roof  rights  at  its  data  center.  Verizon, 
the  les.sor  of  the  facility,  retains  rights  to 
the  roof  that  would  permit  it  to  api)rove 


> '  Sao  Quinev  Dalit  Litller.  supra  noli-  4.  al  2.  Tlio 
Qiiine:y  Dalit  Lattor  alsti  inado  cartaiti  coinimints 
(jiitsido  (li  till!  scopii  ol  till!  proitiisiid  rulo  cliiiiigi!. 
Quincy  iirguiw  that  NA.SDAQ  can  •control,  delay  or 
liinif  till!  vendors  that  c.an  distrihnte  NA.SDAQ 
data  through  (1)  the  inarkel  data  license  application 
process:  (2)  the  co  location  ii|iplication  and 
iip|)roviil  proi;ess;  (3)  the  anthori/.ed  telecom 
provider  and  application  and  apiiroval  itrocess:  and 
(4)  hy  controlling  the  initial  dissemination  and  re- 
dissemination  ol  NASDAQ  data  Irom  the  trading 
engine  and  distrihntion  ol  other  market  data  within 
the  NASDAQ  datii  c.enter.  Id.,  at  3.  The  ('.ommission 
notes,  as  recognized  in  the  NA.SDAQ  l.etter.  that 
the.se  comments  are  not  germane  to  the  itropose.d 
mil!  change,  which  deals  solely  with  NASDAQ's 
creation  of  an  alternative  means  of  data 
transmission.  Additionally,  the  |)roci!Sses  the 
Quincy  Data  Letter  notes  here  are  snhject  to  the 
relevant  stiindards  of  the  Ac.t. 

.See  hi.,  al  2. 

.See  Id.,  at  3. 

.Site  Id. 

.See  NA.SDAQ  Letter,  supra  note  4.  at  2. 


other  vendors  to  jihice  eijidjiment  on  the  ( 
roof  of  the  facility  for  the  jirovision  of  t 
wireless  network  services.  i 

.Second,  in  the  Notice,  NA.SDAQ  i 

states  that  it  has  chosen  not  to  sell  n)of  ( 
rights  to  individual  clients  as  it  “would 
(juickly  result  in  a  lack  of  ])hysical  sjtace 
on  the  data  center  roof  to  ai;commodate 
all  clients  fairly  and  equally.”  "*  The 
NA.SDAQ  Letter  states  further  th.it 
“jiractical  issues — .s|)ace  constraints  and 
interference  between  dishes  that  are 
l)laced  too  closely  together — imjiose 
limits  to  the  mnnher  of  networks  that 
can  occui)V  the  Uarteret  rooftoj)”  and 
that  it  is  “iechnologically  imj)o.ssil)le  for 
the  rooftoj)  to  suj)j)ort  e(juij)ment  from 
every  j)rovider  that  NA.SDAQ 
anticij)ates  would  seek  rooftoj) 
access.” 

Third,  even  if  NASDAQ  were  to 
oj)erate  the  only  wireless  network  on 
the  data  center  roof,  the  Exchange  notes 
that  its  wiraeless  network  service  would 
still  he  .subjeil  to  competition  from  (1) 
other  wireless  network  j)roviders  and  (2) 
fiber  optic  networks.  NA.SDAQ  resj)onds 
that  roof  access  is  not  a  j)rere(jui.site  for 
creating  a  competitive  network,  noting 
that  a  variety  of  factors  are  at  j)lay  in 
determining  the  sj)eed  ol  a  wireless 
network.  Ultimately,  NA.SDAQ  avers 
that  comj)etitive  wireless  networks  can 
he  established  on  buildings  across  the 
street  from  the  ilata  center  i)rovi(ling 
“the  same  or  similar  data,  at  the  .siime 
or  similar  sj)eed.  ttt  the  s.ime  or  similar 
co.st.”-"  The  NA.SDAQ  Letter  also  notes 
that  fiber  oj)tic  networks  are  also 
“effective  comj)etitors  for  wireless 
data.”  highlighting  that  (1)  17  market 
data  veiulors  currently  offer 
connectivity  to  NASDAQ,  and  (2)  fiber 
oj)tic  networks  may  be  more  attractive 
to  .some  clients  as  they  are  more 
resilient  than  wireless  networks,  which 
'  can  be  more  snscejjtible  to  weather 
affects.”  For  these  reasons,  the 
Commission  does  not  believe  that  the 
j)roj)osed  rule  change  imj)o.ses  a  burden 
on  comj)etition  not  necessttry  or 
aj)j)roj)riate  in  furtherance  of  the 
j)urj)oses  of  the  Act. 

'  The  Commission  also  believes  th<it  tin 
proj)o.sed  fees  for  wireless  connectivity 
,,  to  NA.SDAQ  are  consistent  with  Section 
()(hK4)  of  the  Act.  The  Commi.ssion 
believes  that  the  j)roj)o.sed  fees  are 
"  reasonable  cind  eijiiitahly  allocated.  All 
Exchange  members  that  voluntarily 
select  this  service  oj)tion  will  he 
charged  the  same  amount  for  the  same 
services.  The  Exchange  noted  that  they 
are  based  on  the  Exchange’s  costs  to 


cover  hitrdware,  installation,  testing  and 
connection,  as  well  exj)enses  involved 
in  maintaining  and  managing  the 
eidianced  connection.'**^  The 
Commission  notes  that,  according  to  the 
Exchange,  the  j)roj)osed  fees  would 
allow  the  Exchange  to  recouj)  the.se 
costs  and  make  a  j)rofit.  while  j)roviding 
caistomers  with  additional  data 
connectivity  oj)tions  for  receiving  data 
from  certain  third  j)arties  and  NA.SDAQ. 
With  resj)ec;t  to  the  fee  differentials  for 
receiving  NYSE  data  feeds  versus  BAF.S 
and  Direct  Edge  data  feeds,  the 
Exchange  noted  that  the  fees  are  higher 
for  the  NYSE  feeds  because  the  two 
feeds  are  larger  ami  take  up  more 
bandwidth  than  the  BATS  and  Direct 
Edge  feeds. '*■'* 

The  Quincy  Data  Letter  argues  that 
NA.SDAQ  is  able  to  charge  fees  for  the 
wirele.ss  distribution  of  market  data  that 
are  "not  grounded  in  comj)etition,” 
suggesting  that  these  tees  may  not  he 
consistent  with  the  Exchange  Act.**-*  As 
described  above,  NASDAQ  lias  j)rovide(l 
a  variety  of  examples  of  how  it  believes 
its  wireless  network  service  could  he 
subject  to  comj)etition.  The  Exchange 
also  stated  that  the  fees  for  colocation 
services  generally,  including  those 
j)roj)osed  for  wireless  connectivity,  are 
constrained  by  the  rohn.st  comj)etition 
for  order  flow  among  exchiinges  and 
non-exchange  markets,  and  colocation 
exists  to  advance  that  comj)etition.--''> 
lH)r  these  reasons,  the  Commission 
believes  that  the  j)roj)osed  fees  for 
wireless  connectivity  are  consistent 
with  .Section  (i(l)K4)  of  the  Act. 

The  Commission  also  believes  that  the 
j)roj)osed  wireless  connectivity  fees  are 
consistent  with  Section  ()(!))(.'))  of  the 
Act.  All  market  j)articij)ant.s  that 
voluntarily  select  this  service  option 
will  he  charged  the  same  amount  tor  the 
same  services.  Under  the  j)roj)osal,  all 
colocated  clients  would  have  the  oj)tion 
to  select  wirele.ss  connectivity,  and 
there  would  he  no  differentiation  among 
e  customers  with  regard  to  the  fees 
charged  for  the  service. 


IV.  Conclusion 


It  is  tlwwfow  ordered.  j)ur.suitnt  to 
.Section  19(1)1(2)  of  the  Act,-'*  that  the 
j)roj)osed  rule  change  (SR-NASDAQ- 
2012-119)  he,  and  it  hereby  is, 
aj)j)roved. 


"'.S(!(f  Niitir.i!,  supra  notn  3.  at  (iS.St)?. 
a<Sf!oId..  al  3. 

'^"Sao  Id.,  at  2. 

- '  Sau  Id.,  at  4. 


--  .Si!(!  Notii:i!.  supra  niito  3.  at  (i.aSOO. 

!!!'  .S'i!(!  Id.,  at  (i.’i.'j!)?. 

Sat!  Quincy  Data  Luttiii-.  .s-ii/)iii  noti!  4.  at  3. 
Sou  Notico.  supra  niiti!  3.  at  (>5.39!). 

IL.S.C.  78s(l))(2). 
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For  llu!  C'oiniiiission.  by  llio  Division  oi 
'rradinK  and  Markets,  pursuant  to  didegatctd 
authority.-' 

Kevin  M.  O'Neill. 

Dvputy  S(H:mi(iiy. 

IFK  1)<k:.  2Ui;t-()2(17:t  Filial  HM.".  iiin| 

BILLING  CODE  8011-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Application  of  Rhoades  Aviation,  Inc. 
d/b/a  Transair  for  Certificate  Authority 

AGENCY:  IJcijiartnumt  of  Transjiortation. 

ACTION:  Notice  of  Order  to  Show  ('au.se 
(Order  2013-1-13).  DorTets  DOT-OST- 
2()11-021()  and  lX)  r-OS'r-2012-0129. 

SUMMARY:  The  Department  of 
'rrans|)ortation  is  directing  all  intere.sted 
persons  to  .show  cause  why  it  shoiihl 
not  issue  orders  finding  Rhoades 
Aviation.  Inc.  d/l)/a  Tran.sair.  fit. 
willing,  and  able,  and  to  jirovide 
interstate  and  foreign  charter  air 
tran.s|)ortation  of  property  and  mail, 
using  one  hirge  aircraft. 

DATES:  Persons  wishing  to  file 
oi)j(H:tions  should  do  .so  no  later  than 
Feliruarv  1. 2013. 

ADDRESSES:  Objections  and  answers  to 
objections  should  he  filed  in  Dockets 
DO  r-OST-201 1-0210  and  DOT-OST- 
2012-0120  and  addres.sed  to  U.S. 
De|)artment  of  Transjmrtation,  Docket 
Operations.  (M-30.  Room  \V12-140). 
1200  New  jersey  Avenue  Slv.  West 
Building  Oround  Floor.  Washington.  D(] 
20.'j00.  and  should  be  .served  upon  the 
parties  listed  in  Attachment  A  to  the 
order 

FOR  FURTHER  INFORMATION  CONTACT: 

RiMLse  Davidson.  Air  Carrier  Fitness 
Division  (X-.'iO.  Room  W80-4(j0),  IJ.S. 
De|)artment  of  Transportation.  1200 
New  jersey  Avenue  SF..  Washington, 

DC  20.‘>00.  (202)  .3(>()-81(il. 

Dated:  |aiuiary  22.  2013. 

Susan  I..  Kurlanil. 

Assistanl  Sacwtaryfor  AvintUm  and 
Inlamatiniial  A I  fairs. 

H  R  I)(h:.  2(n:»-(llKfi2  I'ilcKl  1-;I(I-I3:  K:4.'>  iim| 
BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Eleventh  Meeting:  RTCA  Special 
Committee  225,  Rechargeable  Lithium 
Battery  and  Battery  Systems — Small 
and  Medium  Size 

agency:  Federal  Aviation 
Administration  (FAA).  U.S.  Diipartment 
of  Transportation  (DOT). 

ACTION:  Meeting  Notice  of  RT(]A  .Special 
(Committee  225.  Rechargeable  Lithium 
Battery  and  Battery  .System.s — .Small  and 
Medium  .Size. 

SUMMARY:  'I'he  FAA  is  issuing  this  notice 
to  advi.se  the  public  of  the  eleventh 
meeting  of  the  RTt'A  .Sjiecial  ("ommittee 
22.5,  Rechargeable  Lithium  Battery  and 
Battery  .Systems — .Small  and  Medium 
Size. 

DATES:  The  meeting  will  be  held 
February  7,  2013,  from  11:00  a.m.  to 
3:00  p.m. 

ADDRESSES:  The  meeting  will  be  held 
via  web  teleconhirence  only.  Remote 
participation  details  are  as  follows: 

•  Co  to  the  following  web  addriLss  to 
enter  the  teleconference:  https:// 

rtcd .  w’cbn.x .  coni/rt  ca/ 

j.ph  p?ED^  1  dddadlt  1 2{rl]in^4mnK{  1 522 

&P\\’=NN(',FhN/.ZANj]mlr]\T= 

•  If  leipiested.  enter  your  name  and 
email  atldress. 

•  If  a  pa.ssword  is  retpiired,  enter  the 
following  |)assword  which  is  case 
.sensitivi;:  Meetingll. 

•  C3ick:  join. 

•  I’o  join  via  audio  access  only: 

•  Dial  1-888-4H1-3032  and  enter 
pas.scode  .5002207.5  when  prompted. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
RTCA  .Secretariat.  1150  18fh  .Street  NW., 
.Suite  010,  Washington,  D("  20030,  or  by 
telephone  at  (202)  833-9330,  fax  (202) 
833-0434,  or  Web  site  at  http:// 
ww’w.ilcd.oi'}'.  Alternatively,  contact 
Jennifer  Iverson  directly  at 
jivdrsdn@rt(:d.oi'a,  tel(!])hone  (202)  330- 
0002. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  .section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  02- 
403.  5  l]..S.(;.,  App.),  notice  is  hereby 
given  for  a  meeting  of  Sjxicial 
Committee  225.  The  agenda  will  inc.Iude 
the  following: 

'I’hursday,  Feliruary  7,  2013 

•  Introductions  and  administrative 
items. 

•  Review  agenda. 

•  Review  and  apjiroval  of  snmmary 
from  the  last  Plenary  meeting. 

•  Review  action  items. 


•  Consider  ajiproval  of  draft 
document  for  Final  Review  and 
Comment. 

•  Review  schedule  for  ujicoming 
Plenaries,  working  group  meetings,  and 
document  preparation. 

•  Establi.sh  agenda  for  next  Plenary. 

•  Review  Progress  and  new  action 
items. 

•  Adjourn. 

Attendance  is  open  to  the  intere.sted 
public  but  limited  to  space  availability. 
\Vith  the  ajiproval  of  the  chairman, 
members  of  the  ])ublic  may  |)resent  oral 
.statements  at  the  meeting. 

Persons  wishing  to  ])resent  statements 
or  obtain  information  should  contact  the 
])erson  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.  Members 
of  the  public  may  pre.sent  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Wasliinglon,  IXi.  on  jannarv  10. 
2013. 

Paige  I..  Williams, 

SUdiagainant  Analyst,  liasinass  Oparations 
(houp.  Fadarcd  Aviatian  Adininistralion. 

|FK  Doc.  2(U;i-02(U4  Filed  H:4.'j  iiin| 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  of  Final  Federal  Agency  Actions 
on  Proposed  Interchange  Project  in 
Massachusetts 

AGENCY:  Fedinal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Limitations  on  (daims 
for  judicial  Review  of  Actions  by  FHWA 
and  the  United  States  Armv  Corjis  of 
Engineers  (USAGE). 

SUMMARY:  3’his  notice  announces  actions 
taken  by  the  FflWA  and  the  USAC.E  that 
are  final  within  the  meaning  of  23 
U.S.C.  139(1)(1).  The  actions  relate  to  the 
])ro|)o.sed  Route  79/1-105  Interchange 
Project  in  Fall  River — Bristol  ('ounty, 
Ma.ssachusetts.  The  actions  grant 
permits  and  ap])roval.s  for  the  ])roject. 
DATES:  By  this  notice,  the  FHWA  is 
advising  the  public  of  final  agency 
actions  subject  to  23  U.S.C.  130(lj(l).  A 
claim  .seeking  judicial  review  of  the 
Federal  agency  actions  on  the  highway 
project  will  be  barred  unless  the  claim 
is  filed  on  or  before  June  30,  2013.  If  the 
Federal  law  that  authorizes  judicial 
review  of  a  claim  provides  a  time  jieriod 
of  less  than  150  days  for  filing  such 
claim,  then  that  shorter  time  period  still 
apjilies. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
FHWA:  Ms.  Damaris  Santiago, 
Environmental  Engineer,  FHVV^A 
Massachusetts  Division  Office,  55 


2"  17  CFK  2(HI.:i(l-:i(ii)(12). 
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Broadway,  lOth  Floor,  Caiiil)ridgo.  MA 
02142,  Monday  through  Friday  8:00 
a.in.-4:30  i).ni.,  017-404-2419, 
l)S(inti(igo@(iot.gov.  r'’or  the; 
Ma.ssacliusolts  IlojiartiiKMit  of 
Transportation  Highway  Division 
(MassDOT):  Ms.  Mary  Hynes,  Project 
Manager,  Fnviroinnental  Services.  10 
Park  Plaza.  Room  4200,  Boston.  MA 
02110,  Monday  through  luiday  8:4.5 
a,m.-5:00  p.m.,  857-308-8801, 
nuny.(^.hvnf;s@sUilH.ni(i.iis. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  FHWA  and 
USAGE  have  taken  final  agency  action 
suhject  to  23  U.S.C.  139(l)(l)  by  issuing 
a  Finding  of  No  Significant  Impact 
(FONSI)  and  a  Section  404  Permit, 
respectively,  for  the  following  project  in 
the  Commonwealth  of  Ma.ssachusetts. 
'I’he  project  consists  of  removing  the 
two-level  Route  79  viaduct  and 
constructing  an  at-grade  Route  79  that 
will  utilize  jjortions  of  exi.sting  streets 
(Broadway  Extension,  Davol/Viaduct 
Street,  and  Davol  Street).  The  at-grade 
roadway  Ixitween  Anawan/l^ocasset 
Street  and  Central  Street  will  he  at  the 
l(!vel  of  exi.sting  Davol/Viaduct  Stre(;t 
and  on  a  structure  s])anning  the  railroad 
tracks  and  the  Que(|uechan  River.  The 
roadway  will  he  four  through  lanes  (two 
northhound  and  two  southhound)  for 
most  of  its  length  within  the  ])roject 
area,  plus  turn  lanes.  New  ramps  will 
maintain  the  connections  with  1-195, 
Broadway  Extension,  (lemtral  Street,  and 
Mi  Hi  ken  Boulevard.  Water  Stixiet 
Connector  will  he  a  new  two-way 
roadway  improving  access  between  the 
waterfront  and  Route  79.  Sidewalk  and 
bicycle  accommodations  will  he 
ju'ovided  and  improved. 

'I'he  actions  by  the  Federal  agencies 
and  the  laws  under  which  the  actions 
were  taken  are  described  in  the 
Environmental  Assessment  (EA),  for 
which  a  Finding  of  No  Significant 
Impact  (TONSl)  was  issued  November 
28,  2012.  Notice  is  hereby  given  that  the 
U.SACE  has  taken  final  agency  actions 
within  the  meaning  of  23  U.S.C. 

§  139(1)(1)  hv  issuing  jjermits  and 
ajjjirovals  for  the  interchange  project. 
'I'lie  actions  by  the  USAGE,  related  filial 
actions  by  other  Federal  agencies,  and 
the  laws  under  which  sucli  actions  were 
taken,  are  described  in  the  USACP; 
decision  and  its  administrative  record 
for  the  project,  referenced  as  USAGE 
Permit  Number  NAE-2()1 1-01843.  The 
EA,  ITINSI.  and  USAGE  permit  are 
available  by  contacting  the 
Ma.ssachusetts  Department  of 
Transportation  at  the  address  provided 
above.  Information  about  the  jiroject 
also  is  available  from  the  FHVVA  at  the 
address  jirovided  above. 


This  notice  applies  to  all  Federal 
agency  decisions  as  of  the  issuance  date 
of  this  notice  and  all  laws  under  which 
such  actions  were  taken,  including,  hut 
are  not  limited  to: 

1.  (General:  National  Environmental 
I’olicy  Act  (NEPA)  |42  U.S.C.  4321- 
43511. 

2.  Wetlands  and  Water  Re.sources: 
(dean  Water  Act  (Section  404)  l33 
U.S.C.  1251-13771. 

Aiilherity:  2.3  U.S.t;.  13!l(l)(l). 

IssiKul  on:  )iiniiary  18.  2013. 

Pamela  S.  Stephen.son, 

Division  Adininislrnlor.  Cambridgn,  MA. 

|FR  Ooc.  2()i:!-()1«24  Fil(!(l  8:4.')  <im| 

BILLING  CODE  4910-RY-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Information  Collection 
Tools 

agency:  Internal  Revenue  Service  (IRS), 
Treasurv. 

ACTION:  Notice  and  recpiest  for 
comments. 

SUMMARY:  'Flu:  Department  of  the 
'Freasury,  as  jiart  of  its  continuing  effort 
to  reduce  ])a])erwork  and  respondent 
burden,  invites  the  general  public  and 
other  Imileral  agencies  to  take  this 
opportunity  to  comment  on  jn'ojiosed 
and/or  continuing  information 
collections,  as  reciuired  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.Cl 
350(i(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  coni:erning  an 
existing  final  regulation,  REG— 251  (598- 
9(5  (TD  88(59),  Suhcha])ter  S  Subsidiaries 
(§§1.13(51-3,  1.13(51-5,  and  1.13(52-8); 
Revenue  Procedure  2001-29,  Leveraged 
Leases;  Form  133(52,  C’.on.sent  to 
Di.sclosure  of  Return  Information;  Form 
845.3-C,  U.S.  Cor|X)ration  Income  'Fax 
Declaration  for  an  IR.S  e-file  Return  and 
Form  8453-1,  Foreign  Corporation 
Income  Tax  Declaration  for  an  IRS  e-file 
Return;  and  REC--1 25(538-01  (TD  9107- 
Final),  Guidance  Regarding  Deduction 
and  Capitalization  of  Ex])enditure.s. 
DATES:  Written  comments  should  he 
received  on  or  before  Ajn  il  1, 2013  to 
he  a.ssured  of  consideration. 

ADDRESSES:  Direc:t  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  (5129,  1111  Ck)n,stitution 
Avenue  NW..  Wa.shington,  DC  20224. 
Please  send  separate  comments  for  each 
specific  information  collection  listed 
below.  You  must  reference  the 
information  collection's  title,  form 


numher.  reporting  or  record-keej)ing 
reejuirement  numher,  and  (1MB  numher 
(if  any)  in  your  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Reejnests  for  additional  information  or 
copies  of  the  collection  tools  should  he 
dir(!Cted  to  R.  Joseph  Durhala.  Internal 
Revenue  Service,  Room  (5129,  1111 
Constitution  Avenue  NW.,  Wa.shington, 
DC  20224,  oral  (2()2)(522-3(534.  or 
through  the  internet  at 
l{Jose;ph. DiiiiHila@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Currently, 
the  IR.S  is  seeking  comments  concerning 
the  following  information  collection 
tools,  reporting,  and  record-keeping 
recjuirements: 

(1)  Tiih:  Suhchajjter  S  Subsidiaries 
(§§1.13(51-3,  1.13(51-5.  and  1.13(52-8). 

OMB  iVm7i/jf?n  1545-1590. 

Form  Numher:  'FD  88(59. 

Abstract:  This  regidation  relates  to  the 
treatment  of  corporate  subsidiaries  of  .S 
corporations  and  interprets  the  rules 
added  to  the  Internal  Revenue  Code  by 
.section  1308  of  the  .Small  Business  Job 
Protection  Act  of  199(5.  'Fhe  collection  of 
information  re(]uired  in  the  regulation  is 
nece.ssary  for  a  taxpayer  to  obtain, 
retain,  or  terminate  S  cor})oration 
treatment. 

(Airrent  Actions:  'Fhen;  are  no  changes 
to  the  previouslv  approved  burden  of 
this  existing  collection. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-])rofit  organizations,  individuals, 
and  farms. 

Estimated  Number  of  Respondents: 
10.(5(50. 

Estimated  Time  per  Respondent:  57 
min. 

Estimated  Total  Annual  Burden 
Hours:  W  AW. 

(2)  Title:  Leverageil  Leases. 

OMB  Number:  W45-i7:m. 

Form  Number:  Rev  Proc  2001-29. 

Abstract:  Revenue  Procedure  2001-29 

sets  forth  the  information  and 
rejjresentations  recpiired  to  he  furnished 
by  taxjjayers  in  recpiests  for  an  advance 
ruling  that  a  leveraged  lease  transaction 
is.  in  fact,  a  valid  lea.se  for  federal 
income  tax  purposes. 

Ourrent  Actions:  'Fhere  are  no  changes 
being  made  to  the  revmme  procedure  at 
this  time. 

7’v/je  of  Review:  Extension  of  a 
currently  approved  collection. 

A  ffected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  not-ior-])rofit 
institutions. 

Estimated  Number  of  Resfmndents: 

10. 

Estimated  Time  per  Respondent:  80 
hr. 


Federal  Register / Vol.  78,  No.  21 /Thursday,  )anuary  31.  2013 /Notices 


6847 


IHstiiuatefd  Total  Annual  liajjorting 
Uai'dan  Honrs:  800. 

(3)  Tula:  Consent  to  Di.sclosnro  of 
Return  Inforination. 

OA//1  Niun/)er;  l.')45-lH.'j(). 

Form  Mamhar:  133()2. 

/\h.s/7Y/c/; 'file  C.on.sent  Form  is 
provided  to  external  applicant  that  will 
allow  the  Service  the  ability  to  conduct 
tax  checks  to  determine  if  an  a])])licant 
is  suitable  for  employment  once  they  are 
determined  (|ualified  and  within  reach 
to  receive  an  einjiloyment  otter. 

(hnrant  Actions:  Th(;re  is  no  change; 
in  the  paperwork  burden  previously 
ap|)rove(i  by  OMB. 

Type  of  Haviaw:  Extension  of  a 
currently  a])proved  collection. 

Affactad  Public:  F’ederal  Government. 
Fstinuitad  Ninnhar  of  liaspondants: 
40.000. 

Fstinuitad  Tima  par  llaspondant:  10 
mins. 

Fstinuitad  Total  Annual  Bnrdan 
Honrs:  7.004. 

(4)  Title:  IJ.S.  Cor|)oration  Income  Tax 
Declaration  for  an  IRS  a-fila  Return  and 
Imreign  (k)rporation  Income  Tax 
D(;claration  for  an  IRS  a-fila  Return. 

OMB  Nnmhar:  1  .'■j4.'')-1  800. 

Form  Ninnhar:  84.'53-(i  and  84.'j3-I. 
Abstract:  Form  8453-C  is  neces.sary  to 
enable  the  electronic  filing  of  I‘’orm 
1120,  ll.S.  (Corporation  Incoim;  Tax 
Return.  The  form  is  created  to  meet  the 
slated  (Congre.ssional  |)olicy  that 
])a])erle.ss  filing  is  the  preferred  and 
most  convenient  means  of  filing  Federal 
tax  and  information  returns.  F'orm 
84.')3-l  is  used  to  enable  the  electronic 
filing  of  Form  1 120-F. 

(Jarivnt  Actions:  'I’here  is  no  change 
in  the  pa])erwork  burden  previously 
aj)])roved  by  OMB. 

Type  of  Baviaw:  Extension  of  a 
currently  aj)])roved  collection. 

A  ffactad  Public:  Busim;.ss  or  other  for- 
jjrofit  organizations. 

Fstinuitad  Niimbar  of  Baspondants: 
4.000. 

Fstinuitad  Tima  par  Baspondant:  7 
hrs.,  13  min. 

Fstinuitad  Total  Annual  Bnrdan 
Hours:  28,880. 

(5)  77//e;  Giudance  Regarding 
D(;duction  and  Capitalization  of 
Expenditures. 

OMB  Numbar:  1 54.')-!  870. 

Form  Numbar:  REC-1 25038-01  (TD 
9107-Final). 

Abstract :Tha  information  required  to 
1m;  retained  by  taxpayers  will  con.stitnte 
sufrici(;nt  docnm(;ntation  for  purj)ose.s 
of  snb.stantiating  a  deduction.  The 
information  will  be  used  by  the  agency 
on  audit  to  determine  the  taxpayer’s 
entitlement  to  a  deduction,  'riu; 
res|)ondent.s  include  taxjjayers  who 
engage  in  c:ertain  transactions  involving 


tin;  acejuisition  of  a  trade  or  business  or 
an  ownership  intere.st  in  a  l(;gal  entity. 

Currant  Actions:  'rlu;r(;  is  no  change; 
in  the  j)aperwork  burden  j)r(;viously 
apjjroved  by  OMB. 

Tvjia  of  Baviaw:  Extension  of  a 
currentlv  approved  collection. 

Affactad  Public:  Business  or  other  for- 
])rofit  organizations. 

Fstinuitad  Numbar  of  Baspondants: 
3,0()(). 

Fstinuitad  Tima  par  Basjiondant:  1  hr. 

Fstinuitad  Total  Annual  Bnrdan 
Hours:  3, ()()(). 

'Flu;  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  i:omluct  or 
sponsor,  and  a  person  is  not  reepnred  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
dis])lays  a  valid  OMB  control  number. 
Books  or  records  n;lating  to  a  collection 
of  information  must  be;  re;taine;el  as  leeng 
as  their  e:e)nte;nts  may  bee:e)me;  mate;rial 
in  the;  aebninistratie)n  e)f  any  inte;rnal 
re;ve;nne;  law.  (a;ne;rally,  tax  returns  anel 
tax  return  infe)rmatie)n  are;  e;e)nfiele;ntial, 
as  re;eiuire;el  by  28  D.S.C,.  8103. 

Ri;c|iiesl  for  (Comments 

Cieanments  snbmitteel  in  re;s))e)n.se;  te; 
this  ne)tie:e;  will  be;  summarizeel  anel/eer 
ine:luele;ef  in  the;  re;e|ne;st  lor  OMB 
appre)val.  All  e;omme;nts  will  be;e;e)me  a 
matter  e)f  pid)lie:  re;e:e)rel.  (;e)mme;nts  are; 
invite;el  e)n:  (a)  Whether  the;  e:e)lle;e:tion  of 
infeermatie)!!  is  ne;e;e;.ssary  fe)r  the;  pre)pe;r 
])e;rfe)rmance  eif  the;  fune;tions  of  the; 
age;ne:y,  ine:lueling  whe;the;r  the; 
informatie)!!  .shall  have;  practie;al  utility: 
(b)  the  ae:curae:y  e)f  the;  age;ne;y’.s  estimate; 
of  the;  burelen  of  the;  e:olle;e:tie)n  e)f 
information;  (e;)  ways  te;  enhance  the; 
epiality,  utility,  anel  e:larity  of  the 
infe)rmatie)n  to  be;  e:olle;e;te;ef;  (el)  ways  to 
minimize;  the;  burele;n  e)f  the;  e:e)lle;ction  of 
infejrmatie)!!  em  re;spe)nele;nts,  inclueling 
through  the;  use  of  aute)mate;el  e:olle;e:tie)n 
te;e;hnie|ue;.s  e)r  e)the;r  fe)rm.s  e)f  infe)rmatie)n 
t(;e:hnole)gy;  anel  (e)  e;stimate;.s  of  e:apital 
e)r  start-iq;  e:e).sts  anel  e:e).sts  e)f  e)])e;ratie)n. 
maintenance,  anel  ])ure;ha.se;  e)f  .se;rvie;e;s 
te;  pre)viele  informalie)n. 

A|)|)r()V(;el:  )anuarv  23,  2013. 

R.  |e»si;ph  Diirliala, 

IBS  Baports  Clearance  Officer. 

IKK  Doc.  201:M)2()41  Filod  l-ltO-l,');  aia.S  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Information  Collection 
Tools 

agency:  Internal  Revenue;  Service;  (IRS), 
'rre;a.surv. 

ACTION:  Neitie.e  anel  reepie.st  fea’ 
e:e)mme;nts. 

SUMMARY:  'Fhe  Department  of  the; 
Treasury,  as  ])art  e)f  its  e:e)ntinuing  effeirt 
te)  re;elue:e;  pape;rwe)rk  anel  re;si)e)nele;nt 
burelen,  invites  the;  general  jjublic  anel 
e)the;r  Feeleral  age;ne:ie;s  te)  take;  this 
op j)e)rt unity  to  e:omme;nt  on  pre)])e)se;el 
anel/e)r  continuing  information 
e:olle;e:tie)ns,  as  requireel  by  the; 
l^ai)e;rwe)rk  Reeluctiem  Ae:t  of  1995, 

Pid)lie:  Law  104-13  (44  II.S.C. 
35()8(e:)(2)(A)).  Currently,  the  IRS  is 
se)lie;iting  e;omme;nts  e:e)ne:e;rning  Form  'F, 
Fore.st  Activitie;,s  Se:he;elule:  EE-1 11-80 
('FD  8019 — Final),  Fublie:  lnspe;e;tie)n  e)f 
Exempt  Organizatie)!!  Re;turn:  F’e)rm 
2587,  A])plie:atie)n  fe)r  Spe;e;ial 
Enre)lhne;nt  Examinatie)n;  Form  8831, 
lixe:i.se;  'Faxe;,s  e)n  Exe;e;,ss  lne;lu,sie)n,s  e)f 
RI'iMlC  Re;.sielnal  Inte;re;.sts;  anel  Ne)tie;e; 
97-84,  'Fempeerary  Re;gulatie)ns  Te)  Be; 
l.ssne;el  IJneler  Se;e:tie)n  1(h)  of  the 
Internal  Revenue;  Ce)ele;  (Applying 
Se;e:tie)n  1(h)  to  Capital  (fain  flivielenels 
e)fRIC.sanel  REFF.s). 

DATES:  Written  e;e)mme;nt,s  ,she)idei  be; 
re;e:e;ive;el  on  e)r  be;fe)re;  April  1, 2013  te) 
be;  assureel  e)f  ce)nsiele;ratie)n. 

ADDRESSES:  Diree:t  all  writte;n  e:e)mme;nt.s 
te)  Yvette  l,awre;ne;e;.  Internal  Revenue 
Servie;e;,  Room  8129,  1111  (constitution 
Avenue  NW,.  Washington,  DC  20224, 
f’lease  se;nel  se])arate;  e;e)nnne;nts  fe)r  eae:h 
spe;e;ific  information  e:e)llee:tie)n  liste;el 
be;le)w.  Ye)u  must  re;fere;ne:e;  the; 
information  ce)lle;ctie)n’s  title,  form 
numf)e;r,  reporting  or  re;e:orel-kee;ping 
re;epure;me;nt  numl)e;r,  anel  OMB  number 
(if  anv)  in  ye)ur  e;e)mme;nt, 

FOR  FURTHER  INFORMATION  CONTACT: 
Re;e]ue;.sts  fe)r  aelelitie)nal  informatie)!!  e)r 
e:e)])ie;s  of  the;  ce)lle;e:tie)n  te)e)ls  shoulel  be; 
elire;e:te;ef  to  R.  Je)se;ph  Dnrbala,  Internal 
Re;ve;nue;  Se;rvie:e;,  Re)e)m  8129,  1111 
Ce)n,stitutie)n  Avenue  NW.,  Washington, 
DC  20224,  e)r  at  (202)  822-3834,  or 
thre)ugh  the  inte;rne;t  at 
Bfosapli.Durbala@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Curre;ntly, 
the;  IRS  is  se;eking  e:e)mme;nts  e:e)ne:e;rning 
the;  fe)lle)wing  infe)rmatie)n  ce)lle;e;tie)n 
te)e)ls,  rej)e)rting,  anel  r{;e;e)rel-ke;e;ping 
re;e]uire;me;nts: 

(1)  Title:  Feere.st  Activities  Se:he;elule;. 

OMB  N(/m/;e;r;  1545-0007. 

Form  Numbar:  F’eerm  T. 
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Abstract:  Form  T  is  i’ihul  by 
individuals  and  corporations  to  report 
income  and  deductions  from  the 
operation  of  a  timl)er  business.  The  IRS 
uses  Form  3’  to  determine  if  the  correct 
amount  of  income  and  deductions  are 
reported. 

(kinvnt  Actions:  There  are  no  changes 
to  the  previously  a])proved  burden  of 
this  existing  collection. 

Type  of  Review:  Extension  of  a 
currently  ajjproved  collection. 

Affected  Riihlic:  Individuals  or 
households,  Busine.sses  or  other  for- 
j)rofit  organizations. 

Estimated  Number  of  Respondents: 

37, ()()(). 

Estimated  Time  per  Respondent:  38 
hrs.,  11  min. 

Estimated  Total  Annind  Rnrden 
Honrs:  440.208. 

(2)  Title:  Fnhlic  Inspection  of  Exempt 
Organization  Return. 

OMR  Number:  1 545-0742. 

Eorm  Number:  EE-111-80  (TD  8015)— 
Final). 

Abstract:  Section  0104(h)  authorizes 
the  Service  to  make  available  to  the 
public  the  returns  reepdred  to  he  filed  hv 
exempt  organizations.  The  information 
recpiested  in  Treasury  Reg.  .section 
301. 01 04(1))-!  (h)(4)  is  necessary  in  order 
for  the  Service  not  to  disclose 
confidential  business  information 
furnished  by  husines.ses  which 
contribute  to  exempt  black  lung  trusts. 

(Airrent  Actions:  Then;  are  no  changes 
hi;ing  made  to  the  revenue  })rocednre  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  ajiproved  collection. 

Affected  Public:  Busine.sses  and  other 
for-jjrofits. 

Estimated  Number  of  Respondents: 

22. 

Estimated  Time  per  Respondent:  1  hr. 

Estimated  Toted  Annual  Reporting 
Rurden  Hours:  22. 

(3)  T/Z/e;  Application  for  Sp(;cial 
Enrollment  Examination. 

OMR  Number:  ^545-0040. 

Eorm  Number:  2.187. 

Abstract:  Form  2.187  is  u.sed  by 
individuals  to  apply  to  take  the  Special 
Enrollment  Examination  to  establish 
eligibility  for  enrollment  to  practice 
before  the  IRS.  The  information  on  the 
form  is  us(;d  by  the  Director  of  Practice 
to  identify  those  individuals  seeking  to 
lake  the  examination  and  to  plan  for  the 
administration  of  the  examination. 

Ourrent  Actions:  Th(;re  is  no  change 
in  the  pa])erwork  burden  previously 
approved  by  OMB. 

Type  of  Review:  Extension  of  a 
currently  ajjproved  collection. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 

11.000. 


Estimated  Time  per  Respondent:  1  hr. 

Estimated  Toted  Annued  Rurden 
Hemrs:  1 1 ,000. 

(4)  Title:  Excise  Taxes  on  Excess 
Inclusions  of  REMKi  Residual  Interests. 

OMR  Number:  1.14.1-1379. 

Eorm  Number:  8831. 

/\/;.s'/rac7:  Taxpayers  use  Form  8831  to 
rej)ort  and  pay  excise  tax  on  any  transfer 
of  a  residual  interest  in  a  REMIC  to  a 
di.s(jualified  organization,  the  amount 
due  if  the  tax  is  waived,  and  the  excise 
tax  due  on  ])as.s-through  entities  with 
interests  held  by  disqualified 
organizations. 

Current  Ae:tiems:  There  is  no  change 
in  the  ])a])erwork  burden  previously 
approved  by  OMB. 

Type  of  Rendew:  Extension  of  a 
currently  approved  collection. 

Affee:teel  Public:  Business  or  other  for- 
profit  organizations. 

Estimeiteei  Number  e)f  Respondents: 

31. 

Estimeiteei  Time  jier  Respondent:  7 
hrs.,  39  min. 

Estimeiteei  Teited  Annued  Rurelen 
Hemrs:  238. 

(.1)  77//e;  Tem])orarv  Regulations  I'o 
Be  Issued  t  inder  Section  1(h)  of  the 
Internal  Revenue  Oode  (Ajjplving 
Section  1(h)  to  Ca])ital  Gain  Dividends 
ofRlGsand  REITs). 

OMR  Number:  ^545-^505. 

Eemn  A^/y/ihe/v  Notice  97-(j4. 

Abstreie.t:  Notice  97—04  describes 
temporary  regulations  that  will  permit 
Regulated  Investment  Gompanies  (RlGs) 
and  Real  Estate  Inve.stment  'I’nists 
(REITs)  to  distribute  multijile  clas.ses  of 
capital  gain  dividends. 

Current  Ae:tions:  There  is  no  change 
in  the  ])a]K;rwork  burden  j)revionsly 
ap])roved  by  OMB. 

Tvpe  e)f  Review:  Extension  of  a 
currently  approved  collection. 

Affee:teel  Public:  Business  or  other  for- 
profit  organizations,  and  individuals. 

E.stimateel  Number  eif  Resimnelents:  1. 

Estimeiteei  Time  per  Respondent:  1  hr. 

Estimeiteei  Toted  Annued  Rurden 
Hemrs:  1 . 

The  following  paragraj)h  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sjjonsor,  and  a  jjerson  is  not  r(;(jiiired  to 
resjjond  to,  a  collection  of  information 
unless  the  collection  of  information 
displavs  a  valid  OMB  control  numher. 
Books  or  r(;cord.s  relating  to  a  collection 
of  information  must  he  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  recjuired  by  20  IJ.S.G.  0103. 

Reepiest  for  Cemiments:  Gomments 
submitted  in  response  to  this  notice  will 


he  summarized  and/or  included  in  the 
reque.st  for  OMB  aj)proval.  All 
comments  will  become  a  matter  of 
jjuhlic  record.  Gomments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  nece.ssary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  wavs  to  enhance  the 
(luality,  utility,  and  clarity  of  the 
information  to  he  collected;  (d)  wavs  to 
minimize  the  burden  of  the  collection  of 
information  on  resjjondents,  including 
through  the  u.se  of  automated  c:ollection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-iq;  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  .services 
to  provide  information. 

Ap])rov(!(l:  lanuary  23.  2013. 

R.  )usf;pli  Diirliala, 

IRS  Reports  CAeemnu'.e  Offie:er. 

IKK  Doc.  2()1:{-()204.t  Mtoct  8:4.S  anil 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0774] 

Agency  Information  Collection 
(Compensation  and  Pension 
Examination  Program)  Activities  Under 
OMB  Review 

AGENCY:  Veterans  Health 
Administration.  Department  of  Veterans 
Affairs. 

action;  Notii:e. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  199.1 
(44  IJ.S.G.  3.101-3.121),  this  notice 
announces  that  the  Veterans  Health 
Admini.stration,  Dejrartment  of  Veterans 
Affairs,  will  submit  the  collection  of 
information  alxstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
PRA  submission  de.scrihes  the  nature  of 
the  information  collection  and  its 
expected  cost  and  burden  and  includes 
the  actual  data  collection  instrument. 
DATES:  Gomments  mu.st  he  submitted  on 
or  before  March  4,  2013. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
www.Regulations.gov  or  to  VA's  OMB 
Desk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building.  Room  1023.1, 
Washington,  DG  20503,  (202)  39.1-7310. 
Please  refer  to  “OMB  Gontrol  No.  2900- 
0774”  in  any  correspondence. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Ovstal  Rennie,  Enterpri.se  Records 
.S(*rvice  ((K)5RlH).  Department  of 
Vcilerans  Affairs,  810  Vermont  Avenue 
N\V.,  Washington.  DC  20420.  (202)  032- 
7492,  fax  (202)  032-7.'>83  or  email 
cvvst(il.wnnif^@v(i.gov.  Please  ixifer  to 
"()MB  Control  No.  2900-0774.” 
SUPPLEMENTARY  INFORMATION: 

'/’///e;  (Compensation  and  Pension 
Examination  Program  (CPEP)  Veterans 
Satisfaction  Survey.  VA  Form  10-0480. 

7'\’pe  of  liaview:  Extension  on  a 
currently  ajiproved  collection. 

Ahstroct:  Yho  survey  will  he  used  to 
gather  feedback  from  Veterans  regarding 
their  experience  at  individual  CPEP 
examination  sites.  VA  will  use  the  data 
collected  to  determine  where  and  to 
what  extent  .services  are  .satisfactory  or 
where  improvcmient  is  ne(;ded. 

An  agency  may  not  conduct  or 
spon.sor,  and  a  per.son  is  not  required  to 
respond  to  a  collection  of  information 
unle.ss  it  dis])lavs  a  currently  valid  ()M13 
control  numher.  The  Federal  Register 
Notice  with  a  (iO-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  ))ut)li.slied  on 
November  19,  2012,  at  pages  ()9.149- 
()9.'‘i5(). 

Affoclod  Public:  Individuals  or 
hou.seholds. 

Pstiniotcd  Annual  Pnrdcn:  l.'j3. 

Psii mated  Average  Barden  per 
Bespondent:  5.7  minutes. 

Frequency  of  Besponse:  On  occasion. 

Estimated  Number  of  Bespondents: 
1.814. 

I)al(!(l:  lanuarv  2.'j,  2013. 

I5y  (lir(!c:li()!i  of  llio  .ScicnMary. 

William  F.  Russo, 

Deputy  Director.  Office  of  Be^iilatioiis  Policy 
011(1  .\ion(igenient.  Office  of  General  Gounsel. 
Di^portment  of  Veterans  A  ffairs. 

|1K  Doc.  2()13-()2()2<)  Filwl  1-30-13:  (1:4.")  iim| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0737] 

Agency  Information  Collection 
(eBenefits  Portal)  Activity  under  0MB 
Review 

agency:  Office  of  Information  and 
Technology,  De]iartment  of  Veterans 
Affairs. 

action:  Notice. 


SUMMARY:  In  compliance  with  the 
Pajierwork  Reduction  Act  (PRA)  of  199.'5 
(44  IJ.S.C.  3501-21).  this  notice 
announces  that  the  Office  of  Information 
and  Technology,  Department  of 
Veterans  Affairs,  has  submitted  the 


collection  of  information  ah.stracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  suhmi.ssion  desca  ihes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  iustrument. 
DATES:  (kmiments  must  he  siihmitted  on 
or  before  March  4,  2013. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
w’lyw.Begalations.yov;  or  to  VA’s  OMB 
Desk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Buihling,  Room  10235, 
Washington,  DC  20503  (202)  395-7318. 
Please  refer  to  “OMB  Control  No.  2900- 
0737”  in  any  corres])ondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Rennie,  Enter])rise  Records 
Service  (005R1B),  Dejiartment  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  (202)  832- 
7492,  FAX  (202)  832-7583  or  email 
cry.st(d.rennie@va.aov.  Please  refer  to 
"()MB  Control  No.  2900-0737.” 
SUPPLEMENTARY  INFORMATION: 

Title:  eBenefits  Portal. 

OMB  Control  Number:  2‘)00-0737. 

Type  ofBeview:  Extension  of  a 
currently  apjiroved  collection. 

Ah.s7/Y/f,7;  The  eBenefits  jiortal,  a  joint 
])roject  between  the  VA  and  DoD,  is 
intended  to  sm  ve  as  a  single  |)oint  of 
entry  for  benefits  information.  H.sers 
include  memhtns  of  the  arnuul  forces, 
veterans,  wounded  warriors,  familv 
members,  delegates,  and  caregivers. 
Users  wishing  to  access  the  full 
functionality  of  the  eBenefits  ])ortal  will 
regi.ster  fora  single  sign-on  credential 


portal  allows  authenticated  users  to 
create  jirofiles  for  themselves  so  they 
can  .see  a  customized  view  of  their 
homepage,  receive  personal iziul  alerts, 
view  a  calendar  of  apjiointments,  view 
content  related  to  their  benefits,  and  opt 
into  other  individualized  features. 
Profiles  will  initially  he  populated  with 
data  from  the  existing  Defen.se 
Enrollment  Eligihilitv  Reporting 
database,  hut  will  also  offer  u.sers  the 
o])tion  to  indicate  jireferences  and 
individual  details  that  will  enable  the 
])ortal  to  deliver  personalized 
information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  reejuired  to 
respond  to  a  collection  of  information 
unless  it  display.s  a  currently  valid  OMB 
control  numher.  The  Federal  Register 
Notice  with  a  8()-day  comment  jieriod 
soliciting  comments  on  this  collection 
of  information  was  published  ou 
November  13,  2012,  at  jJage  87738. 


Affected  Public:  Individuals  or 
1  louseholds. 

Estimated  Annual  Barden:  55, ()()() 
hours. 

Estimated  Average  Barden  per 
Bespondent:  2  minutes. 

Eretjuency  of  Besponse:  On  occasion. 
Estimated  Number  of  Bespondents: 
1,8.50,000. 

tinted:  liimiary  2.5.  2013. 

By  direction  of  the  .S(u:retary. 

William  F.  Russo, 

Deputy  Director.  Office  of  Begulations  Policy 
and  .Management,  Office  of  General  Gounsel. 
Department  ofX'eterans  Affairs. 

|FK  Doe.  201 3-02025  Filed  l-:«)-13:  «:45  iiml 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0406] 

Agency  Information  Collection 
(Verification  of  VA  Benefits)  Activity 
Under  OMB  Review 

agency:  Veterans  Benefits 
Admini.stration,  Department  of  Veterans 
Affairs. 

ACTtON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-3521).  this  notice 
.mnounces  that  the  Veterans  Benefits 
Admini.stration,  De])artmeut  of  Veterans 
Affairs  will  submit  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budged 
(OMB)  for  review  and  comment.  The 
PRA  submission  describes  the  nature  of 
the  information  collection  and  its 
exjiected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES;  Ckmiments  must  he  submitted  on 
or  before  March  4,  2013. 

ADDRESSES;  Submit  written  comments 
on  the  collection  of  information  through 
\y\y\y. Begnlations.gov  or  to  VA’s  OMB 
Desk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-7318. 
Plea.se  refer  to  “OMB  Ckmtrol  No.  2900- 
040()”  in  any  corres])ondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Rennie,  Records  Management 
Service  (005R1B),  De])artment  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  (202)  832- 
7492,  FAX  (202)  832-7583  or  email 
ervsted. rennie@va.gov.  Please  refer  to 
“(’)MB  Control  No.  2900-0408.” 
SUPPLEMENTARY  INFORMATION: 

Title:  Verification  of  VA  Benefits,  VA 
Form  28-8937. 

OMB  Control  Number:  25)00-0408. 


that  will  ultimately  he  shared  by  other 
VA  and  DoD  ])ortals.  The  eBmiefits 
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7V/Je  of  Revww:  Extension  of  a 
currently  approved  collection. 

Abstract:  Lenders  authorized  to  make 
VA-guaranteed  hoinc!  or  mannfactured 
loans  on  an  automatic  l)asis  are  reciuired 
to  determine  through  VA  wliether  any 
Ixmefits  related  del)ts  exist  in  the 
v(!teran-l)orro\ver’s  name  prior  to  the 
closing  ol  any  automatic  loan.  Ixaulers 
cannot  close  any  proposed  automatic 
loan  until  evidence  is  received  from  VA 
slating  that  there  is  no  debt,  or  if  a  debt 
exists,  or  the  veteran  has  agreed  on  an 
acce])tal)le  repayment  plan,  or  jjayments 
under  a  plan  alreadv  in  effect  are 
current.  VA  Form  28-8937  is  used  to 
assist  lenders  and  VA  in  the  completion 
of  debt  checks  in  a  uniform  manner.  'I’he 
form  reslricds  information  requested  to 
only  that  which  is  needed  for  the  debt 
check  and  to  eliminate  unlimited 
versions  of  lender-designed  forms.  The 
form  also  informs  the  lender  whether  or 
not  the  veteran  is  exempt  from  paying 
the  funding  fee.  which  must  be 
collected  on  all  VA  home  loans  unle.ss 
the  veteran  is  receiving  service- 
connected  disability  com])(!nsation. 

An  agency  may  not  conduct  or 
spon.sor,  and  a  i)erson  is  not  recjuired  to 
respond  to  a  collection  of  information 
nnle.ss  it  di.s])lays  a  currently  valid  OMB 
control  number,  d'lu;  Federal  Register 
Notice  with  a  (iO-day  comment  ])eriod 
.soliciting  comments  on  this  collection 
of  information  was  ])ublish(!d  on 
October  19,  2012,  at  page  84383. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  10, ()()() 
hours. 

Estimated  Average  Burden  per 
Respondent:  5  minutes. 

Erequency  oj  Response:  One-time. 

Estimated  Number  of  Resjiondents: 

120,000. 

Dated:  laniiarv  2~->.  2013. 

By  direction  of  the  Secretary. 

William  F.  Russo, 

Deputy  Director.  Office  o  f  lieeululions  Policy 
and  Manoeeiuenl,  Office  o  f  General  Gounsel. 
Department  of  Veterans  Affairs. 

|FR  Oec.  201 3-02023  Filed  1-30-13:  8:4,')  ain| 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0176] 

Agency  Information  Collection 
(Monthly  Record  of  Training  and 
Wages)  Activities  Under  OMB 

AGENCY:  Veterans  Benefits 
Admini.stration,  Department  of  Veterans 
Affairs. 

action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  l‘)95 
(44  IJ.S.C.  3.'')()l-3r)21).  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  ab.stracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
'I'he  PRA  submi.ssion  de.scribes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  (knnments  must  be  submitted  on 
or  before  March  4,  2013. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
www.Reouhttions.gov  or  to  VA's  OMB 
Desk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Buihling.  Room  1023.‘j. 
Washington,  DC  20.'503  (202)  395-7318. 
Please  refer  to  “OMB  Control  No.  2900- 
0178”  in  any  corresjiondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Rennie,  Enterprise  Records 
Service  (005R1B),  Dejiartment  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  (202)  832- 
7492,  FAX  (202)  ()32-7583  or  email 
ciYstal.rennie@va.gov.  Please  refer  to 
“OMB  Control  No.  2900-0178.” 
SUPPLEMENTARY  INFORMATION: 

Title:  Monthly  Record  of 'rraining  and 
Wages,  VA  P’orin  28-1 905c. 

OMB  Oontrol  Number:  2900-01  78. 

Type  of  Review:  Extension  of  a 
currently  ajiproved  collection. 

Abstract:  On-the-job  training 
establishments  and  trainers  in  certain 
special  programs  u.se  VA  Form  28- 
1905c  to  maintain  accurate  records  on  a 
trainee's  progress  toward  rehabilitation 
goals  as  well  as  recording  the  trainee’s 
on-the-job  training  monthlv  wages. 
Trainers  rejiort  the.se  wages  on  the  form 
at  the  beginning  of  the  program  and  at 
any  time  the  trainee’s  wage  rate 
changes.  Following  a  trainee’s 
comjiletion  of  a  vocational 
rehabilitation  program,  the  form  is 
submitted  to  the  trainee’s  ca.se  manager 
to  monitor  the  trainee’s  training  and  to 
ensure  that  the  trainee  is  progressing 
and  learning  the  skills  neces.sary  to 
carry  out  the  duties  of  his  or  her 
occupational  goal. 

An  agency  may  not  conduct  or 
s])onsor,  and  a  person  is  not  reipiired  to 
resjiond  to  a  collection  of  information 
unless  it  disjilays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  8()-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  13,  2012,  at  Jiage  87737. 

A  ffected  Public:  Individuals  or 
hoiKseholds. 


Estimated  Annual  Burden:  3,800 
hours. 

Estimated  Average  Burden  per 
Respondent:  15  minutes. 

Erequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
15,000. 

Dated:  |aiuiarv  2.5.  2012. 

By  direction  of  the  .Secretary. 

William  F.  Russo, 

Dc])ntv  Director.  Office  of  Regulations  Poliev 
and  Management.  Office  of  General  Goun.sel. 
Department  of  Veterans  A  ffairs. 

IFK  Doc.  2013-0202(i  FilocI  1-30-13:  8:4.')  ami 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0745] 

Agency  Information  Collection 
(Request  for  Certificate  of  Veteran 
Status)  Activities  Under  OMB 

AGENCY:  Veterans  Benefits 
Administration,  Dejiartment  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  In  comjiliance  with  the 
Pajierwork  Reduction  Act  (PRA)  of  1995 
(44  U..S.C.  3501-3521).  this  notice 
announces  that  the  Veterans  Benefits 
Admini.stration  (VBA),  Dejiartment  of 
Veterans  Affairs,  has  .submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  de.scribes  the 
nature  of  the  information  collection  and 
its  exjiected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  mu.st  be  submitted  on 
or  before  March  4,  2013. 

ADDRESSES:  .Submit  written  comments 
on  the  collection  of  information  through 
www.ReguIations.gov  or  to  VA’s  OMB 
Desk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington.  DC  20503  (202)  39.5-7318. 
Please  refer  to  “OMB  Control  No.  2900- 
New  (28-8281a)”  in  anv 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Crystal  Rennie,  Enterjirise  Records 
.Service  (005R1B),  Dejiartment  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW.,  Washington.  DC:  20420,  (202)  832- 
7492,  FAX  (202)  832-7583  or  email 
crvstal.rennie@va.gov.  Plea.se  refer  to 
“OMB  Ckintrol  No.  2900-0745.” 
SUPPLEMENTARY  INFORMATION: 

Title:  Reejnest  for  Certificate  of 
Veteran  .Status,  VA  Form  28-8281  a. 

OMB  Control  Number:  2900-0745. 
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Typn  oj  lievwiv:  Extension  of  a 
currently  aj)j)roved  collection. 

/l/>.s7;Y;f.'/:  The  data  collected  on  VA 
Form  2(>-82(ila  will  he  used  to 
determine  Veteran  a])plii:ant.s'  eligibility 
to  nH:eive  a  reduced  down  payment  on 
a  Federal  Mousing  Administration 
(FHA)  hacked  loan. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  requireil  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  yalid  OMB 
control  numher.  The  Federal  Register 
Notice  with  a  (>t)-day  comment  period 
.soliciting  comments  on  this  collection 
of  information  was  j)uhlished  on 
October  19.  2012.  at  page  04380. 

Affected  Public:  Indiyiduals  or 
households. 

Estimated  Annual  Burden:  4  hours. 

Estimated  Average  Burden  per 
Bespondent:  10  minutes. 

Erequency  of  Bespanse:  One  time. 

Estimated  \hnnher  of  Bespondents: 
25. 

Dated:  jamiary  2.5.  2012. 

By  dir(u;tioii  of  tlu;  .S(u:n!lary. 

William  F.  Russo. 

nepiilv  Director.  Office  of  Itegiilolions  Policv 
and  Monogement.  Office  of  General  Goiinsel, 
Depart  meat  of  Veterans  Affairs. 

|FK  Doc.  201;<-{)2(I24  Filed  l-SO-Ki:  K:4,')  am| 
BILLING  CODE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0775] 

Proposed  Information  Collection 
(Patient  Satisfaction  Survey  Michael  E. 
DeBakey  Home  Care  Program) 

Activity:  Comment  Request 

AGENCY:  Veterans  Health 
Admini.stration.  Ilepartment  of  Veterans 
Affairs 

action:  Notit;e. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  II.S.C.  3501-3521).  this  notice 
announces  that  the  Veterans  Health 
Admini.stration.  Dtipartment  of  Veterans 
Affairs,  will  submit  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
PRA  submission  describes  the  nature  of 
the  information  colUiction  and  its 
expected  cost  and  burden:  it  includes 
the  actual  data  collection  instrument. 
DATES:  (k)nnnent.s  mu.st  he  submitted  on 
or  before  March  4.  2013. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
\v\v\\'. Begulations.gov;  or  to  VA's  OMB 
Diisk  Officer,  OMB  Human  Resources 


and  Housing  Branch,  New  Executive 
Office  Buikiing,  Room  10235, 
Washington,  DC:  20503  (202)  395-7310. 
Please  refer  to  “OMB  Control  No.  2900- 
0775”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oystal  Rennie.  Enterprise  Records 
Service  (005R1B).  D(!])artment  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington,  DC  20420,  (202)032- 
7492.  FAX  (202)  032-7583  or  email 
ciYstcd. rennie@va.gov.  Please  refer  to 
“OMB  Control  No!  2900-0775.” 
SUPPLEMENTARY  INFORMATION: 

Title:  PaVw.nl  Satisfaction  Survey 
Michael  E.  DeBakev  Home  Care 
Program.  VA  Form  10-0470. 

OMB  Control  Number:  2tK)0-0775. 

Ty})e  ofBeview:  Extension  of  a 
currently  apjn'oved  collection. 

Abstract:VA  Form  10-0470  will  he 
used  to  gather  feedback  from  ])atients 
regarding  their  satisfaction  with  the 
(piality  of  services/care  provided  by 
home  care  jirogram  staff. 

An  agency  may  not  conduct  or 
sponsor,  and  a  jiersou  is  not  riKiuired  to 
res|)ond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  numher.  The  Federal  Register 
Notice  with  a  00-dav  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  19,  2012,  at  page  09550. 

Estimated  Annual  Burden:  17  hours. 

Estimated  Average  Burden  per 
Bes})ondeni:  10  minutes. 

Enuiuency  of  Bes})onse:  On  occasion. 

Estimated  Number  of  Bespondents: 
50. 

Estimated  Number  of  Besi}onses:  100. 

Dated;  )aniiarv  2.5.  2013. 

By  (lir(u:lion  of  the  Secretary. 

William  F.  Russo, 

Deputy  Director.  Office  of  Regulations  Policy 
and  Management.  Office  of  General  Gounsel. 
Department  of  Veterans  Affairs. 

|FK  Doc.  2(n;MI2():t4  Filed  8:4.5  ain| 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0335] 

Agency  Information  Collection  (Dental 
Record  Authorization  and  Invoice  for 
Outpatient  Services)  Activity  Under 
OMB  Review 

agency:  Veterans  Health 
Administration,  Dejiartment  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  comjiliance  with  the 
Paiierwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-3521),  this  notice 


announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  exjiected  cost  and  burden  and 
includes  the  actual  data  collection 
instrument. 

DATES:  (knnmeuls  must  he  submitted  on 
or  before  March  4.  2013. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
W  WW. Regulations. gov;  or  to  VA’s  OMB 
Desk  Officer.  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-7310. 
Please  refer  to  “OMB  Control  No.  2900- 
0335”  in  any  c:orrespondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Rennie.  Enter|n'ise  Records 
Service  (005R1 B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420.  (202)  032- 
7492,  fax  (202)  032-7583  or  email 
crvstal.rennie@va.gov.  Plea.se  refer  to 
“OMB  Control  No.  2900-0335.” 
SUPPLEMENTARY  INFORMATION: 

77//f?;  Dental  Record  Authorization 
and  Invoice  for  Out])atienl  Services,  VA 
h’orm  10-2570(1. 

OMB  Control  Number:  2900-0335. 

Tyi)e  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  10-2570d  is 
ess(;ntial  to  the  jiroper  administration  of 
VA  out])atient  fee  dental  program.  The 
associated  instructions  make  it  possible 
to  communicate  with  clarity  the 
reepiired  procedures,  peculiarities,  and 
precautions  a.ss(jciat(!d  with  VA 
authorizations  for  contracting  with 
private  dentists  for  the  jirovision  of 
dental  tniatment  for  eligible  veteran 
beneficiaries.  Since  most  of  the  veterans 
who  are  authoriz(;d  fee  dental  care  are 
geograjihically  inaccessible  to  VA  dental 
clinics,  it  is  necessary  to  recpie.st 
information  as  to  the  v(!teran’s  oral 
condition,  treatment  needs  and  the 
usual  customary  fees  for  these  .services 
from  the  private  fee  dentist  whom  the 
vet(!rau  has  selected.  The  form  lists  the 
dental  treatment  needs  of  the  veteran 
liatient,  the  cost  to  VA  to  jnovide  such 
services,  and  scn  ves  as  an  invoice  for 
payment.  VA  u.ses  the  data  collected  to 
verify  the  veteran’s  eligibility  to  receive 
dental  bemd’its. 

An  agency  may  not  conduct  or 
sponsor,  and  a  ])er.son  is  not  nujuired  to 
resjmnd  to  a  collection  of  information 
unle.ss  it  disjilays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  (iO-day  comment  period 
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.soliciting  coininonts  on  tliis  collection 
of  inionnation  was  pnhlisluKl  on 
November  19,  2012,  on  pages  (iO.'i.'iO- 
OO.'lSl. 

Aflhcted  Public:  Busine.ss  and  other 
for  ])rofit. 

Hstinuitcd  'I'otul  Anmiul  Burden: 

3, (JOB  hours. 

Bsli nulled  Averu<’e  Burden  per 
Bes}}ondent:  20  minutes. 

Freijuency  of  Besponse:  On  occasion. 
Esiinuiied  Nuinher  of  Bespondenis: 
11,000. 

Ilat(!(l:  lanuarv  2.t.  2013. 

I5y  direction  of  the  Secr(!tarv. 

William  F.  Riis.so, 

nepiitv  Director.  Office  of  Be^ulolians  Palicv 
end  Monogenienl.  Office  of  Generol  Ooiinsel. 
Department  of  Veterans  A  ffairs. 

|FK  Hoc.  2()i;)-02()3«  Filiul  1-30-13:  am] 

BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[0MB  Control  No.  2900-0518] 

Agency  Information  Collection  (Income 
Verification)  Activity  Under  0MB 
Review 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  comjiliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  IJ.S.C;.  3591-3521).  this  notice 
annonnees  that  the  Veterans  Benefits 
Admini.stration  (VBA).  Department  of 
V'eterans  Affairs,  will  suhmit  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  hnrden:  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  he  submitted  on 
or  before  March  4,  2013. 

ADDRESSES:  Suhmit  written  comments 
on  the  collection  of  information  through 
wiviv.BeguIations.aov;  or  to  VA’s  OMB 
Desk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Wa.shington,  DC  20503.  (202)  395-731B. 
Please  refer  to  “OMB  Control  No.  2900- 
0518”  in  anv  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crvstal  Rennie,  Enterprise  Records 
Service  (005R1B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
N\V.,  Washington,  DC  20420,  (202)  B32- 
7492,  FAX  (202)  032-7583  or  email 
crystal .rennie@va .aov.  Plea.se  refer  to 
“OMB  Control  No.  2900-0518.” 


SUPPLEMENTARY  INFORMATION: 

Title:  Income  Verification,  VA  Form 
21-OlBla. 

OMB  Control  Number:  2t)00-0518. 

Tyfie  ofBeview:  Extension  of  a 
currently  approved  collection. 

Abstract:  V A  Form  21-OlBla  is 
completed  by  employers  of  beneficiaries 
who  have  been  identified  as  having 
inaccuratelv  rejjorted  their  income  to 
VA.  The  data  collected  is  u.sed  to 
determine  the  beneficiary’s  entitlement 
to  income  dependent  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
res])ond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  BO-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  jjuhlished  on 
October  22,  2012,  at  pages  B459B-B45‘)7. 

Affected  Public:  Business  or  other  for- 
proi'it. 

Estimated  Annual  Burden:  15,000 
hours. 

Erequenev  of  Besponse:  One  timi;. 

Estimated  Number  of  Bespondenis:  30 
minutes. 

Estimated  y\nnnal  Besponses:  30,000. 

Dated:  lamiarv  2.>.  2013. 

8v  (lireclion  ol  the  Secrelarv. 

William  F.  Russo, 

Deputy  Director.  Office  of  Bef'ulations  Policy 
and  .Manaf’enient.  Office  ofOenera!  Oonnsel. 
Department  of  Veterans  A  ffairs. 

IFR  Doc.  2(n3-02()3.S  Filed  1-30-13:  K:4.'i  ain| 
BILLING  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0465] 

Agency  Information  Collection 
(Student  Verification  of  Enrollment) 
Activity  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Pa])erwork  Reduction  Act  (PRA)  of  1995 
(44  IJ.S.C.  3501-3521),  this  notice 
announces  that  the  Veterans  Benefits 
Admini.stration  (VBA),  Dejiartment  of 
Veterans  Affairs,  will  submit  the 
collection  of  information  ah.stracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
'Die  PRA  suhmi.ssion  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  he  submitted  on 
or  before  March  4,  2013. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
\ny\y. Beaulations.gov:  or  to  VA’s  OMB 
Desk  Officer.  OMB  Human  Resources 
and  Housing  Branch.  New  Executive 
Office  Building,  Room  10235. 
Wa.shington,  DC  20503,  (202)  395-731B. 
Please  refer  to  “OMB  Control  No.  2900- 
04B5”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Crystal  Rennie.  Enterpri.se  Records 
Service  (005R1B).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington,  DC  20420,  (202)  B32- 
7492,  FAX  (202)  B32-7583  or  email 
crvstal. rennie@va.gov.  Please  refer  to 
“OMB  Control  No.  2900-04B5.” 

SUPPLEMENTARY  INFORMATION: 

Title:  Student  Verification  of 
Enrollment.  VA  Form  22-8979. 

OMB  Control  Number:  2900-04B5. 

Type  of  Beview:  Extension  of  a 
currently  apjiroved  collection. 

Abstract:  VA  Form  22-8979  contains 
a  student’s  certification  of  actual 
attendance  and  verification  of  the 
student’s  continued  enrollment  in 
cour.ses  leading  to  a  .standard  college 
degree  or  in  non-college  degree 
])rograms.  VA  uses  the  data  collected  to 
determine  the  student’s  continued 
entitlement  to  benefits.  Students  are 
required  to  submit  verification  on  a 
monthly  basis  to  allow  for  a  frequent, 
periodic  release  of  jiayment. 

An  agency  may  not  conduct  or 
spou.sor,  and  a  jierson  is  not  recpiired  to 
respond  to  a  collection  of  information 
unless  it  di.sjilavs  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  BO-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  13,  2012,  at  pages  B7737— 
B7738. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  42.313 
hours. 

Estimated  Average  Burden  per 
Bespondent:  1  minute. 

Ereijuencv  of  Besponse:  On  occasion. 

Estimated  Number  of  Bespondenis: 
3B2.B84. 

Estimated  Number  of  Besponses: 
2,538,788. 

Dated;  )amiarv  2a.  2013. 

By  direction  of  llie  .Scicretary. 

William  F.  Russo, 

Deputy  Director.  Office  of  Regulations  Policy 
and  Management.  Office  of  General  Gonnsel. 
Department  of  Veterans  A  ffairs. 

IFR  Doc.  2(n3-()2()27  Filed  1-30-13;  8:4,'j  am| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0376] 

Agency  Information  Collection  (Agent 
Orange  Registry  Code  Sheet)  Activities 
Under  OMB  Review 

agency:  Volerans  llealtli 
Adininistration.  Dcjpartment  of  Veterans 
Atlairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  tlie 
Paperwork  Reduction  Act  (PRA)  of  199.1 
(44  II.S.C.  3501-3.121),  this  notice 
announces  that  the  Veterans  Health 
Admini.stration  (VHA).  Department  of 
Veterans  Affairs,  lias  submitted  the 
collection  of  information  abstracted 
Ixdow  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  snhmission  de.scrihes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden  and 
includes  the  actual  data  collection 
instrument. 

DATES:  (Comments  must  he  submitted  on 
or  before  March  4.  2013. 

ADDRESSES:  .Submit  written  comments 
on  the  collection  of  information  through 
\\  \\’\v.I{(i<>iil(itions.<>ov,  or  to  VA’s  OMB 
Desk  Officer.  OMB  I  Inman  Resources 
and  Housing  Branch,  New  1-ixecntive 
Office  Building.  Room  10235. 
Washington.  DC  20503  (202)  39.5-7310. 
Please  refer  to  "OMB  (iontrol  No.  2900- 
0370”  in  any  corresjiondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
(irvstal  Rennie.  Hnterjirise  Records 
.Service  (005R1B),  Department  of 
V(!terans  Affairs.  810  Vermont  Avenue 
NW.  Washington.  DC  20420.  (202)  032- 
7492,  fax  (202)  032-7583  or  email 
crvst(il.ivnnifi@v(i.g()v.  Please  refer  to 
"OMB  Ciontrol  No.  2900-0370.” 
SUPPLEMENTARY  INFORMATION: 

Title:  Agent  Orange  Registry  (iode 
Sheet.  VA  Form  10-900‘). 

OMIl  Control  \himher:  2‘)00-0370. 
Type  of  Review’:  Extension  of  a 
currently  apjiroved  collection. 

Abstract:  VA  in  an  on-going  effort  to 
maintain  an  Agent  Orange  Registrv 
(AOR)  develojied  a  reporting  format  to 
facilitate  the  collection  of  information 
obtained  from  Veterans  during  the 
Agent  Orange  registry  examination 
jirocess.  VA  is  re(|uired  to  organize  and 
update  the  information  contained  in 
AOR  to  he  able  to  notify  Vietnam  era 
veterans  who  .served  in  the  Republic  of 
Vietnam  of  any  increased  health  risks 
resulting  from  exposure  to  dioxin  or 
other  toxic  agent.s.  VA  may  also  jirovide. 
upon  request,  a  health  examination, 
consultation,  and  counseling  Veterans 
who  are  eligible  for  li.sting  or  inclusion 


in  any  health-related  registry 
administrated  by  VA  that  is  similar  to 
the  Persian  CJulf  War  Veterans  Health 
Registry.  Registry  examinations  is 
jjrovided  to  veterans  who  servcul  in 
Korea  in  19()8  or  Itttit).  and/or  any  H..S. 
veteran  who  may  have  hium  (;xposed  to 
dioxin,  or  other  toxic  substance!  in  a 
herbicide  or  defoliant,  during  the 
conduct  of,  or  as  a  result  of,  the  testing, 
transporting,  or  spraying  of  herhicidiis, 
and  who  r(!(iuests  an  Agent  Orange 
Registrv  examinatie)n.  VA  will  enter  the 
information  obtaimul  from  the  veteiian 
during  the  interview  on  VA  Form  10- 
9009,  Agent  Orange  Registrv  (iode 
.Sheet.  Tiu:  registrv  will  provide  a 
mechanism  that  will  catalogue 
prominent  symptoms,  re])rodnctive 
health,  and  diagnoses  and  to 
communicate  with  Agent  Orange 
Veterans.  VA  will  inform  the  veterans 
on  re.search  finding  or  new 
com])ensation  policies  through  j)eriodic 
newsletters.  The  nigistrv  is  not  designed 
or  intended  to  Ix!  a  nisearch  tool  and 
therefore  the  results  cannot  he 
generalized  to  repre.sent  all  Agent 
Orange  V(!terans. 

An  agency  may  not  conduct  or 
sj)onsor,  and  a  pcirson  is  not  re(]nir(!d  to 
re,s|)ond  to  a  collection  of  information 
unless  it  display's  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  (iO-day  comment  period 
soliciting  comments  on  this  coihulion 
of  information  was  j)nhlish(!d  on 
November  It).  2012,  at  |)ages  0t)548- 
09549. 

Affected  Public:  Individuals  or 
I  lon.seholds. 

Estimated  Tot(d  Annacd  Burden: 

0.007  hours. 

Estimated  Average  Burden  per 
Respondent:  20  minutes. 

Erecpiency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 

20.000. 

Dal(!(l:  laiuuirv  2.5.  2013. 

Hv  (liroctidii  of  the  Secnilarv. 

William  F.  Russo. 

Deputy  Director.  ( iffice  of  Hef’ulutions  Policy 
and  Managouient.  Office  ofOenend  Counsel. 
Department  of  Veterans  A  ffairs. 

|1  R  Ooc.  2in:{-()210<l  l•'ill!(l  1-30-13;  ain| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0567] 

Agency  Information  Collection 
(President  Memorial  Certificate  (PMC)) 
Activity  Under  OMB  Review 

agency:  National  Cemetery 
Administration,  Deiiartment  of  Veterans 
Affairs. 


ACTION:  Notice. 


SUMMARY:  In  com])liance  with  the 
Paperwork  Reduction  Act  (PRA)  of  19t)5 
(44  IJ..S.C.  3501-21),  this  notice 
announces  that  the  National  (iemeterv 
Admini.stration.  Department  of  Veterans 
Affairs,  will  .submit  the  collection  of 
information  ah.stracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
PRA  submission  de.scrihes  the  nature  of 
the  information  collection  and  its 
expected  co.st  and  burden  and  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  he  submitted  on 
or  before  March  4,  2013. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
W’W'W’. Regulations. gov:  or  to  VA’s  OMB 
Desk  Officer,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7310. 
Please  refer  to  "OMB  (Control  No.  2900- 
0507”  in  any  correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Rennie,  Enteiqiri.se  Records 
Service  (005R1B),  Dejiartment  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington.  DC  20420,  (202)  032- 
7492,  fax  (202)  032-7583  or  email 
ervsted. rennie@va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0507.” 
SUPPLEMENTARY  INFORMATION: 

Title:  PMC^.  VA  Form  40-0247. 

OMR  Control  Number:  2900-05(i7. 

Type  of  Review’:  Extension  of  a 
currently  apjiroved  collection. 

Abstract:  The  PMC  is  automatically 
issued  without  a  reijuest  from  the  next 
of  kin  as  jiart  of  jjrocessing  a  death 
benefits  claim.  The  PM(]  allows  eligible 
recijiients  (next  of  kin,  other  relatives  or 
friends)  to  request  additional  certificates 
and/or  rejilacement  or  corrected 
certificates  ujion  the  rec:ei])t  of  the 
original  PMC. 

An  agency  may  not  t:ondnct  or 
sjion.sor,  and  a  jierson  is  not  reejnired  to 
resjiond  to  a  collection  of  information 
unless  it  disjdays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  (iO-day  comment  jieriod 
soliciting  comments  on  this  collection 
of  information  was  jnihlished  on 
October  19,  2t)12,  on  Jiage  84382. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annmd  Burden:  10,545. 

Estimated  Average  Burden  per 
Respondent:  2  minutes. 

Eretiuencv  of  Response:  On  occasion. 

Estimated  Number  of  Resjyondenis: 
318.348. 

Dal(!(l:  lanuarv  25,  2013. 
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8y  (iir(u:ti()n  of  llu;  Stun'olarv. 

William  F.  Russo, 

Daptilv  Director,  Office  of  Ue<i,ul(ilions  Policy 
and  Xlaiuif’emeiit,  Office  ofOenerol  Ooiinsel, 
Deportment  o  f  Veterans  A  ffairs. 

|I’R  Ooc.  2()i;!-02()22  I'ihul  K:45  iiiii| 

BILLING  CODE  8320-01 -P 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

Health  Services  Research  and 
Development  Service  Scientific  Merit 
Review  Board;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  the  Federal 
Advisory  Committee  Act.  .'i  U.S.C.  A])p. 
2,  that  the  Centers  of  Innovation 
snheommittee  of  the  Health  Servic:es 
Research  and  Development  Service 
Scientific  Merit  Review  Board  will  meet 
on  Fehrnarv  13-14,  2013,  at  the 
Sheraton  Bentagon  City  Hotel.  9()() 

.South  Orme  .Street,  Arlington,  Virginia. 
The  se.ssions  will  bcigin  at  8  a.m.  on  both 
days  and  adjourn  at  p.m.  on 
Fehrnarv  13  and  at  4  )).m.  on  February 


14.  The  meeting  will  he  open  to  the 
public  the  fir.st  day  for  ajiproximately 
one  half-hour  from  8  a.m.  until  8:30  a.m. 
to  cover  admini.strative  matters  and  to 
discuss  the  general  status  of  the 
program.  The  remaining  jiortion  of  the 
meetings  will  he  closed.  The  closed 
portion  of  the  meeting  will  involve 
discn.ssion,  examination,  reference  to, 
and  oral  review  of  the  intramural 
research  proposals  and  criti(|nes. 

The  jmrpo.se  of  the  Board  is  to  review 
research  and  develojiment  center 
apjilieations  involving  the  measurement 
and  evaluation  of  health  care  .services, 
Ihe  testing  of  new  methods  of  health 
care  delivery  and  management,  ami 
nursing  research.  A]iplications  are 
reviewed  for  .scientific  and  technical 
merit.  Recommendations  regarding 
funding  are  submitted  to  the  Chief 
Re.search  and  Develojnnent  Officer. 

During  the  closed  jjortion  of  the 
meeting,  discussion  and 
recommendations  will  include 
(jnalifications  of  the  personnel 
conducting  the  studies  (the  ilisclosure  of 
which  would  con.stitute  a  clearly 
unwarranted  invasion  of  personal 


})rivacy),  as  well  as  re.search  information 
(the  premature  disclosure  of  which 
would  likely  cominomise  significantlv 
the  implementation  of  propo.sed  agency 
action  regarding  such  re.search  projects). 
As  provided  by  subsection  1()((1)  of 
Bnhlic  Law  92-483,  as  amended  by 
Bnhlic  Law  94-409,  closing  portions  of 
each  meeting  is  in  accordance  with  .'j 
II..S.C.  .'5.')2h(c)(8)  and  (9)(B). 

Tho.se  who  plan  to  attend  the  ojien 
sessions  should  contact  Ms.  Kristv 
Benton-Ch'over,  Program  Manager. 
.Scientific  Merit  Review  Board, 
Department  of  Veterans  Affairs,  Health 
.Services  Re.search  and  Development 
.Service  (1()P9H).  810  Vermont  Avenue 
NVV..  Washington,  DC  20420,  or  hv 
email  at  Kristv. hnnton-gr()V(;i'@va. gov. 
For  further  information,  please  call  Mrs. 
Benton-Grover  at  (202)  443-.'5728. 

Dated:  )anuarv  2a.  2013. 

Hy  Direction  of  the  Secretary. 

Vivian  Drake, 

Committee  Management  Officer. 

|FR  Doc.  2ni:i-()2(U)2  Filiul  «:4.t  ain| 
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BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12  CFR  Parts  1024  and  1026 

[Docket  No.  CFPB-201 2-0029] 

RIN  3170-AA12 

High-Cost  Mortgage  and 
Homeownership  Counseling 
Amendments  to  the  Truth  in  Lending 
Act  (Regulation  Z)  and 
Homeownership  Counseling 
Amendments  to  the  Real  Estate 
Settlement  Procedures  Act 
(Regulation  X) 

AGENCY:  Bureau  of  Consumer  Financial 
Protection. 

ACTION:  Final  rule;  official 
interpretations. 

SUMMARY:  The  Bureau  of  Consumer 
Financial  Protection  (Bureau]  issues  this 
final  rule  to  iinjilement  the  Dodd-F’rank 
Wall  Str(!et  Reform  and  Consumer 
Protection  Act’s  amendments  to  the 
Truth  in  Lending  Act  and  the  Real 
Estate  Settlement  Procedures  Act.  The 
final  rule  amends  Regulation  Z  (Truth  in 
Lcmding)  by  expanding  the  tv])es  of 
mortgage  loans  that  are  subject  to  the 
jjrotections  of  the  1  tome  Ownership  and 
luluity  Protections  Act  of  l‘H)4 
(IlOEPAl,  revising  and  ex})anding  the 
tests  for  coverage  under  IIOEPA.  and 
imijosing  additional  re.strictions  on 
mortgages  that  are  covered  by  HOEPA, 
including  a  ])re-loan  counseling 
riuiiurement.  The  final  rule  also  amends 
Regulation  Z  and  Regulation  X  (Real 
Estate  Settlement  Procedures  Act)  by 
imposing  certain  other  requirements 
related  to  homeownershij)  counseling, 
including  a  recjuirement  that  consumers 
receive  information  about 
homeownership  counseling  jjroviders. 
DATES:  'Fhe  rule  is  effective  Jauuary  10, 
2014. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Arculin  and  Ciourtney  Jean, 
Counsels;  and  Pavneet  Singh,  Senior 
Counsel,  Office  of  Regulations,  at  (202) 
43'j-7700. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  Final  Rule 

The  Home  Ownership  and  Equity 
Protection  Act  (HOEPA)  was  enacted  in 
1994  as  an  anumdment  to  the  Truth  in 
L(mding  Act  (TII.A)  to  address  abusive 
l)rat:tices  in  refinancing  and  home- 
(!(|uity  mortgage  loans  with  high  interest 
rates  or  high  fees.  Loans  that  meet 
HOEPA’s  liigh-cost  coverage  tests  are 
subject  to  special  disclosure 
re(iuirements  and  restrictions  on  loan 
terms,  and  borrowers  in  high-cost 


mortgages  '  have  eidianced  remedies  for 
violations  of  the  law.  'I’he  |)rovisions  of 
TILA,  including  HOEPA,  are 
im])lemented  in  the  Bureau’s  Regulation 
Z.^ 

In  respon.se  to  the  recent  mortgage 
crisis.  Congress  amended  HOEPA 
through  the  Dodd-Frank  Wall  Street 
Reform  and  (Consumer  Protection  Act 
(Dodd-F'rank  Act)  in  order  to  expand  the 
coverage  of  HOEPA  and  add  protections 
for  high-c;ost  mortgages,  including  a 
re(]uirement  that  borrowers  r(!ceive 
homeownership  coun.seling  before 
obtaining  a  high-cost  mortgage.  In 
addition,  several  provisions  of  the 
Dodtl-F'rank  Act  also  re()uire  or 
encourage  consumers  to  obtain 
homeownership  counseling  for  other 
types  of  loans.  The  Bureau  is  finalizing 
this  rule  to  implement  the  HOEPA  and 
homeownership  coun.seling-related 
recjidrements. 

Scope  of  HOEPA  ('overage 

The  final  rule  implements  the  Dodd- 
Frank  Act’s  amendments  that  expanded 
the  universe  of  loans  jjotentially 
covered  by  HOEPA.  Under  the  final 
rule,  most  types  of  mortgage  loans 
secured  by  a  consumer’s  princi])al 
dwelling,  including  purchase-money 
mortgages,  refinances,  clo.sed-end  honu!- 
(uiuity  loans,  and  open-end  credit  plans 
(y.e.,  home  ecjuity  lines  of  credit  or 
HELOCs)  are  i)otentially  subject  to 
HOEPA  coverage.  The  final  rule  retains 
the  exemption  from  HOEPA  coverage 
for  reverse  mortgages.  In  addition,  the 
final  rule  adds  exemj)tions  from  HOEPA 
coverage  for  three  types  of  loans  that  the 
Bureau  believes  do  not  pre.sent  the  same 
risk  of  abuse  as  other  mortgage  loans: 
loans  to  finance  the  initial  construction 
of  a  dwelling,  loans  originated  and 
financed  by  Housing  Finance  Agencies, 
and  loans  originated  through  the  United 
States  Department  of  Agricnlture’s 
(IISDA)  Rural  Housing  Service  section 
502  Direct  Loan  Program. 

Revised  IIOEPA  Coverage  Tests 

The  final  ride  iinjilements  the  Dodd- 
Frank  Act’s  revi.sions  to  HOEPA’s 
coverage  tests  by  jiroviding  that  a 
transaction  is  a  high-cost  mortgage  if 
any  of  the  following  te.sts  is  met: 

•  The  transaction’s  annual  percentage 
rate  (APR)  exceeds  the  apiilicahle 
average  prime  offer  rate  by  more  than 


'  Mi)rl}>iif;i!S  covdiiicl  by  llni  HOKI’A  imuiiidnuiiils 
havi!  IxuMi  ndiiiTod  tons  "I  lOld’yX  loans."  ".Soction 
32  loans."  or  "lii^h-cosl  inortf’af’o.s."  Tlio  Oodd- 
I’rank  Aol  now  rorors  lo  llio.st!  loans  as  "hish-cosl 
inorlf>agos."  .Son  Dodd-Frank  Act  sof.tion  I'll.A 

s(!(;tion  10:1(1)1)).  For  siin])li(:ilv  and  consisloncv.  this 
final  rnlo  iisos  Iho  torn)  "liij^h-cost  inorl}>af>os"  to 
rofor  to  inorlf’af’os  covorod  l)v  llio  MOFl’A 
amondinonis. 

-  12  CFR  part  1(120. 


().5  percentage  jioints  for  most  first-lien 
mortgages,  or  by  more  than  8.5 
pttrcentage  [joints  for  a  first  mortgage  if 
the  dwelling  is  personal  [trojiertv  and 
the  tran.saction  is  for  less  than  .$5(),()()(): 

•  The  transaction’s  APR  exceeds  the 
a|)plicat)le  average  jiriine  offer  rate  by 
more  than  8.5  percentage  points  for 
subordinate  or  junior  mortgages: 

•  The  tran.saction’s  points  and  fees 
exceed  5  percent  of  the  total  transaction 
amount  or,  for  loans  below  $20, ()()(),  the 
le.sser  of  8  jjercent  of  the  total 
transaction  amount  or  $1 ,()()()  (with  the 
dollar  figures  also  adju.sted  annually  for 
inflation):  or 

•  The  credit  transaction  documents 
permit  the  creditor  to  charge  or  collect 
a  jirepayment  jjonalty  more  than  30 
months  after  transaction  closing  or 
jjermit  such  fees  or  jienalties  to  exceed, 
in  the  aggregate,  more  than  2  [lercent  of 
the  amount  prepaid. 

rhe  final  rule  akso  jirovides  guidance 
on  how  to  ajJiily  the  various  coverage 
te.sts,  such  as  how  to  determine  the 
ajjplicahle  average  prime  offer  rate  and 
how  to  calculate  points  and  fees. 

Restrictions  on  Ijoan  Terms 

The  final  rule  akso  iinjilemeuts  new 
Dodd-Frank  Act  rtistrictions  and 
retjuirements  concerning  loan  terms  and 
origination  [tractices  for  mortgages  that 
fall  within  HOEPA’s  coverage  test.  F’or 
examjde: 

•  Balloon  payments  an;  generally 
banned,  unless  they  are  to  account  for 
the  sttasonal  or  irregular  income  of  the 
borrower,  they  tire  part  of  a  short-term 
bridge  loan,  or  they  are  made  by 
creditors  meeting  specified  criteria, 
including  operating  [iredominantlv  in 
rural  or  underserved  areas. 

•  Creditors  are  prohihited  from 
charging  [3re})ayment  jtenalties  and 
financing  points  and  fees. 

•  Late  fees  are  restricted  to  four 
[lercent  of  the  [layment  that  is  [last  due, 
fees  for  jtroviding  payoff  statements  are 
restricted,  and  fees  for  loan  modification 
or  [tayment  deferral  are  banned. 

•  Creditors  originating  HELOCs  are 
required  to  assess  consumers’  ability  to 
repay.  (Creditors  originating  high-cost, 
closed-end  credit  transactions  alntadv 
itre  nHjiiired  to  assess  consumers’  ability 
to  rejiay  under  the  Bureau’s  2013 
Ahility-to-repay  (ATR)  Final  Futile 
addressing  a  Dodd-1'’rank  Act 
retiuirement  that  creditors  (Uttermine 
that  a  consumer  is  able  to  repav  a 
mortgage  loan.) 

•  (heditors  and  mortgage  brokers  are 
prohihited  from  recommending  or 
encouraging  a  con.sumer  to  default  on  a 
loan  or  debt  to  he  refinanced  by  a  high- 
cost  mortgage. 
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•  Before  making  a  high-cost  mortgage, 
creditors  an;  required  to  obtain 
confirmation  from  a  federally  certified 
or  aj)))roved  hoiiKiownershi])  counselor 
that  the  consumer  has  received 
counseling  on  the  advisability  of  the 
mortgage. 

Oilwr  (A)unstiling-U(il(it(^({  Ihujuiivinents 
The  final  rule  implements  two 
additional  Dodd-Frank  Act 
homeownership  counseling-related 
provisions  that  are  not  amendments  to 
HOKPA. 

•  The  final  rule  recpiires  lenders  to 
provide  a  list  of  homeownership 
counseling  organizations  to  consumers 
within  three  business  days  after  they 
apply  for  a  mortgage  loan,  with  the 
exclusion  of  rex  erse  mortgages  and 
mortgage  loans  secnnul  by  a  timeshan;. 
The  final  rule  retpiires  the  lender  to 
obtain  the  list  from  either  a  Web  site 
that  will  he  developed  hv  the  Bureau  or 
data  that  will  made  available  by  the 
Bureau  or  the  Departimnit  of  Housing 
and  Urban  Development  (HUD)  for 
compliance  with  this  requirement. 

•  The  final  rule  implements  a  new 
r(!(|uirement  under 'flLA  that  creditors 
mu.st  obtain  confirmation  that  a  first¬ 
time  borrower  has  received 
houKiownership  couns(;ling  from  a 
federally  certified  or  approved 
homeownershij)  counselor  or 
counseling  organization  l)(!fore  making  a 
loan  that  provides  for  or  permits 
negative  amortization  to  the  borrower. 

Iiffhctiva  Date; 

The  rule  is  effetdive  )anuary  10.  2014. 
II.  Background 
/\.  UOEPA 

HOFPA  was  enacted  as  ])art  of  the 
Ri(!gle  Community  Development  and 
Regulatory  hn])rovement  Act  of  1094, 
Public  Law  103-32.1,  108  Stat.  2100,  in 
response  to  evidence  concerning 
abusive  practices  in  mortgage  loan 
refinancing  and  home-ecpiity  lending.  ' 
'rhe  statute  did  not  aj)ply  to  purcha.se- 
money  mortgages  or  reverse  mortgages 
hut  covered  other  clo.sed-end  mortgage 
credit,  e.g.,  refinances  and  clo.sed-end 
home  ecjuity  loans.  Co\'erage  was 
triggered  where  a  loan's  APR  exceeded 
comparable  Treasury  securities  by 
specified  thresholds  for  particular  loan 
types,  or  where  points  and  fees 
exceeded  8  percent  of  the  total  loan 
amount  or  a  dollar  thre.shold. 

For  high-co.st  mortgages  meeting 
either  of  tho.se  thresholds,  HOKl’A 
nupiired  lenders  to  provide  sj)ec;ial  pre¬ 
closing  disclo.sures.  restricted 


'HOKPA  :iin(Mi(l(ul  TIK,\  l)y  .iddins  now  sciclions 
KKltiiii)  iind  12<».  US  H>()2(iiii)  and  1(13!). 


Iirepayment  penalties  and  certain  other 
loan  terms,  and  regulated  various  lender 
practices,  such  as  extending  credit 
without  regard  to  a  consumer's  ability  to 
nipay  the  loan.  HOEPA  also  provided  a 
mechanism  for  consumers  to  rescind 
covenul  loans  that  included  certain 
prohibited  terms  and  to  obtain  higher 
damages  than  are  allowed  for  other 
types  of  TILA  violations,  including 
finance  charges  and  fees  j)aid  by  the 
consumer.  Finally,  HOEPA  amended 
TILA  section  13l'.  1.1  l]..S.(;.  1841,  to 
provide  for  increased  liability  to 
purchasers  of  high  cost  mortgages. 
Purchasers  and  assignees  of  loans  not 
covered  by  HOEPA  generally  are  liahh; 
only  for  violations  of  TILA  which  are 
ap])anmt  on  the  face  of  the  di.scdosure 
statements,  whereas  jjurchasers  of  high 
cost  mortgages  generally  are  subject  to 
all  claims  and  defenses  against  the 
original  creditor  with  respect  to  the 
mortgage. 

The  Board  ot  Oovernors  ol  the  Federal 
R(!serv(;  .Svstem  (Board)  first  issued 
regidations  im])lementing  HOEPA  in 
1091.  Saa  80  FR  11483  (March  24, 

1091).  The  Board  puhlislKul  additional 
significant  c:hange.s  in  2001  that  lowereil 
HOEPA’s  APR  trigger  for  first-lien 
mortgage  loans,  expanded  the  definition 
of  ])oints  and  lees  to  include  the  cost  of 
oj)tional  credit  insurance  and  debt 
cancellation  |)remiums,  and  enhanced 
the  restrictions  associated  with  high 
co.st  mortgages.  .See  88  FR  81804  (Dec. 

20.  2001).  In  2008,  the  Board  exerci.sed 
its  authority  under  HOEPA  to  require 
c:ertain  consumer  jirotections 
concerning  a  consumer’s  ability  to 
re])ay,  prepayment  penalties,  and 
escrow  accounts  for  taxes  and  insurance 
for  a  new  category  of  “higher-])riced 
mortgage  loans”  with  APRs  that  are 
lower  than  those  pre.scrihed  for  high 
co.st  mortgages  hut  that  nevertheless 
(ixceed  the  average  jjrime  offer  rate  by 
prescribed  amounts.  73  FR  44122  ()ulv 
30.  2008)  (the  2008  HOEPA  Final  Rule). 

Historically,  the  Board’s  Regulation  Z, 
12  CFR  ])art  228,  has  imjjlemented 
TILA,  including  HOEPA.  Pursuant  to 
the  Dodd-Frank  Act,  general  rulemaking 
authority  for  TILA,  including  HOEPA, 
transferred  from  the  Board  to  the  Bureau 
on  )uly  21, 2011.  .See  sections  lOtil, 
10t)8,  and  1100A(2)  of  the  Dodd-Frank 
Act.  Accordingly,  the  Bureau  published 
for  public  comment  an  interim  final  rule 
estahli.shing  a  new  Regulation  Z.  12  OFR 
])art  1028,  implementing  TILA  (except 
with  respect  to  persons  excluded  from 
the  Bureau’s  ruhanaking  authority  by 
.section  1020  of  the  Dodd-Frank  Act).  78 
FR  70788  (Dec.  22,  2011).  This  rule  did 
not  im])o.se  any  new  substantive 
obligations  hut  did  make  technical, 
conforming,  and  .stylistic  changes  to 


reflect  the  transfer  of  authority  and 
certain  other  changes  made  by  the 
Dodil-Frank  Act.  The  Bureau’s 
Regulation  Z  took  effect  on  December 
30,  2011.  .Sections  1028.31. 1028.32.  and 
1028.34  of  the  Bureau’s  Regulation  Z 
implement  the  HOEl’A  provisions  of 
riLA. 

li.  HESry\ 

('.ongress  enacted  the  Real  Estate 
Settlement  Procedures  Ai:t  (RESPA),  12 
IL.S.H.  2801  i;t  sac].,  in  l‘.)74  to  provide 
consumers  with  greater  and  timelier 
information  on  the  nature  and  costs  of 
the  residential  real  estate  settlement 
j)roces.s  and  to  protect  consumers  from 
unnecessarily  high  .settlement  charges, 
including  through  the  use  of  disclosures 
and  the  prohibition  of  kickbacks  and 
referral  fees.  RESPA’s  disclosure 
requiiHunents  generally  ajjply  to 
“settlement  services”  for  “federally 
related  mortgage  loans,”  a  t(!rm  that 
includes  virtually  any  ])urchase-money 
or  refinanc;e  loan  .secun;d  by  a  first  or 
subordinate  lien  on  one-to-four  family 
residential  real  property.  12  IJ..S.C. 
2802(1).  .Section  1  of  RE.SPA  generally 
recjuires  that  lenders  ]n'ovide  a])plicants 
for  federallv  related  mortgage;  loans  a 
home-buying  information  booklet 
containing  information  about  the  nature 
and  costs  of  real  estate  .settlement 
servic(;.s  and  a  good  faith  estimate  of 
charges  the  borrower  is  likelv  to  incur 
during  the  settlement  i)rocess.  Id.  at 
2(i()4.  The  booklet  and  good  faith 
estimate  must  he  provided  not  later  than 
three  business  days  after  the  lender 
receives  an  aj)j)lication.  unless  the 
lender  denies  the  aj)j)lication  for  credit 
before  the  end  of  the  three-day  jjeriod. 
Id.  at  28()4(d). 

Historically.  Regulation  X  of  the 
Department  of  Housing  and  Urban 
Development  (HUD),  24  CFR  part  3100, 
has  implemented  RE.SPA.  The  Dodd- 
Frank  Act  transferred  rnlemaking 
authority  for  RE.SPA  to  the  Bureau, 
effective  )uly  21, 2011.  .See  .sec. t ions 
1081  and  1098  of  the  Dodd-Frank  Act. 
Pursuant  to  the  Dodd-Frank  Act  and 
RE.SPA,  as  amended,  the  Bureau 
published  for  public  comment  an 
interim  final  rule  establishing  a  new 
Regulation  X,  12  (T’R  ])art  1024, 
im|)lementing  RE.SPA.  78  FR  78978 
(Dec.  20,  2011).  This  rule  did  not 
impose  any  new  .substantive  obligations 
hut  did  make  certain  technical, 
conforming,  and  stylistic  changes  to 
reflect  tin;  transfer  of  authority  and 
certain  other  changes  made  by  the 
Dodd-Frank  Act.  The  Bureau’s 
R(;gulation  X  took  effect  on  Deceml)(;r 
30, 2011. 
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(j.  Th<^  Dodd-Frank  Act 

Congress  enacted  the  Dodd-Frank  Act 
alter  a  cycle  of  un])rec:edented 
ex])ansion  and  contraction  in  the 
mortgage  market  sparked  tlie  most 
severe  IJ.S.  recession  since  the  Creat 
□(ipression.-*  The  Dodd-Frank  Act 
created  the  Bureau  and  ct)nsolidated 
various  rulemaking  and  su])ervisorv 
authorities  in  the  new  agency,  including 
the  autlioritv  to  imjdement  TILA 
(including  HOEPA)  and  RESPA.'’’  At  the 
same  time.  Congress  significantly 
amended  the  statutory  reciuirements 
governing  mortgage  practices  with  the 
intent  to  re.strict  the  ])ractices  tliat 
contributed  to  the  crisis. 

As  part  of  these  changes,  sections 
1431  through  1433  of  the  Dodd-Frank 
Act  significantly  amended  HOEPA  to 
exjjand  the  types  of  loans  ])otentiallv 
sul)ject  to  HOEPA  c:overage,  to  revise  the 
triggers  for  HOEPA  coverage,  and  to 
strengthen  and  expand  the  re.strictions 
that  flOEPA  imposes  on  those 
mortgages. “  Several  provisions  of  the 
Dodd-Frank  Act  also  retjuire  and 
encourage  consumers  to  obtain 
homeownership  counseling.  Sections 
1433(e)  and  1414  nxjuire  creditors  to 
obtain  confirmation  that  a  borrower  has 
obtained  counseling  from  a  federally 
a])proved  coun.selor  prior  to  extending  a 
high-cost  mortgage  under  HOEPA  or  (in 
the  case  of  first-time  borrowers)  a 
negative  amortization  loan.  The  Dodd- 
Frank  Act  akso  amended  RESPA  to 
recjuire  distribution  of  a  housing 
counselor  list  as  part  of  the  general 
mortgage  application  jjrocess.  The 
Bureau  is  finalizing  this  rule  to 
implement  the  HOEPA  and 
homeownership  counseling-related 
re(]uirements. 

D.  The  Market  for  High-Cost  Mortgages 

Since  the  enactment  of  HOEPA, 
originations  of  mortgages  covered  by 
HOEPA  have  accounted  for  an 
extremely  small  ])ercentage  of  the 
market.  This  may  he  due  to  a  variety  of 

••  I’or  inon;  discussion  ol  Iho  inoil"a{;c  market,  the 
nnancial  crisis,  and  nii)rl<;a<>(!  origination  <>(!iu!rallv, 
san  tin;  Huuian’s  21)13  Alll  Final  Kulc. 

•'•Sections  ItUl  and  lf)21  ol  title  X  ol  the  Dodd- 
Frank  Act.  the  “Cionsuiner  Financial  Protection 
Act.  "  Public  Law  1 1 1-203.  .sec.  1001-1  lOOll.  124 
.Slat.  1375  (2010)  (codified  at  12  ll.S.t:.  5401. 5511). 
"rlie  Consumer  F'inancial  Protection  /\t:l  is 
suhslanlially  codified  at  12  U..S.(:.  5481-5003. 

'•As  amended,  the  llOLPA  provisions  ol  TILA 
will  h(!  codified  at  15  II..S.(;.  1002(hi))  and  103!).  The 
liureau  nol(!,s  that  the  Dodd-F’rank  Act  amended 
existing  TILA  section  103(aa)and  rmmmherial  it  as 
section  103(hh).  15  1002(hh).  .See 

t?  1 100A(1  )(A)  of  lh(!  Dodd-Frank  .’Vct.  This  proposal 
geiKually  rel'(!rences  TILA  section  103(aa)  to  reler  to 
the  pre-Dodd-F'rank  Act  provision,  which  is  in 
(dTect  until  the  Dodd-F'rank  Act's  amendments  take; 
el'fiict,  and  TILA  section  103(hh)  It)  refer  to  the 
amended  and  renumherod  provision. 


factor.s,  including  the  fact  that  HOEPA’s 
coverage  thre.sholds  were  set  relatively 
high.  HOEl’A’s  assignee  liahilitv 
provisions  make  the  loans  relativelv 
unattractive  to  secondarv  market 
investors,  and  general  coni])liance 
burden  and  jierceived  stigniii.  Data 
collected  under  the  Home  Mortgage 
Di.sclosure  Act  (HMDA),  12  II.S.C.  2801 
et  seq.,  further  indicate  that  the 
percentage  share  of  high-cost  mortgages 
lias  generally  been  declining  since  2004, 
the  first  year  that  HMDA  reporters  were 
reqnireil  to  identify  high-cost  mortgages. 
Between  2004  and  2011,  high-co.st 
mortgages  typically  comprised  about  0.2 
percent  of  HMDA-reporters'  originations 
of  refinance  or  home-improvement 
loans  secured  by  a  one-to-four  family 
home  (the  class  of  mortgages  generally 
covered  by  HOEPA).  This  jiercentage 
peaked  at  0.4.5  percent  in  2005  when,  of 
about  8.0  million  originations  of  such 
loans,  there  were  approximately  30,000 
high-co.st  mortgages  rejiorted  in  HMDA. 
The  ])ercentage  fell  to  0.05  jiercent  hv 
2011  when  nearly  2,400  high-co.st 
mortgages  were  rejiorted  compared  with 
roughly  4.5  million  refinance  or  home- 
improvement  loans  secured  hv  a  one-  to 
fonr-familv  home. 

Similarly,  the  numher  of  HMDA- 
re]K)rting  creditors  that  origimite  high- 
co.st  mortgages  is  relatively  small.  From 
2004  through  2009,  between  1,000  to 
2,000  creditors  that  re])ort  under  HMDA 
(between  12  to  22  percent  of  HMDA- 
reporters  in  it  given  year)  reported 
extending  high-co.st  mortgages.  In  each 
year  between  2004  and  2011,  the  va.st 
majority  of  creditor.s — roughly  80-90 
])ercent  of  those  that  made  any  high-co.st 
mortgages  and  90  percent  or  more  of  all 
HMDA  reporters — made  fewer  than  10 
high-co.st  mortgages.  In  2010,  only  about 
050  creditors  reported  any  high-cost 
mortgages.  In  2011  fewer  than  000 
creditors,  or  roughly  8  percent  of  HMDA 
filers,  reported  originating  any  high-cost 
mortgages,  and  about  50  creditors 
accounted  for  over  half  of  2011  HOEPA 
originations.  As  discussed  above,  the 
Dodd-Frank  Act  expanded  the  tvpes  of 
loans  potentially  covered  by  HOEPA  by 
including  ]jnrchase-monev  mortgages 
and  HELOCs  and  also  lowering  the 
coverage  thresholds.  Notwith.standing 
this  expansion,  the  Bureau  believes  that 
HOEPA  lending  will  continue  to 
con.stitute  a  small  percentage  of  the 
mortgage  lending  market.  See  pai  t  VII 
below  for  a  detailed  di.scnssion  of  the 
likely  impact  of  the  Bureau’s 
imj)lementation  of  the  Dodd-Frank  Act 
amendments  on  HOEPA  lending. 


III.  Summary  of  the  Rulemaking 
Process 

/\.  The  Bureau's  Proposed 

'fhe  Bureau  i.ssued  for  ])uhlic 
comment  its  propo.sal  to  amend 
Regulation  Z  to  implement  the  Dodd- 
Frank  Act  amendments  to  HOEPA  on 
July  9,  2012.  This  proposal  was 
published  in  the  Federal  Register  on 
August  15.  2012.  See  77  FR  49090 
(Augu.st  15.  2012)  (2012  HOEPA 
Pro]K)sal  or  the  pro])osal).  The  |)ro})o.sal 
also  would  have  implemented  certain 
homeownership  counseling-related 
requirements  that  (k)ngre.s.s  adopted  in 
the  Dodd-Frank  Act,  that  ai'e  not 
amendments  to  HOEPA. 

The  j)roposal  would  have 
implemented  the  Dodd-Frank  Act’s 
amendments  that  expamled  the  universe 
of  loans  potentially  covered  by  HOEPA 
to  include  most  types  of  mortgage  loans 
secured  by  a  consumer’s  principal 
dwelling.  Reverse  mortgages  continued 
to  he  excluded.  The  propo.sal  also  would 
have  implemented  the  Dodd-Frank  Act’s 
amendments  to  HOEPA’s  coverage  tests, 
including  adding  a  new  threshold  for 
prepayment  jjenalties.  and  would  have 
provided  guidance  on  how  to  apply  the 
coverage  tests.  In  addition,  the  pro])o.sed 
rule  also  would  have  implemented  new 
Dodd-Frank  Act  re.strictions  and 
reciuirements  concerning  loiin  terms  and 
origimition  practices  for  high-co.st 
mortgiiges. 

With  respect  to  homeownership 
counseling-related  requirements  that  are 
not  amendments  to  HOEPA,  under  the 
j)roj)o.sal,  lenders  generallv  would  have 
been  ret|uired  to  distribute  a  li.st  of  live 
homeownershij)  coun.selors  or 
counseling  organizations  to  a  consumer 
applying  for  a  federally  related  mortgage 
loan  within  three  business  days  after 
receiving  the  consumer’s  application. 
The  propo.sal  also  would  have 
implemented  a  new  requirement  that 
first-time  borrowers  receive 
homeownership  counseling  before 
taking  out  a  negative  amortization  loan. 

B.  Conuuents  and  Outreach 

The  Bureau  recei\’ed  over  150 
comments  on  its  proj)o.sal  from,  among 
others,  cons  inner  groups,  industry  trade 
associations,  banks,  communitv  banks, 
credit  unions,  financial  companies. 

State  housing  finance  authorities, 
counseling  as.sociations  and 
intermediaries,  a  State  Attorney 
(Jeneral’s  office,  and  individual 
consumers  and  academics.  In  addition, 
after  the  close  of  the  original  comment 
period,  various  interested  jiarties 
including  indu.strv  and  consumer  group 
commenters  were  required  to  submit 
written  summaries  of  ex  parte 
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communications  with  tlio  Bureau, 
consistent  with  the  Bureau’s  policy." 
Materials  submitted  were  iihid  in  the 
record  and  are  jiuhlicly  available  at 
IUt})://\\’\vw.ivgiil(itions.o()v.  With  the 
exception  of  comments  addressing 
projMKsed  mitigating  measures  to 
account  fora  mon;  inclusive  finance 
charge,  the.se  comments  and  ex  parte 
communications  are  discussed  below  iu 
the  sectiou-hv-sectiou  analysis  of  the 
filial  rule. 

As  discus.sed  in  further  detail  below, 
the  Bureau  sought  comment  iu  its 
HOEPA  projiosal  on  whether  to  adopt 
certain  adjustments  or  mitigating 
measures  iu  its  HOEPA  implementing 
regulations  if  it  were  to  adopt  a  broader 
definition  of  “finance  charge"  under 
Regulation  Z.  The  Bureau  has  since 
published  a  notice  in  the  Federal 
Register  making  clear  that  it  will  defer 
its  decision  whether  to  adopt  the  more 
inclusive  finance  charge  proposal,  and 
therefore  any  implementation  thereof, 
until  it  finalizes  the  its  jirojio.sal  to 
TIEA-RESPA  Proposal,  which  is 
planned  for  later  in  2013.  77  ER  .‘i4843 
(.Sept.  (i.  2012).  Accordingly,  this  final 
rule  is  deferring  discussion  of  any 
comments  addre.ssing  proposed 
mitigating  measures  to  account  for  a 
more  inclusive  finance  charge  under 
HOEPA. 

'file  Bureau  has  carefully  considered 
the  comments  and  ex  parte 
communications  and  has  decided  to 
modify  the  proposal  in  certain  respects 
and  adopt  the  final  rules  as  de.scrihetl 
below  iu  the  .sect iou-hv-section  analysis. 

(/.  Other  liiileinakin^s 

111  addition  to  this  final  rule,  the 
Bureau  is  adopting  several  other  final 
rules  and  issuing  one  proposal,  all 
relating  to  mortgage  credit  to  implement 
re(|uirenients  of  title  XIY  of  the  Dodd- 
Frank  Act.  The  Bureau  is  akso  i.ssuing  a 
final  rule  jointly  with  other  Federal 
agencies  to  imjilement  recjuirements  for 
mortgage  appraisals  in  title  XIV.  Each  of 
the  final  rules  follows  a  jirojiosal  issued 
iu  2011  by  the  Board  or  iu  2012  hv  the 
Bureau  alone  or  jointly  with  other 
Federal  agencies.  Collectively,  the.se 
projiosed  and  final  rules  are  referred  to 
as  the  Title  XIV  Rulemakings. 

•  /\/;///f\'-fo-/?e/wv;  The  Bureau  is 
finalizing  a  rule,  following  a  May  2011 
propo.sal  issued  hv  the  Board  (the 
Board’s  2011  ATR  Proposal).”  to 
implement  provisions  of  the  Dodd- 
Frauk  Act  (1)  requiring  creditors  to 


^'Iln!  Hunsurs  |i()lif:y  nisardiii”  ox  piirlo 
)x>iniiuiiiic'.:ili()ns  «;an  1m!  louiul  ;tl  http:/ /tiles. 
t'onsumerfin(wn\"ov/f/2(lt  1  /OH/lhiUetin  _ 
201  l0Hl0_E\e(ii1ePn:scnt(iti(>nsl{uleii}(ikiiiii 
Pnm-fdines.pdf. 

«7(i  l-R  27:t<IO  (May  11.  2(111). 


determine  that  a  cousiuuer  has  a 
reasouahle  ability  to  rejiay  covered 
mortgage  loans  and  estahlishiug 
standards  for  compliance,  such  as  hy 
making  a  “(lualified  mortgage."  and  (2) 
e.stahlishing  certain  limitations  on 
prejiaymeut  penalties,  pursuant  to  I’lLA 
section  120(;  as  estahlished  hv  Dodd- 
Frank  Act  sections  1411.  1412.  and 
1414.  15  IL.S.C.  1030c.  The  Bureau’s 
final  rule  is  referred  to  as  the  2013  A  I’R 
Final  Rule.  .Siuuiltaiieouslv  with  the 
2013  ATR  Final  Rule,  the  Bureau  is 
issuing  a  projiosal  to  amend  the  final 
rule  implemeutiiig  the  ahility-to-repay 
recpiiremeuts,  including  hv  the  addition 
of  exemjitions  for  certain  uoiijirofit 
creditors  and  certain  liomeowuership 
stahilizatiou  programs  and  a  defiiiitioii 
of  a  “(|ualified  mortgage”  for  certain 
loans  made  and  held  iu  portfolio  hy 
small  creditors  (the  2013  ATR 
Concurrent  Proposal).  'Die  Bureau 
expects  to  act  on  the  2013  A'l'R 
(Concurrent  Propo.sal  on  an  exjKidited 
basis,  so  that  any  exceptions  or 
adjustments  to  the  2013  A'l'R  Final  Rule 
can  take  effect  simultaneously  with  that 
rule. 

•  Escrows:  'I'he  Bureau  is  finalizing  a 
rule,  following  a  March  2011  proposal 
i.ssued  hv  the  Board  (the  Board’s  2011 
Escrows  Proposal).-'  to  implement 
certain  provisions  of  the  Dodd-Frank 
Act  exjiandiug  on  existing  rules  that 
nupiire  escrow  accounts  to  he 
e.stahlished  for  higher-priced  mortgage 
loans  and  creating  an  exemption  for 
certain  loans  held  hy  creditors  operating 
predominantly  iu  rural  or  uuderserved 
areas,  pursuant  to  'I’lEA  section  120D  as 
established  hy  Dodd-Frank  Act  sections 
1401.  15  D.S.d  1039(1.  'file  Bureau’s 
final  rule  is  referred  to  as  the  2013 
Escrows  Final  Rule. 

•  Servicing:  Following  its  August 
2012  propo.sals  (the  2012  RESPA 
Servicing  Proposal  and  2012  TIEA 
.Servicing  Proposal)."’  the  Bureau  is 
adopting  final  rules  to  implement  Dodd- 
Frank  Act  recjuirements  regarding  force- 
jilaced  insurance,  error  resolution, 
information  reejuests.  and  jiavmeut 
crediting,  as  well  as  recjuirements  for 
mortgage  loan  jieriodic  .statements  and 
adjustable-rate  mortgage  reset 
di.sclosures,  juirsuant  to  .section  0  of 
RE.SPA  and  sections  128,  128A,  120F, 
and  129(1  of  TILA,  as  amended  or 
e.stahlished  hv  Dodd-Frank  Act  sections 
1418.  1420.  l'403,  and  1404.  12  U.S.C. 
2005;  15  U.S.C.  1038,  1038a,  10391,  and 
1039g.  The  Bureau  also  is  finalizing 
rules  on  early  intervention  for  troubled 
and  delincjuent  borrowers,  and  loss 
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mitigation  jirocedures.  juirsuant  to  the 
Bureau’s  authority  under  .section  0  of 
RE.SPA.  as  amended  hy  Dodd-Frank  Act 
.section  1403,  to  establish  obligations  for 
mortgage  servicers  that  it  finds  to  he 
ajijirojiriate  to  carry  out  the  consumer 
jirotection  jnirjioses  of  RE.SPA,  and  its 
authority  under  section  19(a)  of  RE.SPA 
to  jirescrihe  rules  necessary  to  achieve 
the  jnirjioses  of  RE.SPA.  'I'lie  Bureau’s 
final  rule  under  RE.SPA  with  resjiect  to 
mortgage  servicing  also  establishes 
recjuirements  for  general  servicing 
.standards  jiolicies  and  juocednres  and 
continuity  of  contact  juirsuant  to  its 
authority  under  section  19(a)  of  RE.SPA. 
The  Bureau’s  final  rules  are  referred  to 
as  the  2013  RE.SPA  Servicing  Final  Rule 
and  the  2013  'FILA  Servicing  Final  Rule, 
resjjectively. 

•  Loon  Originator  Ooinpensation: 
Following  its  August  2012  ju'ojiosal  (the 
2012  Loan  Originator  Projiosal),"  the 
Bureau  is  issuing  a  final  rule  to 
imjilement  jirovisions  of  the  Dodd- 
Frank  Act  requiring  certain  creditors 
and  loan  originators  to  meet  certain 
duties  of  care,  including  cjualification 
recjuirements;  requiring  the 
estahlishment  of  certain  comjiliance 
jircicedures  hv  dejiositorv  institutions; 
jirohihiting  loan  originators,  creditors, 
and  the  affiliates  of  both  from  receiving 
ccimjiensation  in  various  forms 
(including  based  on  the  terms  of  the 
transaction)  and  from  sources  other  than 
the  consumer,  with  sjiecified 
excejitions;  and  establishing  restrictions 
on  mandatorv  arbitration  and  financing 
of  single  jireniinm  credit  insurance, 
juirsuant  to  TILA  sections  12913  and 
129(3  as  established  hv  Dodd-Frank  Act 
.sections  1402,  1403,  and  1414(a).  15 
U..S.(3.  I(i39h,  1039c.  'Die  Bureau’s  final 
rule  is  referred  to  as  the  2013  Loan 
Originator  Final  Rule. 

•  A piiraisals:  The  Bureau,  jointly 
with  other  Federal  agencies,'^  is  issuing 
a  final  rule  imjilementing  Dodd-Frank 
Act  recjuirements  concerning  ajijirai.sals 
for  higher-risk  mortgages,  juirsuant  to 
'I’lLA  section  129H  as  estahli.shed  by 
Dodd-Frank  Act  .section  1471.  15  lj..S.(3. 
1039h.  'I’his  rule  follows  the  agencies’ 
August  2012  joint  jirojuisal  (the  2012 
Interagency  Ajijuai.sals  Projuisal)."*  'I'lie 
agencies’  joint  final  rule  is  referred  to  as 
the  2013  Interagency  Ajijuai.sals  Final 
Rule.  In  addition,  following  its  August 
2012  ju'ojiosal  (the  2012  E(3()A 


"  77  FK  .5.')272  (.Siipl.  7.  2012). 
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Appraisals  Proposal],'  *  the  Bureau  is 
is.suing  a  final  rule  to  impleiuent 
provisions  of  the  Dodd-Frank  Aet 
r(!(]uiring  that  creditors  provide 
applicants  with  a  free  co])y  of  written 
ajjpraisals  and  valuations  develo])ed  in 
connection  with  apj)lications  for  loans 
secured  by  a  first  lien  on  a  dwelling, 
pursuant  to  section  701  (e)  of  the  Fcpial 
Credit  Oi)i)ortnnity  Act  (F(X3A)  as 
amended  hy  Dodd-P’rank  Act  section 
1474.  1.')  II.S.C.  I(j91(e).  I'he  Bureau’s 
final  rule  is  nd'ernal  to  as  the  2013 
ECOA  Apj)rai.sals  Final  Rule. 

The  Bureau  is  not  at  this  time 
finalizing  ])ro])osal.s  concerning  various 
disclosure  requirements  that  were 
added  by  title  XIV  of  the  Dodd-Frank 
Act,  integration  of  mortgage  disclosures 
under  TILA  and  RESFA.  or  a  simpler, 
more  inclusive  definition  of  the  finance 
chargci  for  jnir|)ose.s  of  disclosures  for 
clo.sed-end  credit  transactions  under 
Regulation  Z.  The  Bureau  expects  to 
finalize  these  propo.sals  and  to  consider 
whether  to  adjust  regulatory  thresholds 
under  the  Title  XIV  Rulemakings  in 
connection  with  any  change  in  the 
calcnlation  of  the  finance  charge  later  in 
2013,  after  it  has  conqjleted  cpiantitative 
testing,  and  any  additional  cjiialitative 
t(!.sting  deemed  appropriate,  of  the  forms 
that  it  ])ropos(!d  in  July  2012  to  combine 
TIEA  mortgage  disclosures  with  the 
good  faith  (!stimate  (RIvSFA  C1<E)  and 
settlement  .statement  (RESI’A  settlement 
statement)  recpiired  under  the  Real 
Estate  Settlement  Procedures  Act. 
pursuant  to  Dodd-Frank  Act  .s(!c:tion 
1032(f)  and  sections  4(a)  of  RESPA  and 
lO.'j(h)  of  TIEA,  as  amended  hv  Dodd- 
Frank  Act  sections  1008  and  llOOA, 
respectively  (the  2012  TIEA-RESPA 
Proposal).'-'’  Accordingly,  the  Bureau 
already  has  issued  a  final  rule  delaying 
implementation  of  various  affected  title 
XIV  di.sclosure  provisions.'"  The 
Bureau’s  approaches  to  coordinating  the 
imj)lementation  of  the  Title  XIV 
Rulemakings  and  to  the  finance  charge 
proposal  are  discussed  in  turn  below. 

Coordinated  Imjjlementation  of  Title 
XIV  Rulemakings 

As  noted  in  all  of  its  foregoing 
])ro])osals,  the  Bureau  regards  each  of 
the  Title  XIV  Rulemakings  as  affecting 
aspects  of  the  mortgage  industry  and  its 
r(!gulations.  Accordingly,  as  noted  in  its 
j)rojK)sals,  the  Bureau  is  coordinating 
carefnlly  the  Title  XIV  Rulemakings, 
|)articularly  with  res])ect  to  their 
effective  dates.  'I’he  Dodd-Frank  Act 
re(|uirements  to  he  inqilemented  hy  the 
'fitle  XIV  Ridemakings  generally  will 
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take  effect  on  jannary  21,  2013,  unless 
final  rules  implementiiig  those 
re(iuirements  are  issued  on  or  before 
that  date  and  jirovide  for  a  different 
effective  date.  .See  Dodd-Frank  Act 
section  14()()(c),  1.')  U.S.Ck  1001  note.  In 
addition,  some  of  the  'I’itle  XIV 
Rulemakings  are  to  take  effect  no  later 
than  one  year  after  they  are  i.ssned.  Id. 

The  comments  on  the  approjiriate 
imjilementation  date  for  this  final  rule 
are  discussed  in  detail  below  in  part  VI 
of  this  notice.  In  general,  however, 
consumer  advocates  reque.sted  that  the 
Bureau  put  the  protections  in  the  'fitle 
XIV  Rulemakings  into  effect  as  .soon  as 
practicable.  In  contrast,  the  Bureau 
received  some  imlustry  comments 
indicating  that  imjilementing  so  many 
new  retjuirements  at  the  same  time 
would  create  a  significant  cumulative 
burden  for  creditors.  In  addition,  many 
commenters  also  acknowledged  the 
advantages  of  imjilementing  multijile 
revisions  to  the  regulations  in  a 
coordinated  fashion. Thus,  a  tension 
exi.sts  between  coordinating  the 
adojition  of  the  'Fitle  XIV  Rulemakings 
and  facilitating  indu.strv’s 
imjilementation  of  such  a  large  .set  of 
new  recjnirements.  .Some  have  suggested 
that  the  Bureau  resolve  this  tension  liv 
adojiting  a  secjuenced  imjilementation, 
while  others  have  recjnested  that  the 
Bureau  simjily  jirovide  a  longer 
imjilementation  jieriod  for  all  of  the 
final  rules. 

'Flu:  Bureau  recognizes  that  many  of 
the  new  jirovisions  will  require 
creditors  to  make  changes  to  automated 
sy.stems  and,  further,  that  most 
administrators  of  large  systems  are 
reluctant  to  make  too  many  changes  to 
their  systems  at  once.  At  the  same  time, 
however,  the  Bureau  notes  that  the 
Dodd-Frank  Act  established  virtually  all 
of  the.se  changes  to  institutions’ 
comjiliance  resjionsiliilities.  and 
contemjilated  that  they  he  imjilemented 
in  a  relatively  short  jieriod  of  time.  And, 
as  already  noted,  the  extent  of 
interaction  among  many  of  the  'Fitle  XIV 


‘^()l  llio  s(!V(!ral  final  i-ulo.s  Ixnng  adoptnd  nndnr 
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cnulilors  and  othor  iiarliiis  sid)jocl  to  Iho  rulos  to 
undorstand  Ihoir  obligations  and  iin|)l(nnonl 
approprialo  sysloins  changos  in  an  inlogratod  and 
oificiont  inannor. 


Rulemakings  nece.ssitates  that  many  of 
their  jirovisions  take  effect  together. 
Finally,  notwithstanding  commenters’ 
exjire.ssed  concerns  for  cnmulative 
hurden,  the  Bureau  exjiects  that 
creditors  actually  may  realize  .some 
efficiencies  from  adajiting  their  .systems 
for  comjiliance  with  multijile  new, 
clo.sely  related  retjuirements  at  once, 
esjiecially  if  given  sufficient  overall 
time  to  do  so. 

Accordingly,  the  Bureau  is  recjuiring 
that,  as  a  general  matter,  creditors  and 
other  affected  jiersons  begin  comjilying 
with  the  final  rules  on  Jannary  10,  2014. 
As  noted  above,  section  1400(c)  of  the 
Dodd-Frank  Act  refjnires  that  some 
Jirovisions  of  the  'Fitle  XIV  Rulemakings 
take  effect  no  later  than  one  year  after 
the  Bureciu  i.ssues  them.  Accordingly, 
the  Bureau  is  establishing  January  10, 
2014,  one  year  after  issuance  of  the 
Bureau’s  2013  A'FR.  Escrows,  and 
FIOEPA  Final  Rules  (i.e.,  the  earlie.st  of 
the  title  XIV  final  rules),  as  the  haseliiie 
effective  date  for  most  of  the  'Fitle  XIV 
Rulemakings.  'Fhe  Bureau  believes  that, 
on  balance,  this  ajijiroach  will  facilitate 
the  imjilementatitin  of  the  rules’ 
overlapjiing  jirovisions.  while  also 
affording  creditors  sufficient  time  to 
imjilement  the  more  comjilex  or 
resource-intensive  new  requirements. 

'Fhe  Bureau  has  identified  certain 
rulemakings  or  selected  asjiects  thereof, 
however,  that  do  not  jire.sent  significiint 
imjilementation  liurdens  for  indu.stry. 
Accordingly,  the  Bureau  is  setting 
earlier  effective  dates  for  those  final 
rules  or  certain  aspects  thereof,  as 
ajijilicahle.  Tho.se  effective  dates  are  .set 
forth  and  exjilained  in  the  Federal 
Register  notices  for  those  final  rules. 

More  Im;lu.sive  Finance  Charge  Projiosal 

As  noted  above,  the  Bureau  jirojiosed 
in  the  2012  'FILA-RE.SPA  Projiosal  to 
make  the  definition  of  finance  charge 
more  inclusive,  thus  rendering  the 
finance  charge  and  annual  jiercentage 
rate  a  more  useful  tool  for  consumers  to 
comjiare  the  cost  of  credit  acro.ss 
different  alternatives.  77  FR  .'illKi, 
.'51143  (Aug.  23,  2012).  Because  the  new 
definition  would  include  additional 
costs  that  are  not  currently  counted,  it 
would  cause  the  finance  charges  and 
APRs  on  many  affected  transactions  to 
increa.se.  'Fhis  in  turn  could  cau.se  more 
such  trau.sactions  to  become  subject  to 
various  comjiliance  regimes  under 
Regulation  Z.  Sjiecifically,  the  finance 
charge  is  central  to  the  calculation  of  a 
transaction’s  “jioints  and  fees.”  which 
in  turn  has  liemi  (and  remains)  a 
coverage  threshold  for  the  sjiecial 
jirotections  afforded  “high-cost 
mortgages”  under  llOEPA.  Points  and 
fees  akso  will  he  subject  to  a  3-jiercent 
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limit  for  ])urposes  of  delormining 
whether  a  transaction  is  a  “(jualified 
mortgage”  under  the  2018  ATR  Final 
Rule.  M(!anwhile.  the  APR  serves  as  a 
coverage  thre.shold  for  llOfd’A 
protections  as  well  as  for  certain 
jaotections  afforded  “higher-priced 
mortgage  loans”  under  §  1020. Ilf), 
including  the  mandatory  (iscrow 
account  nHpiirements  being  amended  by 
tbe  2018  Fscrows  Final  Rule.  Finally. 
b(!cause  the  2018  Interagency  Apj)raisals 
Final  Rule  u.ses  the  same  Al’R-based 
coverage  test  as  is  u.sed  for  identifying 
bigher-j)riced  mortgage  loans,  the  APR 
affects  that  rulemaking  as  well.  Thus, 
the  j)roposed  more  inclusive  finance 
charge  would  have  had  the  indirect 
effect  of  increasing  coverage  und(;r 
HOEPA  and  the  escrow  and  ajjprai.sal 
recjuirements  for  higher-])ric(;d  mortgage 
loans,  as  well  as  decreasing  the  numhcir 
of  tran.sactions  that  may  he  (lualified 
mortgage.s — even  holding  actual  loan 
terms  constant — simply  because  of  the 
increa.se  in  calculated  finance  charges, 
and  con.secjuently  APRs,  for  closcul-imd 
credit  transactions  generally. 

As  noted  above,  these  ex])anded 
coverage  con.s(!()uences  were  not  the 
intent  of  the  more  inclusive  finance 
chaige  pro|)o.sal.  Accordingly,  as 
discussed  more  (ixtensively  in  the  2011 
Ivscrows  Pro])osal.  the  2012  HOEPA 
Proj)o.sal.  the  Hoard's  2011  ATR 
Propo.sal,  and  the  Interagency 
Aj)praisals  Proj)osal,  the  Hoard  and 
suh.s(Hpiently  tlu!  Hurciau  (and  other 
agencies)  sought  comment  on  certain 
adjustments  to  the  affectcul  regulatorv 
thresholds  to  counteract  this 
unintended  effect.  First,  the  Hoard  and 
then  the  Hureau  propo.sed  to  adopt  a 
“transaction  coverage  rate”  for  use  as 
the  iiKitric  to  determine  cov(;rage  of 
these  regimes  in  place  of  the  APR.  The 
transaction  coverage  rate  would  have 
hecm  calcidated  solely  for  coverage 
determination  purjjo.ses  and  would  not 
have  been  disclo.sed  to  consumers,  who 
still  would  have  received  only  a 
disclosure  of  the  ex])and(Hl  APR.  The 
transaction  coverage  rate  calculation 
would  exclude  from  the  pre|)aid  finance 
charge  all  co.sts  otherwise  included  for 
purpo.ses  of  the  APR  calculation  except 
charges  retained  by  the  creditor,  any 
mortgage  broker,  or  any  affiliate!  of 
either.  Similarly,  the  Hoard  and  Hureau 
projjosed  to  rewerse  the  effects  of  the 
more  inclusive  finance  charge  on  the 
calculation  of  j)oint.s  and  fees:  the  points 
and  fees  figure  is  calculated  only  as  a 
HOEPA  and  (jualified  mortgage  coverage 
iiKitric  and  is  not  disclostid  to 
consimuirs.  The  Hunxui  also  .sought 
comment  on  other  |)otential  mitigation 
measures,  .such  as  adjusting  the  numeric 


thresholds  for  particular  compliance! 
r(!ginu!s  to  account  for  the  general  .shift 
in  aff(!cted  transactions'  Al’Rs. 

The  Hur(!au’s  2012  TlLA-RliSPA 
Propo.sal  sought  comm(!nt  on  wheth(!r  to 
finalize  the  more  inclusive  finance 
charge  ])ro])o.sal  in  conjunction  with  the 
Title  XIV  Ridemakings  or  with  the  r(!st 
of  the  TIEA-RESPA  Propo.sal 
concerning  the  int(!gration  of  mortgage 
disclosure  forms.  77  FR  .'51110,  .'5112.'5 
(Aug.  28,  2012).  l]i)on  additional 
consid(!ration  and  r(!vi(!w  of  comments 
r(!ceived,  the  Hureau  d(!cided  to  def(!r  a 
d(!ci.sion  wlu!ther  to  ado])t  the  more 
inclusive  finance  charge  ])ropo.sal  and 
any  related  adju.stments  to  regulatorv 
thrt!.shold.s  until  it  later  finalizes  the 
TILA-RE.SPA  Propo.sal.  77  FR  .'54848 
(S(!pt.  0,  2012);  77  FR  .'54844  (.S(!pt.  0, 
2012).'“  Accordinglv,  the  2018  Escrows, 
HOEPA.  ATR.  and  liitcaagency 
A])|)rai.sal.s  Final  Rul(!.s  all  are  diTmring 
any  action  on  their  re.sp(!ctive  j)ro])o.s(!d 
adju.stments  to  r(!gulatorv  thn!.shold.s. 

IV.  Legal  Aiilliority 

The  final  rule  was  issued  on  January 
10,  2018,  in  accordance  with  12  OFR 
1074.1.  The  Huixxui  i.s.su(!d  this  final  rule 
pursuant  to  its  authority  under  TILA, 
RE.Sl’A.  and  the  Dodd-Frank  Act.  On 
July  21, 2011,  section  1001  of  the  Dodd- 
Frank  Act  tran.sferr(!d  to  the  Hureau  the 
“consumer  financial  ])rotection 
functions”  pr(!viously  v{!.sted  in  c(!rtain 
other  luuleral  agenci(!s,  including  th(! 
Hoard.'"  The  t(!rm  “consumer  financial 
prot(!ction  function”  is  (hdined  to 
include  “all  authority  to  jirescrihe  rules 
or  issue  orders  or  guidelines  pursuant  to 
any  Imderal  consuiiu!!'  financial  law, 
including  performing  ajjjjropriate 
functions  to  promulgate  and  review 
such  rul(!.s,  ord(!r.s,  and  guidelines.”-" 
TILA.  HOEPA  (which  is  codified  as  part 
of  TILA),  and  RE.SPA  are  Imderal 
consumer  financial  laws.^'  Accordingly, 
the  Hureau  has  authority  to  issue 
r(!gulation.s  pursuant  to  I'lLA  and 
RE.SPA,  including  the  disclosure 
rcKiuirements  add(!d  to  thos(!  .statutes  by 
title  XIV  of  the  Dodd-Frank  Act. 


'“TiKisc!  n()ti(:(!s  (jxloiiddci  llu;  coinniinit  piniod  on 
ll)(!  inoi'o  incliisivo  linanco  cliargn  and 
corn^spondinj'  regulatorv  llintsliold  adjustinents 
under  Die  2012  TII.A-KC.Sl’A  and  llOKI’A 
Proposals.  II  did  not  change;  any  ollu;r  aspect  ol 
eith(;r  proposal. 

llodd-l'rank  Act  si;clion  10(i1(h).  12  II..S.C. 
.^.IHlIh). 

-"12  IL.S.C.  .'l.SK  1(a)(1). 

-'  Dodd-I'rank  Act  section  1002(14).  12  ll..S.(). 
5401(14)  (delining  ■■l'’ed(;ral  consuini;r  linancial 
law"  to  include  the  "enuineralial  con.suin(;r  laws” 
and  tlu;  |)rovisions  ol  lillr;  X  ol  tlu;  llodd-Prank  Act): 
Dodd-Frank  Act  section  1002(12).  12  IL.S.C. 

5481(12)  (d(;riniiig  ■■enimu;r.al(;d  consnnier  laws"  to 
include  TILA.  IIOFPA.  and  KFSPA). 


A.  HESPyX 

As  amended  hv  the  Dodd-Frank  Act. 
s(!ction  19(a)  of  RE.SPA,  12  IJ.S.C. 

2(51  7(a),  iuitliorizes  the  Huixiau  to 
prescribe  such  rules  and  nigulations  and 
to  make  such  interpnitiitions  and  grant 
such  reasoiiiihle  exemptions  for  clas.ses 
of  transactions  .is  may  he  micessary  to 
achieve  the  purpo.ses  of  RE.SPA.  One 
jmrpose  of  RE.SPA  is  to  eff(!ct  certain 
chang(!s  in  the  .settlement  jirocess  for 
nisidential  real  estate  that  will  result  in 
inort!  effective  advance  disclosure  to 
home  buyers  and  sellers  of  settlement 
costs.  RE.SPA  .section  2(h),  12  IJ..S.0. 

2(501  (h).  In  addition,  in  enacting  RE.SPA, 
Gongrtiss  found  that  consumers  are 
entitled  to  he  “jirovided  with  gnuiter 
and  inort!  timely  information  on  the 
nature  and  costs  of  the  .settlem(!nt 
proctLss  and  |to  he|  protected  from 
unnectLssarily  high  settlement  charges 
caused  hv  certain  abusive  practictLs 
*  *  RE.SPA  section  2(a).  12  IJ.S.C. 
2(501  (a).  In  the  past,  .section  19(a)  has 
served  as  a  broad  source  of  authority  to 
])r(!scrihe  disclosunxs  and  suhstantive 
retiuirements  to  carrv  out  the  jiurjioses 
of  RE.SPA. 

B.  TllA 

As  amend(!d  hv  the  Dodd-Frank  Act. 
TILA  S(!Ction  1().'5(a).  1.'5  IJ.S.C.  l(5()4(a), 
dir(!ct.s  the  Hureau  to  jirescrihe 
r(!gulations  to  carry  out  the  purpo.ses  of 
the  TILA.  Exctqit  with  res])(!ct  to  the 
substantive!  r(!.striction.s  on  high-co.st 
mortgages  jirovided  in  TILA  s(!ction 
129,  TILA  .s(!ction  l().'5(a)  authoriz(!.s  the 
Hurtxiu  to  pre.scriht!  r(!gulation,s  that  may 
contain  additional  retjuirements, 
classifications,  differentiations,  or  other 
])rovi.sions.  and  may  provide  for  such 
adjustments  and  exceptions  for  all  or 
any  class  of  transactions,  that  the 
Hur(!au  determines  are  necessary  or 
jiroper  to  effectuate  the  purj)ose.s  of 
TILA,  to  jirevent  circumvtmtion  or 
(!vasion  thenuif,  or  to  facilitate 
compliance  ther(!with.  A  i)urpose  of 
TILA  is  “to  assure  a  nuxiningful 
disclosure  of  cnulit  terms  .so  that  the 
consumer  will  hi!  able  to  comjiare  more 
readily  the  various  criulit  terms 
available  to  him  and  avoid  the 
uninformed  use  of  credit.”  TILA  section 
102(a).  1.'5  IJ..S.C.  l(5()l(a).  This  stated 
])ur])ose  is  titnl  to  Congress’s  finding 
that  “economic  stabilization  would  he 
(!nhanced  and  the  competition  among 
the  various  financial  institutions  and 
otlu!r  firms  engaged  in  the  extension  of 
consuiiK!!’ credit  would  he  strengtlumed 
by  the  informtxl  use  of  credit!.]”  TILA 
.s(!ction  l()2(a).  Thus,  .strengthened 
competition  among  financial 
institutions  is  a  goal  of  TILA,  achieved 
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through  the  effectuation  of  TILA’s 
])ur]K)ses. 

Hi.storically,  TILA  .section  l()5(a)  has 
.served  as  a  l)road  source  of  autlioritv  for 
rules  that  promote  the  informed  use  of 
credit  througli  recpiired  disclosures  and 
snhstantive  r(!gnlalion  of  certain 
practices.  However,  Dodd-Frank  Act 
.s(!ction  llOOA  clarified  the  Bureau’s 
section  1()r)(a)  authority  hy  amending 
that  section  to  provide  expre.ss  authority 
to  prescribe  regulations  that  contain 
“additional  reepurements”  that  the 
Bureau  finds  are  nec:essary  or  ])roper  to 
effectuate  the  purposes  of  TILA,  to 
])reveut  cirenmveution  or  evasion 
thereof,  or  to  facilitate  compliance.  This 
amendnumt  clarified  the  Bureau’s 
authority  under  TILA  setlion  l()5(a)  to 
pre.scribe  requirements  beyond  those 
sj)ecifically  li.sted  in  the  .statute  that 
meet  the  standards  outlined  in  section 
l().‘i(a}.  The  Doild-Frauk  Act  akso 
clarified  the  Bureau’s  rulemaking 
authority  over  high-cost  mortgages 
pursuant  to  section  lO.'ila).  As  amended 
by  the  Dodd-Frank  Act,  TILA  section 
l().'i(a}  grants  the  Bureau  authority  to 
make  adjustments  and  exceptions  to  the 
r(!(iuirements  of  TILA  for  all 
transactions  subject  to  TILA.  excei)t 
with  respect  to  the  .substantive 
provisions  of  TILA  section  129  that 
aiJ|)ly  to  high-cost  mortgages,  as  noted 
al)ove.  For  the  reasons  discussed  in  this 
notice,  the  Bureau  is  ])ropo.sing 
regulations  to  carry  out  TILA’s  purposes 
and  is  jjroposing  such  additional 
r(!(juirements,  adjustments,  and 
excejjtions  as,  in  the  Bureau’s  judgnumt, 
ar(!  necessary  and  pro])er  to  carry  out 
the  j)urj)oses  of  TILA,  jjrevent 
circumvention  or  evasion  thereof,  or  to 
facilitate  compliance. 

Pursuant  to  TILA  .section  l()3(hh)(2). 

15  U.S.C.  l(i()2(hh)(2),  the  Bureau  may 
pre.scribe  regulations  to  adjust  the 
.statutory  percentage  iJoints  for  the  APR 
threshold  to  determine  whether  a 
transaction  is  covered  as  a  high-cost 
mortgage,  if  the  Bureau  determines  that 
such  an  increase;  or  decrease  is 
consistent  with  the  statutory  consumer 
protections  for  high-cost  mortgages  and 
is  warranted  hv  the  need  for  credit. 
Under  TILA  section  l()3(hl))(4).  the 
Bureau  may  adjust  the  definition  of 
j)oint.s  and  fees  for  j)urpo.se.s  of  that 
threshold  to  include  such  charges  that 
the  Bureau  determines  to  he 
approijriate. 

Witli  respecd  to  the  high-cost  mortgage 
provisions  of  TILA  section  129,  TILA 
.section  129(p),  15  U.S.U.  I(i39(])),  as 
amended  by  the  Dodd-Frank  Act.  grants 
the  Bureau  authority  to  create 
exemjjtions  to  the  restrictions  on  high- 
cost  mortgages  and  to  expand  the 
protections  that  aj)])!)'  to  high-cost 


mortgages.  Under  'I'lLA  section 
129(p)(l),  the  Bureau  may  exem])t 
specific  mortgage  j)roduct.s  or  categories 
from  any  or  all  of  the  prohibitions 
s];ecified  in  TILA  section  129(c)  through 
(i).^^  if  the  Bureau  finds  that  the 
exemj)tion  is  in  the  inten;.st  of  the 
borrowing  public  and  will  aj)})ly  only  to 
products  that  maintain  and  strengthen 
homeownership  and  ecpiity  protections. 

'flLA  section  129(p)(2)  grants  the 
Bureau  authority  to  ])rohibit  acts  or 
practices  in  connection  with: 

•  Mortgage  loans  that  tin;  Bureau 
finds  to  he  unfair,  decei)tive.  or 
designed  to  evade  the  provisions  of 
HOEPA;  and 

•  Refinancing  of  mortgage  loans  the 
Bureau  finds  to  he  as.sociated  with 
abusive  lending  practices  or  that  are 
otherwise  not  in  the  interest  of  the 
borrower. 

The  authority  granted  to  the  Bureau 
under  TILA  section  129(i))(2)  is  broad. 
The  provision  is  not  limit(;d  to  acts  or 
])ractice.s  by  creditors.  TILA  section 
129(]))(2)  authorizes  protections  against 
unfair  or  dece])tive  practices  “in 
connection  with  mortgage  loans,”  and  it 
authorizes  ])rotec:tions  against  abusive 
practices  “in  connection  with  *  *  * 
refinancing  of  mortgage  loans.”  3'hns, 
the  Bureau’s  authority  is  not  limited  to 
regulating  sjjecific  contractual  ti;rms  of 
mortgage  loan  agreements:  it  (;xtend.s  to 
regulating  mortgage  loan-r(;lated 
practices  generally,  within  the  standards 
set  forth  in  the  .statute.  The  Bureau  notes 
that  I’lLA  does  not  .set  forth  a  standard 
for  what  is  unfair  or  deceptive,  hut  those 
terms  have  .settled  meanings  under  other 
Federal  and  State  consumer  protection 
laws.  The  Uonference  Report  for  IlOEPA 
indicates  that,  in  determining  whether  a 
practice  in  connection  with  mortgage 
loans  is  unfair  or  deceptive,  the  Bureau 
should  look  to  the  standards  employed 
for  interpreting  State  unfair  and 
deceptive  trade  practices  statutes  and 
section  5(a)  of  the  Federal  Trade 
Commission  Act,  15  U..S.C.  45(a). 

In  addition,  .section  1433(e)  of  the 
Dodd-Frank  Act  created  a  new  ’I’lLA 
section  129(n)(3),  which  authorizes  the 
Bureau  to  implemeut  pre-loan 
counseling  requirements  mandated  hv 
the  Dodd-Frank  Act  for  high-cost 
mortgages.  Sjiecifically,  under  TILA 
.s(;ction  129(u)(3),  the  Bureau  may 
prescribe  regulations  as  the  Bnr(;an 


rcftciniiKUid  iiiovisions  ol 'Hl-A  soclion  12!) 
an;:  (c)  (No  propavinoiit  piaialtv):  (cl)  (l.iinitation.s 
altar  clcifaull):  (a)  (No  Icalloon  payiiiant.s):  (I)  (No 
iu!gativa  ainorti/.ation);  (^)  (No  prapaici  paviiiiaits): 
(li)  (l’i'oliil)ition  on  axlanding  c:radil  willioul  rcif^ard 
(o  ijaymciiil  aliilily  otaonsinnar):  and  (i) 
(Kac|niri!inanls  lor  pavinanl.s  nnd(!r  lionia 
imijrovamant  aontraals). 

-•'II.  Coni.  Kapt.  l():i-(i,')2.  at  102  (1!)!)4). 


determines  to  he  apjirojiriate  to 
implement  TILA  section  129(u)(l). 
which  establishes  the  Dodd-Frank  Act’s 
pre-loan  counseling  recjuirement  for 
high-cost  mortgages. 

C.  The  Dodd-Tvank  Act 

Section  1405(1))  of  the  Dodd-Frank 
Act  provides  that,  “|n|otwith.standing 
any  other  provision  of  [title  XIV  of  the 
Dodd-Frank  Act],  in  order  to  improve 
consumer  awareness  and  understanding 
of  tran.sactions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures,  the  | Bureau  j  may,  by  rule, 
exempt  from  or  modify  di.sclosure 
requirements,  in  whole  or  in  part,  for 
any  class  of  residential  mortgage  loans 
if  the  [Bnreaul  determines  that  such 
exemption  or  modification  is  in  the 
interest  of  consumers  and  in  the  public 
interest.”  15  U.S.C.  1901  note.  Section 
1401  of  the  Dodd-F'rank  Act.  which 
added  TILA  section  103(cc),  15  U.S.C. 
l()02(cc),  generally  defines  residential 
mortgage  loan  as  any  consumer  credit 
transaction  that  is  .secured  by  a  mortgage 
on  a  dwelling  or  on  residential  real 
property  that  includes  a  dwelling  other 
than  an  o])en-end  c;redit  plan  or  an 
extension  of  credit  secured  by  a 
consumer’s  interest  in  a  timeshare  plan. 
Notably,  the  authority  granted  by 
section  1405(h)  applies  to  “di.sclosure 
recpiirements”  generally,  and  is  not 
limited  to  a  specific  statute  or  statutes. 
Accordingly.  Dodd-Frank  Act  .section 
1405(1))  is  a  broad  .source  of  autlioritv  to 
modify  the  disclosure  recpiirements  of 
both  TILA  and  RESFA. 

Section  1022(1))(1)  of  the  Dodd-Frank 
Act  authorizes  the  Bureau  to  prescribe 
rules  “as  may  he  necessary  or 
appropriate  to  enable  the  Bureau  to 
admini.ster  and  carry  out  the  purpo.ses 
and  objectives  of  the  Federal  consumer 
financial  laws,  and  to  prevent  evasions 
thereof.”  12  U.S.C.  5512(l))(l).  TILA, 
RESFA,  and  title  X  of  the  Dodd-Frank 
Act  are  Federal  consumer  financial 
laws.  Accordingly,  the  Bureau  is 
exercising  its  autlioritv  under  Dodd- 
Frank  Act  .section  l()22(h)(l)  to 
pre.scribe  rides  that  carry  out  the 
purjio.ses  and  objectives  of  TILA  and 
title  X  and  prevent  evasion  of  those 
laws. 

For  the  reasons  di.scus.sed  below  in 
the  section-hy-section  analysis,  the 
Bureau  is  finalizing  regulations 
pursuant  to  its  authority  under  TILA, 
RESFA.  and  titles  X  anil  XIV  of  the 
Dodd-Frank  Act. 
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V.  Sec.tion-by-Sectiiin  Analysis 

A.  luff’ll l(ii ion  X 

.S(!(:tion  1024.20  List  of 
I  lomeownorship  (^oim.seling 
Opganizations 

The  Dodd-Mank  Act  amended  RIvSPA 
to  criiate  a  new  reciuireinent  tliat  lenders 
provide  a  list  of  hoineownershij) 
counselors  to  applicants  for  federally 
related  mortgage;  loans.  S])ecifically. 
section  14.'i0  the  llodd-Frank  Act 
amended  Rli.SPA  section  .'ifc)  to  re(|uire 
lenders  to  provide  a])])licants  with  a 
“reasonably  complete;  or  upelate;d  list  of 
be)me;e)wne;rshij)  ce)nnse;le)rs  whe;  are 
c(;rtifie;el  pursniint  to  se;ctie)n  10()(e)  e)f 
the;  He)nsing  anef  Urban  !le;ve;le)pme;nt 
Ae;t  e)f  1008  (12  IL.S.C.  1701x(e))  anel 
loe;ateel  in  the;  area  e)f  the;  leneler.” 

The  list  e)f  he)mee)wne;rshij)  ce)nn.sele)rs 
is  te)  he;  inelneleel  with  ii  “home  buying 
infe>rmatie)n  he)e)kle;t”  that  the  Hure;au  is 
elire;e;te;d  te;  ])re;pare;  “to  help  ce)nsnme;rs 
Jip|)lying  leer  fe;ele;rally  relateel  me)rtgage; 
lexens  te;  unde;rstanel  the;  nature;  and  c;e)sts 
e)f  re;al  e;.state;  se;ttle;me;nt  se;rvie;e;s.” 

Prieer  te;  the  llealel-Fnmk  Ae:t,  HUD  was 
e:harge;el  with  elistrihuting  the;  KLSl’A 
“spe;e:ial  informatie)n  he)e)kle;t”  te;  le;nele;rs 
te)  he;lp  pnrcha.se;-me)ne;y  me)rtgage; 
l)e)rre)we;rs  nnele;r.stanel  the;  nature  ami 
e;e)sts  of  re;al  e;state  se;ttle;me;nt  se;rvie:e;s. 
The;  De)elel-Frank  Ae:t  ame;nele;el  RlvSl’A 
se;e;tie)n  .'ifa)  te)  elire;e:t  the;  I3nre;an  te) 
distrihute;  the;  “he)me;  buying 
infe)rmatie)n  l)e)e)kle;t"  te)  all  lenelers  that 
make;  fe;ele;rally  re;late;el  me)rtgage  le)ans. 
The;  Deeelel-Frank  Ae:t  akse)  ameaieteel 
se;e:tie)n  .')(a)  te)  re;e|uire  the;  13nre;an  te) 
elistrihnte  lists  e)f  he)me;e)wne;rship 
e:e)unse;le)rs  te)  such  le;nele;rs. 

The  ])re)j)e)sal  we)idel  have; 
im])le;me;nte;el  the  Deeelel-Frank  Ae;t’s 
re;ejuireanent  that  a  le;nele;r  j)re)viele;  lists 
e)f  he)me;e)wne;rshi|)  e:e)iinsele)rs  te) 
applicants  fe)r  fe;derally  related  me)rtgage 
le)ans.  Pre)j)e)se;d  §  1024.20  generally 
would  hiive  re;ejuireel  a  lender  te)  pre)viele; 


.S<‘i:li(in  I))ei(<!)  <>l  tii(!  I  lousing  iind  Url)iin 
l)(!\i!l(>|iiii(!iii  Act  of  loem.  12  IJ.s.C.  i7enx(«). 
ns|uin!s  lliiit  lioiiii!o\viU!rslii|)  couiisiding  priividcd 
iindnr  prognnns  ndininistcTod  by  Util)  can  only  l>c 
providtui  l)y  organizations  or  individuals  cratitlcd 
by  I  it  II)  as  coinprUiMit  to  providr;  bonusrwiutrsbip 
connsiding.  .Suction  It)li(u)  also  n:i|uin!s  lllll)  to 
o.stablish  standards  and  procudnrits  for  trusting  and 
curtifving  coiinsulors. 

^'■'rbe  l)odd-l-'rank  Act  alsoanii!nds  KK.SI’A 
siHition  .S(b).  12  n..S.(i.  2l>tl4(b).  to  rixpiin!  that  tlu; 
"hoini!  biiving  information  booklet''  (thi!  Kb.SI’A 
"s|H!cial  information  booklet."  prior  to  the  Dodd- 
Frank  Act),  includi!  'liinformation  about 
bom(!o\vnersl)ip  counsiding  .sm  vices  made  available 
pursuant  to  sedion  1t)t>(a)(4)  of  the  Housing  and 
lirban  Development  Act  of  KMiK  (12  tL.S.C;. 
17l)1\(a)(4)).  a  recomnumdation  that  the  consumer 
use  sued)  services,  and  notification  that  a  list  of 
certified  providers  of  homeownersbip  counseling  in 
the  area,  and  their  contact  information,  is 
availahle." 


an  ap])licant  for  a  feelerally  relateel 
mortgage  loan  with  a  list  eif  five 
home;e)wne;rshij)  exnm.seleirs  eir 
e:onnse;ling  organizatieins  in  the  leieiation 
e)f  the  a])])licanl,  ne)t  later  than  thre;e; 
elays  after  re;e:eiving  tm  :ipplie;ation. 
l’re)])ose;el  §  1024.20  alse)  weittlel  have;  se;t 
forth  aelelitieinal  re;eiuire;me;nts  re;late;ti  tei 
the;  eiemtenl  anel  ele;live;rv  e)f  the  list.  'I’he; 
13urt;au  is  fiiiiilizing  pre)pe)se;tl  ^  1024.20 
with  certain  change;s,  its  eli.se-.tts.seel  in 
ftirther  detail  l)e;le)w. 

20(a)  I’rovisiein  e)f  Li.st 
20(a)(1) 

Se:e)j)e;  of  Re;e|uire;me;nt 

As  noteel  aheive,  new  RKSl^A  st;e:tie)n 
.')(c)  re;(]nire;s  lemle;rs  to  incluele  a  list  e)f 
home;owne;rship  eienm.selors  leieiateei  in 
the;  are;a  of  the  le;mle;r  with  the;  home 
Imying  infeirmatiem  hoeiklet  that  is  to  he; 
elistrihuteel  to  applie;ants.  'fei  imple;nu;nt 
RESINA  se;e;tie)n  !)(c),  the;  Bure;au 
|)re)pose;el  in  1024.20(a)(1)  thiit  the;  list 
e)f  he)im;owne;rship  cenmselors  eir 
ce)unse;ling  agemiies  he;  pre)viele;el  te) 
a|)])lie:anls  fe)r  all  fe;derally  re;late;el 
me)rtgage  loans,  e:xce;])t  fe)r  He)me  Eepiitv 
Ce)nve;rsie)n  Me)rlgage;s  (HECMs),  iis 
eliseaisseei  in  the;  se;e:tie)n-l)y-.se;e;tie)n 
analysis  eef  t?  1024.2()(e:)  l)e;le)W.  Uneie;r 
RESl’A  anel  its  imple;nie;nling 
re;gnlatie)ns,  a  fe;ele;rally  re;late;el  meertgage; 
le)an  inclnele;s  pnre;hase;-me)ne;v  imirtgage 
le)ans,  suhe)relinate;-lie;n  mortg;ige;s, 
re;finane;ings.  e:le)se;el-e;nel  he)nie;-e;eiuity 
me)rtgage;  le)ans,  Hl*]lX)Us,  iiiiel  re;ve;rse; 
mortg;ige;s.““  'I’lins,  j)re)|)e)se;d 

1024.20(a)(l )  we)ulel  have;  re;eiuire;el  that 
leaiders  |)re)viele;  the;  list  e)f 
he)nie;e)wne;rshij)  e:e)unse;lors  te) 
a|)|)lie;ants  fe)r  nnme;re)us  types  e)f 
fe;eie;rally  re;late;el  me)rtgiige;  le)ims  heyonel 
piire;hase;-me)ne;y  me)rt gages. 

As  the  Hnre;au  ne)te;(l  in  the;  ])re;aml)le; 
e)f  the;  j)re)pe)sal,  haseel  e)n  its  re;ading  e)f 
se;ctie)n  .I  of  RESl’A  as  amemli;d.  anel  its 
luielerstamling  e)f  the  j)ur|)ose;s  e)f  that 
se;e:tion,  the;  13ure;au  he;lie;ve;s  that  the; 
amemhnents  te)  RE.Sl’A  imlie:ale;  thiit 
Ue)ngre;ss  inteneled  the;  hoe)kle;t  anel  list 
e)f  connse;le)rs  te)  he;  pre)viele;el  to 
applie:ants  fe)r  all  fe;el(;rally  re;lateel 
mortgage  loans  anel  ne)l  just  |)nre;hase;- 
me)m;y  meertgage  loiins.  The  13nre;au 
ae:kne)wle;elge;el  that  se;e;tie)n  5(el)  of 
RIvSf’A,  in  language;  that  was  ne)t 
ame;nele;el  by  the;  De)elel-Frank  Ae;t, 
re;epiire;s  le;nele;rs  te)  proviele;  the;  he)me 
buying  inforniatie)n  l)e)e)kle;l  “to  e;ae:h 
])erse)n  from  whom  |lhe;  le;nele;r|  re;ceive;s 
or  fe)r  wlieein  it  pre;j)are;s  ii  written 
applicatie)!!  te)  borrow  mone;y  te)  finance; 
the;  purchase  e)f  resielential  re;al  (;state;.” 
He)we;vi;r.  the  13ure;au  also  ne)te;el  that 
RE.SPA  se;e:tie)ns  .Ifa)  anel  (h),  as 
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ameaieleel,  indieiate  that  the  booklet  anel 
list  e)f  e:onnsele)rs  are;  te)  he;  ])roviele;el  te) 
aj)])licants  for  all  feaierally  relateel 
me)rtgage  le)ans.  .Se;e:tie)n  .')(ii)  as  ameneled 
(1)  spe;e:ifie;ally  refe;re;ne:e;s  helping 
e:onsnme;rs  a])|)lying  for  feelerally  relateel 
me)rtgage  loans  iinelerstanel  the;  nature; 
ami  ce)sts  of  real  estate  settlement 
se;rvie:e;s;  .mel  (2)  clireuds  the;  13ure;an  te) 
elistrihnte  the;  t)e)okle;t  anel  the;  lists  e)f 
housing  ce)unse;le)rs  te)  le;nele;rs  that  make 
fe;de;rally  relateel  meerigage;  beans. 
Meereeever,  the;  pre;se;ril)e;el  e:e)nte;nt  e)f  the; 
l)e)e)kle;t  is  not  limiteel  tee  information  een 
])iire:hase-me)ne;y  me)rtgage;s.  Uneler 
RE.Sl^A  .seedion  5(1)),  as  ameneleel  by  the; 
Deeelel-Frank  Act.  the  heeoklet  must 
ineiluele;  infeermation  specific  to 
re;finane:ings  anel  HEl,Q(^s,  as  well  as 
“the;  e:e)sts  ine:iele;nt  to  a  re;al  e;.state 
settlement  eir  a  feelerally  relateel 
meirtgage  loan." 

Aelelitiemally,  the  Bureau  noteel  in  the; 
pre;aml)le;  of  the;  proposal  its  vie;w  that 
a  trainee!  exum.selor  e:an  he;  use;ful  to  any 
e:e)nsume;r  eiemsielering  any  tyjie;  eif 
meirtgiige  leian.  Meirtgage;  transaeitiems 
l)e;ye)nel  pure:hase;-nie)ne;y  transaediems, 
sm:h  as  refinam.ings  anel  open-enel 
he)me;-se;eaire;el  e:re;elit  Iransaedions,  e;an 
eaitail  signifieiant  risks  anel  e:osts  feir 
exmsnmer.s — risks  anel  exists  that  a 
tniineal  he)nie;e)wne;rshii)  exumseileir  e;an 
assist  exmsumers  in  fully  unele;rstaneling. 

Thus,  feir  the;  reasons  neiteel  aheive,  the; 
Bure;an  pre)pe)se;el  in  §  1()24.2()(a)(l)  lei 
inte;rpre;t  the  sexipe  eif  the; 
home;owne;rshii)  exiiniseleir  list 
re;einire;me;nt  tei  apply  tei  all  feelerally 
re;late;el  mortgage;  leians  pursuant  tei 
.seediein  19(a)  eif  RE.Sl^A,  whie:h  jireivieleis 
the;  13ure;an  with  the;  autheirity  tei 
“preiseaihe;  sue:h  rules  anel  re;gulatie)ns,  to 
make;  sue:h  inte;rj)re;tatie)ns,  anel  to  grant 
sm.h  reiasemahle;  e;xe;mptie)ns  for  e;lasse;s 
of  transaediems.  as  may  he;  ne;e:es.sary  tei 
achie;ve  the;  purj)o.se;s  of  the  |RES!^4|.” 

'I'lie  Bureau  seuight  eaumnent  from  the; 
|)ul)lie:  on  the;  exists  anel  benefits  eif  the; 
(irovision  of  the;  list  of  homeeiwuershij) 
exnmselors  tei  ajipliexmts  feir  refinancings 
anel  HEl.OCs.  The;  Bure;au  also  sought 
exunmeni  ein  the;  potential  e;ffe;ed  of  the; 
13ure;au’s  jireijieisal  on  aexx;ss  tei 
he)nie;e)wne;rshij)  cenmseling  generallv  by 
exinsnmers,  anel  the;  e;ffe;e;t  eif  ineaeaseel 
exmsumer  ele;manel  on  existing 
exnmseling  re;se)urex;s.  In  jiartieailar,  the; 
Bure;au  solieiiteel  ceimment  em  the;  e;ffe;ed 
ein  exumseling  re;sourex;s  of  provieling 
the;  list  l)e;ye)nel  a])|)lie;ants  for  piireihase;- 
nie)ne;y  me)rtgage;s. 

A  numher  eif  inelustry  e:omme;nte;rs 
.stateel  that  lenelers  sheinlel  not  he; 
re;e]uire;el  to  jiroviele;  exiunselor  lists  tei 
apjilieamts  for  re;finaneangs  or  llEl,OUs. 
()ne;  large  hank  eximmenter,  for  example, 
asseirteel  that  the;  eiongressional  intent  tei 
limit  the;  re;ejuire;me;nt  to  jiurchase- 
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money  mortgages  is  clear.  .Some  other 
commenters  were  concerned  tliat 
a])plicant.s  tor  refinancings  or  HELOCs 
would  either  ignore  tlie  list  or  be 
offended  by  tbe  suggestion  that  they 
would  benefit  from  counseling,  because 
sncb  a|)j)licants  already  understand  bow 
mortgagees  work.  (Comments  from 
consumer  groups  and  a  .State  Attorney 
(ieneral’s  office,  however,  sn])porfed  tbe 
reepiirement  to  provide  tbe  conn.selor 
list  to  a})plicants  for  refinancings  and 
HEbOCls.  .Sncb  commenters  not(!d,  for 
exam])le.  that  consumers  may  find 
themselves  in  financial  distress  only 
after  tajjping  inte)  their  home  ecjiiity 
tbrongb  a  refinancing  or  a  HEEOd,  in 
some  ca.ses  reepeatedly. 

The  Bureau  is  generally  finalizing  in 
§  l()24.2()(a)(l)  the  recpiirement  to 
provide  a  list  of  counseling  providers  to 
applicants  of  federally  related  mortgage 
loans  as  jjroposed,  for  tin;  reasons  noted 
above.  'I’be  Bureau  continues  to  believe 
that  tbe  .statutory  language  as  a  whole 
indicates  (longre.ss’s  intent  to  nupiire 
lenders  to  provide  tbe  counselor  list  to 
ap])licants  of  refinancings  and  HELQCls. 
as  well  as  purcba.se-money  mortgages. 
Moreover,  the  Bnrean  agrees  with 
commenters  that  suggest  ap|)licant.s  for 
refinancings  or  HELOCs  may  benefit 
from  information  about  counseling, 
even  thongb  sncb  ai)i)licants  have 
j)revionsly  obtained  a  mortgage.  'I’he 
Bureau  is.  however,  also  adopting 
certain  exemptions  from  tbe 
nupiirement,  as  described  in  tbe 
discussion  of  §  l()24.2()(c)  below. 

Content  of  List 

As  di.scussed  above,  RE.SBA  section 
.'i(c)  recpiires  that  the  li.st  of 
homeowner.ship  counselors  be 
com))rised  of  homeownersbip 
counselors  certified  pursuant  to  section 
l()(i(e}  of  the  Housing  and  Urban 
Devcdojnnent  Act  of  1988  and  located  in 
the  area  of  the  lender.  RE.SPA  section 
.')((:)  does  not  sjiecify  anv  jjarticular 
information  about  homeownersbip 
counselors  that  mn.st  be  j)rovided  on  the 
recpiired  list.  Proposed  §  l()24.2()(a)(l) 
would  have  provided  that  the  list 
include  five  homeownershij)  counselors 
or  bomeownershi])  counseling 
organizations  located  in  the  zip  code  of 
the  a])plicant’s  current  address  or.  if 
there  were  not  tbe  retpusite  five; 
counselors  or  coun.seling  organizations 
in  that  zip  code,  counselors  or 
organizations  within  the  zij)  code  or  zip 
codes  closest  to  tbe  loan  applicant’s 
current  addre.ss.  Propo.sed 
§  l()24.2()(a)(2)  would  have  recpiired 
lenders  to  include  in  the  list  only 
bomeownership  counselors  or 
counseling  organizations  from  either  the 
mo.st  current  list  of  homeownersbip 


counselors  or  coun.seling  organizations 
made  available  by  tbe  Bnrean  for  use  bv 
lenders  in  comj)lving  with  ^  1024.20,  or 
the  mo.st  current  li.st  maintained  by 
HUD  of  homeownersbip  coim.selors  or 
counseling  organizations  certified  or 
otherwise  a})proved  by  HUD.  Propo.sed 
§  1024.20(a)(3)  vvoidd  have  retpiired  that 
the  list  include:  (1)  Each  counselor’s  or 
counseling  organization’s  name, 
bnsine.ss  address,  telephone  number 
and.  if  available  from  tbe  Bnrean  or 
HUD,  other  contact  information:  and  (2) 
contact  information  for  the  Biinum  and 
HUD. 

The  Bnrean  .stated  in  tbe  ])reamble  of 
the  pro])osal  that  it  expected  to  develop 
a  Web  site  portal  to  facilitate 
comj)liance  with  the  conn.selor  list 
requirement.  As  the  Bnrean  explained, 
sncb  a  Web  site  portal  would  allow 
lenders  to  type  in  the  loan  apjjlicant’s 
zi])  code  to  generate  the  requisite  list, 
wliich  could  then  bo  ])rinted  for 
distribution  to  tbe  loan  a])plicant.  The 
Bureau  also  stated  its  belief  that  such  an 
aj)])roach:  (1)  Could  significantly 
mitigate  any  paperwork  burden 
a.ssociated  with  requiring  that  tbe  li.st  be 
distributed  to  ajiplicants  for  federally 
related  mortgage  loans;  and  (2)  is 
consi.stent  with  the  Dodd-Erank  Act’s 
amendimmt  to  section  .'i(a)  of  RE.SPA 
requiring  tbe  Ifurean  to  distribute  to 
lenders  ‘‘lists,  organiziul  by  location,  of 
homeownersbip  coim.selors  certified 
under  .section  1()(j(e)  of  tbe  Housing  and 
Urban  Develojiment  Act  of  1988  (12 
U.S.C.  17()1x(e))  for  n.se  in  conqilying 
with  tbe  reijiiirement  under  (section 
.'■i(c)|.” 

The  Bureau  .solicited  comment  on  the 
apjjropriate  number  of  counselors  or 
organizations  to  be  included  on  tbe  list 
and  on  whether  there  should  be  a 
limitation  on  the  number  of  counselors 
from  tbe  same  counseling  agency.  The 
Bnrean  also  solicited  comment  on 
whether  its  planned  Web  site  portal 
would  be  useful  and  whether  there  are 
other  mechani.sms  through  which  the 
Bureau  can  helj)  facilitate  compliance 
and  provide  lists  to  lenders  and 
consumers. 

A  significant  number  of  indn.stry 
commenters  objected  to  the  jiropo.sed 
requirement  to  create  individualized 
lists  for  borrowers  as  overly 
burdensome.  .Some  commenters  rai.sed 
concerns  that  having  to  create  these 
individualized  lists  would  exjiose  them 
to  ri.sk  in  tbe  event  of  an  error  in 
comjiiling  the  li.st.  Many  industry 
commenters  suggested  that  lenders 
should  instead  be  permitted  to  comply 
with  the  requirement  by  providing 
Bureau  and  HUD  contact  information 
for  the  consumer  to  obtain  information 
about  counselors.  Other  commenters 


suggested  it  would  be  more  beneficial  to 
refer  consumers  to  web  databases 
containing  all  counselors  in  a  .state,  or 
to  provide  a  li.st  ba.sed  on  an  applicant’s 
state  rather  than  zij)  code.  Commenters 
argued  that  changing  the  provision  to 
allow  comiiliance  through  a  static  list 
would  minimize  costs,  create  greater 
efficiency,  and  be  more  accurate.  .Some 
commenters  argued  that  locating  the 
nearest  zip  code  to  a  consumer’s  home 
zi])  code  would  be  overly  burdensome. 
.Several  commenters  objected  to  tbe 
reijnirement  that  the  list  be  obtained 
from  “tbe  mo.st  current”  lists  of 
counselors  or  counseling  organizations 
maintained  by  the  Bureau  or  HUD,  or 
suggested  that  “most  current”  should 
mean  “monthly.”  A  number  of 
consumer  grouj)  commenters,  however, 
siq)j)orted  the  requirement  for  an 
individualizeil  list  because  such  a  li.st 
would  be  most  beneficial  to  consumers. 
One  sncb  commenter  also  noted  that 
requiring  lenders  to  retrieve  a  fresh  list 
for  each  a])j)licant  will  ensure  the  lists 
received  by  consumers  are  tbe  mo.st  up- 
to-date. 

Industry  commenters  were  generally 
very  .snpj)ortive  of  tbe  Bureau’s 
intention  to  create  a  Web  site  portal  to 
facilitate  compliance,  j)articnlarly  if  the 
individualized  li.st  requirement  were 
retained.  .Some  indn.stry  commenters 
noted  that  the  li.st  requirement  would 
not  be  difficidt  to  comply  with  as 
proposed,  if  a  Web  site  portal  were 
available.  A  few  commenters,  while 
j)rimarily  .suj)j)ortive  of  a  requirement  to 
provide  a  static  rather  than  an 
individualized  list,  alternatively  favored 
tbe  idea  of  tbe  Web  site  portal  to 
generate  the  list  (including 
automatically  .selecting  adjacent  zij) 
codes  to  an  ap])licant’s  zip  code,  if 
necessary).  .Some  commenters  requested 
a  safe  harbor  for  lenders  j)roviding  a  li.st 
generated  through  the  Web  site  ])ortal. 
Commenters  j)ro])o.sed  a  number  of 
additions  or  variations  to  the  Web  site 
portal.  A  number  of  industry 
commenters  stated  the  Bureau  should 
provide  lenders  with  tbe  option  to 
import  the  data  from  the  Web  site  portal 
directly  into  their  systems,  to  ea.se 
conq)liance  burden.  Several  industry 
commenters  noted  it  would  be  e.ssential 
that  tbe  Wid)  site  portal  generate  a  list 
for  lenders  based  on  a  .simi)le  zip  code 
(jnery.  A  few  commenters  suggested  that 
the  Web  site  portal  should  j)rovide  a 
randomized  list  in  respon.se  to  a  zij) 
code  (|nery.  to  avoid  favoritism.  .Some 
commenters  suggested  tbe  Web  site 
portal  .should  be  made  available  to  the 
public  and  ])ublicized  by  the  Bureau 
(e.g.,  though  a  ])nblic  campaign  in 
c;oordination  with  homeownershij) 
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counseling  organizations,  counseling 
trade  groups,  and  HUD),  and  that 
lenders  .shoidd  he  recpured  to  make  lists 
available  through  their  Web  sites, 
l)ranch  offices,  and  mortgage 
advertising.  Several  commenters  stated 
that  the  Unrean  should  coordinate  the 
development  of  its  Wish  site  portal  with 
IIUD,  so  lenders  are  not  recpiired  to 
search  two  separate  databases. 

A  number  of  industry  commenters 
raised  concerns  about  the  requirement 
to  provide  a  list  of  five  counselors  or 
counseling  agencies,  asserting  that  five 
is  an  arbitrary  number  and  that  it  would 
be  a  difficult  recpiirement  to  meet  in 
certain  geographic  locations.  Some 
commenters  noted,  for  exam])le,  that 
Alaska  has  only  three  counseling 
agencies  statewide,  and  that  Wyoming 
has  only  four.  One  commenter  suggested 
that  lenders  .should  not  have  to  di.sclose 
counselors  from  different  .states,  if  there 
are  not  five  counselors  in  the 
consumer’s  .state.  A  f»;w  c:ommenters 
suggested  that  the  retpurement  be  more 
flexible  and  retpure,  for  example,  a  list 
of ‘‘no  fewer  than  thr(!e"  counseling 
agencies. 

.Several  consumer  advocacy  and 
bousing  counselor  advocacy  gron])s 
commented  that  onlv  homeownership 
counseling  agencies,  rather  than 
individual  homeownershij)  counselors, 
should  be  permitt(;d  to  ai)])ear  on  the 
list.  These  commenters  noted  that 
providing  a  list  of  individual  counselors 
to  consumers  is  neither  ])ractical  nor 
efficient,  as  an  individual  counselor 
may  not  Im;  available.  A  few  commenters 
suggested  that  the  list  include  agencies 
offering  remote!  counseling  .services.  For 
example,  an  alliance!  e)f  exjun.seling 
eerganizatieens  suggesteel  the  list  be 
reKpiireuI  tej  ine:luele!  a  minimum  numbe!r 
e)f  natieenal  counse!ling  agenenexs  e)r 
inte!rme!eiiari(!s^~  out.siele  ejf  a 
e:e)nsume!r’.s  zip  e:e)ele!  that  e:an  prewiele 
pheine  exeunseling. 

.Se!ve!ral  consume!!’  aelve)e:ae:y  anel 
heeusing  e.-eeunseleer  aelve)e:ae:y 
exemmenters  re!epii!ste!el  that  aelelitieenal 
infeermation  be!  reapiireel  te)  be  j)roviele!el 
em  the  list.  Fe)r  e!xamj)le,  they  aske!el  that 
the  lists  l)e!  reupiireul  te)  inediule  a 
e:e)un.se!ling  agenuw’s  spe!e:ialty  (e.g. 
|)ure:hase!,  refinanea!.  beeme  eeepiity, 
rental,  rewerse!  meertgage,  e!te:.j  ane!  any 
feereign  language  e:a|)ae:ity.  Ane)the!r 
e;e)mme!nte!r  re!epie!.ste!el  that  the  list 
ineduele!  a  eie!.se;riptie)n  e)f  the  se!rvie;e!s  that 


Niilioniil  intoriniidiiirv  oi'}’iini/.iiti()ns  ginuir.iliv 
|)nivi(l(!  Iiiiulin}>.  Iriiiiiin!>.  <iiul  civcMsiglit  ot  iitllliiiliHl 
omnstdiiig  iigoncios.  Iiul  innv  :ilsfi  providi; 
counseling  s(;r\’ic<!s  dinjclly  In  consiimors. 
Clirislophiir  H.  Hijrherl  el  ill..  Abt  Assih:.  Int;.,  7'/ie 
.S'/fi/e  of  llu!  Iloiisinf’  e>juii.se///ig  liKhisIrv.  al  xi.  2 
(U..S.  Dep'l  of  lions,  (v  IJrhaii  Dev.  21)1)8). 


the  e:oun.se!lor  weiulel  preeviele  anel  fee!S 
typie:ally  e.hargeel  fe)r  sue;h  se!rvie;e!s. 

Baseel  eni  the  e;e)mments  reieanveel 
e:e)ne:e!rning  e’.e)m])liane;e!  burelen  anel  the 
peetential  operatieinal  eliffie:ultie!.s 
asseieiiateel  with  eleweleijjing  li.sts  as 
envisiemeel  in  the  j)re)j)e)sal,  the  Ifureau 
is  revising  S  1024.2()(a)(  1 )  te)  reupiire 
lemelers  te)  fulfill  the  list  e)bligatie)n 
thre)ugh  u.se  e)f  either  <i  Bureiau  We!b  site 
or  elata  maele  available  by  the  Bure!au  e)r 
HUD.  .Sj)e!e:ifie:ally.  final  S  l()24.2()(a)(l ) 
allows  lenelers  to  elistribute  lists  of 
e;ounseling  e)rganizatie)ns  provieling 
relevant  e:e)unseling  .servients  in  the 
applie:ant’s  le)e:ation  that  are  e)btaineel  uj) 
te)  30  elays  in  eielvanex!  fre)m  either  a  Web 
site  maintaineel  by  the  Bureau  e)r  elata 
maele  available  by  the  Bureau  e)r  HUD 
for  lemelers  to  use  in  e:e)mplying  with  the 
rexpiirements  of  §  1024.20,  provieleel  that 
the  elata  are  u.seel  in  ace;orelane;e  with 
instructions  pre)viele!el  with  the  elata. 
Because  lenelers  will  thus  generate  the 
reupiireel  lists  thre)Ugh  either  a  Weih  site 
that  will  aute)matie;ally  preeviele  the 
rexpiireel  eaentent  of  the  list  baseel  e)n 
e;ertain  inputs,  e)r  threeugh  elata  that  is 
ae:e:ompanie!el  by  in.strue:tie)ns  te)  generate 
lists  eionsistent  with  the  Wed)  site,  the 
final  rule  alse)  e!liminate!s  i)re)pe).se!el 
^  1024.20(a)(l)(i)  anel  (ii)  anel  pre)])o.seel 
^  1024.20(a)(2)  anel  (3)  as  unne!e:e!ssary. 

The  Bureau  inlemels  to  e!re!ate!  a  Wed) 
site  ])e)rlal,  in  ede)se!  e;e)e)relination  with 
HUD,  that  will  rcHpiire!  lenelers  te)  input 
e;eitain  leupiireel  informatie)n  (sued)  as, 
fe)r  example,  the  a|)j)lie;ant’s  zij)  exeele 
anel  the  ty|)e!  e)f  mortgage  pre)elue:t)  in 
eereler  te)  geneiate!  a  list  e)f 
he)me!e)wne!rshii)  e;e)unseling 
e)rganizatie)ns  that  ])re)vide!  relevant 
e:e)un.seling  se!rvie:e!s  in  the  loan 
applie:ant’s  loe:atie)n.  While  the  Bureeau 
unelerstanels  the  e;one;e!rns  raiseel  by 
e;e)mme!nte!rs  ahe)ut  the  burelen  e)f 
generating  zip-e:e)ele!  baseel  lists  for 
j)e)te!ntial  horre)we!rs,  the  Bure!au  notes 
that  the  statnteery  reupiirement  inelie:ate!s 
that  the  list  .sheeulel  he  eaempriseel  e)f 
e;e)unse!le)rs  “le)e:ate!el  in  the  arexi  e)f  the 
lenieler.”  The  Burexui  is  interpreting  this 
reHiuirement  to  meum  the  le)e;alie)n  of  the! 
a])plie:ant  wlu)  is  he!ing  se!rve!ei  by  the! 
le!neler.  The!  Bureau!  e;e)ntinue!s  te)  helien'e 
that  a  list  e)f  e:e)unse!ling  re!se)nre:e!s 
aviiilahle  neuir  the  a])])lie:ant's  ie)e:alie)n 
will  he  me)sl  useful  te)  the  ai)plie;ant.““ 


The  Bureau  also  believes  that  permitting 
lists  te)  he  ge!ne!rate!el  baseel  e)n  huger 
ge!e)grai)hie:  arexis,  sued)  as  an  ap])lie:ant’s 
state,  we)ulel  freiepieuitly  result  in  an 
a])plicant  re!e:eiving  a  list  that  is 
e)ve!rwhe!lmingly  lengthy.  The  Burexui 
ne)te!s,  fe)r  exiunple,  that  HUD’s  Wed)  site 
inelie:ates  that  them!  are  a  signifie:ant 
numhe!!'  e)f  states  that  are  .seu  veel  by  well 
over  20  heemeeewneu’shi])  counseling 
organizations,  'riie  Bureau  ne)te!S, 
me)ree)ve!r,  that  the  Wed)  site  portal  will 
e)hviate!  the  neeel  for  a  leneler  to 
eleteirmine  the  closest  zij)  e:oele!s  te)  an 
a])j)lie;ant. 

The  Bureiau  re!ex)gnize)s  the  cone;erns 
of  inelustry  e:e)mmente!rs  that  reejuiring 
greater  elata  in])uts  from  lenelers  te) 
generate  a  list  will  incre!ase  the  burelen 
e)n  the  leneler.  The  Bureeau  intenels  to 
require  as  fe)w  data  inputs  as  i)rae:tie;ahle 
te)  generate  ;!  relevant  list  for  the 
a])j)lie:ant,  in  oreleir  to  minimize 
e;ompliance  burelen.  The  Bureau  agrees 
with  e:e)mmente)rs  that  the  Web  site 
j)e)rtal  it  elevele)])s  sheeulel  he  maele 
eiireedly  available  to  e:e)nsumers,  anel  the 
Bureiau  eleies  intenel  te)  publicize  the 
Wed)  site!  ])e)rtal  to  make  e:onsume:rs 
heitteir  aware  of  the:  counseling  re:.se)ure:e!s 
available. 

d’he!  Bure.ui  ;ilse)  agrees  with 
e:ommenters  wlu)  suggesteel  the  li.st 
she)ulel  ineduele:  eenly  he)mee)wnei'shii) 
exiunseling  eerganizatieens  rather  than 
inelivielual  exumselors.  'rhe  Bureau 
e!X])laine!el  in  the  preamble  e)f  the 
j)rope).sal  that  it  was  j)roposing  te)  allow 
the  list  to  incliule  coun.sele)rs  e)r 
e;e)unseling  organizations  e:ertifie!el  or 
e)the!rwise  a])pre)veel  by  HUD,  pursuant 
te)  its  exe!m])tie)n  authority  uneler  seudion 
19(a)  of  RE.SFA  anel  its  modifie:alion 
autheerity  uneler  se!e;tion  140.')(h)  e)f  the 
De)elel-Frank  Ae:t.  The  Bureiau  is 
finalizing  §  1024.20(a)(1)  to  require  that 
the  li.st  contain  emly  counseling 
eirganizations,  ])ursuant  te)  the  same 
eixe!m])tion  authority,  anel  antiedpates 
that  the  Wed)  site  j)ortal  it  elevele)p.s  may 
generate  lists  that  ineduele  e;e)unse!ling 
e)rganizatie)ns  that  are  either  e:erlifieel  or 
otlieirwise  appreeveel  by  HUD.^-'  Be!e:ause! 


undcrstiindin^  llioir  prospective  mortgaf>e  loans  and 
selllenieni  costs.  In  addition.  Iiecaii.se  the  iinreaii 
believes  that  lists  organi/.ed  bv  ibe  location  of  Ibi! 
applicant  will  be  most  nsefni  to  the  applicants,  the 
Hnrean  believes  Ibis  interpretation  is  in  the  interest 
of  consnmers  and  in  ibe  public  interest. 

~‘'As  the  linrean  noted  in  the  preamble  of  the 
|)ro|>osal.  the  Hnrean  understands  that  I  HID.  other 
Ilian  for  its  connseliii”  program  for  lll'XiMs. 
cnrrenllv  only  a|iproves  homeownership  connselinj^ 
a>>encies.  rather  than  certifying  these  agencies  or 
individual  counselors,  as  it  has  not  yet 
implemented  section  144.')  of  the  Dodd-frank  Act 
regarding  certification  of  counseling  providers.  I'be 
Hnrean  also  notes  that  permitting  the  list  to  include 
individual  counselors  could  cause  confusion  for 
consnmers,  as  an  individual  counselor  may  be 

Ceiiliinind 


-"I'be  Hnriian  also  relies  on  its  exemption  and 
modilication  anthorily  nndei'  RH.SI’A  .section  Itl(a) 
and  the  Dodd-frank  Act  section  140.')(b).  I'be 
Hnrean  Ixliiives  that  interpreting  "located  in  Ibe 
area  of  the  lender"  to  misin  the  location  of  the 
applicant  who  is  being  served  by  the  lender  will 
help  facilitate  the  (dfeclive  functioning  of  ibis  msw 
KlkSI’A  disclosure.  It  will  also,  therefore,  help  carry 
out  the  jnirposes  of  KIvSI’A  for  more  effective 
advance  cost  disclosures  for  consumers,  bv 
providing  information  to  loan  ap|)licanls  regarding 
counseling  resources  available  for  assisting  them  in 


l)r(!- 


(1866 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  january  31,  2013/Rules  and  Regulations 


the  VVel)  site  portal  will  autoinaticallv 
create  lists  that  incliuh;  the  relevant 
hoineownershi])  coun.seling 
organizations,  the  Bureau  is  not 
finalizing  jiroposed  §  1()24.2()(a)(2). 

The  Bureau  heliev(;s  that  allowing 
lenders  to  obtain  the  list  up  to  30  days 
jirior  to  providing  it  to  the  loan 
a])])licant  strikes  an  appropriate  balance 
between  ensuring  the  information 
received  by  consumers  is  useful,  and 
avoiding  unnecessarv  burdens  on 
lenders.  The  Bureau  notes  a  lender  may 
1)1!  able  to  keej)  counseh)r  li.sts  generated 
based  on  certain  data  in])iits  on  file,  and 
provide  those  stored  lists  to  applicants 
as  a])i)ropriate  for  up  to  30  days,  in 
order  to  avoid  generating  a  m!W  list  for 
each  ai)])licant. 

With  respect  to  the  information  that 
will  aj)])ear  on  the  li.sts  of  counseling 
organizations,  the  Bureau  notes  that 
rather  than  specify  particular 
information,  such  as  the  counseling 
organization’s  telephone  number,  that 
miKst  appear  on  the  list  through 
regulation,  the  Bureau  will  design  its 
Web  site  ])ortal  .so  that  the  ai)])ro])riate 
information  will  autoinaticallv  ajipear 
on  the  lists  that  are  generated,  'fhe 
Bur(!au  will  also  work  to  ensure  that  any 
data  ])rovided  for  com])liance  with  the 
reiiuirement  is  accompanied  by 
instructions  that  will  result  in  the 
creation  of  a  list  that  is  consistent  with 
what  would  have  been  generated  if  the 
Web  site  ])ortal  had  been  used. 
Accordingly,  the  Bureau  is  not 
finalizing  proposed  l()24.2()(aK3).  The 
Bureau  believes  this  will  help  ease 
compliance  burden.  The  Bureau 
anticipates  that  the  lists  generated 
through  its  Web  site  portal  or  in 
accordance  with  its  instructions  will 
include  contact  information  for  the 
coun.seling  organizations  and  may 
include  additional  information  about 
the  counseling  organizations  such  as 
language  ca])acity  and  areas  of  exj)erti.se. 


unavailiihli!.  TIk;  Buniau  is  lliaralbni  oxorcisiiig  its 
i!Xt!ni|)lic)n  and  inodiiicalion  aulliority  iindor 
RKSl’A  .snction  ia(a)  and  llio  Dodd-Frank  Act 
section  140.‘i(l))  to  provide  llexiliility  in  order  to 
lacilitate  tin;  availability  of  compet(!nt  counseling 
organizations  for  placement  on  the  lists,  so  that 
conns(!ling  organizations  that  ant  (nth(!r  approved  or 
certifiiul  hy  HUD  may  ap))(!ar  on  the  lists. 

I’ermitting  the  list  to  include  HUD-apiiroved  or 
1  It  ID-cerliluul  counseling  organizations  will  help 
facilitate  tin;  (dfective  functioning  of  this  new 
KF.Sl’A  disclosure.  It  will  also,  therefore;,  hel|)  carry 
out  the  pur|)oses  of  RF.S1’,\  for  more  (;Hective 
advance  cost  di.sclosures  for  consumers,  hv 
providing  information  to  loan  ap|)licant.s  ri;garding 
counseling  r(;sources  available  for  assisting  them  in 
und(;rstanding  thi;ir  i)rospi;ctive  mortgage  loans  and 
S(;lllement  costs.  The;  Bureau  intends  to  work 
closelv  with  HUD  to  facilitate  operational 
ce.ordinalion  and  consisteiu:v  helwi;en  the 
counseling  and  certification  r(;e|uirements  HUD  jnits 
into  place  and  the  lists  generat(;d  by  the;  Bureau's 
Web  site  portal. 


'riu!  Buroau  also  anticipates  that  the  lists 
g(!nerat(!d  through  its  Web  site  j)ortal 
will  also  include  information  enabling 
the  consumer  to  access  either  the 
Bureau  or  the  HUD  list  of 
homeownership  coun.seling 
organizations,  so  that  an  a])plicant  who 
receives  the  list  can  obtain  information 
about  additional  counseling 
organizations  if  desired. 

Timing  of  the  Li.st 

As  di.scussed  above,  RESBA  section 
.')((:)  recjuires  that  the  li.st  he  included 
with  the  home  buying  information 
booklet  that  is  to  he  distributed  to 
applicants  no  later  than  three  business 
day.s  after  the  lender  receives  a  loan 
application.  Bropo.sed  §  l()24.20(a)(l ) 
would  have  required  a  lender  to  provide 
the  list  no  later  than  three  husine.ss  days 
after  the  lender,  mortgage  hrokcir,  or 
dealer  receives  an  application  (or 
information  sufficient  to  complete  an 
ap])lication).  'fhe  definition  of 
“application"  that  would  have  a])])lietl 
ajjpears  in  1024.2(1)).  The  Bureau 
noted  in  the  j)ro])o.sal  that  its  2012 
TILA-RESBA  Proposal  proposed  to 
adopt  a  new  definition  of  “application” 
under  Regulation  Z,  and  it  .sought 
comment  on  whether  to  tie  the 
provision  of  the  li.st  to  this  proposed 
definition  instead  of  the  definition  in 
^  1024.2(1)).  Some  indu.strv  conunenters 
a.sked  for  greater  flexibility  with  respect 
to  the  timing  of  the  li.st  re(iuirement,  so 
that  a  li.st  could  he  provided  later  than 
three  husine.ss  days  after  the  lender 
rec:eives  a  loan  api)lication.  A  few 
consumer  groups  and  a  coun.seling 
a.ssociation  conunenter  objected  to  the 
timing  of  the  list  reciuirement  on  the 
basis  that  coun.seling  should  occur 
earlier  in  the  .sho])ping  process,  not  at 
application.  The  Bureau  receivetl  oue 
commeut  in  support  of  linking  the 
timing  requirement  for  the  li.st  with  the 
good  faith  estimate  reqiured  hy  RESPA. 
A  few  conunenters  noted  that  regardless 
of  whether  the  list  had  to  be  ])rovided 
at  the  same  time  as  the  RESPA  good 
faith  estimate,  it  should  onlv  have  to  he 
])rovided  once  ])er  loan,  even  if  a  loan 
estimate  had  to  he  revised. 

The  Bureau  believes  that  the 
coun.selor  li.st  should  he  ])rovided  no 
later  than  the  same  time  period  as  other 
ap])licahle  disclosures,  in  order  to  he 
most  beneficial  to  consumers.  The 
Bureau  agrees  with  consumer  grouj) 
commenters  that  obtaining  information 
about  coun.seling  at  a  point  earlier  than 
api)lication  could  he  beneficial  to 
consumers.  The  Bureau  notes,  however, 
that  the  statutory  requirement  provides 
that  the  li.st  of  homeownership 
counselors  he  provided  with  the  home 
buying  booklet.  The  Bureau  agrees  with 


commenters  that  stated  a  lender  should 
only  he  required  to  provide  a  single  list 
in  conjunction  with  an  apj)lication,  and 
notes  that  the  final  rule  does  not  require 
that  more  than  one  list  he  provided.  In 
addition,  because  the  Bureau  has  not  vet 
finalized  the  2012  TILA-RESPA 
Proposal,  the  Bureau  declines  to  ])rovide 
a  different  definition  of  a])plication  in 
the  final  rule.  'I’he  Bureau  is  therefore 
finalizing  the  timing  reejuirement  in 
S  l()24.2()(a)(l)  as  proj)o.sed,  consistent 
with  the  timing  requirement  of  the 
booklet. 

2()(a)(2) 

RESPA  section  .'ilc)  does  not  specify 
whether  the  reqinred  list  of 
homeowner.ship  counselors  can  he 
combined  with  other  disclosures.  To 
afford  lenders  flexibility  and  ease 
compliance  burden,  j)ropo.sed 
§  l()24.2()(a)(4)  would  have  allowed  the 
list  to  he  comhiued  with  other  mortgage 
loan  disclosures,  unless  otherwise 
j)rohihited.  The  Bureau  did  not  receive 
any  comments  addressing  this 
provision,  and  is  finalizing  it 
substantially  as  ])ropo.sed,  except  that  it 
is  renumbering  the  provision  as 
§l()24.2()(a)(2). 

2()(a)(3) 

Under  RESPA  section  .'ijc),  a  lender 
must  ])rovide  a  list  of  homeowner.ship 
counselors  to  an  applicant.  3’o  afford 
flexibility  and  help  ease  comj)liance 
burden,  ])ro])o.sed  §  1024.20(a)(.'))  would 
have  allowed  a  mortgage  broker  or 
dealer  to  provide  the  li.st  to  those 
applicants  from  whom  it  receives  or  for 
whom  it  prepares  a])])lications.  Under 
propo.sed  l()24.2()(a)(.')),  where  a 
mortgage  broker  or  dealer  jirovides  the 
list,  the  lender  is  not  required  to  provide 
an  additional  list  but  remains 
responsible  for  ensuring  that  the  list  has 
been  provided  to  the  loan  aj)plicant  and 
satisfies  the  reqiurements  of  proposed 
§1024.20. 

The  Bureau  received  one  comment 
objecting  to  the  language  that  a  mortgage 
broker  or  dealer  “may"  j)rovide  the  li.st 
to  a  loan  applicant  from  whom  it 
receives  for  whom  it  pre})ares  an 
application.  This  connuenter  suggested 
that  this  language  he  changed  to  “must.” 
to  reflect  that  mortgage  brokers  and 
dealers  are  reepured  to  provide  the  list 
to  their  loan  applicants. 

As  discn.ssed  above  however,  under 
the  language  of  j)ropo.sed  §  1024.20(a)(.5) 
the  lender  would  have  been  responsible 
for  ensuring  that  the  list  of  counseling 
organizations  is  |)rovided  to  the  loan 
applicant  in  accordance  with  the 
requirements  of  §  l()24.20(a)(.‘i).  As  a 
result,  the  provision  would  have 
required  that  a  loan  applicant  receive 
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the  list,  with  the  lender  maintaining 
ultimate  res|)()nsil)ility  for  ensuring  that 
it  is  provided,  regardless  of  who 
provides  the  list.  Accordingly,  the 
Bureau  is  finalizing  proposed 
§  1024.20(a)(.'i)  substantially  as 
proj)osed.  except  that  it  is  renumbering 
the  provision  as  §  l()24.2()(a)(3). 

2()(a)(4) 

RK.SPA  section  .5(c)  does  not  specify 
bow  the  iiuiuired  li.st  must  be  delivered. 
I’ropo.sed  ^  l()24.2()(a)(())  woidd  have  .set 
out  the  recpiirements  for  jiroviding  the 
list  to  the  loan  applicant.  /.<?.,  in  person, 
bv  mail,  or  bv  other  means  of  delivery. 
As  j)roj)osed.  the  list  could  have  been 
provided  to  the  loan  applicant  in 
electronic  form,  subject  to  tin;  consumer 
consent  and  other  ap])licable  provisions 
of  the  Electronic  Signatures  in  Cilobal 
and  National  Commerce  Act  (E-Sign 
Act).  1.5  II.S.C.  7001  et  .ser/. 

A  few  industry  commenters  asserted 
that  because  the  list  reciuirement 
|)ermits  electronic  delivery  under  the  E- 
,Sign  Act,  the  list  should  not  b(!  referred 
to  as  “written.”  One  consumer  grou]) 
commenter  encouraged  the  Bureau  to 
remove  language  juirmitting  the 
electronic  delivery  of  disclosures, 
arguing  that  this  could  lead  to  a  greater 
chance  the  di.sclosure  would  not  he 
received  (e.g.,  if  the  lender  used  the 
incorrect  email  address). 

'I’he  Bureau  do(!s  not  helicive  that  the 
nuiuirement  that  the  list  he  “written” 
conflicts  with  the  ju'ovisions  relating  to 
delivery  in  electronic  form  pursuant  to 
the  E-,Sign  Act.  In  fact,  the  E-Sign  Act 
itself  sjjecifically  juovides  that  the  use 
of  an  electronic  record  to  provide 
information  can  satisfy  a  requinmient 
that  certain  information  recjuired  to  he 
made  available  to  a  consumer  h(! 
provided  in  writing,  subject  to 
consumer  consent  i)rovision.s.-^'’ 
Moreover,  the  Bureau  believes  it  is 
important  to  retain  the  recjuirement  that 
the  list  he  in  writing  to  ])rovide  for  a 
retainable  copy  of  the  counseling 
organization  names  and  contact 
information.  In  addition,  the  Bureau 
notes  that  p(!rmitting  the  el(!ctronic 
delivery  of  the  di.sclosure  is  consi.stent 
with  existing  §  1024.23  of  Regulation  X, 
which  provides  for  the  aj)j)licahilitv  of 
the  E-.Sign  Act  to  RESBA.  For  the.se 
reasons,  the  Bureau  is  finalizing 

l()24,20(a)((j)  substantially  as 
propo.sed,  hut  is  renumbering  it  as 
§  1024.20(a)(4)  for  organizational 
purpo.ses. 

20(a)(.5) 

Broj)o.sed  §  1024.20(a)(7)  would  have 
provided  that  the  lender  is  not  nKjuinul 


“>15  70()l(c:). 


to  provide  the  list  if,  before  the  end  of 
the  three  husine.ss  day  period,  the 
lender  denies  the  loan  ap|)lication  or  the 
loan  ajiplicant  withdraws  the 
ap])lication.  The  Bureau  did  not  receive 
any  comments  addressing  this 
jirovision.  The  Bureau  is  therefon; 
finalizing  §  1024.20(a)(7)  substantially 
as  propo.sed,  hot  is  renumbering  it  as 
^1024.20(a)(.5). 

20(a)(0) 

Proposed  §  1024.20(a)(8)  would  have 
|)rovided  ilexihility  related  to  the 
rec|uirement.s  for  providing  the  list  when 
there  are  nudtijile  lenders  and  nuiltijile 
ajiplicants  in  a  mortgage  loan 
tran.saction.  Under  proposed 
§  1024.20(a)(8),  if  a  mortgage  loan 
transaction  involved  more  than  one 
lender,  only  one  list  was  to  he  given  to 
the  loan  applicant,  and  the  lenders  were 
to  agree  among  them.selves  which  lender 
would  provide  the  li.st.  Propo.sed 
S  1024.20(a)(8)  also  would  have 
]n'ovided  that  if  there  were  more  than 
one  loan  a])]3licant,  the  retpured  li.st 
could  he  provichul  to  any  loan  applicant 
that  would  have  primary  liability  on  the 
loan  obligation. 

Indu.stry  commenters  stated  that  it 
should  he  ])ermissihl(!  for  multiple 
lenders  to  ])rovide  the  list  for 
operational  convenience.  The  Bunuiu 
notes  that  j)ropos(!d  ^  1024.20(a)(8)  is 
consistent  with  Regulation  Z 
§  1020.31((!).  which  also  addre.ssiis 
disclosure  retiuiremenls  in  the  case  of 
multiple  creditors.  The  Bureau  believes 
this  consistency  is  aj)propriate,  and  that 
it  could  he  confusing  for  consumers  to 
receive  multiple  cojjies  of  a  counselor 
list  disclo.sure.  Accordingly,  the  Bureau 
is  finalizing  §  1024.20(a)(8)  as  proposed, 
(!xcej)t  for  making  minor  edits  for  claritv 
and  consistency  and  remunhering  the 
provision  as  S  1024. 20(a)(0). 

20(h)  Ojjen-End  Lines  of  Credit  (Home- 
Equity  Plans)  Under  Regulation  Z 

As  noted  above,  RE.SPA  .section  .5(c) 
nKjuires  that  the  list  he  included  with 
the  home  buying  information  booklet 
that  is  to  he  distrihuteil  to  applicants  no 
later  than  three;  business  days  after  the 
lender  receives  a  loan  application,  ami 
the  Bureau  ])ro]3o.sed  in  1024.20(a)(l ) 
to  interj)ret  the  scope  of  the 
homeownershij)  coun.selor  list 
re(|uirement  to  aj)ply  to  all  federally 
related  loans,  including  HELCX^s  (except 
as  described  in  the  discussion  of 
§  1024.20(c)  h{;low).  Proposed 
§  1024.20(h)  would  have  permitted  a 
lender  or  broker,  for  an  o])en-end  credit 
])lan  subject  to  the  recpiirements  of 
§  1024.20,  to  comply  with  the  timing 
and  delivery  requirement  of  either 
§  1024.20(a),  or  with  the  timing  and 


delivery  recpiirements  sc;t  out  in 
Regulation  Z  §  1020.40(h)  for  open-end 
clisc:lc)sures.  .Several  commenters  noted 
that  they  a])]nec:iatecl  this  ilexihility  and 
asked  the  Bureau  to  retain  this  a])])rc)ac;h 
in  the  final  rule.  The  Bureau  agrc;es  with 
commenters  that  the  flexihilitv  to 
provide  the  list  under  the  timing 
recpiircanents  of  §  1020.40(h)  should  he 
retained.  I'he  Bureau  helic;ves  allowing 
this  flexibility  in  timing  will  meet  the 
purpexses  of  the  list  recpiirement  as  well 
as  help  ease  c:omplianc:e  hiirdeii.  The 
Bureau  is  therefore  adopting 

1024.20(h)  as  jiroposed,  with  minor 
edits  for  clarity  and  con.sistenc;y. 

20(c)  Exemptions 

20(c:)(l)  Reverse  Mortgage  Transactions 

RESPA  section  .5(c)  requires  lenders  to 
inctucle  a  list  of  homeownership 
cxninselors  with  the  home  buying 
information  booklet  that  is  to  he 
clistrihiited  to  apj)lic:ants.  As  noted 
above,  the  Biimaii  gcaierally  jiropo.sed  in 
§  1024.20(a)(1)  to  interjiret  the  scojie  of 
the  homc;owner.shi])  coun.selor  list 
rc;cpiircanent  to  apjily  to  aj)plic:ants  of  all 
fc;derally  related  mortgage  loans 
])ursuant  to  section  19(a)  of  RE.SPA. 
iTo])C)secl  §  1024.20(c)  woidd  have 
c;xcanptc;cl  a  lender  from  providing  an 
api)lic:ant  for  a  IlEUM,  as  that  tyi)e  of 
reverse  mortgage  is  dcifined  in  12  U..S.C. 
171.5z-20(h)(3),  with  the  list  recpiired  by 
§  1024.20  if  the  lender  is  otherwise 
rcicpiired  by  HUD  to  provide  a  list,  and 
clc)c;s  jirovicle  a  li.st,  of  HEC'.M  cxumselors 
or  counseling  agenctes  to  the  loan 
applicant.  As  cli.scaissed  further  helow  in 
the  .sciction-hy-.section  analysis  of 
Regulation  Z,  102(i.34(a)(.5),  the 
Bureau’s  final  j)rc;-loan  coun.seling 
reejuirement  for  high-c:o.st  mortgagc;s. 
Imcleral  law  cairrently  recpiircis 
homeowners  to  rec:eive  caiunseling 
before  obtaining  a  HECM  revc;rse 
mortgage  insured  by  the  P’ecleral 
Housing  Admini.stration  (FHA),  "  whic:h 
is  a  ])art  of  HUD.  HUD  imposes  various 
recpiirements  related  to  HECM 
cauinseling,  including  recpiiring  FHA- 
ajjproved  HECM  mortgagcies  to  jirovide 
HECM  a))])licants  with  a  list  of  HUD- 
approved  HECM  ca)unseling  agencac;s. 
The  Burc;au  noted  in  the  jneamhle  of  the 
pro])C)sal  its  camc.ern  that  a  diqilicaitive 
list  mcpiirement  could  c;ause  cxinfusion 
for  exmsumers  and  unnec;es.sary  burden 
for  lendcirs.  Ac:corclingly,  the  Bureau 
propo.sed  to  exercTse  its  exemption 
authority  under  RE.SPA  .sc;ction  19(a)  to 
allow  lendc;rs  that  provide  a  list  under 
HUD’s  HECM  ])rogram  to  .satisfy  the 
recpiircancints  of  §  1 924.20. 
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A  trade  association  for  the  reverse 
mortgage  industry  argued  that  lenders 
should  not  he  obligated  to  jirovide  a 
counselor  list  to  applicants  for  HECM 
mortgages  through  1024.20.  This 
commenter  .stated  that  lllifiM  lenders 
are  already  re{|nired  to  provide  a 
lengthicM'  li.st  of  counselors  s])ecializing 
in  reverse  mortgage  counseling.  The 
commenter  pointed  out  that  in  most 
instances  a  llECiM  lender  cannot  even 
comj)lete  a  MEfiM  ap])lication  until  they 
rec:eive  a  IlECM  counseling  certificate, 
except  in  limited  circumstances  under 
which  HECM  aj)j)licants  can  waive 
counseling  requirements  (e.g..  for  some 
types  of  refinancings  from  a  HECiM  to 
another  HE(iM).  The  commenter  al.so 
argued  that  lenders  should  not  have  to 
ju'ovide  ajjplicants  for  non-HECM 
reverse  mortgages  the  coun.seling  list  if 
the  lender  meets  the  HECiM  counseling 
disclosure  recpiirements. 

The  Bureau  agrees  that  lenders  should 
not  have  to  jjrovide  a  li.st  of  counselors 
to  HECM  apj)licants  because!  the  list  is 
of  limited  value  for  such  applicants, 
given  that  the  majority  of  such 
applicants  would  already  have  been 
r(!(juired  to  receive  counseling  i)rior  to 
submitting  an  aj)plication  for  a  HECM. 

In  addition,  u]ion  further  consideration, 
the  Bureau  believes  that  lenders  should 
not  have  to  ])rovide  applicants  for  any 
reverse  mortgages  subject  to  Regulation 
Z  ??  102(). 33(a)  with  a  li.st  of  housing 
counselors.  Civen  that  counseling  for 
I  ll'iCMs  and  other  reverse  mortgages  is 
tyi)ically  provided  by  specially  trained 
counselors,  the  Bureau  believes  that  any 
additional  counseling  requirenumts 
related  to  these  products  would  he 
h(!tter  addressed  .separatelv.  As  noted 
above,  HECM  mortgagees  are  already 
r(!(inired  to  provide  HE(iM  applicants 
with  a  list  of  HUD-approved  HECM 
counseling  agencies.  The  Bureau  notes 
that  it  anticipates  undertaking  a 
rulemaking  in  the  future  to  addre.ss  how 
title  XIY  requirements  ap|)ly  to  reverse 
mortgages  and  to  consider  other 
consumer  protection  issues  in  the 
reverse  mortgage  market.  ’^  That 
rulemaking  will  j)rovide  an  opj)ortunity 
to  consider  further  i.ssues  related  to 
counseling  or  counseling  information  on 
reverse  mortgages.  Because  the  Burciau 
concludes  that  retpiiring  lenders  to 
])rovide  a  list  of  counselors  to  reverse 
mortgage  borrowers  under  1024.20  is 
largely  du])licative  of  HEC'.M 
re(|uirements  and  may  not  provide 
additional,  useful  information  for 

(loii.sumor  Mnaiiciiil  I’rotoction  Hiiranu.  Kovorso 
M()rlgiij;(!  Roporl.  at  10-11  (luiU!  2012).  aviiilahh  at 
htli)://fiI(!s.(:<>nsunwrlin(tnce.‘i()v/(i/assiUs/ 
(lociinu'iils/ 
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borrowers  of  other  types  of  reverse 
mortgages,  final  §  1024.20(c)(1)  provides 
an  exemption  for  reverse  mortgages 
])nrsnant  to  the  Bureau’s  anthoritv 
under  RESBA  section  10(a). 

20(c)(2)  Timttshare  Plans 

The  Bureau  generally  projiosed  in 
§  1024.20(a)(1)  to  interpret  the  .scope  of 
the  homeownership  counselor  list 
requirement  to  ajiply  to  applicants  of  all 
federally  related  loans  pursuant  to 
section  19(a)  of  RESPA.  which  would 
include  ajqilicants  for  a  mortgage 
secured  by  a  consumer's  interest  in  a 
timeshare.  The  Bureau  did  not  propo.se 
any  type  of  exemption  from  the  list 
requirement  for  this  category  of 
applicants.  Timeshare  industry 
commenters  argued  that  the  reiiuirement 
for  a  list  of  counselors  .should  not  apply 
to  lenders  receiving  an  a|)plication  for  a 
mortgage  secured  by  a  consumer’s 
interest  in  a  timeshare.  They  asserted  an 
(!Xception  is  warranted  for  mortgages 
secured  by  time.shar(!s  because  of  their 
belief  that  there  was  no  Congressional 
intent  to  require  counseling  for 
timeshare  buyers  due  to  imicpie 
characleri.stics  of  the  timeshare 
industry,  the  lack  of  ])redatory  lending 
in  this  market,  the  lower  risk  to 
consimuii's  associated  with  default  of  a 
mortgage  secured  by  a  timeshare,-*  ‘  the 
j)rotections  ])rovided  by  State  law.  and 
the  timeshare  business  model  that  relies 
u])on  ])urchase  and  financing 
documents  being  executed 
simultaneously. 

The  Bureau  agrees  that  lenders  should 
not  he  obligated  to  provide  a  list  of 
homeownership  coun.selors  to 
aj)plicants  for  mortgages  .secured  by  a 
timeshare,  and  is  therefore  exercising  its 
authority  under  section  10(a)  of  RESPA 
to  provide  an  exemption  for  these 
tran.sactions  in  final  §  1024.20(c)(2). 
Although  the  Bureau  believes  that  some 
form  of  counseling  may  he  beneficial  to 
such  consumers,  the  Bureau  is 
concerned  that  counselors  at  coun.seling 
agencies  ajjproved  by  HUD  to  counsel 
consumers  on  standard  mortgage 
financing  may  not  he  trained  to  provide 
useful  coun.seling  addressing  timeshare 
pnrcha.ses.  For  that  reason,  the  Bureau 
is  concerned  that  the  benefit  of  the  list 
of  coun.selors  to  a  consumer  purchasing 
a  timeshare  could  he  cpiite  low.  The 
Bureau  has  therefore  determined  that 
exempting  timeshare  purchases  from  the 
li.st  re(|uirement  is  reasonable,  because  it 
is  unclear  whether  the  li.st  would 
provide  helpful  information  to 
consumers.  Accordingly,  the  final  rule 

‘■'CoiiiiiKmlnrs  stalml  llial  typically  if  a  (:cin,simi(!r 
clciaiilts.  till!  only  conscqiuincii  is  that  tlii;  consuinor 
loses  the  timoshari!  interest. 


does  not  retpiire  a  lender  to  j)rovide  an 
ctpplicant  for  a  mortgage  loan  secured  by 
a  timeshare,  as  described  under  11 
IJ.S.C.  1()l(.'i3D),  with  the  li.st  of 
homeownership  coun.seling 
organizations  required  under  1024.20. 

B.  B^gulcitinn  Z 

Section  1020.1  Authority,  Purpose. 
Coverage,  Organization,  Enforcement, 
and  Liability 

1(d)  Organization 
Kd)).*!) 

Section  1 020.1  (d)(.^)  describes  the 
organization  of  subi)art  E  of  Regulation 
Z,  which  contains  .special  rules  for 
mortgage  transactions,  including  high- 
cost  mortgages.  The  Bureau  would  have 
revised  §  1020.1(d)(.'5)  for  consistency 
with  the  Bureau’s  proj)o.sed 
amendments  to  1020.32  and  1020.34 
for  high-co.st  mortgages.  Specifically,  the 
Bureau  propo.sed  to  revi.se  §  1020.1  (d)(.5) 
to  include  the  term  "open-end  credit 
plan”  and  to  remove  the  term  “closed- 
end”  where  appropriate.  In  addition,  the 
Bureau  jjropo.sed  to  include  a  rciference 
to  the  new  prepayment  penalty  coverage 
te.st  for  high-cost  mortgages  added  hv 
the  Dodd-Erank  Act.  The  Bureau  did  not 
receive  any  comments  on  projjosed 
§  1020.1  (dK.*!)  and  is  finalizing  the 
provision  as  propo.sed,  with  oiu!  non¬ 
substantive  change  to  reflect  the  Dodd- 
Erank  Act’s  ado])tion  of  the  term  “high- 
co.st  mortgage”  to  refer  to  a  transaction 
that  meets  anv  of  the  coverage  tests  set 
forth  in  t?  1020.32(a). 

Section  1020.31  General  Rules 
31(c)  Timing  of  Disclosure 

31(c)(1)  Di.sclosures  for  High-Go.st 
Mortgages 

Since  the  enactment  of  the  original 
HOEPA  legislation  in  1994.  TILA 
.section  129(a)  has  set  forth  the 
information  that  creditors  must  provide 
in  the  additional  disclosure  for  high- 
cost  mortgages,  and  TILA  .section  129(1)) 
has  described  the  timing  requirements 
for  this  disclosure.  Specifically,  under 
TILA  section  129(1))(1),  the  disclosure 
nm.st  he  provided  not  less  than  three 
business  days  j)rior  to  consummation  of 
the  tran.saction.  Pursuant  to  TILA 
.section  129(h)(2)(A),  if  the  terms  of  the 
tran.saction  change  after  the  disclosures 
have  been  provided  in  a  way  that  makes 
the  disclosure  inaccurate,  then  a  new 
disclosure  must  he  given.  TILA  section 
129(h)(2)(B)  provides  that  such  new 
disclosures  may  he  given  by  telephone 
if  the  consumer  initiated  the  change  and 
if,  at  consiumuatioii,  the  new  disclosure 
is  provided  in  writing  and  the  consumer 
and  creditor  c:ertify  that  the  telephone 
disclosure  was  given  at  least  three  days 
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Ixd'ore  eonsuinmalion.  TILA  section 
129(1))(2)(C)  j)erinitte(l  the  Hoard  (now 
tlie  Bureau)  to  prescribe  regulations 
authorizing  the  modification  or  waiver 
of  rights  under 'I'lLA  section  129(1))  if 
such  modification  was  necessary  to 
permit  consumers  to  meet  a  hona  fide 
financial  emergency. 

TILA  .section  129(h)  is  implemented 
in  existing  §  1029. 31(c)(1).  .Section 
1()2(). 31  (c)(1)  provides  that  the  higli-cost 
mortgage  disclosure  shall  he  ])rovided  at 
least  three  business  days  prior  to 
consummation,  and  §  i()2(j.31(c)(l)(i) 
sets  forth  the  general  rule  for  j)roviding 
a  new  disclosure  in  the  case  of  a  change 
in  terms.  Section  1929.31  (c)(l  )(ii) 
permits  the  new  disclosure  for  a  change 
in  terms  to  he  provided  by  tele])hone  in 
certain  circumstances,  and 
§  1029.31  (c)(l)(iii)  sets  forth  the 
conditions  j)ursuant  to  whii:h  a 
consumer  is  permitted  to  modify  or 
waive  the  three-day  waiting  ])eriod  for 
a  disclosure  for  a  hona  fide  personal 
financial  emergency. 

The  Dodd-Frank  Act  did  not  amend 
TILA  section  129(t))(2)  concerning  the 
timing  recjui remen ts  for  high -cost 
mortgage  disclosures,  excej)t  to  clarify 
that  authority  under  TILA  section 
129(h)(2)((i)  to  permit  a  modification  or 
waiver  of  rights  for  hona  fide  ])ersonal 
financial  emergencies  transferred  from 
the  Board  to  the  Bureau.  The  Bureau 
thus  proposed  only  limited  revisions  to 
§  1929.31(c)(1)  and  related  commentary 
that  would  have  reflected  the  expanded 
types  of  loans  ])otentially  subject  to 
IIOFBA  coverage  as  a  result  of  the 
Dodd-Frank  Act.  F’or  example,  the 
j)roj)o.sal  would  have  included  the  term 
“account  opening"  in  addition  to 
“consummation”  to  reflect  the  fact  that 
the  Dodd-Frank  Act  expanded  the 
recjuirements  for  high-cost  mortgages  to 
llLLOCs. 

The  Bureau  received  one  comment 
concerning  ])roposed  1929.31(c)(1). 

The  commenter,  a  consumer  advocacy 
organization,  urged  the  Bureau  to 
eliminate  the  language  in 
S  1929.31  (c)(l)(ii)  ])ermitting  tele])hone 
disclosures  when  a  consumer  initiates  a 
change  in  the  transaction  after  the 
creditor  has  provided  the  high-c:ost 
mortgage  disclosure,  and  that  change 
results  in  different  terms.  'Fhe 
commenter  argued  that  i)ermitting 
telej)hone  disclosures  would  encourage 
slopj)iness  and  inconsisttmcv  in  the 
delivery  of  information  and  argued  that 
the  consumer  would  not  he  able  to 
remember  the  information  conveyed.  As 
noted  above,  1929.31  (c)(l)(ii) 
permitting  telej)hone  disclosures  in  the 
case  of  a  change  in  terms  implements  a 
long-existing  provision  of  TILA.  The 
Bureau  woidd  need  to  use  its  authoritv 


under  TILA  .section  lO.'ila)  to  remove 
this  provision.  Given  that  the  Dodtl- 
Frank  Act  neither  removed  nor  revi.sed 
this  ])rovi.sion,  the  Bureau  declines  to 
make  such  a  change  at  this  time.  With 
respect  to  the  commenter’s  s|)ecific 
concerns,  the  Bureau  notes  that 
^  1929.31(c)(l)(ii)  recjuires  a  written 
disclosure  at  consummation  or  account 
opening  that  reflects  any  changed  terms, 
along  with  a  certification  by  the 
consumer  and  creditor  that  telephone 
disclosures  reflecting  those  terms  were 
made  at  the  a])j)ro|)riate  time  j)rior  to 
consummation  or  account  o])ening. 

'Fhe  commenter  similarly  urged  the 
Bureau  to  eliminate  the  language  in 
§  1929.31(c)(l)(iii)  permitting  the 
con.sumer  to  modify  the  three-day 
waiting  period  for  a  hona  fide  personal 
financial  emergency.  The  commenter 
stated  that  the  urgency  for  financing  for 
some  consumers  should  not  .sup])lant 
])rotec.tions  for  other  consumers.  'Fhe 
llureau  declines  to  remove  or  amend 
^  1929.31  (c)(l)(iii).  Fhe  Board 
])rescrihed  §  1929.31  (c)(l)(iii)  ])ursuant 
to  its  authority  under  'FILA  section 
129(h)(2)(G)  wh(!n  it  first  implemented 
HOFF  A  l)y  final  rule  in  1995.  *'  'Fhe 
Bureau  understands  that  there  may  ht; 
conc:erns  about  creditors  abusing  the 
waiver  i)rovi.sion  in  certain 
circum.stances,  however  the  Bureau 
believes  that  the  ])rovision  may  henefit 
consumers  who,  for  example,  are  facing 
imminent  foreclo.sure.  Absent  specific 
information  indicating  that  a  change  is 
warranted,  the  Bureau  declines  to 
modify  this  long-standing  provision. 

'Fhe  Bureau  thus  finalizes  its 
amendments  to  §  1929.31(c)(1)  generally 
as  ])roposed  (/.e..  to  reflect  the 
provision's  expanded  a])i)lication  to 
llELOGs),  with  only  minor  revisions  for 
clarity. 

In  addition,  the  Bureau  is  revising 
comment  31(c)(l)(i)-2  for  clarification 
purposes  and  consistency  with  final 
§  1929.34(a)(19).  lJj)on  further 
consideration  of  these  provisions,  the 
Bureau  recognizes  that  the  ])rohihition 
of  financing  points  and  fees  in 

1929.34(a)(19)  prohibits  the  financing 
of  any  ])oint.s  and  fees,  as  defined  in 
^  1929.32(h)(1)  and  (2),  for  all  high-cost 
mortgages.  'Fhis  prohibition  includes  the 
financing  of  ])remiums  or  other  charges 
for  the  optional  produces  such  as  credit 
insurance  described  in  j)ropo.sed 
comment  31(c)(l)(i)-2.  Section 
1929.34(a)(19)  ])erniit.s,  however,  the 
financing  of  charges  not  included  in  the 
definition  of  points  and  fees.  For 
example,  1929.34(a)(19)  ])ermit,s  the 
financing  of  hona  fide  third-party 
charges,  such  as  fees  charged  hy  a  third- 
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])arty  coun.selor  in  connection  with  the 
consumer's  recei])t  of  ])re-loan 
counseling  for  a  high-cost  mortgage 
under  §  1 92.5.34(a)(.5).  Accordinglv, 
pro])o.sed  comment  31(c)(l)(i)-2  is 
n!vis(!d  for  clarification  ])urpo.ses  and 
consistency  with  these  other  ])rovi.sion.s. 

31(h)  (Corrections  and  Unintentional 
Violations. 

Section  1433(f)  of  the  Dodd-Frank  Act 
added  new  section  129(v)  to  'FILA,  1.5 
II.S.(C.  1939(v),  which  ])re.scrihe.s  certain 
conditions  under  which  a  creditor  or 
assignee  of  a  high-cost  mortgage  that  has 
failed  to  com])ly  with  a  flOEFA 
reciuirement,  de.sj)ite  acting  in  good 
faith,  will  not  he  deemed  to  have 
violated  the  requirement.  Section  129(v) 
permits  the  creditor  or  assignee  to  use 
this  provision  when  either  of  the  two 
following  sets  of  conditions  is  .satisfied: 
(1)  “Within  39  days  of  the  loan  closing 
and  })rior  to  the  institution  of  any 
action,  the  con.sumer  is  notified  of  or 
discovers  the  violation,  a])])ropriate 
restitution  is  made,  and  whatever 
adjustments  are  necessary  are  made  to 
the  loan  to  either,  at  the  choice  of  the 
c:onsumer — (A)  make  the  loan  .satisfy  the 
retpiirements  of  this  t:hapter:  or  (B)  in 
the  case  of  a  high-cost  mortgage,  change 
the  terms  of  the  loan  in  a  manner 
beneficial  to  the  c:onsumer  so  that  the 
loan  will  no  longer  he  a  high-cost 
im)rtgage”;  or  (2)  “within  99  days  of  the 
creditor’s  di.scovery  or  receipt  of 
notification  of  an  unintentional 
violation  or  hona  fide  error  and  prior  to 
the  institution  of  any  action,  the 
c:on.sumer  is  notified  of  the  comj)liance 
failure,  a])propriate  restitution  is  made, 
and  whatever  adjustments  are  necessary 
are  made  to  the  loan  to  either,  at  the 
choice  of  the  consumer — (A)  make  the 
loan  satisfy  the  recjuirements  of  this 
cha])ter;  or  (B)  in  tlie  ca.se  of  a  high-cost 
mortgage,  change  the  terms  of  the  loan 
in  a  manner  beneficial  .so  that  the  loan 
will  no  longer  he  a  high-cost 
mortgage.”-*'’  The  Bureau  did  not 
propose  to  issue  regulatory  guidance 
concerning  this  provision.  'Fhe  Bureau 
.solicited  comment  on  the  extent  to 
which  creditors  or  a.ssignees  are  likely 
to  invoke  this  ))rovision;  whether 
regulatory  guidance  would  he  useful; 
and  if  so,  what  issues  would  he  most 
im])ortant  to  address. 

'Fhe  Bureau  did  not  receive  comments 
from  industry  suggesting  that  creditors 
or  assignees  would  he  likely  to  invoke 
the  provision.  However,  the  Bureau 
received  a  numher  of  comments  from 
industry  and  con.sumer  grou]).s  that 
suggested  the  Bureau  provide  guidance 
on  certain  statutory  terms.  Both  industry 
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and  consumer  groups  asked  for  a 
definition  of  the  statutory  t(;rm  “good 
faith”  and  al.so  souglit  guidance  on 
whether  the  slatutorv  rtHjuireinent  that 
notice  of  an  unintentional  error  he  given 
“prior  to  tlie  institution  of  any  action” 
ap])lies  only  to  lawsuits  initiated  by  the 
consumer,  or  should  he  construed  more 
broadly  to  include  enforcement  actions 
and  various  tvpes  of  informal  dis])utes 
between  the  borrower  and  creditor. 
Cionsumer  groups  also  sought  guidance 
and  clarification  as  to  how  a  creditor’s 
use  of  the  statute  to  correct  an 
unintentional  violation  will  interj)lay 
with  TILA  rescission  rights. ■*“ 

In  addition,  both  indu.strv  and 
consumer  grou])s  sought  guidance  on 
the  operation  of  the  30-  and  OO-day 
periods  set  forth  in  sections  129(v)(l) 
and  (2).  resjjectively.  These  commenters 
expressed  concern  that  the  statute,  as 
drafted,  could  he  interpreted  to  require 
a  creditor  or  assignee  seeking  the  hemd’it 
of  section  120(vl  to  provide  notice  to  the 
consumer,  receive  the  election  of  the 
consumer’s  preferred  adjustment,  and 
implement  the  consumer’s  election 
within  the  30-  or  00-day  i)eriod. 

Indu.strv  and  consumer  groups  statcxl 
that  such  a  tiimdrame  would  he 
un workable,  and  industry  commenters 
suggested  this  would  result  in  creditors 
and  assignees  not  using  the  jjrovision. 

Both  indu.strv  and  consumer  groups 
offered  suggestions  for  a  more  workable 
operational  framework.  Specifically, 
indu.strv  commenters  suggcxsted  that  the 
30-  and  00-day  time  limits  shoidd  refer 
only  to  the  time  in  which  the  creditor 
or  assignee  must  notify  the  consumer 
about  the  violation,  hut  additional  time 
should  he  afforded  for  the  creditor  to 
offer  a  choice  of  adjustments  to  the 
c;onsumer,  for  the  consumer  to  elect  an 
adjustment,  and  the  creditor  to 
im])lement  the  consumer’s  elected 
adjustment.  Consumer  grou])s  also 
noted  that  a  consumer  may  need 
substantial  time  to  consider  a  crcnlitor’s 
propo.sed  adjustment  in  order  to  make 
an  informed  choice,  and  generally 
suggested  that  an  additional  30  to  (50 
days  from  the  time  of  notice  he  given  to 
consumers  to  make  an  election  of 
adjustment.  Similarly,  industry 
commenters  suggcisted  an  additional 
time  ])eriod  of  30  to  (50  days  he  afforded 
to  the  creditor  or  assignee  to  implcMncmt 
the  consumer’s  electcul  adjustment  and 
pay  any  restitution  that  may  he 
a])j)ro|)riate. 

The  Burcjau  recognizes  that  sccction 
129(v)  is  a  complex  provision,  and 
agrees  with  public  commenters  that 
several  of  the  features  and  terms  of  the 
provision  are  ambiguous.  1  lowever,  it  is 
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not  yet  clear  what  role  section  129(v) 
will  play  in  IK^EBA’s  .scheme  of 
regulation,  particularly  in  light  of  the 
Dodd-Frank  Act’s  comprehensive 
amendments  to  HOEBA,  and  the  lack  of 
c:omments  from  industry  sugge.sting  that 
creditors  or  a.ssignees  will  he  likely  to 
invoke  this  provision.  The  Bureau 
therefore  declines  at  this  point  to  issue 
detailed  interpretive  guidance  nigarding 
section  129(v). 

However,  the  Bureau  agrees  with 
indu.strv  and  consumer  groups  that  it  is 
important  to  clarifv  how  the  30-  and  (to¬ 
day  periods  operate.  Comments 
suggested  that  imi)lementing  the 
consumer’s  choice  of  adjustment — 
which  may  require  the  creditor  or 
assignee  to  make  changes  to  the 
documentation,  disclosure,  or  terms  of  a 
tran.saction — may  itself  take  more  than 
30  days.  It  is  thus  not  feasible  to  re(iuire 
creditors  and  assignees  invoking  the 
provision  to  al.so  provide  notice  of  the 
violation  to  the  consumer  and  allow  the 
consumer  appropriat(;  time  to  consider 
and  elect  an  adjustment  and  to  provide 
notice  of  that  election  to  the  creditor 
within  that  .same  30  or  (50  day  j)eriod. 

The  Bureau  is  adopting  a  new 
provision  at  §  1 02(5.31  (h)  and 
accompanying  comment  31(h)-l 
inter])r(;ting  section  129(v)  to  address 
these  issues.  Section  1 02(5.31  (h)  states 
that  a  creditor  or  assignee  in  a  high-cost 
mortgage  who,  when  acting  in  good 
faith,  failed  to  comply  with  a 
requirement  under  section  129  of  the 
Act  will  not  he  deemed  to  have  violated 
such  reciuirement  if  the  creditor  or 
a.ssignee  satisfies  specified  conditions. 
Tho.se  t.onditions  include  providing 
notice  to  the  consumer  within  30  or  (50 
days  (as  ajqnopriate)  of  the  pre.scrihed 
triggering  conditions  and  inqilementing 
the  consumer’s  chosen  adju.stments  and 
providing  ajjpropriate  restitution  within 
a  reasonable  time. 

In  adopting  new  prevision 
§  102(5.31  (h),  the  Bureau  is  interpreting 
the  language  of  section  129{v)  to  provide 
greater  clarity  with  respect  to  these 
timeframes,  which  will  a.ssist  creditors, 
a.ssignees,  and  consumers  seeking  to  use 
section  129(v).  In  the  Bureau’s  view, 
section  129(v)  is  amhiguous  regarding 
whether  the  “within  30  |or  (50|  days” 
timing  recpiirement  encomj)a.sses  all  the 
events  that  must  occur  fora  creditor  or 
a.ssignee  to  claim  the  provision’s 
h(!nefit — including  the  im))lementation 
of  the  consumer’s  choice  of 
adjustment — or  only  the  first  .st(!p,  the 
consumer’s  notification  or  discovery  of 
the  violation.  The  Bureau  htdieves 
(Congress’s  intent  was  to  make  it 
possible,  under  aj)pro])riate 
circumstances,  for  creditors  and 
assignees  to  sati.sfv  the  conditions  of 


section  129(v).  If  securing  the  protection 
of  section  129(v)  reejuired  a  creditor  or 
assignee  to  complete  within  30  or  (50 
days  tasks  that  cannot  reasonahlv  he 
done  in  that  time,  creditors  or  assignees 
might  never  .seek  to  use  the  inovision. 

The  Bureau  thus  believes  that,  to 
effectuate  (Congress’s  intent,  .section 
129(v)  should  he  interpreted,  if  j)os.sihIe. 
.so  that  creditors  and  assignees  can 
leasihly  meet  its  conditions.  The  Bureau 
agrees  with  indu.strv  and  consumer 
groiq).s  that  it  would  he;  unworkable  for 
a  creditor  to  complete  within  30  or  (50 
days  all  the  steps  to  (lualifv  for  section 
129(v)  relief.  Accordingly,  the  Bureau 
interprets  the  language  of  .section  129(v) 
to  mean  that  the  30-  and  (50-day 
.statutory  periods  set  forth  the  timeframe 
for  providing  notice  of  the  violation  to 
the  consumer,  hut  does  not  al.so  require 
that  the  consumer  elect  an  adjustment 
and  that  the  creditor  or  a.ssignee 
implement  that  adjustment,  along  with 
aj)propriate  restitution,  within  the  .same 
timeframe. 

With  res])ect  to  the  remaining 
statutory  condition.s — the  consumer’s 
election  of  an  adjustment,  the  creditor 
or  assignee’s  implementation  of  that 
adjustment,  and  the  cnnlitor  or 
assignee’s  paying  of  any  a|)pro])riate 
restitution — the  Bureau  believes  that 
(Congress  intended  this  provision  to 
encourage  creditors  and  a.ssignees  who 
have  acted  in  good  faith  to  remediate 
their  violations  of  IIOEBA.  and  that 
additional  time  is  neces.sary  for  them  to 
do  so. 

However,  the  Bureau  stresses  that,  for 
a  creditor  or  a.ssignee  to  enjoy  the 
benefit  of  section  129(v),  the  nujuired 
adjustment  must  still  he  conqjleted  in  a 
rea.sonahle  time.  While  the  Bureau 
interjirets  the  specified  30-  or  (5()-day 
period  to  cover  only  notice  of  a 
violation  to  the  consumer,  the  Bureau 
does  not  believe  Congress  intended  to 
allow  the  remaining  stej).s  in  section 
129(v)  to  take  an  arbitrarily  long  time, 
'file  Bureau  believes  Congress  intended 
a  creditor  or  a.ssignee  to  make  the 
appropriate  restitution  and  complete  the 
required  .section  129(v)  modifit:ation 
within  a  rea.sonahle  time  ])eriod.'*^  In  the 
Bureau’s  view,  allowing  a  reasonable 
time  for  a  creditor  or  assignee  to  c:arry 
out  the  steps  necessary  to  hemefit  from 
section  129(v)  would  effectuate 
Congress’s  pur])o.se  of  encouraging 
creditors  and  assignees  who  have  acted 
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in  good  faith  to  remediate  tlieir 
violations  of  HOEl^A.  If  a  creditor  could 
take  any  amount  of  time  to  fulfill  the 
s(!ctioii  129(vl  conditions,  the  creditor 
might  wait  without  comiileting  the 
r(!(]uired  modification  unle.ss  and  until 
it  faced  liahilily  for  its  violation. 

.S(!ction  102(>.31(h}  reflects  this 
interpretation  hy  nujuiring  both 
appropriate  restitution  and  the  recjuired 
adjustments  to  a  loan  to  he  completed 
within  a  reasonahle  time.  What  length  of 
time  is  reasonahle  may  dej)end  on  the 
circumstances,  including  the  nature  of 
the  violation  at  stake.  The  Bureau 
therefore  declines  to  provide  detailed 
guidance  on  what  ]3eriods  would  he 
reasonahle.  However,  as  the 
accompanying  new  comment  31(hl-1 
notes,  the  Bureau  generally  regards  30 
days  after  the  consumer  sends  notice  of 
the  chosen  adjustment  as  reasonahle. 

Comment  31(h)-1  also  provides  a 
clarifying  interpretation  of  the  notice 
and  election  ])roc(!dure.s.  .Section  129(vl 
is  also  amhiguous  as  to  how  consumers 
are  to  he  notified  that  they  have  a  choice 
of  namuly  and  how  thev  are  to  inform 
creditors  of  their  choice.  The  Bureau 
h(di(!ve.s  that  C-ongress  intcmded  for 
consumers  to  have  a  niasouahle 
opportunity  to  make  a  choice  under 
.section  129(vl.  In  the  Bureau’s  view, 
this  purpose;  is  effectuated  hy 
interjjretiug  section  129(v)  to  r(;(]uire  a 
creditor  or  assignee  to  j)rovide  adequate 
notice  of  the  choices  available  to  the 
consumer.  .S])ecifically,  comment  31  (hj- 
1  notes  that  the  initial  notice  .sent  to  the 
consumer  should  he  in  writing,  should 
offer  the  cousumer  the  proj)o.sed 
adjustments,  and  should  state  the  time 
within  wiiich  the  consumer  must 
choose  an  adjustment.  Comment  31  (hj- 
1  further  explains  that  the  Bureau 
regards  80  days  as  generally  sidficient  to 
provide  adeejuate  notice  of  the 
consumer's  right  to  make  an  election. 

Finally,  the  Bureau  is  clarifying  in 
§  1 028.31  (h)  and  its  accom])anying 
commentary  certain  statutory 
terminology  for  consistency  with 
exi.sting  R(;gulalion  Z  termim)logy,  and 
to  reflect  the  Dodd-Frank  Act's 
expansion  of  loans  potentially  subject  to 
HOFFA  coverage  to  include  open-eud 
credit  ])lans.  Thus.  §  1 028.31  (h)  and  its 
accompanying  commentary  u.se  the 
terms  “consummation  or  account 
opening”  and  “loan  or  credit  jjlan”  to 
clarify  that  1 028.31  (hj  ai)])lies  to  both 
clo.sed-end  and  open-end  c;redit. 


.S(;ction  1028.32  Re(|uirements  for 
High-Cost  Mortgages 

32(a}  (Coverage 
32(a}(l} 

Prior  to  the  Dodd-Frank  Act,  the 
statutory  |)rotections  for  high  cost 
mortgages  generally  w(;re  limited  to 
closed-end  refinancings  and  home- 
e(|uity  mortgage  loans  with  APRs  or 
jjoints  and  fees  that  exceeded  the 
thresholds  pre.scrih(;d  hy  TILA  .section 
103(aa).  as  inqjlemented  hy  existing 
§  1028.32(a)(l}.  The  Dodd-Frank  Act 
exj)anded  HOEPA’s  coverage  hy 
providing  in  TILA  section  103(hhl(ll 
that  the  term  “high-c;o.st  mortgage” 
means  any  consumer  credit  transaction 
that  is  secured  hy  the  consumer’s 
principal  dwelling,  other  than  a  reverse 
mortgage  transaction,  if  any  of  the 
j)rescrihed  high-cost  mortgage 
thre.sholds  are  met.  As  discu.ssed  in  tin; 
sect ion-hy-.sect ion  analysis  of 

l()28.32(al(l  l(i}  through  (iii),  h(;low, 
the  Dodd-Frank  Act  adju.st(;d  HOEPA’s 
existing  APR  and  ])oints  and  fees 
thresholds  and  added  a  third  HOEPA 
coverage  test  based  on  a  transaction’s 
prei)aynn;nt  pi;nalties. 

The  pro])osal  would  hav(;  revi.sed 
S  l()28.32(al(ll  to  implement  TlLA’s 
ann;nd(;d  definition  of  “high-cost 
mortgage”  hy  removing  the  coverage 
exclusions  for  r(;sid(;ntial  mortgage 
transactions  (/.e.,  purcha.se-money 
mortgage  loans}  and  HELOCs  while 
retaining  the  exclusion  ofrever.se 
mortgage  transactions.  .Specifically,  the 
proj)osal  would  have  defined  “high-cost 
mortgage”  in  §  l()28.32(al(l )  to  mean 
any  consumer  credit  transaction,  other 
than  a  reverse  mortgage  transaction  as 
defined  in  §  l()28.33(a},  that  is  setaired 
hy  the  consumer’s  principal  dwelling 
and  in  which  any  one  of  the  high-cost 
APR,  ])oints  and  fees,  or  pr(;pavment 
])enalty  coverage  tests  is  met.  Proposed 
comment  32(al(l}-l  would  have 
clarified  that  a  high-cost  mortgage 
includes  both  a  clo.sed-  and  oj)en-end 
credit  transaction  secured  hy  the 
consumer’s  j)rincipal  dwelling.  The 
comment  also  would  have;  clarified  that, 
for  ])urj)o.ses  of  determining  coverage 
under  §  1028.32,  an  o])en-end  credit 
tran.saction  is  limit(;d  to  account 
opening;  an  individual  advance  of  funds 
or  a  draw  on  the  cn;dit  line  suhsecpient 
to  account  opening  does  not  constitute 
a  “tran.saction”  for  this  ])ur])o.se.  As 
noted  in  the  ])ro])osal,  the  Bureau 
believes  that  such  a  clarification  is 
needed  to  permit  creditors  to  determine 
whether  a  HEIXX;  is  a  high-cost 
mortgage  once  (i.o.,  at  account  opening}, 
rather  than  having  to  evaluate  the 
HELCX;  for  high-cost  mortgage  coverage 


each  time  the  consumer  draws  ou  the 
credit  line. 

The  Bureau  received  numerous 
comments  concerning  the  jiroposed 
(;xpand(;d  .scope;  of  loan  types  covered 
hy  HOEPA.  The  Bureau  addre.sses  Iho.se; 
coverage-related  comments  in  the 
•section-hy-section  analysis  of 

l()28.32(a}(2)  below.  One  commenter 
expr(;ssed  an  overall  c:oncern  that  the 
Bureau  is  not  coordinating  its  2013 
HOEPA  Final  Rule  with  the 
implementation  of  other  title  XIV 
])rovisions,  and  suggested  that  HOEPA’s 
])rotections  w(;re  not  necessary  givt;n 
the.se  other  provisions.  As  di.scus.s(;d  in 
Part  111  of  this  preamble,  the  Bureau  is 
carefully  coordinating  its  rules.  The 
Bureau  notes  that  the  Dodd-Frank  AO’s 
amendments  to  HOEPA  are  self- 
effectuating  in  the  absence  of 
regulations. 

The  Bureau  received  no  comments 
concerning  other  asjiects  of  ])roposed 

1028.32(a)(1)  or  comment  32(a)(1)-l 
and  adoi)ts  them  gen(;rally  as  ])ro])osed, 
except  that  the  Bureau  retains  for 
organizational  ])urposes  the  exi.sting 
structure  of  §  1028.32(a)(1),  including  its 
cro.ss-reference  to  §  1028.32(a)(2)  for 
exem])tion.s  from  HOEPA  coverage. 

32(a)(l)(i) 

Prior  to  the  Dodd-Frank  Act,  TILA 
section  103(aa)(l)(A)  ])rovided  that  a 
transaction  was  cover(;d  hy  HOEPA  if 
the  APR  at  consummation  of  the 
transaction  would  exceed  hy  more  than 
10  percentage  points  the  yield  on 
Treasury  securities  having  c:om))arahle 
periods  of  maturity  (measured  as  of  tin; 
fifteenth  day  of  the  month  immediately 
])r(;cedlng  the  month  in  which  the 
application  for  the  extension  of  credit 
was  received  hy  the  creditor).  Pursuant 
to  its  authority  under  TILA  .section 
103(aa)(2)  (re-designated  by  the  Dodd- 
Frank  Act  as  section  103(hb)(2)),  the 
Board  in  2001  lowered  the  APR 
threshold  for  first-lien  transactions  to  8 
])erceutage  points  above  the  yield  on 
comparahh;  Treasury  securities  and 
retained  the  higher  APR  threshold  of  10 
])ercentage  ])oints  above  the  yield  on 
comjjarahle  Treasury  securities  for 
suhordinate-lien  tran.sactions,  thus 
cn;ating  a  two-ti(;r(;d  APR  test  for 
I  lOEPA  coverage.  The  APR  thre.sholds 
are  imj)lemented  iu  existing 
lil028.32(a)(l)(i). 

TILA  .section  103(hh)(l)(A)(i).  as 
added  hy  section  1431  of  the  Dodd- 
Frank  Act,  e.ssentially  codifies  the  two- 
tiered  APR  test  for  HOEPA  coverage 
adopted  hy  the  Board  in  2001,  with 
c(;rtain  changes.  .Specifically,  TILA 
.section  103(hh)(l  )(A)(i): 


"'(ili  I  R(i,'')(i04,  (i.SOl?  (Ow;.  20.  2001). 
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•  Clianges  the  APR  bcaichmark  from 
the  yield  on  (:onij)aral)le  Treasury 
securiticis  to  the  "average  prime  offer 
rate,”  as  defined  in  'I’lLA  section 
12‘)C(h)(2}(B}: 

•  Revises  the  i)er(;entage-point 
tliresholds  for  first-  and  snl)ordinate-lien 
transactions:  and 

•  Creates  a  sejiarate,  higher 
percentage-i)oint  threshold  for  smaller- 
dollar-amonnt,  first-lien  transactions 
secured  hy  personal  property. 

The.se  changes,  as  implemented  hy  the 
final  ride,  are  discussed  helovv, 
following  a  di.scnssion  of  (1)  the 
Bnrean's  propo.sal  to  use  the 
“transaction  coverage  rate”  as  an 
alternative  to  the  APR  for  pnrpo.ses  of 
determining  MOEPA  coverage  under 
§  l{)2(i.32(a)(l)(i),  and  (2)  general 
comments  concerning  the  use  of  the 
APR  for  testing  for  IIQEPA  coverage. 

Animal  Percentage  Rate  versus 
Transaction  Coverage  Rate 

The  Bureau  projiosed  two  alternatives 
in  jnoposed  §  l{)2(i.32(a}(l)(i)  to 
imjilement  the  revised  APR  thresholds 
for  HOEPA  coverage  under  I'lLA  section 
103(1)1)1(1  KAHiJ.  Alternative  1  would 
have  used  the  APR  as  the  metric  to  he 
compared  to  the  average  prime  offer  rate 
for  determining  HOEPA  coverage  for 
both  closed-  and  o])en-end  credit 
transactions.  Alternative  2  would  have 
been  snhstantially  identii:al  to 
Alternative  1.  but  it  would  have 
snhstitnted  a  “transaction  coverage  rate” 
for  the  APR  as  the  metric  to  he 
compared  to  the  average  ])rime  offer  rate 
for  clo.sed-end  credit  transactions.  The 
Bnrean  propo.sed  Alternative  2  in 
connection  with  the  Bureau’s  2012 
TILA-RESPA  Integration  Propo.sal. 
which  would  have  broadened  the 
general  definition  of  finance  charge  for 
closed-end  transactions  under 
Regulation  Z. In  its  HOEPA  i)ropo.sal, 
the  Bnrean  solicited  comment  on 
whether  to  adopt  Alternative  1  or 
Alternative  2  for  clo.sed-end 
transactions.  The  Bnrean  al.so  noted  that 
it  would  not  adopt  Alternative  2  if  it  did 
not  change  the  definition  of  finance 
charge  in  connection  with  the  2012 
TILA-RESPA  Integration  Propo.sal. 
Propo.sed  comment  32(al(l  )(i)-l  would 
have  clarified  how  to  determine  the 
“transaction  coverage  rate”  for  closed- 
end  transactions  if  Alternative  2  were 
adoj)ted. 

As  discussed  in  ])art  11  above,  in 
August  2012,  the  Bnrean  extended  the 
notice-and-comment  ])eriod  for 
comments  relating  to  the  propo.sed 
ado])tion  of  the  more  inclusive  finance 


■^Soa  77  I’K  4<H)‘)1, 4!)  1  ()()-().)  (Au<>.  l.S.  2012) 
((liscussin”  tlio  tran.siiction  covoragc;  rata). 


charge,  including  related  aspects  of  the 
HOEPA  proj)o.sal  such  as  the  transaction 
coverage  rate.  At  that  time,  the  Bnrean 
noted  thcit  it  would  not  he  finalizing  the 
more  inclusive  finance  charge  in 
(annary  201 3. The  Bnrean  therefore 
does  not  addre.ss  in  this  rulemaking  the 
nnmerons  j)nhlic  comments  that  it 
received  concerning  the  j)roj)o.sed 
alternatives  for  the  APR  coverage  te.st. 
'Hie  Bnrean  in.stead  will  addre.ss  such 
comments  in  connection  with  its 
finalization  of  the  2012  TILA-RESPA 
Integration  Propo.sal.  thus  resolving  that 
issue  together  with  the  Bureau’s 
determination  whether  to  adoj)t  the 
more  inclusive  finance  charge.  The  final 
rule  thus  adojits  Alternative  1  (Le..  use 
of  APR}  in  §102().32(a}(l)(i). 

Use  of  the  Annual  Percentage  Rate  for 
HOEPA  Coverage 

'I’he  Bnrean  received  several 
comments  generally  discussing  the  use 
of  the  APR  for  determining  HOEPA 
coverage.  One  State  housing  finance 
authority  commenter  suggested  that  the 
Bnrean  replace  the  APR-hased  coverage 
te.st  for  both  closed-  and  open-end 
tran.sactions  with  a  .simj)ler,  intere.st 
rate-ha.sed  test  that  would  he  easier  to 
explain  to  consumers  and  would 
eliminate  regional  variations  due  to 
closing  charges.  Given  that  I’lLA  clearly 
contemplates  an  APR-hased  coverage 
test  for  determining  the  applicability  of 
HOEPA  ])rolection.s,  as  well  as  other 
types  of  special  j)rotections,  the  Bnrean 
(leclines  to  adopt  an  interest  rate-ha.sed 
test  for  high-c:ost  mortgages  in  this 
rulemaking.-” 

The  Bnrean  also  declines  to  ado])t  in 
the  final  rule,  as  suggested  hy  one 
consumer  advocacy  commenter,  a 
requirement  that  non-interest  finance 
charge  items  he  included  in  the  APR 
calculation  for  HELOCs  for  purposes  of 
determining  HOEPA  coverage.  As  noted, 
the  Dodd-Frank  Act  expanded  HOEPA 
coverage  to  HELOCs  in  TILA  section 
103(1)1)1(1  )(A).  In  doing  so.  Congress  did 
not  .set  forth  any  special  standards  for 
a|)plying  the  APR  coverage  test  to  open- 
end  credit.  Under  the  H()EPA  proi)o.sal, 
HELOC  creditors  thus  ivonld  have 
tested  HELOCs  for  HOEPA  coverage  hy 
using  the  standard  APR  that  creditors 
calculate  for  HELOC  disclosures. 
S])ecifically,  unlike  for  clo.sed-end 
transactions,  where  the  APR  rellects 
c:o.sts  other  than  interest,  HELOC  APRs 


•"'.SVy;  77  t'K  .')4H43  t.Supt.  (i,  2012)  (discussing  lliu 
Tll.A-KlvSl’A  Inlugnition  I’roposiit):  77  KK  .54844 
(.S(!|)l.  (i.  2012)  (discussing  Iliu  HOtiPA  l'ro))()sal). 

•"  .S’(,>(Cril.A  suctions  1 2tl('.(a)((i)(I))(ii)  and 
12tl(:(c)(1)(IS)(ii)  (al)ility-lo  r(!pay  and  qualified 
inorlgagu  r(!quiruinonls).  12t)l)(l))(;i)  (escrow 
[■(iquirenunils).  and  12!)H(f)(2)  (apprai.sal 
r(!(|uirem{!nls). 


include  only  interest.-*^  One  consumer 
group  commenter  urged  the  Bnrean  to 
make  the  APR  coverage  te.st  more 
consistent  between  closeil-  and  open- 
end  credit  hy  adopting  a  more  inclusive 
APR  calculation  for  HELOCs.  The 
commenter  argued  that,  under  the 
Bureau’s  propo.sal,  a  creditor  could 
im])Ose  astronomical  closing  co.sts  on  a 
HELOC  without  meeting  the  APR 
coverage  test,  hecan.se  such  charges  are 
not  included  in  the  APR  calculation  for 
HELOCs.  The  commenter  expressed 
concern  that  the  difference  in  the  APR 
calculation  for  HELOCs  versus  clo.sed- 
end  transactions  will  unduly  encourage 
t:reditor.s  to  steer  consumers  toward 
HELOCs,  and  particularly  to  HELOCs 
with  excessively  high  closing  co.sts. 

'File  Bureau  acknowledges  that 
Regulation  Z  requires  a  different 
calculation  of  APR  for  clo.sed-end 
tran.sactions  (interest  rate  j)lus  other 
charges)  than  for  HELOCs  (intere.st  rate 
only)  for  disclosure  jiurpo.ses.  Using 
the.se  existing  APRs  for  HOEPA 
coverage  necessarily  means  that  non¬ 
interest  charges  will  he  reflected  in  the 
APR  for  clo.sed-end,  hut  not  for  open- 
end.  tran.sactions.  The  Bureau  declines 
at  this  time,  however,  to  adopt  a 
different  APR  for  HELOCs.  Fir.st,  the 
Bureau  notes  that  creditors  have  been 
reipiired  to  use  the  (interest  rate)  APR 
for  HELOC  disclosures  for  more  than 
twenty  years,  and  this  APR  is  consistent 
with  the  APR  used  for  other  oj)en-end 
taedit.-*-’  Moreover,  notwithstanding  the 
commenter’s  concern,  the  Bureau 
believes  that  the  HOEPA  points  and  fees 
coverage  te.st  shoidd  constrain  IIEILOC 
creditors  from  imposing  excessively 
high  closing  costs.  As  (liscu.ssed  in  the 
.section-hy-section  analysis  of 
§  1028. 32(h)(2)  below,  the  final  rule 
adopts  a  points  and  fees  definition  that 
is  the  same  in  all  material  respects  for 
clo.sed-  and  open-end  credit.  Finally,  the 
Bureau  believes  that  introducing  a  new 
APR  calculation  for  HELOC  creditors 
solely  for  determining  HOEPA  coverage 
could  impose  additional  com])liance 
costs  that  would  need  to  he  carefully 


■‘-'I'll. A  suction  I28(a)(;i)  aiul  (4)  requiros 
(lisclosuro  of  tlio  finania!  cliaq’o  and  tlio  linaiua; 
(:liai'5>(!  (jxpros.sod  as  an  "annual  |)(!rc(!nla}’(!  rain." 
lor  wliicli  till!  inlorosi  rain  (alon{>  with  ollinr  ilnins 
in  till!  tinanen  charge)  is  a  laclor  in  thn  calculation. 
S<fr  S  ll)2(>.  lH(tl)  and  (n).  TII.A  snclion  127A(a).  in 
contrast,  provides  that  HKI.OC  creditors  innsi 
disclose!  thn  annual  p(!rc(!ntann  rale  alone  with  a 
.slatninnni  that  llu!  rate  do(!s  not  include  costs  other 
than  interest.  'I'hus.  pursuant  to  SS  1028.14(1))  and 
.40.  the  Al’K  to  he  disclosed  lor  a  HKI.lXi — as  for 
ollu!!'  types  of  open-end  credit — is  the  periodic  rale 
multiplied  hy  tlie  nuinher  of  |)(!riods  in  a  year  under 
§1028.40. 

‘‘.See.  (!.”..  .54  t'K  24870  ()une  0.  lilSil)  (adopliii” 
IIKLOC  disidosure  rules  to  inipleni(!nt  the  lloine 
liquilv  I.oan  Consumer  I’roloclion  Act  of  1988); 
§1028.14(1)). 
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analyzed.  Thus,  tlu;  Bureau  l)elieves  that 
comiueuts  eoueeruiug  the  disparity 
Ixitweeu  the  ABR  for  clo.sed-  and  ojieu- 
eud  credit  frausactious  are  better 
considered  as  part  of  a  la'oader 
reevaluatiou  oflhe  HKIXX^  provisions  of 
Regulation  Z.  rather  than  in  the  context 
of  this  rulemaking  to  implement  section 
1431  of  th(!  Dodd-Frank  Act.^' 

Average  Prime  Offer  Rale  as  Benchmark 

As  noted  above,  the  Dodd-Frank  Act 
ameiuhul  HOfd’A  by  changing  the 
henchmark  against  which  the  APR  must 
he  measured  to  determine  IlOEPA 
coverage  from  the  yield  on  comparable 
Treasury  securities  to  the  average  ])rime 
offer  rate,  (hdined  in  TILA  section 
12t)C(l)l(2l(Bl  to  mean  the  average  ])rime 
offer  rate  for  a  comjiarahle  transaction  as 
of  the  date  on  which  the  intere.st  rate  for 
the  tran.saction  is  set,  as  jjuhlished  hv 
the  Bureau.  TILA  section  12t)C(h)(2)(B) 
essentially  codifies  the  definition  of 
average  prime  offer  rate  adopted  by  the 
Board  in  its  2008  HOEPA  Final  Rule 
and  imj)lemented  in  ^  1020.35.^"’ 

,S(!ction  102(>.3.‘i  prohibits  certain  acts 
or  ])ractices  in  connection  with  higher- 
priced  mortgage  loans.  1  ligher-jiriced 
mortgage  loans,  in  contrast  to  high-cost 
mortgages,  are  closed-end  cnulit 
transactions  with  APRs  that,  in  general. 
(;xc(!ed  the  avcaage  prim(^  oiler  rate  for 
a  comi)arahle  transaction  as  of  tin;  date 
tin;  intere.st  rate  for  the  transaction  is  set 
by  more  than  1..5  or  3..'j  ])ercentage 
points  for  first-  and  subordinate-lien 
transactions.  resj)ectivelv.'’'* 

Section  l()2().3.'j(al(2l  provides  that 
the  average;  jjriine  offer  rate  means  an 
APR  that  is  derived  from  the  a\'i;rage 
interest  rates,  points  and  “other  loan 
|)ricing  terms”  ciirrentlv  offered  to 
consumers  by  a  re])re.sentative  sami)le  of 
creditors  for  fixed-  and  variable-rate 
clo.sed-end  credit  transactions  with  low- 
risk  i)ricing  characteristics.  Section 
l()28.35(a)(2l  also  indicat(;.s  that  a  table 
with  the;  average  prime;  e)ffe;r  rates  fe)r  a 
hre)ael  range;  of  tyj)e;s  of  e:lo.se;el-e;nel  e:re;eiit 
transaeliems  is  piihli.she;el  em  the;  internet 


In  tlii.s  niganl.  IIm;  Bun!iiii  nolns  llial  it  has 
inluM'ilnd  Iniin  thi;  Hoard  a  |)ro|)(>sal  to  ainond  tho 
nK|uin!inonls  tor  Htd.tX:  disclosun^s  iindetr  curriMit 
(§22(1. all  in  Ilia  Hoard's  |iro|)osal).  .Son  74 
t'K  4:i42S  (An}>.  2ei.  2()()!)).  'I'lii!  Hnnsni  anticipatos 
Unali/.in^  tiu!  Hoard's  proposid  in  tlu!  lutnn!. 

^  '.S'oe  72  I'K  44.")22.  44.=i:t4-2(i  (Inly  20.  2008). 
‘'•tixisling  tj  102(i.2.'>  contains  nipayinont  aliility 
rocpiiroinants  and  otiiar  nistrictions  lor  liighar- 
pricad  morl”a^a  loans.  'I  lia  Hnraan's  2012  /VI'K 
l-'inal  Knla  is  rainoviiif;  tliosi-  raipiiranianls  in 
connaction  with  its  iniplainantation  in  t;  1020.42  ot 
till!  l)odd-l-'rank  .Act's  ahility  to-rapay  and  (|naliliad 
nioi1f4aj;a  provisions.  Ilowavar.  I020.2.'i  is  l)ain}> 
rataiiii!d  lor  ascrow-  and  appraisal-ralatad 
raipiiraniaiits  lor  liighar-pricad  inort^'aga  loans, 
which  ara  haing  iniplaniantad  in  tha  Hnnian's  2012 
Mscrows  Final  Knla  and  tha  2012  inliiragancv 
appraisals  rnlaniakin^.  raspiiclivalv. 


anel  upelateel  at  least  wi;e;kly.  Existing 
exmiments  3r)(al(2l-l  through  -4 
proviele  fnrtlier  eletails  e:e)ne:erning  the 
c.aleailation  tmil  n.se  of  the;  avenige  prime; 
eiffer  rate.'*'  In  re;le;vant  jiart: 

•  Ce)mnii;nt  3.'i(ii){2)-1  state;s  that  ehita 
reporteel  in  the  Fre;eltlit;  M.ie;  Primary 
Meirtgage  Marke;l  Survey'*  (PMMS)  is 
nse;el  to  e:ale:ulate;  the;  average  prime  eiffer 
rates  re;i)e)rte;ei  in  the;  inte;rnt;t  table. f’er 
variable-rate  Iran.saedieins,  the;  “other 
leian  iirieang  terms"  (i.c..  either  tlitm 
interest  rateis  anel  ]ioinls)  that  are;  nseel 
tei  e:ale:uliite;  the;  average;  prime;  eiffer  nites 
ine'.luele;  eaimmonly  nseel  ineliceis, 
margins,  anel  initial  fixe;el-r;ite  jierieiels. 

•  Ceimnient  3.'i(a}(2)-2  neiteis  tli;tt  the; 
puhlisheel  ave;rage;  prime;  offer  rate;  tables 
inelicate;  how  tei  ielenlifv  a  “e:eimparalile; 
transaeXiem"  for  purpei.se;s  eif  e:ale:ulating 
the  APR  tei  average;  prime;  oiler  rate; 
spreael  that  is  re;epiire;el  tei  eletermine 
higher-]}rie;e;el  meirtgage;  leian  exiverage; 
uneleir  tj  l()2(i.3.'}.'»’' 

•  Ceimnient  3.'i(a)(2)-3  preivieles  that, 
feir  purposes  eif  deiterniining  higher- 
jiriceiel  mortgage;  loan  e:eive;rage;  under 
§1028.35.  a  transaediein’s  APR  is 
eximpareel  tei  the;  ave;rage;  ])rinie;  offi;r  rate; 
as  eif  the;  elate;  the;  transaediein's  interest 
rate;  is  set  (eir  “leie;k(;el”)  lie;feire; 


■'^In  proposing  to  cross-iiiliiiiinci!  Kognliition  /,'s 
existing  gnidiinci!  lor  iivoragii  priniii  oiler  rales 
relating  to  higher-pric(!d  inorlgage  loans,  the 
llOld’A  proposal  noted  that  Regulation  Z's  existing 
connnenis  2.')(a)(2)-l  through  -4  likelv  would  hi! 
renninhered  as  coininenls  2.')(a)(2)(ii)-l  through  -4 
lor  oi'gani/.alional  inirposes  ilaiul  when  the  Hiirean 
adopted  the  transaction  coverage  rate  in  t?  ll)2l>.25 
in  connection  with  a  more  inclusive  linance  chai-ge 
delinilion.  As  discussed,  the  Hureau  has  postponed 
action  with  respect  to  the  proposed  more  inclusive 
linance  chai-ge.  However,  as  descrihed  in 
connection  with  the  Hureaii's  21112  liscrows  Final 
Rule,  the  Hurean  is  rennmhering  existing 
connnenlarv  to  11)211.25  concerning  the  average 
prime  oiler  rate  lor  other  reasons,  'rlui  cross- 
relerences  in  commenlarv  to  ll)2t).22(a)(2)  in  this 
linai  rule  reliect  the  nnmhering  that  is  being 
adojited  in  the  2012  Fscrows  Final  Rule,  ratlier  than 
the  numhering  ol  existing  commentarv  to  section 
1020.23. 

■"'The  I’MM.S  contains  pricing  data  lor  lour  Ivjies 
ol  closed-end  transactions;  one-vear  AR.\1.  -Vi  ARM. 
20-year  lixed-rale.  and  15-vear  lixed-rale.  The 
l>ricing  data  lor  those  Iransai.liims  is  used  to 
estimate  average  prime  oiler  rales  lor  the  other 
lixed-  and  varialile-rate  loan  products  listed  in  the 
internet  tahle. 

■'‘'The  relerenced  guidance  is  availahle  at  hllp: 

//n  n  n  .H'/ec.gov/mle.sp/eof/.  The  lirsl  laclor  to 
consider  in  determining  a  “comparahle  transaction" 
is  whether  the  transaction  under  consideration  is 
lixed-rale  or  variahle-rale.  (One  tahle  contains 
average  prime  oiler  rales  lor  lixed-rale  transactions, 
and  one  tahle  contains  average  prime  oiler  ral(!.s  lor 
variahle-ral(!  transactions.)  TIu!  olh(!r  inlormation 
ni!cessarv  tor  d(!t(!riuining  tiu!  most  comparahli! 
transaction  is  (I )  the  date  that  tiu!  int(!r(!.sl  rati!  lor 
the  transaction  was  .s(!t;  and  (2)  the  term  ol  the 
transaction.  In  the  casi!  ol  a  lixed-rati!  transaction, 
the  term  is  Ihi!  transaction's  term  to  maturitv.  In  Ihi! 
ca.si!  ola  variahle-rati!  transaction,  the  term  is  the 
initial  lixed-rale  period,  rounded  to  the  near(!sl 
numher  ol  whole  yisirs  (or.  il  the  initial  lixed-rale 
period  is  less  than  one  year,  thi!  term  is  one  year). 


Cdii.sunmicitidn.  Tlu;  cdinmunt  .sp(;(:ifi(;s 
that  if  a  croditdr  s(;t.s  tlu;  intorost  rate; 
initially  and  tlion  sot.s  it  at  a  diflurunt 
lovdl  huldi’d  cdn.summalidn,  tlu;  crudildr 
sluiuld  u.si;  (lit;  la.st  data  tlu;  intaro.st  nitu 
is  sol  liofdrt;  cdiisumiiuitidii. 

•  (idinmont  35(a)(2)-4  r(;.statos  tluit 
tlu;  avorago  prinu;  dffor  rato  talilos.  ahiiig 
with  tlu;  motluiddldgy  tbr  calctilating 
avoragt;  jirinu;  tiflbr  rat(;.s,  an;  pulilisliod 
dll  tlu;  intornot. 

Pniptisod  §  1()2(i.32(a)(l)(i)  wduld 
liavo  ini])lonu;ntod  tlu;  chango  in  tlu; 
hoiu'.hinark  Ibr  flOEPA’s  APR  cdvorago 
tost  from  tho  yiold  (in  cdinparalilo 
Troasury  .socuritios  to  tho  avorago  ])rinu; 
dffor  rato.  Proposod  (ximmont 
32(a)(l  )(i)-2  would  havo  clarifiod  that 
croditors  sluiuld  dotormiiu;  tho 
aiijilioalilo  avorago  ])rimo  offer  rato  for 
olo.sod-ond  transactions  for  jnirjiosos  of 
§  l()2(i.32(a)(l)(i]  iiursuant  to  tho  sanu; 
guidancosot  forth  in  §  1028. 35(a)(2)  and 
commontary  thoroto.  Proposod  commont 
32(a)(1)(i)-3  would  havo  jirovidod 
additioucil  guidanco  for  using  tho 
motliodology  .sot  forth  in  §  1028. 35(a)(2) 
to  dotormiiu;  tho  applicahlo  itv(;rago 
jirinu;  offer  rato  for  LlELOCs.  Tho 
Buroau  lioliovos  that  additional 
guidanco  for  Hl’il.tXls  is  warrantod 
iiocauso.  iis  discussod  in  tlu;  ])r(;amlilo  to 
tlu;  jirojuisal,  tho  av(;r<igo  jirinu;  offer 
rato  currontly  is  calculat(;d  only  for 
closod-(;nd  transactions.  Tlu;  Bur(;au  is 
not  awaro  of  any  juililicly  availiililo  and 
autlioritativo  surv(;ys  of  ju  icing  data  for 
HElXXis  from  which  to  calculate  a 
s(;j)arato  av(;rago  jirinu;  offer  rato  for 
ojion-ond  credit. ""  Projiosod  commont 
32(a)(l  )(i)-3  tlioroforo  would  havo 
instructed  croditors  to  t(;.st  HELfXis  for 
HOEPA  cov(;rago  liy  conijiaring  tho 
HELOO’s  APR  (calculated  in  accordance 
with  j)rojuis(;d  §  1 028. 32(a)(2)  ■''')  to  tho 
avorago  jirimo  offer  rato  for  “the  most 
clos(;ly  conijiarablo  clos(;d-ond  loan” 
lias(;d  on  ajijilicablo  loan  characteristics 
and  otlu;r  loan  ju  icing  terms.  Projuisod 
comnu;nt  32(a)(l)(i)-3  would  have 
jirovidod  illustrative  oxanijilos  to 
facilitate  conijilianco. 

Tlu;  jirojiosal  oxjilainod  why  tho 
Bur(;au  li(;liov(;.s  that  it  is  r(;asonal)lo  to 
r(;cjuiro  HELCX]  cr(;ditor.s  to  use  tlu; 
avorago  jirinu;  offer  ratt;  for  tlu;  most 
clo.soly-comjiaralilo  closod-(;nd  loan 
when  dot(;rniining  HELlXi  coverage. 
Tho  Biiroan  noted  its  holiof  that  market 


'■"As  iiln!ii(lv  noted,  the  melliodologv  lor  deriving 
the  iiv(!r<ig(!  prime  oiler  rale  is  based  on  Freddie 
Mac's  I'rimary  Mortgagi!  Mark(!t  .Survey  “.  whicli 
does  not  provide  anv  data  on  I  ll-ihOOs.  More 
detailed  discussions  ol  the  aviirage  prime  oiler  rale 
is  provided  in  the  Hoard's  201)8  HOFI’A  I’ina)  Rule 
and  oilier  pnhliclv-availahle  soni'ces.  .See  72  I'R 
44522.  44522-20  (|nly  21).  2()()8);  hllj):// 
irnn'.//i'ee.gov/re/(!.s/iiefid/f/e/dn//.e.s/j.v. 

’’’  Section  1020. 22(a)(2)  as  adoptiul  in  ttie  linai 
ride  was  pro]Kisi!d  as  j?  1020. 22(a)(2). 


B874 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2()13/Rules  and  l^egulations 


rates  for  HELCK^s  generally  are  ha.sed  on 
a  ])riine  lending  rate,  such  as  the  average 
prime  rate  as  ])iil)lished  in  the  Wall 
Slre(!t  Journal.'’^  When  the  Bureau 
compared  the  prime  rate  published  hv 
the  Board  over  a  12-year  period  to 
average  prime  oiler  rales  lor  annually- 
adjusting,  clo.sed-end  credit  transactions 
(/.e.,  one-year  adjustable  rale  mortgages 
(ARMs))  for  the  same  period,  the  Bureau 
found  that  the  rates  generally  were 
comparable.  Thus,  the  Bureau  hcdieves 
that  using  the  average  |)rime  offer  rate 
for  the  most  clo.sely-comj)arahle  clo.sed- 
end  loan  is  a  reasonable  benchmark  for 
IlOEBA’s  APR  te.st  for  HELdCs.  The 
Bureau  further  believes  that  requiring 
I  lELOCl  creditors  to  u.se  this  benchmark 
will  facilitate  complianc;e  bcicause 
llELOC  creditors  may  use  existing  rate- 
s])read  calculators  on  the  FFlEC’s  Web 
site  to  determine  HOEFA  coverage. 
Finally,  the  Bureau  believes  that 
r(!(|uiring  HELOC  creditors  to  u.se  the 
closed-end.  average  ])rime  offer  rat(; 
tables  is  appropriate  under  'I’lLA  .section 
l()3(bb)(l )(A)(i),  which  recpiires  a 
comparison  of  a  mortgage  transaction’s 
AFR  to  the  average  ])rime  offer  rate 
without  distinguishing  between  closed- 
and  open-end  credit.  The  Bureau 
nevertheless  solicited  data  or  comment 
on  all  aspects  of  determining  the 
average  prime  offer  rate  for  MELOds.  In 
particular,  the  Bureau  solicited 
comment  on  whether  a  benchmark  other 
than  the  average  prime  offer  rate  for  the 
mo.st  closely-comparable  closed-end 
loan  would  better  meet  the  objectives  of 
HOEFA’s  AFR  coverage  test  for  HELOCs 
and  facilitate  compliance. 

Commenters  generally  did  not  object 
to  changing  the  benchmark  for  HdEFA’s 
AFR  coverage  test  from  the  yield  on 
Treasury  securities  to  the  average  jirime 
offer  rate.’’-*  Indeed,  several  industry 
commenters  specifically  supj)orted  the 
change,  noting  that  the  average  prime 
offer  rate  tracks  market  prices  better 
than  the  yield  on  Treasury  securities. 
One  such  industry  commenter  noted 
that,  under  r(!cent  market  conditions, 
the  maximum  AFR  for  HOEFA  coverage 
for  a  first-lien,  lO-year,  fixed-rate 
mortgage  would  be  higher  under  the 
HOEFA  Frojjosal  (i.e.,  B..'5  })ercentage 
points  over  the  average;  prime  offer  rate) 
than  under  existing  l()2(i..32(aKl)(i) 
[i.e.,  eight  percentage  ])oint.s  over  the 
yield  on  comjjarable  Treasuries). 


I’ursunnl  to  1()2(). 40(11(1).  ii  Viii'iiil)lo-nil(! 
IIIIIXX;  ciiti  vary  accordanco  with  a 

l)iil)lic:ly-availal)l(i  indox  that  is  outsido  oi  tlio 
crciditor's  control,  such  as  the  Wall  .Struct  lournal 
prime  rate. 

As  noted  helow.  howev(!r.  several  industry 
commenters  objected  to  using  the  same  average 
prime  oiler  rate  tor  c.losed-  and  open-end  credit 
transactions. 


Specifically,  the  commenter  stated  that, 
under  the  HOEFA  Froposal,  the 
maximum  AFR  for  H()EFA  coverage  for 
this  transaction  would  bt;  10.42  (lercent, 
whereas  the  maximum  AFR  under 
existing  S  l()2().32(a){1)(i)  would  be  9.70 
jiercent. 

Another  indu.strv  commenter 
ob.served  that  using  the  average  prime 
offer  rate  as  the  benchmark  will  not  be 
difficult  becau.se  the  average  |)rime  offer 
rate  has  bettn  u.sed  for  some  time  as  the 
benchmark  for  determining  coverage 
under  Regulation  Z’s  higher-priced 
mortgage  loan  rules  in  existing 
§  1020.35.  The  commenter,  however, 
suggested  that  the  Bureau  work  with  the 
k’FIEC  to  en.sure  that  the  rate-sjiread 
calculator  currently  (imployed  for 
purposes  of  determining  higher-priced 
mortgage  loan  coverage  would  be 
adjusted  and  usable  for  purpo.ses  of 
determining  HOEFA  coverage. 

Two  commenters  urged  the  Bureau  to 
harmonize  the  methodologies  for 
cakadating  the  average  prime  offer  rate 
and  the  AFR  for  adjustable-rate 
mortgages  under  §  1029. 32(a)(3).  These 
commenters  .stated  that,  for  example,  if 
the  AFR  for  an  adjustable-rate 
tran.saction  for  purposes  of  determining 
HOEFA  coverage  is  determined  under 
§  1()2(). 32(a)(3)  based  on  the  higher  of 
the  initial  intere.st  rate  or  the  fully- 
indexed  rate,  then  the  ai)plicable 
average  i)rime  offer  rate  should  be 
calculated  in  the  same  way  to  ensure 
that  there  is  a  more  accurate  comparison 
for  pur|)o,se.s  of  the  HOEFA  coverage 
calculation. 

S(;veral  industry  commenters,  while 
not  objecting  to  the  u.se  of  an  average 
prime  offer  rate  b(;nchmark  for  HELOOs, 
urged  the  Bureau  to  specify  in  the  final 
rule  (or  work  to  develo]))  a  .sejjarate 
methodology  for  cakadating  the  average 
prime  offer  rate  for  ojjen-end  (a'edit 
transactions.  The  commenters  .stated 
that  it  is  not  sensible  to  apj)ly  the 
average  jjrime  offer  rate  for  clo.sed-end 
credit  transactions  to  HELOCs,  because 
closed-  and  open-end  mortgage  products 
have  different  ri.sks,  pricing,  and  loan 
characteri.stics.  The  commenters  did  not 
suggest  an  alternative  benchmark  or  any 
alternatives  for  calculating  an  average 
jn'iine  offer  rate  for  HELOCs.  One 
commenter  suggested,  however,  that  if 
the  Bureau  adoj)ted  “the  mo.st  closelv 
comparable  clo.sed-end  loan”  standard 
as  propo.sed,  then  the  Bureau  should 
specify  how  a  cr(;ditor  that  originates  a 
HELOC  that  could  be  comjiarable  to 
multi])le,  different  clo.sed-end  loans 
should  determine  which  clo.sed-end 
loan  is  the  mo.st  clo.sely  comj)arable. 
I'diially,  one  commenter  recpiested 
guidance  concerning  the  comparable 
maturity  date  for  an  “evergreen”  HELOC 


(i.e.,  a  HELOC  with  no  schednled 
maturity  date)  for  which  the  int(;rest  rate 
may  be  fixed  or  adjustable. 

The  Bureau  is  adopting  the  change  in 
the  AFR  benchmark  from  the  yield  on 
'rreasury  securities  to  the  average  ])rime 
offer  rate  as  set  forth  in  ])roposed 
§  l()2(i.32(a)(l)(i).  The  Bureau  is 
finalizing  proposed  comments 
32(a)(l)(i)-2  and  -3  as  comments 
32(a)(l  )(i)-l  and  -2.  respectively,  for 
organizational  purpo.ses. The  Bureau 
makes  certain  other  non-substantive 
changes  to  the  proposed  commentary  for 
])urpose.s  of  clarification.  Specifically, 
the  comments  are  reorganized,  a  cross- 
reference  to  comment  35(a)(2)-3  is 
added  to  c:omment  32(a)(l)(i)-2,'>'’  and 
comment  32(a)(l)(i)-3  is  added  to  cross 
reference  guidance  in  comment 
33(a)(l)-2  on  determining  the  date  as  of 
which  creditors  should  coinjiare  a 
transaction’s  AFR  to  the  average  i)rime 
offer  rate.  Finally,  as  di.scus.sed  further 
below,  additional  guidance  concerning 
how  a  HELOC  creditor  should 
determine  the  most  closely  c;omparable 
clo.sed-end  mortgage  loan  is  added  to 
comment  32(a)(l)(i)-2. 

In  response  to  commenters’ 
suggestions  that  the  FFIEC  rate-.s|)read 
calculator  be  adapted  for  use  in 
determining  HOEFA  coverage,  the 
Bureau  does  not  anticipate  difficulties 
in  using  the  calculator  for  this  purpose. 
'I'lie  calculator  exists  on  the  FFIEC  Web 
site  primarily  for  u.se  in  determining  the 
“rate  si)read”  that  must  be  re])orted,  if 
any,  under  HMDA  and  Regulation  Ci,  12 
CFR  part  1003.  S])ecifically  Regulation 
C  S  1003.4(a)(12)  retjuires  HMDA 
rej)orters  to  rejiort  the  sjiread  between  a 
loan’s  AFR  and  the  applicable  average 
Ijrime  offer  rate  (determined  itlentically 
to  the  determination  for  higher-jjriced 
mortgage  loans  under  §  1020.35)  if  that 
spread  exc(;ed.s  1.5  j)ercentage  ]5oint.s  for 
a  first-lien  loan  or  3.5  percentage  points 
for  a  subordinate-lien  loan.  Those 
spreads  match  the  .s])reads  that 
historically  have  applied  for  higln;r- 
priced  mortgage  loan  coverage 


In  li”hl  ol  till!  iKl(i|)lion  of  Altcrnalivn  1  rallior 
than  .Minmalive  2,  as  disenssod  ahovn.  Ihnni  is  no 
ikmkI  at  prnsnnt  to  finalizi;  proposial  connnnnt 
.'t2(a)(l)(i)-1.  which  woidd  have  in  ovidnd  {^nidanco 
conc(!rninj>  tlu;  transaction  coverage!  rate. 
(ionsi!(|n(!ntlv.  jiroposcd  connn(!nts  :t2(a)(l  )(i)-2  and 
-3  conc(!rning  the  avoragn  priinn  ofidr  rate  am 
llnali/nd  (with  tin;  additional  cliirilving  changes 
noted  hi!r(!in)  as  coinin(!nts  32(a)(  l)(i)-l  and  -2. 
respectiv(!lv. 

■■■^“lliis  cross-reference  is  to  a  new  comment  that 
the  liunian  is  finalizing  in  its  2t)13  Ivscrows  Final 
Ride.  The  new  commiint  clarifies  that  "average 
prime  offer  rate"  as  used  in  §  H)2I>.3.'>  has  the  same 
meaning  as  in  Regulation  C.  12  CFR  part  1111)3.  and 
it  notes  that  additional  guidance  concerning  the 
average  jirime  offer  rate  is  located  both  in  the 
official  comnientarv  to  Regulation  C.  as  well  as  on 
the  FFlFC’s  Web  site. 
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(hiterniinations  under  §  l()2(j.3.'j(a)(2), 
allowing  creditors  to  use  the  calculator 
to  determine  whether  a  transaction  is  a 
higher-j)riced  mortgage  loan.^’*’  (Creditors 
may  accoinjilish  this  by  noting  whether 
the  calculator  yields  a  rate  sjn'ead  lor 
reporting  under  HMDA  (which  means 
the  transaction  is  a  higher-priced 
mortgage  loan)  or  "N/A”  for  1 1MI3A 
reporting  j)nrj)oses  (which  means  the 
transaction  is  not  a  higher-priced 
mortgage  loan).  l*>om  there,  it  is  a 
simj)le  stej)  further  to  note  whether  anv 
rate  spread  the  calculator  yields  for 
IIMIIA  reporting  purposes  exceeds  ()..') 
or  8.5  percentage  j)oints  over  the 
average  prime  offer  rate,  as  apjjlicahh!. 
to  know  whether  the  transaction  is  a 
high-co.st  mortgage  under 
§l()2(>.32(a)(l)(i). 

The  Bureau  acknowledges,  as  noted 
by  a  commenter.  that  the  APR 
calculation  required  hy  §  1028. 32(a)(3) 
for  determining  llOEBA  coverage  for  a 
variahle-rat(!  transaction  gemnally 
nKjuires  a  creditor  to  use  the  fully- 
indexed  rate,  whereas  blended  APRs 
(/.e..  APRs  that  take  low  introductory 
rates  into  consideration)  are  u.sed  to 
calculate  averagt;  prime  offer  rates.  I’he 
Bureau  nevertheless  finalizes  the  rule  as 
propo.sed.  'I’he  Bureau  helicives  that 
AI^Rs  (and  thus  average  jjrime  ofter 
rates)  calculated  pursuant  to  the 
blended  method  are  unlikidy  in  most 
cases  to  he  significantly  lower  than 
APRs  calculated  using  the  fully-indexiid 
rate. •'•7  Moreover,  the  methodology  for 
calculating  the  average  prime  offer  rale 
was  well-e.stahlished  when  Congre.ss 
|)as.sed  the  Dodd-Frank  Act  and 
affirmatively  (1)  incorporated  the 
average  ])rime  offer  rate  as  the 
benchmark  for  the  APR  trigger;  and  (2) 
recpiired  the  use  of  the  fully-indexed 
rate  for  determining  the;  APR  for 
variable-rate  transactions. 

Finally,  the  Bureau  does  not  at  this 
time  adopt  a  separate  methodology  for 
determining  the  average  prime  offer  rate 
for  HELOCs.  Based  on  available  data, 
the  Bureau  continues  to  believe  that 
using  the  average  prime  offer  rate  for  tlu; 
most  clo.sely-comj)arahle,  closed-end 
credit  transaction  is  a  reasonable 
benchmark  for  HOEPA’s  APR  test  for 
HELOCs.  The  fact  that  HELOCs  are  tied 
to  a  ])rime  rate  which,  over  a  12-vear 


Iii<>li(!r-|)ri(:(!(l  inortf'af’o  liian  llinssliolds  in 
S  1()2(i.;)5(a)(1)  art!  l)(!inf>  rnvisisfl  thriiii^h  a  soparato 
ruhnnakiiig  to  iii(:(ii'|>()i'at(!  a  separate!,  hi^luir 
tlir(!sh(il(l  ol  2..'>  pi!r(:(!nta}>i!  points  above  the  aveiraj^c! 
prime  oiler  rate  tor  lirst-lien  “jumbo"  transactions 
pursuant  to  Dodd-I'rank  Act  s(«;tion  1471. 

.Sp(!cili(udly.  .such  a  diller(!nc(!  woidd  occur 
only  it  an  introductory  rati!  lasted  for  an 
extraordinarily  lon^  portion  ola  transaction's 
overall  term,  or  if  the  introductory  rate  diH(!red  very 
substanliallv  from  the  fullv-indexed  rate.  .See 
comnu!nt  1 7(c)(l  )-U).i. 


period,  wits  generally  comparable  to  the 
average  jirime  offer  rate  for  one-year 
ARMs  informs  the  Burrxtu’s  conclusion. 

In  addition,  as  discussed  above,  the 
average  prime  offer  rate  ttihles  are 
puhli.shed  with  a  rate-.s|)r(!ad  calculator 
that  determines  the  average  prime  offer 
rate  for  the  mo.st  comparable  closed-end 
credit  transaction  and  automatically 
conqiares  it  to  a  transaction’s  APR  and 
lien  status  to  determine  the  transaction’s 
APR's  sjiread  over  the  ajiplicahle 
average  prime  offer  rate.  This  calculator 
can  easily  ht;  u.sed  by  creditors 
originating  HEl.OC.s. 

Specifically,  as  de.scrihed  in  further 
detail  in  comment  32(a)(l)(i)-2,  a 
HEIXX;  creditor  should  use  the 
jnihli.shed  rate-.s])read  calculator  to 
identify  the  average  jirime  offer  rate  for 
the  mo.st  clo.sely-com])arahle  closed-eml 
credit  transaction  by  injiutting  the  same 
terms  that  would  he  required  to 
determine  the  most  comparable 
tran.saction  for  any  closed-end 
origination.  These  terms  are:  (1) 

Whether  the  HEI.OC  is  fixed-  or 
variable-rate;  (2)  if  the  HELOC  is  fixed- 
rate.  the  term  to  maturity;  (3)  if  the 
HELOti  is  variable-rate,  the  duration  of 
any  initial,  fix(;d-rate  peniod;  and  (4)  the 
date  that  the  interest  rate  for  the 
transaction  is  set.  Finally,  comment 
32(a)(l  )(i)-2  clarifies  that  a  creditor 
originating  a  fixed-rate,  (!vergreen 
I  lELOC  should  enter  a  term  of  30 
years. The  Bureau  believes  that  30 
years  is  a  reasonable  proxy  for  the  term 
of  an  evergreen  HELCX',  given  that  30 
years  is  the  longest  term  to  maturity  for 
conventional  mortgage  loans.’’” 

32(a)(l)(i)(A) 

As  added  by  the  Dodd-Frank  Act. 

TILA  section  103(hh)(l  )(A)(i)(l)  states 
that  a  consumer  credit  transaction 
secured  by  a  first  mortgage  on  a 
consumer’s  princi])al  dwelling  is  a  high- 
co.st  mortgage  if  the  APR  at 
consummation  of  the  transaction  will 
exceed  the  average  prime  offer  rate  for 
a  conqjarahle  transaction  hy  more  than 
0.5  percentage  points  (or  8.5  percentage 
])oints,  if  the  dwelling  is  per.sonal 
property  and  the  transaction  is  for  less 
than  .$.5(),0()()).  ’rims,  und(;r  TILA  section 
103(hh)(l)(A)(i)(I),  the  AI’R  jjercentage- 
point  threshold  for  HOEPA  coverage  for 
most  first-lien  transactions  (/.e..  all  first- 
lien.  real  ])roj)erty-.secured  transactions. 


^'"lii  llu!  (:;i.s(!  ol  viiri!ibl(!-ral(!  (!vi!rf;ri!(!n  IIIJI.OC 
(as  lor  all  otb(!r  closiul-  and  opon-oiul.  variabl(!-raU! 
mortgage!  iiroducis)  (:r(!ditoi's  should  look  to  llu! 
I(!n^lh  olany  inilial.  lixod-rato  poriod. 

'•”'riu!  pul)iisb(!d  avoragi!  primo  ollbr  rati!  labl(!s 
contain  average!  rales  lor  lix(!d-rali!  loans  willi  li!nns 
of  up  to  .SO  years.  Ilistoricallv.  lio\vev(!r.  tlu!  av(!rag(! 
rales  lor  loans  willi  lixed-rali!  lerins  of  :I0  yisirs  havt! 
tH!(!n  IIm!  sanu!  as  Ihi!  average  rates  for  loans  with 
fix(!d-rale  Ua  ins  of  longer  than  ill)  vears. 


as  well  as  first-lien,  pitr.sonal  j)ro])erty- 
secured  transactions  for  $50, 0(H)  or 
more)  is  0.5  |)ercentage  (joints  over  the 
average  ])rime  offer  rate. 

Projjosed  (5 1020.32(a)(l)(i)(A)  (under 
either  (jroposed  Alternative  1  or 
Alternative  2)  would  have  imjjlemented 
the  statutory  0.5  percentage-])oint  APR 
threshold  l)y  generally  mirroring  the 
statutory  language  hut  also  providing  for 
certain  non-suhstantive  changes  for 
clarity,  organization,  or  consistency 
with  existing  Regulation  Z  and  the 
Bureau’s  other  mortgage  rulemakings  as 
mandated  hy  the  Dodd-Frank  Act.  For 
example,  jjrojjosed  §  l()20.32(a)(l)(i)(A) 
would  have  referred  to  a  “first-lien 
transaction’’  instead  of  a  “first 
mortgage.’’ 

As  noted  in  jjart  IV  above,  flLA 
.section  l()3(hh)(2)(A)  and  (B)  provides 
the  Bureau  with  authority  to  adjust 
HOEPA’s  APR  percentage-jjoint 
thresholds  if  the  Bureau  determines  that 
the  int;rease  or  decrease  is  consistent 
with  the  statutory  protections  for  high- 
co.st  mortgages  and  is  warranted  by  the 
need  for  credit.  The  Bureau  did  not 
propose  any  adjustments  to  the  0.5 
percentage-jjoint  APR  threshold 
pre.scrihed  by  the  Dodd-Frank  Act  for 
either  closed-  or  o])en-end  transactions. 
However,  the  Bureau  solicited  comment 
and  data  on  whether  any  such 
adjii.stment  would  better  jjrotect 
consumers  from  the  risks  associated 
with  high-cost  mortgages  or  would  he 
warranted  by  the  need  for  credit, 
particularly  for  HELtXis. 

General.  Consumer  groiqjs  generally 
did  not  comment  on  the  revised  APR 
])ercentage-point  threshold  in  projjo.sed 
(j  l()20.32(a)(l)(i)(A).  One  consumer 
group  commenter,  however,  advocated 
that  the  Bureau  adojjt  a  threshold  of  3.5 
jiercentage  (joints  above  the  average 
(jrime  offer  rate.  The  commenter  noted 
that,  in  the  current  rate  environment, 
most  first-lien  transactions  would  not  he 
covered  under  the  revised  APR  test  until 
their  APRs  reached  a(j(jroximately  10 
(jercent.  This  commenter  stated  that  the 
threshold  as  (jro(jo.sed  would  allow 
unreasonably  high  rates  to  he  im(j(jsed 
on  vulnerable  borrowers. 

Industry  commenters  and  one  State 
housing  finance  authority  generally 
ex(jressed  concern  that  the  revised  APR 
(jercentage-(Joint  threshold  in  (jro(jo.sed 
S  l()20.32(a)(l)(i)(A)  would  inhibit 
acce.ss  to  credit  and  suggested  various 
adjustments.”"  For  exam(jle,  several 


''"Coininonlors  gi!iu!iallv  (lid  nol  disliiiguish 
lH!Uv(!(!n  Itu!  r(!vis(!d  Al’K  p(!n:(!nlcig(!-p()inl 
llir(!sli()ids  for  lirsl-  and  suliordinalo-lion 
Iransaclioiis.  For  purposi!S  of  lliis  .s(!(:lion-l)v-s(!(:lioii 
analy.si.s.  how(!V(!r.  Ilu!  Iwo  Ibrcishold.s  art!  dis(:u.ss(!d 
s(!paral(!lv. 
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indu.stry  commontors  urged  the  Bureau 
either  to  increase  the  threshold  or  to 
leave  it  at  its  existing  (pre-Dodd-Frank 
Act)  level.  These  commenlers  generally 
asserted  that  the  exi.sting  threshold  has 
worked  well  to  date,  that  the  Bureau  has 
provided  no  em])irical  evidence 
demonstrating  that  the  thre.shold  needs 
to  he  adjusted,  and  that  the  enhanctul 
HOEBA  jji'otections  that  the  Bureau  is 
finalizing  in  this  rulemaking  obviate  any 
need  to  reduce  the  threshold.  One 
industry  commenter  argued  that 
increas(!d  coverage  under  the  revised 
IlOEFA  coverage  tests  generally  would 
interfere  with  the  goal  of  the  Bureau’s 
2012  TILA-RESPA  ProiJosal  hy 
eliminating  a  consumer’s  ability  to  shop 
for  and  obtain  a  mortgage  near  HOEPA’s 
amendeil  thresholds. 

The  Bureau  adopts  the  0.5  percentage- 
point  APR  threshold  for  most  first-lien 
transactions  in  S  1020.32(a)(l)(i)(A)  as 
projiosed.  The  Bureau  has  authority 
under  TILA  .section  103(hh)(2)(A)  to 
increase  or  decrease  this  APR  threshold 
from  the  level  set  forth  in  the  statute  to 
a  hivel  hetwecm  0  and  10  penxmtage 
points  above  the  aviirage  jirime  offer 
rate.  However,  prior  to  making  such  an 
adjustment,  the  Bureau  must  find  that 
an  increase  or  decreasi;  from  the 
statutory  level  is  consistent  with 
consumer  ))rotection  and  warranted  hy 
the  need  for  credit.  As  noted,  both 
consumer  group  and  indu.strv 
commenters  suggested  various 
adjustments  to  the  threshold  or 
suggested  that  the  existing  threshold 
.should  not  he  adjusted  in  light  of 
jn'otections.  None  of  the.se  commenters, 
liowever,  provided  data  or  other  specific 
information  to  indicate  how  much  of  an 
adjustment  from  the  level  prescribed  hy 
Congress  is  warranted  hy  a  need  for 
access  to  credit  or  to  protect  consumers 
from  abusive  lending. 

As  to  the  consumer  grouji  comment 
suggesting  that  the  Bureau  decrea.se  the 
APR  threshold  hy  several  percentage 
points,  the  Bureau  notes  that,  under 
TILA  section  l()3(hh)(2)(B)(i),  it  does  not 
have  authority  to  reduc;e  the  thre.shold 
hidow  ()  percentage  points  above  the 
average  jirime  offer  rate.  Even  for 
adju.stments  that  would  lower  the  APR 
thre.shold  within  the  jjermitted  range 
(/.e.,  from  the  statutory  (i.5  jjercentage 
points  to  an  adjusted  (i  percentage 
points  above  the  average  prime  offer 
rate),  the  Bureau  does  not  believe  that 
it  has  sufficient  information  at  this  time 
to  justify  such  a  departure  ha.sed  on  the 
need  to  jjrotect  consumers  from  abusive 
lending. 

As  to  indu.stry  c:ommenter.s’  general 
argument  that  the  Bureau  should 
maintain  the  threshold  at  its  existing 
(pre-Dodd-Frank)  level  or  increase  it. 


the  Bureau  believes  that  implementing 
the  APR  p(!rcentage-point  thre.shold  at 
its  statutorily-pre.scrihed  level,  without 
any  adjustment,  is  particularly 
appropriate  at  this  time  given  the 
simultaneous  change  in  the  benchmark 
lor  llOEPA  cov(!rage  from  the  yield  on 
Treasury  securities  to  the  average  prime 
offer  rate.  'I’he  Bureau  ladieves  there  are 
several  advantages  of  using  the  average 
prime  offer  rate  rather  than  the  yield  on 
Treasury  securities  including,  as  one 
indu.stry  commenter  noted,  that  the 
average  j)rim(;  offer  rate;  more  closely 
tracks  movements  in  mortgage  rates 
than  do  yields  on  Treasury  securities.'*' 
With  this  change  to  the  benchmark, 
then,  it  is  not  clear  that  revising  the 
thre.shold  from  an  eight  ])ercentage- 
point  sjiread  to  a  8.5  j)ercentage-j)oint 
spreatl  will  residt  in  unwarranted 
HDEPA  coverage.  Indeed,  as  noted  in 
the  section-hy-section  analysis  of 
§  l()28.32(a)(l)(i)  above,  one  industrv 
commenter  oh.served  that  the  maximum 
APR  for  1  lOEPA  coverage  may, 
depending  on  market  conditions,  he 
higher  in  certain  circumstances  under 
the  final  rule  than  under  exi.sting 
1028.32(a)(  l)(i).  Of  course,  if  the 
Bureau  observes  an  incr(!a.se  in  coverage 
to  a  degree  that  interferes  with  ac:ce.ss  to 
credit,  the  Bureau  has  authority  to 
increase  the  thre.shold  as  appropriate  at 
that  time. 

Mdniifdctiiwd  hodsing.  Manufactured 
housing  indu.stry  commenters  in 
jjarticular  rai.se(l  a  number  of  ol)jet:tion.s 
to  the  APR  thresholds."-  They  noted 
that  interest  rates  for  manufactured 
home  loans  tend  to  he  higher  than  for 
traditional  mortgages  for  a  varietv  of 
legitimate  reasons.  For  example,  the 
commenters  .stated  that  such  loans  tend 
to  carry  more  credit  risk  and  have  not 
benefited  from  secondary  market 
funding  to  the  .same  degree  as  site-built 
housing,  thus  increasing  creditors’  cost 
of  funds.  According  to  one  commenter, 
an  APR  of  14.73  percent  therefore  is 
neexissary  to  offer  a  manufactured  home 
loan  on  a  profitable  basis.  Indu.strv 


Son  also  Itu!  Ho.ird's  2()0K  ItOKI’A  Final  Kulo. 
7.'i  I'R  44.S22.  44.'j;)4-:«i  ()uly  SO.  200K)  (adopling 
Itu!  av(!ragi!  priiiK!  olfcr  ral(!  ralh(!r  Ilian  Itio  viold  on 
Trnasui  v  siicurilins  lor  tlio  lii}"h(;r-pri(:(id  inorlf^af’C! 
loan  (:ovi!raf>(!  tost  ]iriinarilv  liocaiiso  (1)  llio  .sproad 
liolwoon  Treasurios  and  inortf^a>;i)  rains  can  tin 
volalilo.  ovon  over  a  rnlalivnly  sliorl  limn  Irainn. 
such  lhal  loans  willi  llin  .samn  risk  cliaracUa  islics 
Iml  originaind  al  dittnrnnl  limns  may  nol  tinlrnalnd 
llin  samn  tor  covnragn  purposns  and  (2)  malcliing  a 
morigagn  loan  lo  a  c:om|)aral)ln  Trnasnry  sneurily 
liasnd  on  liininngih  of  llin  loan's  coniraci  malurilv 
crnalns  dislorlions  tincansn  tnw  loans  rnach  llinir 
lull  malurilv). 

Manulaclurnd  liousing  indusiry  commnninrs 
also  suggnsind  various  nxnmplions  for 
manulaclurnd  tiomn  loans  from  ItOKI’A.  Tliosn 
commnnis  arn  discu.ssnd  in  dnlail  linlow  in  Ihn 
snclion-liy-snclion  analysis  of  S  102().:i2(a)(2). 


commenters  estimated  that,  under  the 
HOEPA  proposal,  between  32  and  48 
perixint  of  their  retxmt  manufactured 
home  loan  originations  would  have 
been  covered  l)y  the  APR  thresholds  if 
the  Bureau  adopted  the  thresholds  as 
proifosed.  In  contrast,  these  commenters 
stated  that,  if  the  Bureau  adopted  an 
APR  thre.shold  of  10  penxmtage  points 
above  the  average  jfrime  offer  rate  for  all 
home  jfurchase  tran.sactions  secured  in 
whole  or  in  jjart  hy  manufactured 
housing,  then  only  between  12  and  15 
perexmt  of  manufactured  home  loans 
would  he  covered  under  the  APR  test. 
They  akso  stated  that,  if  the  Bureau 
adopted  an  APR  thre.shold  of  12 
jfercxmtage  j)oints  above  the  average 
prime  offer  rate  for  all  manufactured 
liome  loans,  then  only  between  2  and  3 
percent  of  manufactured  home  loans 
would  he  (X)vered. 

The  Bureau  acknowledges  the 
coiKxirns  rai.sed  by  manufactured 
housing  industry  commenters 
(xmcxnning  HOEPA  (X)verage.  In  the 
Bureau’s  view.  howe\'er.  Congress 
weighed  the  interests  of  (xm.sumers  and 
creditors  (xmexirning  the  co.sts  and  ri.sks 
associated  with  manufactured  housing 
loans  hy  specifying  a  higher  APR 
threshold  of  8. ,5  perexmtage  points  above 
the  average  jirime  offer  rate  for  personal 
property-secured  loans  with  a  loan 
amount  of  .$50. ()()()  or  less.  (At  todav’s 
rates,  for  a  10-  or  15-year,  fixed-rate 
loan,  the  8.5  peixxmtage-jioint  threshokl 
translates  into  an  APR  of  approximately 
12.5  or  11.25  penxint.  respectively.)  The 
Bureau  thus  declines  to  dejiart  from  the 
APR  thresholds  pre.scrihed  hv  Congre.ss. 
'I’he  Bureau’s  analysis  was  informed  hy 
the  following  (xinsiderations. 

First,  the  Bureau  understands  that 
manufactured  homes  may  he  titled 
either  as  jjersonal  jiroperty  (in  which 
case  the  (xmsumer  recxnves  a  personal 
property,  or  chattel,  loan)  or  as  real 
jiroperty  (in  which  case  the  (xinsumer 
receives  a  mortgage).  Whether  a 
manufactured  liome  is  titled  as  jiersonal 
or  real  property  does  not  perfectly 
(xirrelate  to  whether  the  (X)nsumer  owns 
the  land  on  which  the  home  is  situated. 
Indeed,  accxirding  to  2011  IJ.S.  Census 
data,  even  though  a  majority  (77 
penxait)  of  new  manufactured  homes 
jihuxul  during  2011  were  titled  as 
per.sonal  property,  only  20  jienxait  were 
])la(Xid  inside  manufactured  home  [i.d., 
land-lease)  (X)mmunities,  with  the 
balance  being  placed  on  owned  land."-' 
Instead,  as  noted  by  consumer  group 
{xmnnenters.  the  laws  in  most  .States 


Son  .S(;I(h:I(hI  CliiiracUirislics  ol  Now 
Manulacliinul  tloimis  I’lac.wl  liv  Rogioii.  201  1.  al 
lillp://i\\\\v.consiis.{’oy/(:onstnwli()n/iuhs/p(ll/ 
churl  l.pdf. 
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provide  an  o|)tion  for  tilling  the 
manufactured  home  either  as  personal 
or  n!al  projjerty. 

In  seeking  n;lief  from  the  APR 
thresholds,  industry  commenters  noted 
that  the  average  price  of  a  new 
manufactured  home  is  a])|)roximately 
.$()().(»()()  and  that  the  majority  of  their 
originations  were  secured  hv  homes 
titled  as  personal  property.  The 
commenters.  however,  did  not  specify 
what  jjortion  of  their  loans  would  he 
subject  to  HOEPA  coverage  under  the 
(>..'>  percentage-j)oint  APR  threshold,  as 
opj)osed  to  the  8.. 5  percentage-point 
threshold  for  smaller-dollar,  jjersonal 
property-secured  transactions.  In.stead. 
they  recpiested  that  the  Bureau  adopt  an 
across-the-board  Al’R  threshold  of  10  or 
12  percentage  points  above  the  average 
prime  offer  rate  for  all  manufactured 
housing.  (At  today’s  rates,  these 
thresholds  translate  into  APRs  of 
roughly  13  and  I,"}  pcjrcent  fora  15-year, 
fixcul-rate  loan.) 

The  Bureau  understands  that,  as  the 
commenters  described,  there  tend  to  he 
griiater  costs  a.ssociated  with  originating 
loans  secured  by  manufactured  housing, 
|)articularly  when  such  loans  secured 
.solely  by  pinsonal  property.  However, 
the  flureau  does  not  have  authority 
nuder  IIOEPA  to  iucnxt.se  the  APR 
thnishold  for  first-lieu  trau.sactious  to 
more  than  10  ))erc(;ntage  points  above 
tin;  average  j)rime  offer  rate.  Mor(;over. 
the  high(;r  threshold  set  forth  by 
(Congress  for  smalh;r-tlollar.  personal 
proj)erty  loans  apj)ears  to  he  consistent 
with  the  lower  range  of  estimates  of  the 
increased  rates  that  are  associated  with 
personal  property  loans.'*^ 

For  first-lien  loans  other  than  those 
eligible  for  the  higher  thre.shold.  the 
Bureau  has  been  unable  to  determine 
from  the  commenters'  estimates  what 
portion  of  the  existing  APRs  for 
manufactured  home  loans  is  attributable 
to  the  factors  cited  by  the  commenters. 
such  as  credit  risk  and  lack  of  a  robust 
secondarv  market 


Konuld  A.  Wirlz.  Ilonw.  sivrrt 
liiKiniifarUin-tlyi  homo.  Fodt^oxolto  duly  200.">). 
<iviiiliil)l(!  ill  hllj)://\\  \\  i\.miniuuii)oIisfo<l.or}i/ 
puhlicdtions  }mpovs/'pult  displiiy.c(myid=147il 
(intontsi  nit(!s  lor  chiittul  louiis  run  2  to  purcontii^i! 
|)oint.s  lii»lu!i  lliiin  iornNil  irsliitc;  loiins). 

■  Willi  rospiicl  to  till!  liick  ot  u  Micoiuhirv  iiuirkul 
in  particular,  this  has  not  always  hocn  Ihocasu  for 
inaniilacturcd  lionu!  loans,  l-'roui  the  lale  UIKDs 
through  the  nnd-20(Hls.  the  manufactured  housin<> 
indusirv  underwent  a  hooni-and-husi  cycle  that  was 
a  precursor  to  the  huy;er  mort}>a};e  market 
meltdown.  .Securitization  of  manufactured  home 
loans  increased  from  Sia4  million  in  1*187  to  SI.*) 
hillion  in  Itltltl.  before  d(x:lininj>  to  virtually  zero  in 
2(M)fl.  .Sec  Ann  M.  Hurkhart.  Hrinfiinn  Mamd(iolun:d 
lloiisinfi  into  llio  Hold  Fsliilo  Finonoing  Svsiom.  27 
I’epp.  I..  Key.  427.  428-41  (2010).  The  Bureau 
understands  that  the  Federal  Mousing;  Finance 
A}>ency  (FHFA)  cairrenlly  is  evaluating  methods  to 


Tin;  Bureau  notes  that  in  the  current 
market,  10-  or  15-year,  fixed-rate 
manufactured  home  loans  .seciintd  liy 
real  propttrty  (or  by  persontil  property 
where  the  loan  iimonnt  is  .$5(),0()()  or 
more)  would  not  fall  within  HOEPA’s 
APR  coverage  threshold  unless  they  had 
Af’Rs  of  greater  tlnin  aiiproximately  10.5 
or  0.25  jiercent,  respectively.  The 
Bureau  does  not  believe  that  it  has 
sufficient  data  to  determine  whether  an 
adjustment  to  this  statutory  thre.shold  is 
needed  to  compensate  for  legitimate 
cost  factors,  or  how  large  such  an 
adjustment  should  he. 

Moreover,  the  Bureau  is  not  certain 
that  manufactured  home  creditors 
would  cease  originating  loans  even  if  a 
portion  of  tho.se  loans  exceeil  the  high- 
cost  mortgage  Al’R  threshold.  .Some 
indu.stry  commenters  argued  that  they 
would  not  originate  high-co.st  mortgages 
because  complying  with  the  restrictions 
and  requirements  (particularly  the  pre¬ 
loan  coun.sttling  retpiirement)  would  he 
co.st  prohibitive.  At  the  .same  time, 
however,  industry  commenters  stated 
that  maniifactnn;d  home  loans  tvi)icallv 
do  not  contain  the  types  of  loan  terms 
that  would  he  prohibited  for  high-cost 
mortgages.  In  addition,  while  the  |)re- 
loan  counseling  recpiiremenl  will  entail 
recordkeeping  and  data  retention  costs, 
the  Bureiiu  notes  that  creditors  are  not 
retpiired  to  cover  the  cost  of  counseling. 

In  sum,  prior  to  adjusting  the  APR 
percentiige  point  threshold  for  all 
manufactured  home  loans,  the  Bureau 
would  need  additional  information 
showing  why  it  is  co.st-])rohil)itive  in 
today’s  market  fora  manufactured  home 
lender  to  originate  a  first-lien,  real 
])ro])erty-.secured  manufactured  home 
(or  a  personal  jfropttrty-.secured  loan  for 
greater  than  .S5(),()()())  with  an  Al’R  of 
approximately  10.5  percent  or  less.  For 
all  ofthe.se  reasons,  the  final  rule  adopts 
§  1020.32(a)(l)(i)(A)  as  jn'oi)osed. 

32(a)(l)(i)(B) 

As  added  by  the  Dodd-Frank  7\ct. 
TILA  .section  103(l)l))(l)(A)(i)(l)  ])rovides 
that,  for  first-lien  transactions  on  ti 
consumer’s  |)rincii)al  dwttlling  when; 
the  loan  cimonnt  is  less  than  .$50,000 
and  is  secured  by  ])ersonal  property,  a 
Iran.saction  is  a  high-cost  mortgiige  if  the 
7\PR  at  consummation  will  excettd  the 
<tv(;rage  prinu;  offer  r.ite  for  it 
comparable  tninsaction  by  more  than 


slnMiglhun  Ihy  s(!(:()ii(lary  luarkct  sii|)|)()i't  lor  roal 
|)ni|i((iiy-s(H:iir(!(l  nianulactiinul  hoiiu!  loans.  Soo. 
o.g.,  7.')  I•'K  221)‘)<I  (limi!  7.  2010)  (FHFA  nolit:i!ol' 
proposed  riihanakin};  to  iniplinniait  sixdion  1 120  ol 
Iho  Housing  and  Fconoinic  K(!(:ovory  Act  ol  2008 
(lll'iKA).  which  oslahlishod  a  duly  lor  I'annii!  Mao 
and  F'roddic!  Mac  to  .sorve;  threu!  .s|)ociliod 
nndors(!rvod  niarkots.  including  inannlactnrod 
housing). 


— 

8.5  jiercentage  jioints.  As  discussed  in 
the  section-hy-section  analysis  of 
1020.32(a)(i  )(i)(A)  iibove,  the  APR 
thre.shold  in  TILA  section 
103(bb)(l)(A)(i)(l)  for  smaller  first-lien 
loans  secured  by  personal  jiroperty  thus 
establishes  a  high(;r  threshold  for  such 
loans  thiin  the  (i.5  percentage-jioint  Al’R 
thre.shold  for  other  first-lien 
tninsactions. 

Proposed  1  ()2(i.32(a)(l )(i)(B)  would 
have  implemented  the  APR  thre.shold 
for  smaller  first-lien  loans  secured  by 
pt;r,sonal  projiertv.  Projiosed 
§  1()2(i.32(a)(1  )(i)(B)  generally  would 
have  mirrored  the  statutory  language 
with  certain  non-substantive  changes  for 
clarity,  organization,  or  consistency 
with  existing  Regulation  Z  and  the 
Bnnnni’s  other  mortgage  rulemakings  as 
mandated  by  the  Dodd-Frank  Act.  For 
example,  proposed  ^  l()2(j.32(a)(l)(i)(B) 
would  have  referred  to  a  ’‘first-lien 
tran.saction”  in.stead  of  a  "first 
mortgage.’’  In  addition,  proposed 
^  l()2().32(a)(l )(i)(B)  would  have  referred 
to  the  transaction’s  "total  loan  amount” 
rather  than  its  “total  transaction 
amount.”  Proposed  comment 
32(a)(l)(i)-4  would  have  stated  that  the 
phrase  "total  loan  cimoimt”  as  used  in 
§  l()2().32(a)(l)(i)(B)  should  be 
interpreted  t:onsistently  with  the 
guidance  for  “total  loan  amount”  set 
forth  in  jiroposed  ^  1()2(i.32(b)((i)  and 
comment  32(b)(())-l 

The  HOEl’A  propo.sal  noted  tlnit  first- 
lien  transactions  secured  by  personal 
property  (whicb  may  often  be 
manufactured  housing  loans)  may  have 
higher  APRs  than  other  fir.st-lien 
transactions.  The  Biirean  thus 
sjiecifically  solicited  comment  and  data 
on  the  higher  APR  percentage  jioint 
threshohl  in  proposed 

l()2(j.32(a)(l)(i)(B),  including  on 
whether  any  adjustment  either  to  the 
percentage  jioint  thre.shold  or  to  the 
dollar  amount  cut-off  for  the  threshold 
[i.e.,  .$5(),()(K))  would  better  jn'otec:t 
consumers  or  is  warranted  by  tin;  need 
for  credit. 

The  Bureau  received  several  public 
comments  concerning  the  higher  APR 
percentage-point  threshold  in  projiosed 
§  l()2(i.32(a)(1)(i)(B).  Industry 
commenters  generally  did  not 
distinguish  between  the  (i.5  and  8.5 
jiercentage-jioint  7\1’R  thresholds  for 
first-lien  transactions,  and  those 
comments  are  addressed  in  the  section- 
by-.section  analysis  of 

1()2(i.32(a)(l)(i)(A)  above.  However,  tit 
least  one  indu.stry  commenter  reejnested 


l’i'()|)(),sii(l  S  l()2(i.22(h)(li)  iiiul  coinincnt 
22(h)(())-l  iiH!  n!-niinih(!r(!(l  as  S  102(). 22(h)(4)  and 
(:oinni(!iil  22(h)(4)-l  in  tlu;  Buniau's  2012  ATK  and 
HOFBA  Final  Kulos. 
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tluit  the  Bureau  adjust  the  S.K), ()()()  cut- 
olTfdr  tlie  8. .'5  percentage-point 
tliresliold  to  $125, {)()(). 

('.onsiuuer  groups  generallv  urged  tlie 
Bureau  not  to  ado])t  the  higher,  statutory 
APR  threshold  as  proposed  in 
S  l()2().32(a)(l  )(i)(B)  unless  and  until  the 
Bureau  finds  after  further  research  that 
the  higher  threshold  is  necessary. 

Several  of  these  coinmenters  argued  that 
the  higher  threshold  is  not  sensible 
h(!cau.se  it  applies  to  loans  that  are  most 
likely  to  he  ol)tained  hy  the  most 
vulnerahle  and  lowest-income 
consumers.  In  addition,  certain 
coinmenters  argued  that  the  higher 
threshold  could  incentivize 
manufactured  home  creditors  to  steer 
consumers  to  title  their  manufactured 
homes  as  jiersonal  jiroperty  in  the 
approximately  42  States  that  jiermit  a 
manufactured  home  owner  to  title  the 
home  as  either  personal  or  real  property. 
The  commenters  stated  that  steering  of 
this  type  would  he  harmful  to 
consumers  because  loans  secured  hy 
personal  ])ro])ertv  tend  to  he  more 
expensive  than  mortgages  secured  hy 
real  property,  and  loans  secured  hy 
jiersonal  property  also  have  fewer  legal 
protections  than  other  mortgages. 

Many  of  the  consumer  group 
commenters  argued  that,  to  promote  a 
level  playing  field  for  low-income 
consumers  and  to  jireveut  steering,  all 
first-lien  transactions  should  have  the 
same  APR  threshold,  irrespective  of  the 
amount  borrowed  and  collateral  tyj)e. 

In  contrast,  one  consumer  group 
commenter.  while  agreeing  with 
concerns  about  steering,  nevertheless 
believed  that  the  higher  APR  for 
smaller-dollar-amoimt,  personal 
property-secured  loans  was  warranted 
given  market  conditions  and  creditors’ 
cost  of  funds.  This  commenter  opposed 
any  increase  in  the  higher  Al^R 
thrcishold  beyond  what  is  provided  in 
the  statute.  'I’liis  commenter  based  its 
recommendation  on  anecdotal  evidence 
obtained  hy  consulting  with  a  .samjjle  of 
single-family  manufactured  home  loan 
originators,'*'*  all  of  whom  oppo.sed 
raising  the  APR  threshold  higher  than 
8.5  i3(;rcentage  jjoints  above  tlu;  average 
prime  off(;r  rate. 


P’or  oxampli!.  State  laws  "oveniin}*  Ibioclosuni 
procedures  typically  |)rovid(!  lewer  |)rot(!clions  to 
homes  tithul  as  personal  property  than  to  homes 
titled  as  real  i)roj)erty.  and  Kh.Sl’A  only  partially 
applies  to  pcirsonal  pro|)erty-se(:nr(!d  loans. 

•’"'rhe  commenter  did  not  state  how  many  entities 
it  .sampled  in  its  sniAaw.  Based  on  inlormation  that 
the  commenter  proyiihul.  resi)ondents  included  a 
nonprofit  lender  in  rural  Montana,  a  nonproiit 
alTordahle  housing  deyeloper  in  upstate  New  York, 
adommnnily  Deyelopment  Financial  institution  in 
New  Hampshire,  and  a  credit  union  that  makes 
manniactnred  home  loans. 


As  provided  hy  I'lLA  suction 
1()3(hh)(l  )(i)(A)(i),  the  final  rulu  adopts 
in  §  l()2h.32(a)(l)(i)(B)  the  highur  APR 
thrushold  of  8.5  ])urcunt!igu  j)oint,s  over 
the  avuragu  ])rimu  off(!r  rat(!  for  first-litm 
loans  .sucuntd  hy  ])ursonal  property  and 
with  a  loan  amount  of  less  than  $50. 000. 
The  Bureau  understands  that  this 
separate  thre.shold  was  designed  to 
reflect  costs  as.sociated  with  smaller- 
dollar.  ])ersonal  property  loans. 

The  Bureau  shares  commenters’ 
concerns  that  a  higher  percentage-])oint 
thre.shold  for  personal  property-.secured 
loans  could,  if  set  too  high,  exac:erhate 
incentives  for  creditors  to  steer 
consumers  into  titling  their  homes  as 
p(!rsonal  property.  I'he  Bureau 
understands  that  such  steering  c;an  and 
does  currently  occur  in  the  market. 
Indeed,  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws 
apjn'oved  in  Jnly  2012  a  Uniform 
Manufactured  Housing  Act  that  wonld 
simj)lifv  and  streamline  State  laws  to 
convert  manufactured  homes  titled  as 
j)ersonal  property  to  real  property  and 
would  prohibit  manufactured  home 
selhiis  from  steering  consumers  to 
chattel  loans  rather  than  mortgages.'*"  As 
noted,  personal  propiaty-.secured  loans 
tend  to  offer  consumers  fewer  legal 
protections,  so  a  rule  that  jjermits 
HOEPA  coverage  to  turn  on  how  the 
loan  is  titled,  and  that  therefore 
potentially  incentivizes  st(;ering  to 
])(;r.sonal  property-s(;cnred  loans,  conld 
l)e  disadvantageous  to  some  consumers. 
However,  because  personal  projjerty- 
secured  loans  generally  have  had  costs 
roughly  2  to  5  percent  higher  than 
mortgages  (as  noted  in  the  section-hy- 
section  analysis  of  §  l()2(i.32(a)(l)(i)(A) 
above)  the  Bureau  does  not  believe  that 
im])lementing  the  2  pert:entage-point 
higher  threshold  for  such  loans  will 
exacerbate  any  steering  that  may  already 
he  occurring  in  the  market.  On  balance, 
then,  the  Bureau  believes  that  it  is 


Nciliomil  (loiiloronco  (if  (lommissioimr.s  on 
Uniform  St.ilo  l.nw.s.  Unifonu  Miiniifarhiivcl 
Iloiisinf’  Act  Only  2012).  at  hUpJ/unilormldws.oi'"/ 
A(:l.asi}x?lilh=M(innfarliiiv(l  Iloiisint’  Act.  As  noind 
in  a  commoni  to  I  ho  uniform  law,  whothor  a 
mamifaotnrod  homo  is  titlod  as  roal  or  porsonal 
proiiorty  “can  affool  tho  huyor's  llnancino  and  loj^al 
rights  in  tho  homo,  such  as  homostoad  protoction 
and  marital  pro|)orty  rights,  and  taxation  of  tho 
homo.*  *  *  llndor  tho  c.nrront  sy.stom  of 
mannfactnrod  homo  financing,  sollors.  including 
rolailors.  hayo  incontiyos  to  stoor  hnyors  to  chattol 
loans,  rathor  than  to  mortgago  loans.  Ilowoyor. 
whon  a  mortgago  loan  is  ayailahlo.  it  ofton  is  tho 
hottor  option  for  tho  hnyor.  Though  tho  closing  costs 
for  a  mortgago  loan  can  ho  higher  than  for  a  chattol 
loan,  tho  lower  interest  rate  and  longer  term  for  a 
mortgago  loan  translate  to  suhstantially  lower 
monthly  payments.  Financing  with  a  mortgago  loan 
also  provides  tho  owner  of  a  mannfactnrod  homo 
with  tho  same  legal  protections  as  tho  owner  of  a 
sito-hnilt  homo.  Thoroforo.  subsection  (h)  prohibits 
.seller  steering." 


ajijiroiiriiite  to  effectuate  the  higher  APR 
threshold  for  smaller-dollar,  personal- 
projierty  .secured  loans  in  light  of  the 
higher  costs  occurring  in  the  market  for 
such  loans.  In  light  of  the  fact  that 
(iongress  set  forth  a  clear  line  for  this 
threshold,  and  in  the  absence  of  specific 
evidence  demonstrating  another  line 
that  would  better  protect  consumers 
while  maintaining  access  to  credit,  the 
Bureau  declines  to  adjust  the  statutory 
threshold. 

'I’he  Bureau  adopts  proposed 
comment  32(a)(l)(i)-4  explaining  how 
to  determine  the  “loan  amount’’  for 
pnrpo.ses  of  the  $5(),()()0  cut-off,  hut  re- 
numhers  it  as  comment  32(a)(l)(i)(B)-l 
for  organizational  jniriioses.  In  the  final 
rule,  the  Bureau  akso  clarifies  that  the 
$50,()()()  refers  to  the  face  amount  of  the 
note,  rather  than  (as  jiroposed)  the  “total 
loan  amount.’’  The  “total  loan  amount’’ 
is  a  defined  term  used  in  connection 
with  calculating  whether  a  transaction 
meets  the  jiercentage  point  thresholds  in 
the  points  and  fees  coverage  test.  As 
discussed  in  the  section-hy-.section 
analysis  of  §  l()2B.32(a)(l)(ii)  below,  the 
points  and  fees  coverage  test  adopts  the 
face  of  amount  of  the  note  as  the 
relevant  metric  for  determining  whether 
a  loan  is  above  or  below  the  $2(),()()0 
cut-off  between  the  5  j)ercent  and  8 
])ercent  ]ioints  and  fees  tests.  I’he  face 
amount  of  the  note  is  adopted  in  that 
context  for  consistency  with  the 
a])|)roach  adopted  in  the  pt)ints  and  fees 
provisions  of  the  2013  A'l  R  Final  Rule. 
The  Bureau  believes  that  a  consistent 
approach  to  determining  whether  a 
transaction  is  above  or  below  a 
particnlar  dollar-value  thre.shold  will 
facilitate  compliance  with  Regulation  Z. 
Thus,  upon  further  consideration,  the 
Bureau  specifies  in  the  2013  HOEPA 
Final  Ride  that  the  face  amount  of  the 
note  also  is  the  ajipropriate  amount  for 
a  creditor  to  reference  in  determining 
whether  to  apply  the  0.5  or  8.5  APR 
percentage-point  thre.shold  for  HOEPA 
coverage. 

32(a)(l)(i)(G) 

TILA  .section  103(hh)(l)(A)(i)(ll) 
provides  that  a  consumer  credit 
transaction  .secured  hy  a  subordinate  or 
junior  mortgage  on  the  consumer’s 
princijial  dwelling  is  a  high-cost 
mortgage  if  the  APR  at  consummation  of 
the  tran.saction  will  exceed  the  average 
prime  offer  rate  for  a  com[)arahle 
transaction  hy  more  than  8.5  percentage 
lioints.  Propo.sed  §  l()20.32(a)(l  )(i)((3 
would  have  imjilemented  the  revised 
APR  jiercentage  jioint  threshold  for 
suhordinate-lien  tran.sactions  with  one 
minor  terminology  change  (referencing  a 
“suhordinate-lien  transaction”  rather 
than  a  “subordinate  or  junior 
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mortgage")  for  consistency  witli 
Regulation  Z. 

Iiulu.strv  and  consumer  group 
commeuters  generally  made  the  same 
comments  couceruiug  proposed 
§  l()2().32(a)(1  )(i)(C)  that  they  did  for 
§  102(i.32(a)(1)(i)(A).  That  is,  industry 
commeuters  generally  expressed 
concern  about  the  revised  APR 
piircentage-poinl  threshold,  argued  that 
the  existing  (])re-nodd-Frank  Act) 
threshold  is  sufficient  for  consumer 
protection,  and  stated  that  revising  the 
threshold  would  result  in  unwarranted 
coverage  of  loans  as  high-cost 
mortgages.  Consumer  grouj)  commenters 
generally  suggested  that  the  Bureau 
lower  the  proj)osed  Al^R  percentage- 
point  threshold.  One  consumer  grouj) 
conunenter.  for  examj)le.  advoi;ated  that 
the  Bureau  adojjt  an  APR  threshokl  of 
j)ercentage  j)oints  above  the  average 
])rime  offer  rate  for  snhordiuate-lieu 
transactions. 

The  commeuters  did  not  |)rovide  firm 
data  or  other  sj)ecific  information  to 
indicate  what  atljustment  from  the  level 
|)re.scrihed  by  (kuigre.ss  is  warranted  hv 
a  need  for  access  to  credit  or  to  j)rotect 
consumers  from  abusive  lending.  The 
final  rule  therefore  ado|)ts 
§  l()2(i.32(a)(l)(i)(C)  as  |)roj)osed.  for  all 
of  the  reasons  articulated  in  the  section- 
hy-section  analysis  of 
§  l()2().32(a)(l  )(i)(A)  above.  With  resj)ect 
to  the  comment  suggesting  that  the 
Bureau  lower  the  APR  j)erc;entage  |)oint 
threshold  to  j)ercentage  ])oints  above 
the  average  prime  offer  rate,  the  Bureau 
notes  that,  even  if  it  ])t)ssessed  data  to 
warrant  such  a  reduction  (and  it  does 
not),  the  Bureau  does  not  have  authority 
under  TILA  .section  l()3(hh)(2)(B)(ii)  to 
reduce  the  AI^R  ])ercentage-])oint 
threshold  for  subordinate-lien 
tran.sactions  to  le.ss  than  eight 
j)ercentage  |)oints  above  the  average 
})rime  offer  rate. 

32(a)(l){ii) 

Numerical  (Coverage  I'hresholds  for 
Points  and  f'ees 

Prior  to  the  Dofid-Frank  Act.  TILA 
.section  l()3(aa){l  )(B)  j)rovided  that  a 
mortgage  is  subject  to  the  re.strictious 
and  recjuirements  of  HOEPA  if  the  total 
|)oints  and  fees  ])ayahle  hy  the  consumer 
at  or  before  loan  closing  exceed  the 
greater  of  8  ])ercent  of  the  total  loan 
amount  or  ,S4()().  Prior  to  the  designated 
transfer  date  under  the  Dodd-Frank  Act. 
the  Board  adjusted  the  .$4()()  figure 
annually  for  inflation,  in  accordance 
with  TILa  section  1()3(aa)(3).  For  2013. 
the  Bureau  adjusted  the  figure  to  ,$02.') 


from  .soil,  where  it  had  heeu  .set  for 
2012.7" 

Section  1431(a)  of  the  Dodd-Frauk  Act 
amended  llOEl’A’s  ])oints  and  fees 
coverage  test  to  j)rovide  iu  TILA  section 
103(hh)(l)(A)(ii)  that  a  mortgage  is  a 
high-cost  mortgage  if  the  total  ])oints 
and  fees  |)ayahle  in  connection  with  the 
transaction  exceed  either  ,1  j)ercent  or  8 
j)ercent  of  the  total  transaction  amount, 
dejjending  on  the  size  of  the 
transaction. 7'  .S|)ecifically.  under  TILA 
.section  103(hh)(l  )(A)(ii)(i),  a  transaction 
for  .S20,000  or  more  is  a  high-cost 
mortgage  if  the  total  |)oints  and  fees 
])ayahle  in  connection  with  the 
tran.saction  exceed  .I  j)en:ent  of  the  total 
transaction  amount.  Under  TILA  section 
l()3(hh)(l  )(A)(ii)(II),  a  transaction  for 
less  than  .S2(),()0()  is  a  high-cost 
mortgage  if  the  total  |)oints  and  fees 
j)ayahle  in  connection  with  the 
tran.saction  exceed  the  lesser  of  8 
])erceut  of  the  total  transaction  amount 
or  .Sl.OOO,  or  such  other  dollar  amount 
as  the  Bureau  shall  |)re.scrihe  by 
regulation.  The  Bureau  ])ro|)osed  to 
im])lemeut  the  Dodd-F'rauk  Act’s 
ameudmeuts  to  I’lLA’s  |)oiuts  and  fees 
coverage  test  for  high-cost  mortgages  in 
j)ro|)osed  §  l()2().32(a)(l)(ii)(A)  and  (B). 

As  in  the  case  of  the  APR  coverage 
test,  consumer  grouj)  commeuters  urged 
the  Bureau  to  aj)j)ly  the  sanie  j)oiuts  and 
fees  threshold  f)f  ,1  j)ercent  to  all 
transactions.  irre.sj)ective  of  the  loan 
amount.  These  commenters  argued  that 
the  higher.  8  j)ercent  j)oints  and  fees 
threshold  for  smaller  trau.sactious  (/.e.. 
loans  of  less  than  .S2(),(H)())  .set  forth  in 
the  statute  di.sadvantages  lower-inconie 
and  more  vulnerable  consumers. 

The  Bureau  received  a  uumher  of 
commeuts  from  industry  exj)ressing 
concern  that  the  j)oints  and  fees 
thresholds  j)re.scrihed  bv  the  Dodd- 
Frank  Act.  like  the  amended  APR 
thre.sholds.  would  re.strict  access  to 
credit.  .Some  industry  commeuters 
exj)ressed  j)articular  concern  about 
smaller  transactions,  iucludiug  loans 
originated  by  Housing  Finance  Agencies 
and  under  the  ll.SDA  Rural  Housing 
Program.  One  such  conunenter  argued 
that  the  .I  j)ercent  j)oints  ami  fees 
threshold  would  he  most  j)rohlematic 
for  loan  amounts  below  aj)j)roximately 
.SfiO.OOO  and  .stated  that  the  threshold 
would  drive  creditors  to  imj)ose  strict 
minimum  loan  amounts  on  their 


77  I'K  (i()7.')H  (Nov.  (i.  2012)  (iiddiii}' 
(:(iiiini(!nl  ;i2(ii)(l)(ii)-2.xviii). 

^'TII.A  stxMion  10.'<(l)l))(1)(A)(ii)  also  (jxcliido.s 
Iron)  points  aixl  loos  bona  lido  third-parlv  (;liaif>os 
not  I'otainod  hv  tho  inort^a;>o  orijiiiiiitor.  tho 
croditor.  or  an  idllliiito  ol  oitlioi'.  This  o.xcliision  is 
iinirloinontod  in  t}102l>.32(h)(l)(n)  (closod-ond 
ci'odit  transactions)  and  (h)(2)(l))  (opon-ond  ciodit 
plans). 


mortgage  originations,  hulustrv 
commenters  genendly  acknowledged  a 
good  deal  of  uncertainty  in  estimating 
the  j)otential  imj)act  of  the  revised 
j)oinl.s  and  fees  thresholds  given  that  the 
Burttau  had  not  yet  finalized  the  Dodd- 
Frank  Act’s  iimendmeuts  to  the 
definition  of  j)oints  and  fees.  (As 
discussed  in  the  section-by-section 
tmalysis  of  ^  1  ()2().32(b)(l )  and  (2) 
below,  the  Dodd-F’rank  At:t  amended  the 
definition  of  jtoints  and  fees  to  remove 
certain  items  that  j)reviou.sly  would 
have  been  counted  (e.g.,  certain 
mortgage  iusurauce  j)remiums  and  bona 
fide  discount  j)oint.s)  and  to  add  other 
items  (e.g..  the  maximum  juejjayment 
j)enaltie.s  that  may  he  charged).  Industry 
commenters  nevertheless  suggested  that 
the  Bureau  exercise  its  authoritv  to 
leave  the  points  and  fees  thresholds  at 
their  existing  (/.e.,  j)re-Dodd-Frank  Act) 
level.s.7^ 

As  in  the  ca.se  of  the  APR  coverage 
te.st,  manufactured  housing  industry 
commenters  exj)res.sed  concern  about 
HOEPA  coverage  of  manufactured  home 
loans  under  the  j)oint.s  and  fees  coverage 
te.st.  These  commenters  estimated  that 
anywhere  from  24  to  .11  jiercent  of  their 
manufactured  home  originations  during 
2010  and  2011  would  have  been 
covered  under  the  j)roj)o.sal’.s  j)oint.s  and 
fees  threshold.  (Commenters  did  not 
.sj)ecifv  what  j)ercentage  of  their  loans 
would  have  been  subject  to  the  .1 
j)ercent  or  8  j)ercenl  thresholds.) 
(k)mmenler.s  exj)lained  that 
manufactured  home  loans,  j)articularly 
those  secured  by  jiersonal  j)roj)erty, 
tend  to  be  for  smaller  amounts  than  real 
j)roj)erty-secured  loans.  However, 
according  to  these  commenters,  the  cost 
of  originating  and  .servicing  a  loan  of 
.$200. not)  and  a  loan  of  .$20,000  is 
essentially  the  same  in  terms  of  absolute 
dollars.  They  asserted  that  bec:an.se  the 
cost  of  origination  as  a  j)ercentage  of 
loan  size  thus  is  significantly  higher  for 
smaller  loans,  tran.sactions  with  small 
loan  amounts  should  not  he  treated  the 
.same  for  j)urj)o.se.s  of  the  j)oint.s  and  fees 
te.st.  (iommenters  suggested  that 
adjusting  the  j)oints  and  fees  threshold 
for  j)urcha.se-money  mortgages  secured 
in  whole  or  in  j)art  by  manufactured 
housing  would  ensure  consumer 
j)rotection  while  maximizing  credit 
availability.  For  examj)le,  one 
c;ommenter  estimated  that,  if  the  Bureau 
aj)j)lied  a  j)oints  and  fees  te.st  of  the 


'-  Ixrlu.slrv  ;iii(l  {.'oiisiimor  }>r(uip.s  al.so  (:()i)iiiit!iit(!(l 
oil  tho  liuroiiii's  pi'oposod  iiiiploinoiiliitioii  of  tho 
stntiitoi'v  ohiiii^o  li'oii)  i'o(|iiii'iii”  tho  inclusion  in 
|)oinls  and  loos  of  iloins  pavahio  hv  tho  consuinoi' 
"at  Ol'  hoforo  closinn"  to  itoins  "payahio  in 
connoclion  with  tho  transaction."  Tho  Binoan 
addro.ssos  thoso  coinnionts  in  tho  soction-hv-soction 
analysis  of  §  1  t)2li.32{h)(  1 )  holow. 
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griniter  of  (1)  ,5  percent  of  the  total  loan 
amount  or  ,$3, ()()(),  or  (2)  5  jjercent  of  the 
total  loan  amount  or  $5,()()(),  to  all 
purchase-money  mortgages  secured  in 
whole  or  in  j)art  by  manufactured 
housing,  then  41  |)ercent  or  22  ])ercent 
of  all  manufactured  housing  loans, 
respectively,  would  he  covennl  under 
the  j)oints  and  fees  test. 

The  Bureau  finalizes  the  adjusted 
points  and  fees  thresholds  in 
??  l()2(i.32(a)(l )(ii)(A]  and  (B)  as 
propo.sed.  ’Fhe  Bureau  recognizes  that 
points  and  fees  comprise,  in  part,  a 
means  of  rec;overing  costs  that  may 
constitute  a  larger  percentage  of  the  loan 
ainoimt  for  smaller  loans.  However,  as 
is  the  case  of  the  APR  coverage  test. 
Congress  already  adjusted  the  points 
and  fees  test  to  account  for  this  fact  hy 
.setting  the  threshold  for  loans  of  less 
than  S2(),0()0  higher  than  the  threshold 
for  all  other  loans.  The  Bureau  would 
need  to  exercise  its  exception  authority 
under  TILA  section  l().')(a)  to  adjust  the 
thresholds  beyond  what  Congress 
provided  and,  in  turn,  would  need  data 
or  specific  information  showing  that  a 
departure  from  the  levels  .set  hv 
Congress  is  warrantcHl.  Coinmentcirs 
jne.sented  some  information  indicating 
that,  in  a  .signific:ant  percentage  of 
smaller  tran.sactions  made  hy  some 
lendcM's,  points  and  fees  currently  are 
charged  that  exc;eed  the  thrcishold 
(istahlished  hy  Congress.  However, 
neither  this  information  nor  any  other 
data  available  to  the  Burciau  establishes 
that  application  of  the  statutory 
threshold  will  cau.se  thccse  lenders  to 
cea.se  making  these  loans.  Morcjover, 
commenters  did  not  jirovide,  and  the 
Bureau  is  not  otherwise  aware  of  data  or 
other  information  that  would  support, 
spcicific  numeric  thre.sholds  diffcjrent 
than  those  jirovided  hy  (Congress.  The 
Bnrciau  imclerstands  commenters’ 
concerns  that,  if  lendc?r.s  choose  to 
impose  .strict  lending  limits,  that  could 
have  fair  lending  implications,  hcicause 
low-  to  modcjrate-income  families  and 
minorities  could  he  more;  likely  to  sidfer 
disproportionately.  On  the  other  hand, 
the  Burciau  is  mindful  of  conc;ern.s  raised 
hy  consumer  groups  that  tluxse  are  the 
very  poj)ulation.s  that  need  extra 
protcjctions  that  are  afforded  hy  laws 
such  as  HOEPA.  The  Biirtxm  believes 
that  the  points  and  fees  coverage  test  is 
important  in  ensuring  that  loans  with 
high  nj)front  co.sts  are  subject  to  such 
s])ecial  protections,  and  in  the  Bureau’s 
view,  the  commenters  did  not  present  a 
p(!r.suasive  case  that  implementing  the 
.statutory  thresholds  would  adver.sely 
affect  credit  availability.  In  addition,  as 
discussed  in  the  section-hy-section 
analy.sis  of  §  l()2(i.32(b)(l)  and  (2) 


below,  the  Bureau  notes  that  it  is 
adopting  several  limitations  and 
clarifications  to  the  definition  of  points 
and  fees  in  ixisponse  to  industry 
commenters’  concerns  (e.g..  hy 
specifying  that  only  such  fees  that  are 
known  at  or  before  consummation  must 
he  included  in  the  calculation).  The 
Bureau  believes  that  those  clarifications 
and  limitations  will  address  some  of 
industry’s  concerns  regarding 
unwarranted  coverage  through  points 
and  fees. 

The  Bureau  similarly  is  not  persuaded 
that  a  different,  higher  points  and  fees 
threshold  should  apply  to  manufactured 
home  loans.  As  noted,  manidactured 
housing  industry  commenters  suggested 
that  the  Bureau  implement  a  points  and 
fees  threshold  for  all  loans  secured  in 
whole  or  in  part  hy  manufactured 
housing  (i.e.,  for  any  real-  or  jrer.sonal 
pro])erty-secured  transaction)  of  (at 
least)  the  greater  of  .'i  j)ercent  of  the  total 
loan  amount  or  .$3, ()()().  Under  this 
suggested  apjjroach,  all  loans  .secured  hy 
manufactured  housing  with  loan 
amounts  less  than  .SttO.OOO  could  charge 
points  and  fees  of  .S3,()()()  without 
triggering  HOEPA  coverage.  The  Bureau 
notes  that  the  .S3,()()()  amount  becomes 
an  increasingly  large  percent  of  the  loan 
amount  as  the  loan  sizi;  decreases.  Thus, 
for  the  smallest  loans  those  that 
would  he  expected,  for  examj)le,  to  he 
made  to  the  most  vulnerable  consumers 
purcha.sing  u.sed  manufactured  hoiiKxs 
on  land  that  they  do  not  own)  the 
sugge.sted  points  and  fees  could  re:ich 
up  to  (it)  ])ercent  of  the  loan  amount. 
Manufactured  housing  indu.stry 
commenters  argued,  as  did  other 
industry  commenters,  that  points  and 
fees  naturally  comprise  a  larg(!r  percent 
of  the  loan  amount  as  loan  amounts 
decrea.se  in  size.  However,  they  did  not 
l)rovide  specific  evidence  indicating 
that  smaller  manufactured  home  loans 
(let  alone  all  manufactured  home  loans) 
have  characteristics  that  merit  a 
different  ])oint.s  and  fees  threshold  than 
other,  smaller  transactions.  In  short,  in 
light  of  the  fact  that  Congress  articulated 
a  specific  jjoints  and  fees  threshold  for 
smaller  tran.sactions,  and  in  the  ah.sence 
of  sjjecific  evidence  indicating  a  more 
a])])ropriate  threshold,  the  Bureau 
adoj)t.s  in  the  final  rule  the  points  and 

oxiimplo.  th(!  liunxiu  imddistiiiuls  lliat 
IimkIoi's  iiiiiy  .s(!t  niiniinuin  loan  amounts  ol  .$.S.(I()(). 
Points  and  loits  ol  .S.'i.IKH)  on  a  .S.S.OIKI  loan  (!(|nal  (ill 
|)(!n:(!nt  ol  tho  loan  amount.  Ono  industry 
(:omm(int(!i'.  citing  tho  Amorican  I  lousing  .Snrvov 
(AII.SJ  not(!d  that  tho  iiKHlian  pnrehaso  prico  ol  a 
mamdactnrod  homo  (including  now  and  (ixisting 
homo  sales)  is  ,$27, OIK).  Points  and  loos  ol  .$2,000 
on  a  .$27,000  loan  ocpial  1 1  ])orcont  (d  tho  loan 
amount. 


fees  thre.sholds  as  set  forth  in  the 
statute. 

Determining  the  .$2(),(){)()  Amount; 
Adjustment  for  Inflation 

As  noted,  a  .'5  percent  points  and  fees 
coverage  test  applies  to  tran.sactions  of 
$2().()()()  or  more,  and  an  8  ])ercent  test 
applies  to  tran.sactions  of  less  than 
.$2().()()().  The  Bureau’s  2012  HOEPA 
Propo.sal  did  not  jiropose  a  specific 
methodology  for  determining  whether  a 
transaction  was  above  or  below  the 
.S2(),()00  amount.  As  noted  in  the 
section-hy-section  analvsis  of 
S  102(i.32(a)(l)(i)(B)  almve,  in  the  2013 
ATR  Final  Rule,  the  Bureau  is  jjroviding 
that  a  creditor  must  determine  which 
points  and  fees  tier  applies  to  a 
transaction  for  jnirpo.ses  of  the  cpialified 
mortgage  jmints  and  fees  test  hy  using 
the  face  amount  of  the  note  (/.e.,  the 
“loan  amount’’  as  defined  in 
§  1020.43(h)(.5)).  .See  the  .section-hy- 
.section  analysis  of  §  1020.43(e)(3)(i)  in 
the  2013  ATR  F’inal  Rule.  For 
consistency  with  the  apjrroach  being 
adopted  in  the  2013  ATR  Final  and  to 
ease  compliance,  the  Bureau  is  adopting 
the  same  approach  for  determining 
whether  a  tran.saction  is  above  or  below 
the  .$20,000  amount  for  the  HOEPA 
])oints  and  fees  coverage  test.  The 
llureau  adopts  this  clarification  in  new 
comment  32(a)(l  )(ii)-3.^' 

The  Bureau  also  clarifies  in 
t?  1020.32(a)(l)(ii)  and  new  comment 
32(a)(l)(ii)-3  that  the  $20,000  amount  in 
S  1020.32(a)(l)(ii)(A)  and  (B)  will  he 
adjusted  annually  for  inflation  on 
January  1  hy  the  annual  percentage 
change  in  the  CPI  that  was  in  effect  on 
the  jireceding  June  1.  To  make  this 
adjustment,  the  Bureau  invokes  its 
authority  under  TILA  section  lO.Sla). 
which  grants  the  Bureau  authority  to 
exempt  all  or  any  class  of  transactions 
where  necessary  or  proper  to  effectuate 
the  purposes  of  TILA,  to  prevent 
evasion,  or  to  facilitate  compliance.  The 
Bureau  believes  adjusting  the  $20,000 
amount  for  inflation  is  nece.ssary  and 
projjer  to  effectuate  the  jnirposes  of,  and 
to  facilitate  compliance  with.  'LILA.  The 
Bureau  believes  that  failing  to  adju.st  the 
$20,000  amount  would  hinder  access  to 
credit  without  meaningfully  enhancing 
consumer  })rotection  hy  failing  to 
account  for  the  effects  of  inflation.  As 
noted  above,  the  Bureau  niceived  a 

CoiniiKMil  ;{2(<i)(1  )(ii)-:i  lixpliiiiis  llint  cnxlitors 
inii.st  <i))|>ly  llio  iillowiililo  |)()inls  ;iihI  liios 
porciiiiliigo  to  llui  "loliil  loan  amount"  as  dollnod  in 
S  l()2().;i2(l))(4).  which  may  lx;  dilforimt  than  the 
face;  amount  ol  the  note.  This  approach  al.so  is 
consistent  with  thi;  approach  adoptexi  tor  the  points 
and  le(!s  test  for  (pialified  mortgages.  .S’l.-e 
S  1()2().4:t(e)(,'t)(i)  and  comimmt  42(e)(3)(i)-2,  as 
adopted  in  the  201  it  ATR  Final  Rule. 
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signiiicaut  nuinl)er  of  comments 
exjjressing  concern  about  the  points  and 
fees  coverage  test  for  smaller 
transactions.  'I’he  Bureau  believes  that 
adopting  this  final  rule  without 
providing  for  the  .S2().()()()  to  be  adjusted 
ibr  inflation  would,  over  lime, 
discourage  some  creditors  from  making 
smaller  loans,  to  the  detriment  of 
consumers,  without  ])roviding  any 
meaningful  corresponding  consumer 
protection  benefit.  Accordingly,  the 
Bureau  believes  that  j)roviding  for  the 
adjustment  of  the  S2().()t)()  amount  will 
.strengthen  com])etition  among  financial 
institutions  and  promote  economic 
stabilization. 

Total  Tran.saction  Amount 

TILA  section  1()3(bb)(1)(A)(ii) 
provides  that  a  mortgage  is  a  high-cost 
mortgage  if  its  total  points  and  fees 
exceed  (de])ending  on  transaction  size) 
either  5  ])ercent  or  8  percent  of  the 
“total  transaction  amount,”  rather  than 
the  “total  loan  amount.”  The  Dodd- 
Frank  Act  did  not  define  the  term  “total 
tran.saction  amount.”  However,  the 
Buniau  noted  in  its  projinsal  that  it 
b(!liev(!d  the  |)hra.se  reflected  the  fact 
that  HOFFA,  as  amended,  applies  to 
both  closed-  and  open-end  credit 
transactions  secured  by  a  consumer's 
principal  dwelling."'’  Notwithstanding 
the  statutory  change,  for  consistency 
with  existing  Regulation  Z  tmniinologv, 
proposed  §  l()2(i.32(a)(1  )(ii)  would  have 
j)rovided  that  a  high-cost  mortgage  is 
one  for  which  the  total  points  and  fees 
exceed  a  certain  percentage  of  the  “total 
loan  amount.”  The  Bnniau  received  no 
comments  concerning  its  adoption  of 
the  ])hrase  “total  loan  amount”  rather 
than  “total  transaction  amount,”  as  set 
forth  in  the  statute  and  thus  adopts  the 
language  as  proposed.  .See  the  section- 
by-section  analysis  of  1020. 32(b)(4) 
Ixdow  for  a  di.scussion  of  the  definition 
of  “total  loan  amount.” 

Annual  Adjustment  of  .Si. 000  Amount 

As  amended  by  the  Dodd-Frank  Act, 
HOEFA’s  points  and  fees  coverage  test 
apj)ears  in  TILA  section 
103(bb)(l  )(A)(ii)(I)  and  (II).  Friorto 


'■'■’Tlu!  HurtMii  iilso  notiis  Itial  adjustiii)’  Ilia 
$2().II00  aindiiiit  lor  inflation  is  consisloni  with  tlu; 
approach  adopted  lor  tho  points  and  foes  test  for 
(pialillod  niort^agos  in  tho  Buroan’s  2tU,'t  A'I'K  Fina 
Kulo.  1  ho  Biiroau  holiovos  that  adoplinj' a  uniform 
approach  in  hoth  tho  hi}>h-cosl  and  tpialifiod 
inorl}>af>o  conloxts  will  facilitalo  coinplianco  with 
TII.A.  S(f(!  S  U)2l>.4;t(o)(.'t)(i)  and  (ii).  as  adopted  in 
the  2012  A'I'K  Final  Kulo. 

''•In  this  ro{*ard.  the  Bureau  noted  that  section 
1412  of  the  Oodd-F'rank  Act  retained  the  phrase 
"total  loan  amount"  for  purposes  of  determining 
whether  a  closed-end  credit  transaction  complied 
with  the  |)oinls  and  fees  restrictions  applicable  to 
(lualilied  mortgages.  .See  TII.A  section 
12<l(:(h)(2)(A)(vii). 


being  ronumbered  by  Dudd-Fnink.  this 
tost  a])poarod  in  TILA  .suction 
l()3(aa)(l)(B)(i)  and  (ii).  Tho  Dodd-Frank 
Act  did  not  amend  TILA  .section 
l()3(bb)(3),  whicli  retjuires  the  jioints 
and  fees  dollar  figure  to  be  adjusted 
annually  for  inllation.  to  reflect  this  new 
numbering.  Instead,  TILA  .section 
l()3(bb)(3)  continues  to  cros.s-reference 
TILA  section  l()3(bb)(l)(B)(ii),  which 
now  .sets  forth  the  methotlology  for 
determining  the  AFK  for  I  lOEl’A 
coverage  in  tnm.sactions  with  rates  that 
vary  aci;ording  to  an  index.  To  give 
meaning  to  the  statute  as  amended,  the 
2012  H()EFA  Froposal  interpreted  the 
authority  provided  to  it  in  TILA  section 
103(bb)(3)  as  authority  to  continue  to 
adjust  annuallv  for  inflation  the  dollar 
figure  jirescribed  in  TILA  section 
103(bb)(l )(A)(ii)(lI),  as  has  been  done 
prior  to  the  Dodd-Frank  Act. 

The  Bureau  projKised  to  re-number 
existing  comment  32(a)(l  )(ii)-2 
concerning  the  annual  adjustment  of  the 
Jioints  ami  fees  dollar  figure  as  comment 
32(a)(l  )(ii)-l  for  organizational 
jnii'iioses,  as  well  as  to  revise  it  in 
several  resjiects  to  reflect  jirojiosed 
revisions  to  l()2().32(ii)(l)(ii).  First, 
lirojiosed  comment  32(a)(l)(ii)-l  would 
iiave  rejilaced  references  to  the  jire- 
Dodd-Frank  Act  statutory  figure  of  .$400 
with  references  to  the  new  statutory 
figure  of  .SI .()()().  In  addition,  consistent 
with  the  Dodd-Frank  Act’s  tnmsfer  of 
rulemaking  authority  for  HOEFA  from 
the  Boaixi  to  the  Bure.iu,  jirojiosed 
comment  32(a)(l)(ii)-l  would  have 
stated  that  the  Bureau  will  jiiiblish  and 
incorjiorate  into  commentary  the 
retjnired  annual  adjustments  to  the 
SI  .out)  figure  after  the  )une  Consumer 
Frice  Index  figures  become  available 
each  year. 

Finally,  the  jirojiosal  would  have 
retained  in  jirojiosed  comment 
32(a)(l)(ii)-2  the  jiaragrajihs  in  existing 
comment  32(a)(l)(ii)-2  enumerating  the 
.S4()()  figure  as  adju.sted  for  inflation 
from  15)98  through  2012.  The  jirojiosal 
noted  that  it  would  he  u.seful  to  retain 
the  list  of  historical  adjustments  to  the 
S4()()  figure  for  reference, 
notwithstanding  that  TILA  section 
103(bh)(l)(A)(ii)(ll)  increases  the  dollar 
figure  from  S4()0  to  Si  ,000. 

The  Bureau  received  no  comments  on 
I  jirojiosed  comments  32(a)(l  )(ii)-l  and 
-2.  The  Bureau  adojits  the  comments  as 
jirojiosed. 

32(a)(l)(iii) 

Frior  to  the  Dodd-Frank  Act,  a 
mortgage  was  classified  as  a  high  cost 
mortgage  if  either  its  AFR  or  its  total 
Jioints  tind  fees  exceeded  certain 
statutorily  jire.scribed  thresholds. 
.Section  1431(a)  of  the  Dodd-Frank  Act 


iimended  TILA  to  add  new  .section 
103(bb)(l)(A)(iii).  which  jirovides  that  a 
tran.saction  is  also  a  high-cost  mortgage 
if  the  credit  triuisaction  documents 
jiermit  the  creditor  to  charge  or  collect 
jirejiayment  fees  or  jittnalties  mtire  than 
31)  months  after  the  tnmsaction  closing 
or  if  such  fees  or  jienalties  exceed,  in 
the  aggregate,  more  than  two  jiercent  of 
the  amount  jirejiaid. 

Froposetl  l()2().32(a)(l)(iii)  would 
have  imjilemenled  TILA  section 
l()3(bb)(l)(A)(iii)  with  .several  minor 
clariiic:ations.  First,  jirojiosed 
S  l()2().32(a)(l)(iii)  would  have  rejihiced 
the  statutory  reference  to  jirejiayment 
Jienalties  jiermitted  by  the  “credit 
transiiction  documents”  with  a  reference 
to  such  Jienalties  jiermitted  by  the 
“terms  of  the  loan  contract  or  open-end 
credit  agreement.”  This  jihrasing  was 
jirojio.sed  to  reflect  the  ajijilication  of 
§  l()2().32(a)(l)(iii)  to  both  closed-  and 
ojien-end  tran.sactions,  and  for 
consistency  with  Regulation  Z. 

Frojiosed  ^  l()2().32(a)(l  )(iii)  also  would 
have  cross-referenced  the  definition  of 
jirejiayment  jienalty  in  jirojiosed 

1028. 32(h)(8). 77  Finally,  jirojio.sed 

1()28.32(ti)(l  )(iii)  would  have  clarified 
that  the  cretlitor  must  include  any 
jirejiayment  jienalty  th:it  is  jiermitted  to 
tie  charged  more  than  38  months  “after 
consummation  or  account  ojiening.” 
rather  than  after  “tran.saction  closing.” 
The  Bureau  jirojio.sed  to  u.se  the.se  terms 
for  clo.sed-  and  ojien-end  tran.sactions, 
resjiectively,  for  c.onsistency  with 
Rttgulation  Z. 

Frojiosed  comment  32(a)(l)(iii)-l 
would  have  exjilained  how  the  coverage 
te.sts  for  high-cost  mortgages  in 
§  1028.32(a)(l  )(i)  through  (iii)  interact 
with  the  han  on  jirejiayment  jienalties 
for  high-cost  mortgages  in  amended 
TILA  section  129(c),  which  the  HOEFA 
jirojiosal  would  have  imjilemented  in 
§  1028.32(d)(8).  Sjiecifically,  jirojiosed 
comment  32(a)(l)(iii)-l  would  have 
exjilained  that  §  1028.32  imjilicates 
jirejiayment  penttlties  in  two  main  ways, 
if  a  tran.saction  is  a  high-cost  mortgage 
by  ojieration  of  anv  of  the  coverage  tests 
in  jirojiosed  §  1028.32(a)(1)  (/.e.,  the 
AFR,  Jioints  and  fees,  or  jirejiavment 
Jienalty  tests),  then  the  transaction  must 
not  include  a  jirejiayment  jienalty. 
Furthermore,  under  the  jirejiayment 
Jienalty  coverage  test  in 
§  1028.32(a)(l  )(iii),  a  transaction  is  a 
high-cost  mortgage  if,  tinder  the  terms  of 
the  loan  contract  or  credit  agreement,  a 
creditor  can  charge  either  (1 )  it 
jirejiayment  jienalty  more  than  38 
months  after  consummation  or  account 
ojiening,  or  (2)  total  jirejiayment 


'^Tho  Buniaii  is  liiiali/iiig  proposiul 
t!l()2(i..'12(h)(K)  as  Sl()2(i.32(h)(fi). 
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pcMiallies  that  exceed  two  percent  of  any 
amount  jinjpaid.  Taken  togetlna-. 
Sin2(i.32(aKl)(iii)  and  S  1020.32(d)(()) 
effectively  estal)lish  a  inaxinunn  period 
(luring  which  a  ]n’e])ayinent  penalty 
may  he;  impos(!(t,  and  a  maximum 
prepayment  jienalty  amount  that  may  he 
im])ose(l,  on  a  transaction  secunxl  hv  a 
consumer’s  principal  dwelling,  other 
than  a  mortgage  that  is  exempt  from 
high-cost  mortgage  coverage  under 
§1028. 32(a)(2). 

Fro])osed  comment  32(a)(l)(iii)-l  also 
cross-refenmeed  j)ro])osed  §  228.43(g)  in 
the  Hoard’s  2011  ATR  Propo.sal.  Under 
that  proposal.  §  228.43(g)  would  have 
im])lemented  new  TILA  section  129C(c) 
by  (1)  prohihiting  pre])ayment  penalties 
altogether  for  most  closed-end  credit 
transactions  unless  the  transaction  is  a 
fixed-rate,  qualified  mortgage  with  an 
APR  that  meets  certain  statutorily- 
pre.scrihed  thresholds;  and  (2)  restricting 
jirepayment  jienalties  even  for  such 
(jiialified  mortgages  to  three  j)ercent, 
two  pm'cent  and  one  percent  of  the 
amount  prejiaid  during  the  first,  second, 
and  third  years  following 
consummation,  respectively.^'* 

The  Hureau’s  HOEPA  projio.sal  noted 
that  the  cumulative  effect  of  the  Dodd- 
Frank  Act’s  amendments  to  TILA 
concerning  prejxiyment  penalties  for 
clo.sed-end  transactions  would  he  to 
limit  the  amount  of  ])repayment 
penalties  that  may  he  charginl  in 
connection  with  most  such  tran.sactions 
to  amounts  that  would  not  meet  the 
high-cost  mortgage  prepayment  ])enaltv 
coverage  test.  Specifically,  the  Dodd- 
Frank  Act  not  only  limited  the  amount 
of  prepayment  jienalties  as  just 
descrihed,  hut  it  also  jirovided  that 
prepayment  penalties  mu.st  he  included 
in  the  ]Joints  and  fees  calculations  for 
high-cost  mortgages  and  qualified 
mortgages.  See  TILA  .sections  l()3(hh)(4) 
and  129C(h)(2)(C).7f 

l^rojiosed  comment  32(a)(1)(iii)-2 
would  have  jirovided  guidance 
concerning  the  calculation  of 
prejiayment  pmialties  for  HELOCls  for 
purpos(;s  of  jiropo.sed 
§  l()28.32(h)(1  )(iii).  Proposcxl  comment 
32(a)(  l)(iii)-2  ])rovided  that,  if  the  terms 
of  a  UELOC  agreement  allow  for  a 
jirejiayment  jienalty  that  exceeds  two 
])ercent  of  the  initial  credit  limit  for  the 
]dan,  the  agriuMiient  would  he  deemed  to 
|)ermit  a  cniditor  to  charge  a 
prepayment  penalty  that  exceeds  two 
p(;rcent  of  the  “amount  prepaid”  within 
the  meaning  of  projio.sed 


7()  l•'K  27:i!)(),  27472-7fi  (May  1  1.  2011). 
■flio.so  provi.sion.s  an;  Ixaii”  I'inali/.iKl  in  IIk;  Huniau's 
201  :i  ATK  Final  Kulo. 

llio  .s(!(:tic)n-l)v-.s(!(:lion  analy.sis  of 
§  102().:i2(l))(l)  and  (2)  Ixdow. 


§  l()28.32(a)(l)(iii).  Projiosed  comment 
32(a)(l  )(iii)-2  jirovided  three  examples 
to  illustrate  the  rule. 

'I’Ik!  Bureau  received  comments 
addnis.sing  various  asiiects  of  propo.sed 
§  H)28.32(a)(l )(iii)  and  comments 
32(a)(l  )(iii)-l  and  -2.  A  few  indn.strv 
connnent(!rs  either  stated  that  the  38- 
month  iirepayment  penalty  restriction 
.seemed  reasonable  or  .stated  that  the 
prepayment  (lenalty  test  would  not  have 
a  significant  inqiact.  .Several  other 
industry  commenters,  howevcir,  either 
objected  entirely  to  the  addition  of  a 
prepayment  penalty  coverage  test  for 
high-cost  mortgages  as  unnece.ssary  or 
stated  that  the  Bureau  should  narrow 
the  scope  of  the  te.st.  Two  industry 
commenters  exjire.ssed  concern  that 
including  waived  closing  costs  as 
prepayment  penalties  (.see  the  section- 
iiy-section  analy.sis  of  §  1028. 32(h)(8) 
below)  would  significantly  increase  the 
likelihood  that  many  smaller 
tran.sactions  would  become  high-co.st 
mortgages  under  the  two  percent 
prepayment  penalty  t(!.st.  'I’he 
commenters  noted  that  such  loans  tend 
to  .serve  low-income  consumers  and 
have  costs  that  are  waiviul  at  closing  on 
the  condition  that  the  consumer  does 
not  ])repay.  The  commenters  thus 
suggested  that  the  Bnnxm  establish  a 
different  pnqiaynumt  penalty  te.st  for 
smaller  transactions.  Finally,  one 
commenter  suggested  that  the  Bunxui 
sjiecify  that  the  prepayment  penalty 
coverage  te.st,  like  the  APR  and  points 
and  fees  tests,  is  based  on  information 
known  as  of  consummation  or  account 
opening.'*" 

The  Bureau  is  adojiting 
§  l()28.32(a)(l)(iii)  and  its  commentary 
siihstantially  as  projiosed,  with  minor 
adjustments  to  reflect  both  the  high-cost 
mortgage  coverage  exemjitions  in 
§  1028. 32(a)(2)  and  certain  other  re- 
numhering  in  the  final  rule. 
Notwithstanding  that  a  .small  numher  of 
commenters  exjiressed  general 
dis.satisfaction  with  the  addition  of  a 
jirejiayment  jienalty  coverage  te.st  for 
liigh-co.st  mortgages,  jiarticularly  for 
smaller-dollar-amoimt  tran.sactions.  the 
Bureau  declines  to  dejiart  from  the 
statutory  requirement  to  add  the  te.st. 
The.se  commenters  did  not  jirovide  data 
to  sujijjort  the  need  either  for  a 
wholesale  dejiartun!  from  the  statute  or. 
in  the  ca.se  of  smaller  loans,  to  warrant 
the  increased  regulatory  comjilexity  that 
would  come  with  adding  a  sejiarate 


'“’In  iiddition  to  rocoiving  coiniiKMils  concerning 
the  pnipiiyincnl  ixMinlly  coveragf!  tost,  the  nuriNiu 
(•(icoivod  various  coininonts  concrn  iiing  its  propos(!d 
ddinition  of  propayinont  penalties  lorclo.siul-  and 
op(!n-end  tran.sactions.  lltose  comments  are 
discussed  in  the  s(!ction-l)y-.section  analysis  of 
§  UI2(i.:t2(l))(())(i)  and  (ii)  below. 


jirejiayment  jienalty  test  for  such 
transactions.  Furthermore,  the  Bureau 
notes  that,  even  if  it  were  to  adojit  a 
narrower  jirejiiiyment  jienalty  te.st  for 
IIOFBA  coverage,  jirejiayment  jienalties 
still  would  he  restricted  hv  the  bans  and 
limitations  that  the  Bureau  is  adojiting 
for  most  clo.sed-end  tran.sactions  in  its 
2013  A'l’R  Final  Rule. 

As  to  the  suggestion  that  the 
jirejiayment  jienalty  te.st  he  based  on 
information  known  as  of  consummation 
or  account  ojiening,  the  Bureau 
acknowledges  that  a  creditor  mav  not  he 
able  to  determine  whether  a  flat-rate 
jirejiayment  jienalty  would  exceed  two 
jiercent  of  an  “amount  jirepaid,"  when 
the  “amount  jirejiaid”  will  not  he 
known  until  the  jirejiaynumt  is  made. 
However,  the  Bureau  notes  that,  fora 
transaction  with  a  prepayment  jienalty, 
creditors  can  ensure  that  they  do  not 
exceed  the  jirejiayment  jienalty  coverage 
test  by  jiroviding  that  any  jirejiayment 
jienalty  (including  any  flat  penalty)  will 
not  exceed  2  jiercent  of  the  jirejiaid 
amount. 

Although  the  Bureau  adojits  the 
jiriqiayment  jienalty  coverage  test  in 
§  l()28.32(a)(l  )(iii)  suh.stantiallv  as 
|)ro|)osed.  the  Bureau  adojits  in 
§  1028. 32(h)(8)  a  narrower  definition  of 
jirejiayment  jienalty.  The  final 
definition  addresses  comments 
concerning  the  inclusion  of 
conditionally  waived  closing  costs  in 
jirejiayment  jienalties,  jiarticularlv  for 
smaller  loans.  The  definition  jnovides 
that  certain  conditionally-waived,  hona 
fide  third-jiarty  closing  co.sts  are  not 
jirejiaynumt  jienalties.  This  ajiju'oach 
ensures  that  hona  fide  third-jiartv 
charges  that  would  not  he  counted  in 
jioints  and  fees  if  they  were  charged  to 
the  consumer  iqifront  (.see,  e.g.,  the 
sect ion-hy-sect  ion  analysis  of 
§  l()28.32(h)(l)(i)(D))  also  will  not  he 
counted  in  jioints  and  fees  if  they  are 
waived  on  the  condition  that  the 
consumer  does  not  jirejiay  the  loan  in 
full  or  terminate  a  HELdC  during  the 
first  38  months  following 
consummation  or  account  o|K!ning.  This 
ajijiroach  also  should  nuluce  the  charges 
that  count  toward  the  high-co.st 
mortgage  jirejiayment  jiimalty  coverage 
te.st  and  at  least  jiartiallv  addre.ss 
commenters’  concerns  nigarding 
unwarranted  coverage  of  smaller  loans. 
ScH  also  the  section-hy-.section  analysis 
of  §  1028. 32(h)(8)  below. 

32(a)(2) 

Fxemjitions 

As  noted  in  the  section-hy-section 
analy.sis  of  §  l()28.32(a)(l)  above,  the 
Dodd-Frank  Act  exjianded  HOEPA 
coverage  by  jiroviding  in  TILA  section 
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1()3(1)1))(1)  that  tlie  term  “high-cost 
mortgage"  means  any  consumer  credit 
transaction  that  is  .secured  by  the 
consumer's  jjiincijjal  dwelling,  other 
than  a  reverse  mortgage  transaction,  it 
any  of  the  pre.scrilMid  high-cost  mortgage 
thresholds  are  met.  The  proposal  would 
have  implemented  TlLA's  amended 
definition  of  “high-cost  mortgage"  hy 
removing  the  pre-Dodd-Frank  Act 
.statutory  exemjjtions  for  residential 
mortgage  transactions  (/.e..  ])urchase- 
money  mortgage  loans)  and  HRLOCis, 
while  retaining  the  e.xemption  of  reverse 
mortgage  tran.sactions."' 

(Consumer  advocate  conunenters 
generally  supported  the  expansion  of 
llOEPA  to  cover  the  new  loan  types. 
Industry  commenters.  on  the  other 
hand,  expressed  concern  about  the 
expansion  of  HOEPA  and  the  resulting 
decrease  in  access  to  credit  that  they 
argued  would  follow.”-  Numerous 
industry  commenters  thus  recpiested 
that  the  Bureau  use  its  authority  under 
TIEA  to  exem|)t  one  or  more  categories 
of  transactions  from  high-cost  mortgage 
cov(!rage.  These  comimmls  are 
address(!d  in  turn  below. 

(ieneral 

.S(!veral  commenters  nupie.sted  an 
exem])tion  for  llEEOds.  They  argued 
that  exempting  HEEtKis  would  not 
interfere  with  the  purpose  of  the  high- 
cost  mortgage  ])rotections  and  that, 
particularly  in  light  of  current  market 
conditions,  the  Bureau  should  usi;  its 
authority  to  ex|)and.  rather  than  to 
constrain,  credit  availability.  The 
commenters  stated  that  they  might  stoj) 
offering  llELOCls  if  too  many  are 
covered  hy  the  high-cost  mortgage 
coverage  tests.  A  small  number  of  other 
industry  commenters  recpiested 
exemptions  for  purchase-money 
mortgage  loans,  loans  held  in  portfolio, 
and  loans  originated  by  smaller  lenders 
or  small  credit  unions. 


TIu!  UOKI’A  l’r()|Misat  proposint  to  iinptoinoiit 
till!  Uodd-Frank  Act's  aiiKaidiiuMits  to  IlOKI’A 
covora^t!  oxcdiisividv  in  ll)2(>. 32(a)(1)  and  to 
iinpIciniMit  in  *?  H12(i. 32(a)(2)  tiic  Dodit-Frank  Act's 


The  Bureau  generally  declines  at  this 
time  to  depart  from  Congre.ss’s  clear 
intent  to  expand  llOEPA  to  a])])ly  to 
most  closed-  and  o])en-end  credit 
transactions  .secured  hy  a  consumer’s 
])rincipal  dwelling.  In  most  cases, 
commenters  expre.ssed  genenil  concerns 
about  the  potential  imjiact  on  access  to 
credit  of  extending  IKIEPA  to  cover 
purclnt.se-money  mortgages  and 
l  lEEOCs.  A  numher  of  commenters 


provide  data  to  su])|)ort  any  particular 
coverage  exclusions.  The  Bureau  notes 
that  in  order  to  make  adjustments  to 
HOEPA  coverage,  it  must  find  that  an 
adjustment  is  necessary  and  ])roper  to 
effectuate  the  purposes  of  TILA,  to 
prevent  circumvention  or  evasion 
thereof,  or  to  facilitate  compliance 
therewith.  Without  firm  data  or  other 
sjiecific  information  to  support 
commenters’  claims  regarding  the  effect 
of  llOEPA  exjiansion  on  access  to 
credit,  the  Bureau  does  not  believe  that 
dejiartures  from  TlEA’s  coverage 
jirovisions  are  warranted.  The  Bureau 
recognizes,  however,  that  the  exjiansion 
of  HOEPA  to  cover  jiurchase-money 
mortgage  loans  raises  unicjiie  concerns 
for  certain  categories  of  transactions 
(e.g.,  construction  loans)  and  addre.sses 
those  imi(|iie  tran.sactions  through  the 
narrower  coverage  exeinjitions 
(liscu.ssed  below.  In  addition,  the 
Bureau  believes  that  certain,  sjiecific 
concerns  regarding  exjianded  liigh-cost 
mortgage  coverage  (e.g.,  jireserving 
access  to  balloon  jiayment  loans  in  rural 
or  iinder.served  areas)  may  he  addressed 
through  more  targeted  measures  on  a 
jirovision-hy-jirovision  basis.  Those 
measures  are  (liscu.ssed  below  in  the 
section-hv-.section  analv.sis  of  §§  1028.32 
and  102(1.34. 

Manufactured  Housing  and  Personal 
Projierty-Secured  Transactions 

Prior  to  the  Dodd-Frank  Act.  TILA 
excluded  jiurchase-money  mortgages 
from  HOEPA  coverage.  Tlie  exclusion  of 
jiurcha.se-money  mortgages  meant  that 
sjiecific  tyjies  of  lending  were  all  hut 
excluded  from  HOEPA  coverage  as  a 
jiractical  matter,  if  not  hy  name.  For 
examjile,  refinancings  of  manufactured 
home  loans  and  loans  .secured  by  other 
tyjies  of  jier.sonal  jirojierty  (e.g., 
hou.selioats  or  recreational  vehicles) 
historically  were  subject  to  HOEPA,  hut 
such  loans  are  relatively  rare.  By 
amending  TILA  to  remove  the  exclusion 
of  jiurchase-monev  mortgages  from 
HOEPA.  the  Dodd-Frank  Act  al.so 
removed  the  effective  exclusion  of 
manufactured  home  and  jiersonal 
jirojierty-secured  loans  from  HOEPA.  As 


discussed  in  the  section-liy-.section 
analv.sis  of  §  1  ()2(i.32(a)(l  ){i)(A)  and  (B) 
above,  Oongress  understood  that 
exjianding  HOEPA  to  cover  jiurchase- 
money  tran.sactions  imjilicated  such 
loans,  hecau.se  it  created  a  sjiecific  APR 
coverage  threshold  for  jiersonal 
jirojierty-secnred  first-liens  with  a 
transaction  amount  of  .$.'i(),()()()  or  less. 

The  HOEPA  jirojiosal  did  not  jirojiose 
sjiecific  relief  from  HOEPA  coverage  for 
manufactured  home  or  jiersonal 
jirojierty-secured  loans  beyond 
jirojiosing  to  imjilement  the  .sejiarate, 
liigher  APR  threshold  set  forth  in  the 
.statute.  As  already  di.scu.ssed  in  the 
section-hy-section  analysis  of 
§  l()2(i.32(a)(l){i)(B)  and  (ii)  above,  the 
Bureau  received  jiulilic  comments  from 
both  industry  and  consumer  groujis 
urging  the  Bureau  to  adjust  the  high-cost 
mortgage  coverage  tests  as  ajijilied  to 
manufactured  housing.  Numerous 
jiarticijiants  in  the  manufactured 
housing  industry  also  recjuested  that  the 
Bureau  exemjit  manufactured  home 
loans  from  HOEPA  coverage  ;dtogether. 

A  few  industry  commenters  similarly 
recommended  that  the  Bureau  exempt 
loans  secured  hy  jiersonal  jirojierty, 
such  as  houseboats  and  recreational 
vehicles,  from  HOEPA  coverage. 

Maniifacturnd  housing.  Indu.strv 
commenters  exjires.sed  serious  concerns 
about  the  imjiact  that  the  HOEPA 
jirojio.sal  might  have  on  the 
manufactured  housing  indu.strv  and  on 
lower-income  and  rur;d  consumers  who 
rely  on  the  manufactured  home  for 
affordalile  housing.  Both  industry  and 
consumer  groiiji  commenters  noted  that 
manufactured  home  loans  jirimarily 
.serve  low-  and  moderate-income 
consumers  in  rural  areas  where  acce.ss 
to  other  housing  ojitions  and  credit  may 
he  limited.  Sjiecifically,  the 
Manufactured  Housing  Institute  (MHI) 
estimated  in  its  comment  letter  that 
there  are  ajijiroximately  9  million 
American  families  living  in 
manufactured  homes,  that  the  average 
sales  jirice  of  a  new  manufactured  home 
is  ajijiroximately  .$(i0.(i()(),  and  that  (iO 
jiercent  of  manufactured  homes  are 
located  in  rural  areas.  Moreover, 
according  to  2011  census  data  as 
rejiorted  by  MHI,  in  2011  manufactured 
homes  accounted  for  40  jiercent  of  all 
new  homes  sold  under  Sl.'iO.OOO,  and  72 
Jiercent  of  all  new  homes  sold  under 
.$120,000. 

Indu.strv  commenters  estimated  that, 
taking  the  HOEPA  jirojiosal’s  APR  and 
jioints  and  fees  thresholds  together, 
lietween  44  and  7.0  jiercent  of  recent 
manufactured  home  loan  originations 
would  he  covered  hy  HOEPA.  The 
commenters  stated  that  they  would  not 
originate  .such  loans.  Oommenters  .stated 


iinutiidiiUMits  to  'Fll.A  siittiii"  Ibrlti  ii  now  inotluKl  (or 
(uilcutaling  AFKs  Icir  doUninining  ItOlll’/X  covorago 
('I'll.A  six'.tion  1()3(l)l>)(1  )(B)).  In  tlio  final  nd(!. 

1(I2(). 32(a)(2)  is  iisod  Ibr  coUain  t:()V(!rago 
oxoinptions  and  l(l2(>.32(a)(3)  is  usod  to 
iin))l(mionl  llu;  Al’R  caicidation  lor  MOld’A 
covoragi!.  Accord ing)v.  Ilio  linnsiu  addresses 
coiniiKMils  r(!C(!ived  concc^rning  |)ro|)os(!d 

l()2li. 32(a)(2)  in  tlie  seclion-l)y-s»!clion  analysis  of 
S  U)2(i.3'2(a)(3)  l)elow. 

**-  Many  commenters  expressed  similar  conciirns 
about  a  d(!creas(!  in  accii.ss  to  credit  tliat  tliiiv  lielieve 
will  occur  as  a  rcssult  of  the  potentially  ex|)and(!d 
.scope  of  IIOFI’A  coverage  under  tlie  revised  liigli- 
cost  mortgage  coverage  tests  and/or  tlie  increased 
costs  of  complying  witli  tlie  enlianced  |>ro)iiliitions 
and  |irotections  for  liigli  cost  mortgages.  'I'liose 
concerns  are  addressed  in  tlie  .section-liv-section 
analyses  of  tlie  applicable  sections  of  tliis  final  rule. 


fuciiscd  jiarticuhirly  on  the  jiotontial 
imjiact  on  rural  or  iindorsorvod 
horrow(;r.s.  However,  thev  did  not 
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that  the  cost  of  originating  high  cost 
mortgages  (particularly  the  costs  of 
making  additional  di.sclosures  and  the 
j)re-h)an  counseling  retpiirement),  the 
ongoing  costs  of  monitoring  loans  for 
com])liance  with  HOFPA.  and  the  legal, 
nignlatory,  and  re])ntational  risks 
associated  with  HOFPA  wonld  prevent 
them  from  originating  high  cost 
mortgag(!s.  At  least  om;  commenter 
stated  that  Congress’s  inclusion  of 
mannfactnred  housing  in  llOEFA 
coverage  must  have  been  an  oversight. 

Commenters  thus  suggested  several 
ways  that  the  Bureau  might  exempt 
manufactured  housing  from  HOEPA 
coverage.  Specifically,  various 
commenters  suggested  exempting  (1)  All 
manufactured  home  loans,  (2)  purcha.se- 
money  manufactured  home  loans.  (3) 
jjersonal  proj)erty-sc!cnr(id 
mannfacturcKl  home  loans,  or  (4)  real  or 
pcn'sonal  j)ro])(!rty-secured 
manufactured  home  loans  that  do  not 
contain  tcirms  or  practices  j)rohihitc;d  by 
HOEPA  (for  examj)le.  negative 
amortization  or  i)r(!i)ayment  pcmalties). 
Commenters  stated  that  the  last 
exem])tion  wonld  he  useful  hec:anse.  as 
a  general  matter,  manufactured  home 
loans  do  not  contain  such  loan  teams. 
Thus,  consumers  taking  out 
maiinfacturcal  home  loans  already  are 
adcapiately  protected,  and  manufactured 
home!  creditors  would  he  relieved  of  the 
burden  of  monitoring  for  high-cost 
mortgage  status  and  the  attendant 
disclosures  and  other  recinirements  (e.g., 
counseling)  that  come  with  such  status. 
In  the  alternative,  commenters 
suggested  that  the  Rnrcani  ju’ovide  a 
temporary  exemi)tion  for  mannfactnred 
housing  until  the  Bureau  obtains  and 
analyzes  data  concerning  the  need  for  a 
])(?rmanent  exemption. 

Tlie  Bnrcuui  is  finalizing  §  l()2(i. 32(a) 
without  any  c:ategorical  exclusions  for 
manufactured  housing.  Contrary  to 
.some  industry  comnumters’  suggcistions, 
the  plain  language  of  HOEPA 
demonstraters  that  Congress  specifically 
contemplated  including  manufactured 
home  loans  within  HOEPA.  The 
.statutory  definition  of  high-co.st 
mortgage  inedudes  all  consumer  credit 
transactions  secured  by  the  consumer's 
|)rincipal  dwelling  (other  than  reverse 
mortgages);  there  is  no  limitation  to  real 
estate-secured  loans.  In  fact.  Congress 
specifically  included  an  accommodation 
for  a  category  of  loans  that  are 
overwhelmingly  comprisixl  by 
manufactured  housing  loans  by 
including  a  special,  higher  APR 
threshold  for  smaller  transactions 
secured  by  personal  ju'operty. 

The  Bureau  acknowledges  that,  as 
described  by  industry  commenters, 
mannfactnred  home  loans  may  not 


contain  certain  risky  features  that 
HOEPA  is  designed  to  combat. 

However,  these;  or  other  risky  or  abusive 
])ractice.s  could  arise  in  manufactured 
hoim;  lending  (as  with  most  lending)  in 
the  future.  In  addition,  the  Bureau 
believes  that  it  would  lx;  imjjrndent  to 
exempt  manufactured  home  beans  from 
1  lOliPA  coverage  when  I  lOEPA  offers 
some  of  the  strongest  consumer 
protections  for  loans  secured  by  a 
consumer’s  jerincijeal  dwelling,  when 
that  dwelling  is  personal  ])roperty.  As 
discu.ssed  in  the  section-hy-section 
analysis  of  §  1  ()2(i.32(a)(l  )(i)(A), 
ajeproximately  77  percent  of 
manufactured  homes  placed  in  the  IJ.S. 
during  2011  were  titled  as  per.sonal 
property."-*  State  and  Federal  laws 
generally  jirovide  fewer  legal 
])rotection.s  for  jjersonal  property- 
secured  loans,  including  fewer  required 
disclosures  to  assist  consumers  in 
understanding  the  terms  of  their  credit 
transactions.  For  example,  as  discussed 
earlier,  laws  governing  foreclosure 
procedures  typically  do  not  a])ply  to 
loans  .secured  by  personal  pro])erty,  and 
RE.SPA  onlv  partially  applies  to  such 
loans.  The  relative  lack  of  protections 
for  mannfactnred  home  loans 
distinguish  manufac;tnr(;d  housing  fn)m 
the  otlier  transaction  types  that  this  final 
rule  exem])ts  from  HOI'iPA  coverage,  as 
discussed  h(;low.  Moreover,  consumers 
shopping  for  a  manufactured  home  may 
have  fewer  financing  o]jtions  than  tho.se 
available  for  site-hnilt  dwellings, 
particularly  when  the  home  is  titled  as 
])er.sonal  j)roi)erty.  Lower-income 
consumers  with  limited  financing 
options  may  he  particularly  susceptible 
to  any  abusive  ])ractice.s  that  might  arise 
in  the  market.  Finally,  as  discussed  in 
the  section-hy-section  analysis  of 
§  l()2r).32(a)(l)(i)  and  (ii)  above,  the 
Bureau  is  not  persuaded  that 
ap])lication  of  the  HOEPA  coverage 
thresholds  will  adversely  affect  access 
to  manufactured  home  loans.  The 
Bureau  however,  will  monitor  access  to 
manidactured  home  credit.  The  Bureau 
believes  that  adju.sting  the  coverage 
thresholds,  if  it  obtains  information 
indicating  that  such  an  adjustment  is 
warranted,  is  more  a])pro])riat(;  than 
ado])ting  a  wholesale  exemption. 

Personal  proportv  loans.  As  noted,  a 
few  industry  commenters  urged  the 
Bureau  to  exempt  loans  secured  by 
personal  property  such  as  houseboats  or 
recr(;ational  vehicles  from  coverage 
under  the  final  high-cost  mortgage  rule, 
even  if  such  jiroiierty  is  the  consumer’s 
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jjrincipal  dwelling.  The  commenters 
stated  that  financing  personal  jjropertv 
is  a  separate  line  of  business  from 
mortgage  lending,  with  different  risks 
and  pricing,  and  that  vendors  that 
finance  such  property  may  not  have  the 
capacity  to  conqdy  with  HOEPA.  For 
the  reasons  just  discu.ssed  with  resjiect 
to  manufactured  housing,  the  Bureau 
does  not  believe  that  it  is  apjiropriate  to 
exempt  loans  .secured  by  per.sonal 
j)ro])erty  from  the  high-co.st  mortgage 
rides.  The  Bureau  believes  that  Oongress 
has  already  balanced  the  competing 
considerations  regarding  coverage  of 
this  tyjie  of  lending,  and  that  this 
balance  is  reflected  in  the  special  APR 
threshold  for  smaller  dollar,  per.sonal 
jjroperty-secured  loans. 

32(a)(2)(i) 

Reverse  Mortgages 

Prior  to  the  Dodd-Frank  Act.  TILA 
section  l()3(aa)(l)  exempted  reverse 
mortgages  from  coverage;  nnd(;r  HOEPA. 
'Pile  Dodd-Frank  Act  retained  this 
exemption  in  re-designated  TlLA 
section  1()3(l)h)(l)(A),  and  the  HQEl’A 
jirojjo.sal  would  have  imjilemented  it  in 
S  1028. 32(a)(1)  (/.e.,  moving  it  from 
exi.sting  ^  l()2(i.32(a)(2)(ii)  hut  making 
no  .substantive  changes).  One  consumer 
group  commenter  reqne.sted  that  the 
Bun;au  n;vi.sit  thi;  r(;ver.se  mortgage 
exemption  either  in  this  ruh;making  or 
in  the  near  future,  citing  particular 
concerns  about  increased  fees  in  reverse 
mortgages.  The  Bureau  declines  to 
dejiart  in  this  rulemaking  from 
Congress’s  clear  int(;nt  to  retain  the 
exemption  of  reverse;  mortgages  from 
high-co.st  mortgage  cov(;rage.  The 
Bureau  notes  that  reverse  mortgages 
currently  are  subject  to  additional 
disclosure  rules  under  §  1028.33.  Thi; 
Bureau  also  notes  that  it  anticijiates 
undertaking  a  rulemaking  to  address 
how  the  Dodd-Frank  Act  Title  XIV 
recinirements  apjily  to  reverse 
mortgag(;.s.  and  any  consumer  protection 
issues  in  the;  reverse  mortgage  market 
may  he  addr(;.ss(;d  through  such  a 
rulemaking.  Accordingly,  the  final  rule 
adojits  the  proposed  exemption  for 
revc;r.se  mortgages  as  1028.32(a)(2)(i). 

32(a)(2)(ii) 

C.onstrucdion  Loans 

As  ])r(;vionsly  noted.  'I’lLA  ,s(;ction 
l()3(l)h)(l),  as  amendc;d  bv  the  Dodd- 
Frank  Act.  expanded  HOEl’A  coverage 
to  include  j)nrchas(;-money  transactions. 
Proposed  §  1028.32(a)(1)  therefore 
would  have  (;xpanded  HOEPA  coverage 
to  all  purchasc;-mon(;y  transactions, 
including  transactions  to  finance  the 
initial  construction  of  a  consumer’s 
principal  dwelling.  Th(;.se  “construction 
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loans”  can  take  different  forms.  In  some 
cases,  creditors  may  j)ro\  ide 
“construction-only”  loans.  \vh(!re  only 
the  construction  of  the  dwelling  is 
financed  by  the  creditor.  The.se  loans 
commonly  contain  balloon  structures 
and  an;  often  refinanced  into  ])ennanenl 
loans  after  completion  of  the 
construction.  In  other  ca.ses,  creditors 
may  j)rovide  “construction-lo- 
p(!rmanent”  loans,  where  both  the 
construction  and  the  permanent 
financing  are  extended  by  the  same 
creditor.  For  the.se  loans — which  may  be 
disclosed  as  two  separate  transactions  or 
as  a  single  tran.saction  at  the  ojition  of 
the  creditor — the  con.struction  financing 
typically  rolls  into  a  ])ermanent 
financing  at  the  end  of  the  construction 
phase.  The  Bureau  did  not  ])ropo.se 
different  treatment  of  construction  loans 
in  the  HOEFA  proposal. 

The  Bureau  received  numerous 
comments  from  imlu.strv  groujis  and 
banks,  including  a  number  of 
community  banks,  expressing  concern 
that  the  expansion  of  HOEBA  to  include 
construction  loans  would  unduly 
Histrict  acce.ss  to  home  construction 
financing  for  consumers,  with  little  to 
no  corresponding  consumer  benefit. 
Tlies(!  comimmters  urged  the  Buniau  to 
create  an  exem])tion  to  §  for 

construction-only  loans  and  the 
construction  ])hase  of  construction-to- 
j)ermanent  loans,  ])roviding  several 
l)a.ses  for  doing  .so. 

Idrst.  industry  grou]).s  and  community 
banks  argued  that  the  short  term  nature 
of  construction  financing  as  well  as 
typically  higher  interest  and 
administrative  fees  associated  with 
construction-only  loans  or  the 
construction  phase  of  a  con.struction-to- 
p(;rmanent  loan  would  result  in  large 
numbers  of  these  loans  falling  under  the 
new  HOEFA  AFR  threshold.  These 
commenters  generally  asserted  that 
access  to  credit  for  these  loans  would  be 
redut:ed  because  most  creditors,  as  a 
matter  of  policy,  ilo  not  make  high-cost 
mortgages.  They  also  noted  that  an 
additional  barrier  exi.sts  to  making  a 
construction-only  loan  as  a  high-cost 
mortgage,  because  construction-only 
loans  are  typically  structured  as 
balloons  with  terms  of  1—2  years,  and 
pro))osed  §  102(5. :i2(d)(l )  would  have 
j)rohibited  any  such  balloon  payjnents 
on  high-cost  mortgages.  Thus, 
independent  of  the  various  rea.sons 
creditors  typically  refrain  from  making 
high-cost  mortgages,  creditors  would  be 
barred  from  making  any  such 
construction-only  loan  as  a  high-cost 
mortgage  in  its  usual  form.  One  large 
bank  indicated  that  20  ])ercenl  of  its 
2009-2012  construction-only  loans 
would  have  been  classified  as  high-co.st 


mortgages  under  the  new  HOEFA  AFR 
criteria,  and  that  it  would  not  have 
made  (ho.se  loans  had  HOEFA  applied. 

Imlu.strv  groups  and  community 
banks  also  a.ssert(;d  that  construction 
loans  should  not  be  covered  by  HOEl’A, 
largely  because  the  predatory  lending 
and  abusive  practices  that  com])elled 
the  pas.sage  of  HOEFA  do  not  exi.st  for 
construction  loans.  Industry  groujis 
emphasized  that  con.struction  loans 
ty])ically  involve  more  .sophisticated 
consumers  than  ordinary  nisidential 
mortgage;  loans  and  reijuire  more; 
extensive  coordination  between  the 
creditor,  the  home  builder,  and  the 
home  buyer,  which  they  believe  reduc.es 
the  risk  of  abusive  credit  practices.  As 
sup])ort  for  this  position,  these 
commenters  noted  that  construction 
loans  do  not  have  the  same  history  of 
abusive  credit  practices  as  other 
mortgage  loans.  In  addition,  industry 
grou|).s  argued  that  many  of  the 
protections  afforded  to  borrowers  under 
HOEFA — such  as  restrictions  on 
acceleration,  charging  of  lees  for  loan 
modifications  or  payoff  statements,  and 
negative  amortization  leature.s — are 
generally  inap])licable  to  construction 
loans. 

The  Bureau  notes  that  the.se 
comments  are  consistent  with  the 
discussion  in  tlie  Board’s  2008  HOEFA 
Final  Rule,  73  FR  44522,  44.')39  (July  30, 
2008),  which  exem])ted  construction 
loans  from  the  higher-priced  mortgage 
loan  rules  (.see  §  102().3.'5(a)(3))  for 
substantially  the  same  reasons  urged  by 
industry.  In  that  rule,  the  Board 
determined  that  con.struction  loans 
typically  have  higher  points,  fees,  and 
inter(;.sl  associated  with  them  than  other 
loan  products,  as  well  as  .shorter  t(;rm.s, 
which  often  results  in  construction 
loans  having  substantiallv  higher  AFRs 
than  other  mortgage  loan  ])roduct.s. 
Thus,  in  the  Board’s  view,  ap])lying 

102(5.3.')  to  construction  loans  would 
have  resulted  in  an  exces.sive  number  of 
construction  loans  being  clas.sifi(;d  as 
higher-jiriced  mortgage  loans,  which 
could  discourage  .some  creditors  from 
extending  such  financing.  In  addition, 
the  Board  also  found  that  con.struction 
loans  do  not  ])resent  the  same  risk  of 
abu.se  as  other  mortgage  loans,  and 
concluded  that  aijjilying  the  higher- 
])ric:ed  mortgage  loan  rul(;.s  to 
construction  loans  could  hinder  some 
borrowers’  acce.ss  to  con.struction 
financing  without  meaningfullv 
enhancing  consumer  protectic)n.  73  FR 
at  44539.  Ujkhi  careful  consideration  of 
the  Board’s  rulemaking  and  the  public 
comments  received  on  the  Bureau’s 
2012  HOEFA  Froposal,  the  Bureau 
similarly  concludes  that  an  exemption 


from  HOEFA  is  warrant(;d  for 
con.struction  loans. 

'fhe  Bureau  is  ado])ting 
102(5. 32(a)(2)(ii)  to  exemj)t  from 
HOEFA  coverage  loans  to  finance  the 
initial  construction  of  a  consumer’s 
))rincipal  residence,  which  includes 
both  construction-only  loans  and  the 
con.struction  phase  c)f  con.struction-to- 
])(;rmanent  loans.  The  Bureau  is 
exempting  such  loans  from  coverage 
j)ur.suant  to  its  authority  under  TILA 
section  l()5(a).  which  grants  the  Bureau 
authority  to  exem])t  all  or  any  class  of 
transactions  where  necessary  or  ])roper 
to  effectuate  the  purpo.ses  of  TIEA,  to 
prevent  evasion,  or  to  facilitate 
compliance.  The  Bureau  believes  that 
ex(;m])ting  construction  loans  from  the 
HOEFA  restrictions  set  forth  in 

102(5.32  and  102(5.34  is  necessarv  and 
])roi)er  to  (;ffectuate  the  purposes  of,  and 
to  facilitate  com])liance  with,  TILA,  in 
accordance  with  TILA  .section  l()5(a). 

The  Bureau  believes  that  concerns 
discussed  in  the  2008  HOEFA  Rule, 
such  as  hindering  access  to  credit 
without  meaningfully  enhancing 
consumer  j)rotec;tion,  are  ecpially 
ajiplicahle  to  con.struction  financing 
transactions  that  otherwise  would  be 
high-co.st  mortgages.  The  Bureau  further 
believes  that  a(h)])ting  this  final  rule 
without  an  exem])tion  for  con.struction 
loans  would  discourage  .some  creditors 
from  participation  in  the  con.struction 
financing  busine.ss,  thereby  reducing 
comj)etition  to  (he  detriment  of 
consumers,  without  jjroviding  any 
meaningful  corresponding  consumer 
jirotection  benefit.  Accordingly,  the 
Bureau  believes  that  an  exemption  for 
con.struction  loans  will  strengthen 
com])etition  among  financial 
institutions  and  promote  (;conomic 
stabilization. 

The  Bureau  also  is  adojjting  comment 
32(a)(2)(ii)-l  to  provide  further 
guidance  on  how  the  exemption  apjilies 
to  con.struction-to-permanent  loans. 
(Comment  32(a)(2)(ii)-l  explains  that  the 
§  102(5. 32(a)(2)(ii)  exemption  applies  to 
both  a  construction-onlv  loan  and  to  the 
con.struction  phase  of  a  construction-to- 
j)(;rmanent  loan.  However,  the 
jjermanent  financing  that  rejjlaces  a 
construction  loan,  whether  extended  by 
the  same  or  a  different  creditor,  is  not 
exemj)t  from  HOEFA  coverage.  Under 

102(5.1 7(c)((i)(ii),  a  creditor  has  the 
oj)lion  to  treat  a  con.struction-lo- 
p(;rmanent  loan  as  a  single  transaction 
or  as  multi])le  tran.sactions  for 
disclosure  j)ur])o.se.s,  even  when  the 
.same  creditor  extends  both  loans  and  a 
single  closing  occurs.  Becau.se  onlv  the 
construction  jihase  is  exemjjt  from 
§  102(5.32.  the  Bureau  recognizes  that 
the  rule  could  present  an  incentive  to 
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creditors  to  shift  all  or  most  uj)front 
charges  to  the  construction  phase. 
However,  the  Bureau  remains  jjersiiaded 
that  construction  loans  do  not  present 
the  same  ri.sk  of  ahn.si!  as  do  other  loans. 
The  Bureau  akso  believes  that  market 
competition  should  minimize  creditors’ 
ability  to  engage  in  such  evasion 
l)(!cause  those  creditors  should  he 
unable  to  capture  much  of  the 
construction  market  where  other 
creditors  ofha  ing  construction-only 
financing  will  lend  to  have  superior 
])ricing.  Nevertheless,  the  Bureau 
intends  to  monitor  the  construction 
financing  market  going  forward  for  signs 
that  circumvention  may  he  occurring 
and,  if  so,  may  take  future  action 
regarding  the  exclusion  for  the 
construction  phase  of  con.struction-to- 
permanenl  financing. 

32(a)(2Kiii) 

Housing  Finance  Agency  Loans 

As  notcul  above.  Congress  amended 
I'lLA  to  expand  the  types  of  loans 
subject  to  HOFBA  coverage  and  to  revise 
HOEBA’s  c:overage  te.sts.  In  doing  so. 
Congress  did  not  ju'ovide  any 
exemj)tions  from  HOEBA  coverage  for 
any  Stale  or  other  government  agencies, 
either  in  TILA  section  103(1)1))  or  120. 
However,  until  (k)ngre.s.s  changed  the 
.scope  of  HOEBA’s  coverage,  few  if  any 
of  their  activities  were  covered. 

Ceitain  commenters.  including  an 
association  of  Slate  housing  finance 
authorities,  urged  the  Bureau  to  exempt 
loans  financed  by  Housing  Finance 
Agencies  (HFAs).  These  commenters 
oh.served  that  HFAs  operate  as  public 
entities  in  every  State  and  that,  as 
agencies  and  instrumentalities  of 
government,  they  have  a  unicjue  mission 
to  provide  safe  and  affordable  financing. 
In  addition,  the  commenters  staled, 
loans  financed  by  HFAs  tend  to  ])erform 
better  than  other  loans.  The  commenters 
.stated  that  many  loans  financed  by 
HFAs  would  be  unlikely  to  meet  any  of 
HOEBA’s  coverage  tests.  On  the  other 
hand,  according  to  the  commenters, 
many  HFAs  offer  smaller-loan-amount 
j)roducts  that,  for  example,  finance  the 
purcha.se  of  manufactured  homes  in 
rural  areas  or  .supj)ort  critical  repairs 
and  renovations.  Because  the  principal 
amounts  of  such  loans  are  so  low,  the 
commenters  expres.sed  concern  that 
even  reasonable  fees  to  offset  origination 
and  administrative  costs  might  make 
many  of  the  loans  high-co.st  mortgages, 
which  in  turn  coidd  ])revent  the  HFAs 
from  o)'iginating  the  loans.  In  turn, 
consumers  might  turn  to  financing 
thi'ough  co.stlier  forms  of  credit.  The 
commenters  stated  that  the  risk  of 
exemj)ting  loans  originated  under  such 


j)rograms  from  HOEBA  coverage  is  low 
l)ecause  sufficient  protections  are 
jjrovided  by  HFAs’  normal  lending 
practices. 

'file  Bureau  adopts  in  the  final  rule  an 
exemption  from  HOEBA  for  tran.saclions 
that  are  directly  financed  bv  an  UFA,  as 
that  term  is  defined  in  24  (’,FR  2()(j..^).“^ 
The  Bureau  adoj)ts  this  exemj)tion 
pursuant  to  its  authoritv  under  I’lLA 
section  l().'j(a)  to  exempt  all  or  anv  class 
of  transactions  where  nece.ssarv  or 
proper  to  effectuate  the  j)urposes  of 
TILA,  to  })revent  evasion,  or  to  facilitate 
comj)liance.  'I'lie  Bineau  believes  that 
this  exemption  is  necessary  and  proper 
to  effectuate  the  purposes  of  TILA  to 
avoid  the  uninformed  use  of  credit  by 
ensuring  that  borrowers  seeking  to 
obtain  fair  and  affordable  loans 
originated  and  financed  directly  by 
HFAs  are  not  driven  to  other,  costlier 
and  riskier  forms  of  credit. 

HFAs  are  quasi-governmental  entities, 
chartered  by  either  a  State  or  a 
municipality,  that  engage  in  diver.se 
housing  financing  activities  for  the 
promotion  of  affordable  housing.  Some 
HFAs  are  chartered  to  ])romote 
affordable  housing  goals  ac.ross  an  entire 
.State,  while  others’  jurisdiction  extends 
to  only  particular  cities  or  counties."'’ 
Among  other  activities  designed  to 
promote  affordable  homeownership, 
HFAs  j)rovide  financial  assistance  to 
consumers  through  first-lien  mortgage 
loans,  subordinate-loan  financing,  and 
down  ])ayment  assistance  programs 
(e.g.,  a  loan  to  the  consumer  to  assist 
with  the  consumer’s  down  pavment.  or 
to  pay  for  some  of  the  closing  costs). 

The  Bureau  understands  that  UFA 
lending  is  characterized  by  low-cost 
financing,  evaluation  of  a  consumer’s 
repayment  ability,  and  homeownership 
counseling."" 

The  Bureau  understands  that,  in  most 
ca.ses,  HFAs  j)artner  with  creditors,  such 
as  local  banks,  that  extend  credit 
pursuant  to  the  UFA  program 
guidelines.  HP’As  generally  do  not 
provide  direct  financing  to  con.sumers. 
Nonethele.ss,  the  Buieau’s  exemption  of 
flFAs  from  HOEBA  coverage  extends 
only  to  those  transactions  where  the 

I’ursuiiiit  Id  24  (;i''K  Ulil,..').  an  HKA  is  dotiniul 
as  "anv  pnhlic  hdtlv,  aj>dn(:v,  or  instninKnitalitv 
cnsilod  by  a  spocilic  act  oi  a  .Slalo  Id^islalurd  or 
local  iniinicipalilv  oinpowcntd  In  linancc  aclivilios 
d(;sij>n(Hl  to  provide  housing  and  rolaliid  lacililios. 
through  land  accpiisilion.  constrnclion  or 
rohahililalion." 

"■’l•'or  (!\aniplo.  IIk;  l.ouisiana  Housing 
('.orporation  administers  allordahli!  housing 
programs  across  all  id  l.ouisiana.  whili!  The  Finance 
Authority  of  New  Orleans  administers  jirograms 
onlv  in  Orliams  I’arish.  Saa  www.llifii.sldla.lti.iis  ;\m\ 
wwu.lindncddiithorilv.oi};. 

“'■The  vast  majoritv  ol  HFA  loans  are  lixed-rale. 
fully-amortizing,  rullv-docinmintcxl  conforming 
loans. 


HFA  itself  provides  direct  financing. 
'I’ran.sactions  made  pursuant  to  a 
|)rogram  administered  by  an  HFA  but 
that  are  financed  by  private  creditors  are 
.still  subject  to  HOEBA  covenige. 

Although  the  details  of  HFA  programs 
may  differ  from  .State  to  .State,  the 
Bureau  believes  that  consumers  in  loans 
where  :t  government-chartered  agency  is 
the  creditor  are  sufficiently  protected 
from  the  types  of  abuse  that  HCiEBA  was 
designed  to  address.  'Fhe  Bureau 
acknowledges  that  loans  financed  by 
private  entities  in  partnershij)  with 
HFAs  may  also  have  significant 
consumer  protections,  however  the 
Bureau  believes  that  it  is  important  to 
retain  HOEBA  protections  for  such  loans 
becau.se  the  HFA  does  not  directly 
control  the  transaction. 

32(a)(2)(iv) 

IJ.SDA  Rural  Loans 

As  noted  in  the  section-bv-section 
analysis  of  §  1()2().32{a)(2)(iii)  above. 
Congress  amended  TILA  to  expand  the 
tyjies  of  loans  subject  to  high-co.st 
mortgage  coverage  and  to  revise  the 
high-co.st  mortgage  coverage  tests.  In 
doing  so,  (iongre.ss  did  not  provide  anv 
exem])tion.s  from  HOEBA  coverage  for 
loans  originated  bv  the  Federal 
government,  such  as  through  the  U.SDA 
Rural  Housing  .Service,  either  in  TILA 
section  l()3(bb)  or  129.  However,  until 
Congress  cdianged  the  scope  of  high-co.st 
mortgage  coverage,  few  if  any  of  their 
activities  were  covered. 

'fhe  Bureau  received  one  comment 
concerning  U.SDA  Rural  Housing 
.Sei'vice  loans.  .Specifically,  the  indu.stry 
commenter  suggested  that  the  Bureau 
exempt  (or  adjust  the  ABR  and  points 
and  fees  thresholds  for)  loans  issued 
under  the  USDA  Cuaranteed  Rural 
Housing  Brogram.  This  commenter 
noted  that  such  lotuis  carry  enhanced 
consumer  protections,  such  as 
maximum  interest  rates  that  must  track 
clo.sely  to  prime,  and  that  they  tend  to 
be  for  small  dollar  amounts.  The 
commenter  exjjressed  conc:ern  about  the 
])oints  and  fees  threshold  because  loans 
originated  through  the  U.SDA  Rural 
Housing  .Service  program  tend  to  be  for 
smaller  dollar  amounts  and  thus  a 
relatively  higher  percentage  of  their  loan 
amount  may  be  counted  toward  the 
points  and  fees  threshold. 

'fhe  Bureau  declines  to  exemj)t  loans 
issued  under  the  U.SDA  Cuaranteed 
Rural  Housing  Brogritm.  However,  upon 
further  consideration  and  for  reasons 
similar  to  those  discu.ssed  in  the 
.section-by-section  analysis  of 
§  l()2n.32(a)(2)(iii)  concerning  loans 
originated  by  HFAs  where  the  HFA  is 
the  creditor,  the  Bureau  adopts  in 
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§  l()2(i.32(a)(2)(iv)  in  iho  final  niU;  an 
(!X(!mj)ti()n  for  loans  originated  through 
the  lI.SDA’s  Rural  Housing  Service 
section  .102  Direct  Loan  Program.  The 
Bureau  a(lo])ts  this  exein])tion  |)ursnant 
to  its  authority  nndcM'  TILA  .s(;ction 
101(a)  to  exein])t  all  or  any  class  of 
transactions  where  necessary  or  ])ro|)er 
to  effectuate  the  i)ur))o.ses  of  TILA.  to 
prevent  evasion,  or  to  facilitate 
coin])liance.  The  Bureau  Believes  that 
this  exemption  is  necessary  and  proper 
to  effectuate  tin;  jjurpo.ses  of  TILA  to 
avoid  the  uninformed  use  of  credit  by 
ensuring  that  borrowers  .seeking  to 
obtain  fair  and  affordable  loans  through 
government  programs  an;  not  driven  to 
other,  costlier  forms  of  credit.  The 
Bureau  believes  that  the  protections 
afforded  consumers  in  the  section  102 
Direct  Loan  Program,  where  the  Federal 
government  is  the  creditor,  are 
sufficiently  protected  from  the  types  of 
abuse  that  HOEPA  was  designed  to 
address.  As  noted,  however,  the  Bureau 
does  not  at  this  time  adopt  an 
exemption  in  4}  1()2(i.32(a)(2)(iv)  to  loans 
issued  under  the  IJ.SDA  Guaranteed 
Rural  Housing  Program. 

32(a)(3)  Determination  of  Annual 
Percentage  Rate 

Prior  to  the  Dodd-Frank  Act.  TILA  did 
not  specify  how  to  cahadate  the  APR  for 
purposes  of  1  lOEPA's  APR  coverage  test. 
The  Dodd-Frank  Act  changed  this  hv 
adding  section  l()3(hh)(l  )(B)  to  TILA. 
Section  l()3(l)h)(l)(B)  instructs  cnulitors 
to  use  one  of  three  methods  to 
determine  the  interest  rate  for  ])urpo.ses 
of  calculating  tlu!  APR  for  high-cost 
mortgage  r.overage.  The  method  that  the 
creditor  must  use  dej)ends  on  whether 
the  tran.saction  is  fixed-  or  variable-rate 
and.  if  the  transaction  is  variable-rate, 
the  manner  in  which  the  transaction's 
rate;  may  vary  [i.a.,  in  accordance  with 
an  index  or  otherwise).  Under  TILA 
section  l()3(hh)(l)(B)(i)  through  (iii),  the 
APR  for  the  high-cost  mortgage  APR 
coverage  test  shall  he  determined  based 
on  the  lollowing  interest  rates, 
respectively;  (1)  In  the  case  of  a  fixed- 
rate  transaction  in  which  the  APR  will 
not  vary  during  the  t(;rm  of  the  loan,  the 
interest  rate  in  effect  on  the  date  of 
consummation  of  the  tran.saction:  (2)  in 
the  case  of  a  transaction  in  which  the 
rate  of  interest  varies  solely  in 
accordance  with  an  index,  the  intere.st 
rate  determined  by  adding  the  index 
rat(j  in  (dfect  on  the  date  of 
consummation  of  the  tran.saction  to  the 
maximum  mai'gin  permitted  at  any  time 
during  the  loan  agreement:  and  (3)  in 
the  case  of  any  other  transaction  in 
which  the  rate  may  vary  at  anv  time 
during  the  term  of  the  loan  for  anv 
reason,  the  interest  chargetl  on  the 


transaction  at  the  maximum  rate  that 
may  he  charged  during  the  t(;rm  of  tin; 
loan. 

rhe  Bureau  propo.sed  to  implement 
TILA  section  1()3(1)1))(1  )(B)  in 
§  1028. 32(a)(2)  and  related  commentary. 
S])(u:ifically.  j)ro])o.s(!d  S  102().32(a)(2)(i) 
would  have  implement(;il  TILA  section 
1  ()3(hl))(1  )(B)(i)  concerning  fixed-rate 
tran.sactions;  proposed 
S  l()2(i.32(a)(2)(ii)  woidd  have 
implemented  1’ILA  section 
l()3(l)l))(l  )(B)(ii)  concerning  tran.sactions 
that  vary  with  an  index;  and  pro])osed 
S  1()20..32(a)(2)(iii)  would  have 
implemented  TILA  section 
103(hh)(l)(B)(i)  concerning  other 
tran.sactions  with  rates  that  vary.  As 
di.scussed  in  the  seclion-hy-section 
analysis  of  1020.32(a)(2)  above,  the 
Bureau  ndains  existing  §  102(». 32(a)(2) 
in  the  final  rule  to  provide  certain 
categorical  coverage  exemptions.  Thus, 
the  Bureau  adopts  ])ro])o.sed 
§  1020.32(a)(2)  and  comments  32(a)(2)- 
1  and  -2  as  ^  1020.32(a)(3)  and 
comments  32(a)(3)-l  and  -2  in  the  final 
rule,  with  several  revisions  as  discussed 
below. 

First,  as  noted  above,  TILA  .section 
103(hh)(l  )(B)  descriluis  how  to  calculate 
the  APR  for  tlu;  high-cost  mortgage  APR 
coverage  te.st.  Thus,  the  statute 
referenc(;.s  the  “anuual  ])ercentage  rate 
of  intere.st.”  Pro])o.seii  1020.32(a)(2) 
would  have  implemcmted  'I’lLA  .section 
103(hh)(l)(B)  by  referencing  both  the 
“annual  percentage  rate"  and  the 
“tran.saction  coverage  rate,”  as 
applicable.  Propo.sed  ^  1020.32(a)(2) 
refenmcful  both  ])hra.s(!.s  because,  as 
noted  in  the  section-hy-section  analysis 
of  propo.sed  §  1020.32(a)(l)(i)  above,  the 
j)ropo.sed  APR  coverage  te.st  contained 
two  alternatives  that  would  have 
reciuired  creditors  to  com])are  a 
tran.saction’s  APR  or  transaction 
coverage  rate,  resjjectively,  to  the 
average  jjrime  offer  rate.  Because  the 
Bureau  is  not  finalizing  the  expanded 
finance  charge  in  connection  with  its 
january  2013  rulemakings,  the  Bureau 
finalizes  §  1020.32(a)(3)  with  references 
only  to  the  APR,  rather  than  to  both  the 
APR  and  the  transaction  coverage  rate. 

Second,  as  noted  above,  TILA  section 
103(hh)(l)(B)  instructs  creditors  to 
calculate  a  tran.saction’s  APR  based  on 
tin;  intenjst  rat(;  (for  a  fixed-rate 
transaction)  or  index  rate  (fi)r  a 
tran.saction  that  varies  with  an  index)  in 
effect  on  the  date  of  consummation  of 
the  tran.saction.  Proj)osed  §  1020.32(a)(2) 
wonld  have  refernul  not  only  to 
“consummation,”  hut  also  to  “account 
oj)ening”  to  reflect  the  fact  that  the 
reejuirement  also  a|)plie.s  to  HELOfis. 
The  Bureau  receiv(;d  no  comments  on 
its  inclusion  of  the  phra.se  “account 


opening”  and  therefore  incorporates 
that  i)hra.se  into  final  1020.32(a)(3)  as 
|)rono.sed. 

1’ne  Bureau  did,  however,  niceive  a 
numher  of  comments  stating  that  the; 
])roposal’,s  nupiinmient  to  use  the 
int(!rest  rate  or  (for  variable-rate 
transactions)  the  index  rat(!  in  effect  as 
of  consummation  or  account  opening  for 
purpo.ses  of  calculating  the  APR  for 
IlOEPA  coverage  would  h(!  unworkable 
as  a  practical  matter.  These  commenters 
noted  that  a  creditor  may  not  know  until 
the  last  minute  what  index  rate  to  use 
for  purposes  of  determining  HOEPA 
coverage,  and  if  the  index  rate  changed 
at  the  last  minute  such  that  the  loan 
became  a  high-cost  mortgage,  closing 
would  need  to  he  delayed  to  com|)ly 
with  the  re(|uirement  to  ])rovide  the 
high-co.st  mortgage  di.sclosures.  The 
commenters  further  noted  that  a 
diffment  .standard — the  index  rate  in 
effei:t  as  of  the  date  the  rate  for  the 
tran.saction  is  set — is  used  elsewhere  in 
Regidation  Z  for  similar  APR 
determinations,  including  for 
determining  coverage  as  a  higher-priced 
mortgage  loan  under  §  1020.31. 

Under  TILA  section  l()1(a),  the 
Bureau’s  nigulations  may  contain 
additional  re(iuirements,  classifications, 
differentiations,  or  other  provisions,  and 
may  provide  for  such  adjustments  and 
exce])tion.s  for  all  or  any  cla.ss  of 
transactions,  that  the  Bureau  judges  are 
nece.ssary  or  ])roi)er  to  effectuate  the 
])ur|)ose.s  of  TILA,  to  prevent 
circumvention  or  evasion  thereof,  or  to 
facilitate  com])liance.  Pursuant  to  its 
authority  to  make  adjustments  to 
facilitate  t;ompliance  with  the  TILA.  the 
Bureau  adopts  in  §  l()20.32(a)(3)(i)  and 
(ii),  respectively,  a  recpiirement  that 
creditors  u.se  the  interest  rate  or  index 
rate  in  effect  as  of  the  date  the  interest 
rate  for  the  tran.saction  is  set  (Lh..  the 
rate-set  date),  rather  than  as  of 
consummation  as  provided  in  TILA 
.section  l()3(hh)(l  )(B).  The  Bureau 
recognizes  that,  as  commenters  pointed 
out,  it  likely  would  not  he  practicable 
for  creditors  to  wait  until  consummation 
or  account  o])ening  to  determine  with 
certainty  the  aj)|)licahle  interest  or  index 
rate  to  lx;  u.sed  for  the  high-co.st 
mortgage  coverage  te.st.  Creditors  must 
he  able  to  determine  with  certainty  prior 
to  this  time  whether  a  tran.saction  is  a 
high-cost  mortgage.  The  Bureau  further 
acknowledges  that  other  coverage  te.sts 
under  Regulation  Z,  such  as  the  te.st  for 
higher-])riced  mortgage  loans  under 
§  1020.31,  recjuire  creditors  to  u.se  the 
rate-set  date  and  believes  that  it  is 
useful  to  harmonize  the  HOEPA  APR 
coverage  te.st  with  those  rules.  Thus, 
l)roviding  that  the  intere.st  or  index  rate 
he  the  rate  in  effect  on  the  date  that  the 
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rate  for  the  transaction  is  set  will 
facilitate  compliance;,  consistent  with 
TIhA  section  l()5(a). 

Proposed  comment  32(al(2)-1  would 
have;  maele  e;le;ar  th.it  e:re;elite)rs  iire; 
re;e]iiire;el  to  ii.se  §  l()2(i.32(aK2),  rather 
than  existing  guielane:e  in  e:e)mme;nt 
17(e:}(l)-l().i,  to  e:ale:nliite;  the;  APR  lor 
elise:e)unte;el  ami  ])re;minm  varial)l(;-r:ite; 
lexms.  Pre)pe)se;el  e:e)mme;nt  32(a)(2)-2 
wonlel  have;  e:larifie;el  thiit  the;  APR  ibr  a 
IIEIXK;  must  he;  ele;te;rmine;ei  in 
ae;e:e)relane;e;  with  §  102(). 32(a)(2), 
re;garelle;ss  e)f  whethe;r  there  is  an 
aelvanex;  e)f  fnnels  iit  ae;e:e)nnt  e)])ening. 
Pre)])o.seel  e:e)mme;nt  32(a)(2)-2  further 
wonlel  have  e:larifieel  that  §  l()2{i. 32(a)(2) 
eloe;s  ne)t  reejiure  HELOCi  eaeelitors  to 
e:ale:nlate  the  APR  fe)r  any  e;xtensie)ns  of 
eaeelit  suhseeiuent  to  acce)imt  e)pening.  In 
e)the;r  weaels,  any  eiraw  e)n  the  crexlit  line 
sul)se;c]nent  to  ace.ount  ojK;ning  is  ne)t 
e:e)nsiele;re;el  to  be;  a  sejiarate;  e)pen-{;nel 
“transae:tion”  for  purposes  of 
ele;te;rmining  whether  the;  transae:tie)n  is 
a  high-ce)st  me)rtgage  nneler  the;  APR 
e:overfige;  test. 

Pre)j)e)se;et  e;omme;nt  32(a)(2)-^  we)nlel 
have;  edarifieel  the;  applie:atie)n  e)f 

1020. 32(a)(2)  tor  he)me-e;e]uity  ])lans 
that  e)ffe;r  fixe;ei-rate  :mel  -term 
re;])ayme;nt  optieens.  As  noteel  in  the; 
propee.sal,  some  variable-rate  HEEOCi 
plans  may  j)e;rmit  heerreewers  te;  re;])ay  <i 
pen  tie)!!  e)r  all  e)f  their  eentstaneling 
l)alane:e  at  a  fixeel-rate  anel  e)ver  a 
spe;eafie;ei  ])e;rioel  of  time.  Pre)j)e)se;el 
e:e)mment  32(a)(2)-4  we)nlel  have; 
e:larifie;el  that,  if  a  llELOd  has  only  a 
fixeel  nite  eluring  the;  eiraw  j)(;rie)el,  the 
ea'eelite)r  must  u.se  that  fixeel  rate  to 
eletermine  the  plan’s  APR,  as  re;ejuireel 
by  j)roj)e).seel  §  l()20.32(a)(2)(i).  If  eluring 
the;  dnew  jjeriod,  however,  a  HEEGC  has 
a  variable  rate  but  also  e)ffers  ei  fixed-rate 
and  -term  payment  e)])tion,  a  e:reditor 
must  use  the  terms  ai)plie;ahle  to  the 
Vciriahle-rate  feature  to  eletermine  the 
plan’s  APR,  as  ele;.se:ril)eel  in  propose;d 
§  l()20.32(a)(2)(ii).  The  Hure;au  re;e;eive;el 
lU)  e;e)mments  on  ])re)pose;d  e:e)mments 
32(a)(2)-l,  -2,  or  -4  anel  finalizes  them 
as  pro])e)seel,  exe;ept  that  the  Bureciu  re- 
numhe;rs  the  e;omments  as  32(a)(3)-l, 

-2,  anel  -.'5  in  the;  final  rule. 

32(a)(3)(i) 

TILA  se;e:tie)n  103(hl))(l)(B)  reejuires 
that,  in  ce)nne;e:tion  with  a  fixe;ei-rate 
transae:tie)n  in  whiedi  the;  APR  will  ne)t 
vary  eluring  the  term  of  the  loan,  the 
APR  must  he  haseei  e)n  the;  interest  rate; 
in  e;ffe;e:t  on  the  elate  of  e:on.summatie)n. 
As  eliscussi;el  aheeve,  ])re)pe)seel 
§  l()20.32(a)(2)(i)  wonlel  have;  r(;(|iure;ei 
that  the  e;ale;ulatie)n  of  the;  APR  fe)r  a 
fixeel-rate  transaction  he  ha.seel  e)n  the 
interest  rate  in  effee:t  e)n  the  elate  of 
e;onsummation  or  ae;ce)unt  opening.  The 


Biire;an  re;e:eived  no  e:ommi;nts 
spe;e:ifie;ally  aelelre;ssing  pre)pose;el 
§  1020.32(a)(2)(i).  The  Bure;an  thus 
finalize;s  §  l()20.32(a)(3)(i)  suhstantially 
as  ])re)j)e)se;el,  hut  with  the  edarificatieHi 
ne)te;el  in  the;  se;e:tie)n-hy-.se;e:tie)n  analvsis 
e)f  §  1()20.32(;e)(3)  ahewe  (/.e.,  that  the 
interest  rate;  is  me;asure;ei  as  e)f  the  date 
the;  intere;st  rate  fe)r  the  tran.saedion  is 
se;t). 

32(a)(3)(ii) 

Pre)])e)seel  t?  l()20.32(a)(2)(ii)  we)ulel 
have  impleanenteel  TILA  .seeitiejn 
l()3(hh)(l  )(B)(ii)’s  re;quire;me;nts  for 
e:alculating  APRs  feer  transae:tions  in 
whiedi  the  interest  rate  varies  seilelv  in 
ae:e:orelime;e  with  an  inele;x.  As  noteel 
ahewe.  pursuant  te;  TILA  se;ction 
103(hh)(l)(B)(ii).  the  APR  (br  such 
tran.sae:tions  nni.st  he;  ha.seel  e)n  the 
interest  rate  that  is  ele;tea'min(;el  hy 
aelding  the  maximum  m.irgin  j)e;rmitted 
at  any  time;  during  the;  leean  agre;ement 
te)  the  inele;x  rate;  in  effect  on  the  elate  of 
ce)nsummatie)n  [i.e..  the  fully-inelexed 
rate).  Pre)])o.seel  l()2(L32(a)(2)(ii)  we)ulel 
have  imple;me;nteel  this  provision  with 
the;  aelelitie)nal  ejualificatiem  that  it 
applie;s  enily  in  the  e:ase;  e)f  a  transaeXion 
in  whiedi  the  intere;.st  rate  e:an  vary 
eluring  the;  t(;rm  e)f  the  le)an  e)r  plan  in 
ae;e:e)relcme:e  with  an  inele;x  eeutsiele;  the; 
eaeeliteu’s  e;e)ntre)L 

The;  Bureau  helieveel  that  the 
])re)pe)seel  eiualifie:atie)n  weudel  have 
helpeel  te)  elifferentiiite;  'I’lLA  se;e:tie)n 
l()3(hh)(l  )(B)(ii)  e:e)ne;e;rning  rate;s  that 
vary  with  an  inelex  fre)m  TILA  .sectie)n 
1  ()3(hh)(l  )(B)(iii)  e:e)ne;e;rning  nites  th.it 
“may  vary  at  any  time  during  the  term 
of  the  loan  ibr  any  re;ase)n.’’  See  the 
.se;e:tie)n-hy-se;e;tie)n  analysis  e)f 
§  l()2().32(a)(3)(iii)  below.  Spe;e:ifically, 
heexmse  interest  rates  fe)r  variahle-rate 
HELOCs  are  pre)hihiteel  nneler  TILA 
section  137(a)  (as  implementeel  hy 
4}  l()2(i. 40(f))  from  varying  pursuant  to 
an  inelex  that  is  within  the  e;reelitor’s 
centre)!,  the  Bureau  helie;veel  that  adeling 
the  language  “e)utsiele  the  cre;ditor’s 
e:e)ntrol’’  to  pre)])e).sed  §  102().32(a)(2)(ii) 
wonlel  have  clarifieel  that  APRs  fe)r 
variahle-rate;  HELOCs  shoulel  he 
eletermineel  ae;e;e)reling  to 
§  l()2().32(a)(2)(ii)  rather  than 
§l()2()(a)(2)(iii). 

Aelelitionally,  the  Bureau  proposeel  to 
aele)pt  the  e;larifie;atie)n  pursuant  to  its 
authority  nneler  TILA  l().')(a)  te)  |)revent 
e:ircumventie)n  e)f  e:e)ve;rage  nneler 
HOEPA.  'I'lie  Bureau  noteel  that  if  the 
inelex  were  in  the  ea'eelitor’s  e;ontre)l, 
sue:h  as  the  e:reelite)r’s  own  j)rime 
leneling  rate,  a  e:reelite)r  might  .set  a  le)W 
inelex  rate  feer  purpe).se;s  e)f 
§  l()2().32(a)(2)(ii)  anel  thereby  avoid 
classifiexition  as  a  high-e:o.st  mortgage. 

I  le)we;ve;r,  suhseejuent  to  e;onsummation. 


the  creelitor  e;e)uld  .set  a  higher  inelex 
rate,  at  any  time,  whie;h  wonlel  have; 
triggereel  coverage  as  a  high-e:o.st 
mortgage  nneler  §  l()2().32(a)(2)(ii)  if  it 
were;  in  effe;e:t  at  ce)nsummatie)n. 
Ae:cordinglv.  the  pre)posal  we)ulel  have 
pre)vieleel  that,  if  the;  inte;re;st  rate  varies 
in  ae:e:e)relance  with  an  jiielex  that  is 
nneler  the;  e:re;elite)r’s  e;ontrol,  the  e;reelite)r 
we)ulel  eletermine  the  APR  nneler 
§102().32(a)(2)(iii),  ne)t 
Sl02().32(a)(2)(ii). 

Pre)pe)seel  e;omment  32(a)(2)-3  weenie! 
have;  pre)viele;el  aelelitieenal  guidanex;  een 
the;  ap])lie;atie)n  of  4}  l()2(i.32(a)(2)(ii)  and 
(iii)  to  mortgage  transact ieens  with 
interest  rates  that  vary.  S])ee;ifie:ally, 
propo.seel  exemment  32(a)(2)-3.i  would 
have  jereevideel  that  jeroposed 
§  102().32(a)(2)(ii)  apjelies  when  the 
interest  rate  is  eletermineel  hy  an  inelex 
that  is  outsiele  the;  creelitor’s  ceentreel.  In 
aelelitieen.  pre)pe).se;el  e:omme;nt  32(a)(2)- 
3.i  wonlel  have;  clarifie;el  that  even  if  the 
transaeition  has  a  fixeel,  di.sex)unte;el 
intre)elue;te)rv  or  initial  inte;re;st  rate, 
propee.seel  S  102().32(a)(2)(ii)  re;c]iure;.s 
aeleling  the  ex)ntractual  maximum 
margin  to  the;  inelex,  without  refle;e;ting 
the;  introelue.tory  rate.  Pre)])e).seel 
ex)nuue;nt  32(a)(2)-3.i  alse)  wonlel  have; 
provieleel  that  the;  maximum  margin 
me;an.s  the  highe;.st  margin  that  might 
aj)j)ly  nneler  the;  terms  of  the  e:re;elit 
tran.siie:tie)n.  For  example,  if  the;  terms  e)f 
the;  creelit  transaction  pieeviele  that  a 
he)rre)we;r’.s  margin  nieiy  ineaeeise  hy  2 
j)e;rex;nt.)ge  points  if  the;  horreewer’s 
e;mj)le)yme;nt  with  the;  eaeelitor  enels, 
then  the;  e:re;elite)r  must  aelel  that  higher 
margin  te)  the  inelex  to  eletermine; 

HOEPA  ex)ve;rage;. 

The;  Bure;au  re;ex;ive;el  a  numher  e)f 
ex)mme;nt.s  on  j)re)pe)se;el 
§  1{)2().32(a)(2)(ii)  anel  (iii).  Conseuuer 
grou}).s  generally  aelvoe:ate;el  that  the 
Bure;au  ele;i)art  fre)m  the  statute;  hy 
reejuiring  creelitors  to  u.se  the  maximum 
rate  permitteel  nneler  the;  terms  of  the 
mortgage  le)an  or  HELO(^  for  all  variahle- 
rate  transae.tions.  'I'he  ex)nsume;r  groups 
e)hse;rve;el  that  e;re;elite)r.s  have  he;tte;r 
infbrmation  than  e:e)n.sume;r.s  to  pre;elie;t 
whe;n  interest  rate;.s  will  ine.rease  anel 
that,  if  a  ce)n.sumer  ex)ulel  at  any  time 
eluring  the;  term  of  the;  le)an  or  e;re;elit 
plan  he;  reepnreel  to  make;  payments 
lhaseel  e)n  an  APR  within  tlie  high-ex).st 
mortgage;  range,  the  ceensumer  sheeulel 
re;ex;ive;  the;  i)re)te;e:tie)n.s  asseeedateel  with 
sue.h  mortgiiges. 

One;  inelustrv  ce)mme;nte;r  e)hje;e:te;el  to 
the  re;e]uire;ment  to  ree:ale;ulate;  a  elistineX 
variahle;-rate  APR  .solely  tbr  pur))e)se;.s  e)f 
high-ex).st  me)rtgage  ex)ve;rage,  ixither  them 
using  the;  ex)mpe).site  rate  e:alculatie)n  .se;t 
forth  in  e;xi.sting  §  l()2().17(c)(l)-1().i. 
The  ce)mme;nter  stateel  that  pe;rfe)rming 
an  extra  exileadation  woidel  he;  extremelv 
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hurdensome  and  would  introduee 
additional  opj)ortunities  tor  error  into 
the  loan  origination  process. 

Two  industry  coininenters  objected  to 
the  requirement  that  the  index  he 
"outside  the  creditor's  control”  for 
jjiirposes  of  proposed  ^  l()2().32(a)(2)(ii). 
noting  that  internal  indices  are  n.sed  hv 
certain  clo.sed-end  creditors  to  price 
loans  to  reflect  local  economic 
conditions  and  by.  for  exainjile, 
members  of  the  Farm  Cretlit  .System. 

,S»;veral  industry  coininenters 
reipiested  clarification  about  whether 
rate  floors  or  caps  would  cause  the 
index  to  vary  in  a  manner  within  the 
creditor’s  control,  such  that  a  creditor 
originating  a  loan  or  credit  jilan  with 
such  features  would  need  to  calculate 
the  APR  for  H(3EPA  coverage  using  the 
maximum  rate  that  could  he  imjiosed 
over  the  life  of  the  loan  under  jirojio.sed 
§  l()2(i.32(a)(2)(iii).  These  coininenters 
expressed  partiiailar  concern  about  floor 
rates  in  HFLOf^s.  noting  that  mo.st 
variable-rate  HELCXls  provide  for  such  a 
floor  rate,  even  when  the  rate  otherwise 
varies  .solely  with  an  index  outside  the 
creditor's  control.  Coininenters  .stated 
that  it  would  he  inapjiropriate  to  reipiin; 
HF1,0(;  creditors  to  n.se  the  maximum 
rate  applicable  over  the  life  of  the 
I1FL()C  under  jiropo.sed 
§  l()2().32(a)(2)(iii)  (which  often  may  he 
the  .State  usury  cap)  and  thereliy  classifv 
large  nnmhers  of  HFLOCls  as  high-co.st 
mortgages  merely  hecan.se  the  credit 
plan  provides  for  a  rate  floor. 

Other  industry  coininenters  reipiested 
that  the  Hurean  specify  that,  if  a 
transaction  has  an  introductory  rate  that 
is  higher  than  the  fully-indexed  rate, 
creditors  must  use  the  introductory  rate 
for  the  APR  calculation.  Finally,  some 
indn.strv  coininenters  exjiressed  general 
concern  about  undue  coverage  of  loans 
under  HOEPA  as  a  result  of  the 
reipiirement  in  projiosed 
§  ll)2h.32(a)(2){iii)  to  look  to  the 
maxinnim  rate  for  certain  variable-rate 
transactions  and  general  uncertainty 
about  the  ajiplication  of  propo.sed 
§l()2(j. 32(a)(2)  to  MELOCs. 

The  Bureau  is  renumhering  pro|)o.sed 
§  102().32(a)(2)(ii)  as  S  102(i.32(a)(3)(ii). 
and  finalizing  follows.  Fir.st, 
notwithstanding  consumer  groujis' 
comments,  the  lJureau  declines  to  adojit 
a  final  ride  that  would  reipiire  creditors 
generally  to  n.se  the  maximum  rate 
ap])licahle  during  the  life  of  the  loan 
(i.e..  as  ojiposed  to  the  fully-indexed 
rate)  for  determining  high-cost  mortgage 
coverage.  The  Bureau  understands  that 
creditors  originating  variable-rate 
transactions  are  required  to  disclo.se  the 
maxiimnn  rate  possible  during  the  loan 
term  and  that  indn.strv  practice  tyjiically 
is  to  di.sclo.se  the  highest  rate 


permissible  under  .State  law.  The 
Bureau  does  not  believe  that  Congress 
intended  all  such  variable-rate 
transactions  to  he  classified  as  high-co.st 
mortgages  and  believes  that  the  final 
rule  strikes  the  approjn  iate  balance 
between  the  concerns  of  industrv  and 
tho.se  of  consumer  groups. 

Second,  notwith.staniling  industrv’s 
complaints  about  the  burdens  of 
performing  an  additional  calculation, 
the  Bureau  implements  in  the  final  rule 
the  statutory  requirement  to  calculate 
Al^Rs  for  high-co.st  mortgage  coverage 
pursuant  to  the  requirements  .set  forth  in 
Tll.A  section  l()3(l)l))(l)(B)(ii)  and  (iii), 
rather  than  in  accordance  with  the  rules 
for  composite  APRs  for  disclosure 
purposes  under  S  l{)2(j.1 7.  3’he  Bureau 
acknowledges  that  the  final  rule  may 
require  creditors  to  conduct  an 
additional  calculation  to  determine 
high-co.st  mortgage  coverage  for 
variable-rate  transactions.  13owever,  the 
Bureau  believes  that  (.’ongre.ss  made  a 
deliberate  decision  to  depart  from  the 
general  Al’R  calculation,  to  ensure  that 
introductory  rates  not  he  given  undue 
weight  in  determining  whether  a 
transaction  is  a  high-co.st  mortgage. 
Despite  the  additional  burden 
associated  with  a  different  calculation, 
the  Bureau  does  not  lielieve  that 
avoidance  of  an  additional  calculation  is 
a  snfficiimt  basis  to  n.si!  its  excejition 
authority  to  dejiart  from  the  clear  intent 
of  the  statute. 

Third,  the  Bureau  does  not  adojit  in 
the  final  rule  tlu;  proposed  reipiirement 
that  variations  in  an  index  must  he 
“outside  the  creditor’s  control”  for 
§  l()2(i.32(a)(3)(ii)  to  ajiply.  The  Bureau 
is  not  certain,  at  jnesent,  that  the  risk  of 
evasion  requires  adding  this  limitation. 
As  noted,  TILA  .section  137  and 
S  102(1.40(1)  already  prohibit  variable- 
rate  HEE()(;s  from  employing  an  index 
that  varies  outside  the  creditor’s  control. 
Use  of  internal  indices  is  also  restricted 
or  jirohihited  for  clo.sed-end,  variable- 
rate  transactions  in  many 
circumstances.  Federal  regulations 
significantly  restrict  the  circumstances 
under  which  federally-chartered  hanks 
and  thrifts  may  use  an  index  within  the 
creditor’s  control.  For  example.  Office  of 
the  (kmijitroller  of  the  (hirrencv 
regulations  generally  require  national 
hanks  to  n.se  an  index  for  ARMs  that  is 
“readily  available  to,  and  verifiable  hv, 
the  borrower  and  beyond  the  control  of 
the  hank.”  12  (',FR  34.22(a).  .Single- 
family  seller/servicer  guides  published 
by  the  Covernment  .Spon.sored 
Enterpri.ses  (G.SEs)  also  indicate  that 
ARMs  must  he  tied  to  jmhlicly-available 
indices.  Finally,  the  Alternative 
Mortgage  Transac.tions  Parity  Act 
(AMTPA)  provides  restrictions  on  the 


use  of  internal  indices.  AMTl’A 
authorizes  state-licensed  or  -chartered 
housing  creditors  to  make  alternative 
mortgage  tran.sactions  such  as  ARMs  in 
comjiliance  with  Federal  rather  than 
.State  law,  in  order  to  establish  parity 
and  coinjietitive  equality  between  .State 
and  Federal  lenders.  However,  AMTPA 
provides  that  an  ARM  cannot  benefit 
from  the  jireemptive  effect  of  Federal 
law  over  more  restrictive  .State  law 
unless  the  transaction  uses  an  index 
outside  the  creditor’s  control  or  a 
formula  or  schedule  identifying  the 
amount  by  which  the  rate  or  f  inance 
charge  can  increase  and  when  a  change 
i:an  occur. Finally,  based  on  the  imblic 
comments  received,  there  ajijiear  to  be 
legitimate,  if  infrequent,  circum.stances 
under  which  creditors  ii.se  internallv- 
defined  indices.  Adojiting  a  requirement 
in  this  rule  that  effectively  would 
require  all  creditors  originating  variable- 
rate  tran.sactions  to  use  an  index  outside 
the  creditor’s  control  would  cause 
disruption,  for  example,  to  Farm  Credit 
.System  programs.  The  Bureau  notes, 
however,  that  it  will  continue  to 
monitor  whether  such  a  restriction 
would  be  sensible  as  a  general  matter  for 
closed-end  tran.sactions  and  may  revisit 
the  issue  in  future  rulemakings.*"* 
(Comment  32(a)(3)-3  ])roviile.s 
guidance  concerning  the  ajijilication  of 
S  102().32(a)(3)(ii).  (iommenl  32(a)(3)-3 
clarifies  that  the  interest  rate  for  a 
transaction  varies  solely  in  accordance 
with  an  index  even  if  the  tran.saction 
has  an  introductory  rate  that  is  higher  or 
lower  than  the  fullv-indexed  rate 
provided  that,  following  the  fir.st  rate 
adjn.stment,  the  interest  rate  for  the 
transaction  varies  .solely  in  accordance 
with  an  index.  The  comment  sjiecifie.s 
that,  for  tran.sactions  subject  to 
§  1()2().32(a)(3)(ii),  the  interest  rate 
generally  is  determined  by  adding  the 
index  rate  in  effec.t  on  the  date  that  the 
interest  rate  for  the  tran.saction  is  .set  to 
the  maximum  margin  for  the 
tran.saction,  as  set  forth  in  the  agreement 
for  the  loan  or  plan.  However,  if  a 
transaction  subject  to  1()2(i.32(a)(3)(ii) 
has  an  introductory  rate  that  is  higher 
than  the  index  rate  jilus  the  maximum 
margin  for  the  transaction  as  of  the  date 
the  interest  rate  for  the  tran.saction  is 
set,  then  the  intere.st  rate  for  the  Al’R 
determination  is  the  higher,  initial  (or 
“jiremium”)  intere.st  rate. 


7(>  l•■R4422(i  duly  22.  2011). 

"“In  dii.s  i'(!t^iti(l.  llu!  HiinKiu  nolcss  tliul  lliu  Hoard 
soli(:il(!(l  coiniiKUil  on  wIiolliiM'  to  ))rohil)il  llu;  usii 
ol  an  in(l(!X  undura  onulitor's  control  lor  a  closiid- 
ond  ARM  in  connection  with  its  2010  Morl}>a}>i! 
I’rojiosal.  75  RR  .SK.S:i<l  (.Sept.  24.  2010).  The  Ihireini 
has  inluu'ited  the  Hoard's  |)roposal  as  part  ol  the 
transier  oi  anthoritv  lor  TlhA  inuha'  the  l)odd-I'’rank 
Act. 
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The  Bureau  agrees  with  comments 
received  tliat  use  of  the  introductorv 
rate  is  tlie  approjjriatc;  measure  umler 
this  circumstance  and  notes  that  this 
a])])roa(di  aligns  witli  the  definition  of 
“fully-indexed  rate”  as  ado])ted  in  the 
Bureau’s  2013  ATR  Final  Rule.  Section 
102(i.43(cK.'i)  of  that  rule  im])lements 
the  payment  calculation  requirements  of 
TIFA  section  120(;(a).  which  contains 
the  general  recjuirement  that  a  creditor 
determine  a  consumer’s  ability  to  rejjay 
a  mortgage  loan.  Specifically. 

§  l()2().43(c)(.'i)  ami  comment  43(cl(.'j)(i)- 
2  of  the  2013  ATR  f’inal  Rule  explain 
that  a  creditor  must  determine  a 
consumer’s  repayment  ability  with 
res])ect  to  substantially  equal,  monthly, 
fully  amortizing  payments  that  are 
based  on  the  greater  of  the  fully  indexed 
rate  or  any  introductory  interest  rate. 

(iomment  32(aK3)-3.iii  ]jrovides 
several  examples  to  illustrate  the  ride. 

As  described  in  the  exainjiles,  creditors 
should  use  102B.32(a)(3l(iil 
notwithstanding  the  existence  of  a  rate 
floor  or  a  rate  cap  on  a  variable-rate 
transaction  that  otherwi.se  varies  in 
accordance  with  an  index.  The  Bureau 
hidieves  that  the  clarification 
concerning  rate  floors  and  rate  caps  is 
useful  and  will  jiromote  clarity  in 
applying  the  rule,  notwithstanding  the 
removal  of  the  recjuirement  that  the 
index  must  he  outside  the  creditor’s 
control  for  §  102n.32(a)(3)(ii)  to  ajijily. 
Comment  32(a)(3)-3.iii  al.so  notes  liv 
way  of  example  that  an  oj)en-end  credit 
])lan  may  not  have  a  rate  that  varies 
other  than  in  accordance  with  an  index, 
pursuant  to  exi.sting  rules  for  home- 
.secured  o])en-end  credit  in  §  1  ()2B.4()(n. 

32(a)(3)(iii) 

Proposed  §  l()2B.32(a)(2Kiii)  would 
have  required  that,  for  a  loan  in  which 
the  interest  rate  may  vary  during  the 
term  of  the  loan,  other  than  a  loan  as 
described  in  proposed  §  l()2(j.32(a)(2)(ii) 
(for  credit  where  the  rate  may  vary 
solely  in  accordance  with  an  index),  the 
annual  jiercentage  rate  must  he  based  on 
the  maximum  interest  rate  that  may  he 
imjjosed  during  the  term  of  the  loan. 
Propo.sed  comment  32(a)(2)-3.ii  would 
have  clarified  that  §  l()2().32(a){2)(iii) 
a])])lies  when  the  interest  rates 
applicable  to  a  transaction  may  vary, 
except  as  de.scrihed  in  propo.sed 
4}  l()2().32(a)(2)(ii).  Proposed  comment 
32(a)(2)-3.ii  thus  would  have  sjiecified 
that  jirojiosed  (j  l()2(i.32(a)(2)(iii)  woidd 
apply,  for  example,  to  a  closed-end 
criidit  transaction  when  intere.st  rate 
changes  are  at  the  creditor’s  discretion 
or  where  multiple  fixed  ratiis  aj)])ly  to 
a  transaction,  such  as  a  steji-rate 
mortgage,  in  which  specified  fixed  rates 
are  im|)o.sed  for  specified  jjeriods. 


'rhe  Bureau  sought  comment  on  its 
])ro])osal.s  for  determining  the  APR  for 
HOEPA  coverage,  including  on  whether 
any  aspect  of  the  proposal  could  result 
in  unwarranted,  over-inclusive  HOEPA 
coverage  of  llELOCis.  In  |)articular.  the 
Bureau  noted  (as  di.scus.sed  above)  that 
l()2(i.4()(f)  and  its  commentary 
generally  prohibit  cnulitors  from 
changing  the  APR  on  a  HEEtXi  unle.ss 
the  change  is  ba.sed  on  a  publicly- 
available  index  outside  the  creditor’s 
control  or  uidess  the  rate  change  is 
specifically  set  forth  in  the  agreement, 
such  as  step-rate  jilans.  I’he  proposal 
noted  that  Regulation  Z’s  HELOC 
restrictions  wonld  effectively  limit  the 
ajiplication  of  pro})osed 
1()2(i.32(a)(2)(iii)  primarily  to  certain 
types  of  closed-end  credit  transactions. 
The  Bureau  observed  that  applying 
])rojK).sed  §  1()2().32(a)(2)(iii)  to 
determine  the  APR  for  a  variable-rate 
HELOC  could  result  in  over-inclusive 
coverage  of  HELOCs  under  HOEPA 
because  the  maximum  possible  interest 
rate  for  many  variabhi-rate  HELOCs  is 
])egged  to  the  maximum  interest  rate 
permissible  umler  .State  law.  That 
interest  rate,  in  turn,  likelv  wouhl  cause 
the  plan’s  APR  to  exceed  i  lOEPA’s  APR 
threshold.  Therefore,  the  Bureau 
solicited  comment  on  whether  there 
w(!re  any  circumstances  in  which  tin; 
terms  of  a  variable-rate  HELOC  might 
warrant  application  of  jiroposed 
1  ()2().32(a)(2)(iii)  and,  if  so,  whether 
additional  clarification  would  he 
neces.sarv  to  avoid  unwarranted 
coverage  of  HELOCs  under  HOEPA. 

The  Bureau  received  no  comments  on 
propo.sed  1  ()2(j.32(a)(2)(iii)  apart  from 
tho.se  addre.ssed  above  in  connection 
with  (j  l()2(i.32(a)(3)(ii)  and  thus 
finalizes  §  l()26.32(a)(3)(iii)  as  projjo.sed 
with  minor  revisions  for  clarity. 

32(b)  Definitions 
32(b)(1)  and  (2) 

Points  and  Fee.s — Ciiniaal 

.Section  1431(c)(1)  of  the  Dodd-Frank 
Act  revised  and  added  certain  items  to 
the  definition  of  points  and  fee.s  for 
pur])oses  of  determining  whether  a 
tran.saction  exceeds  the  HOEPA  points 
and  fee.s  thri;shold.  .See'flLA  section 
l()3(hb)(4).“’'  As  di.scussed  in  detail  in 

"''As  n()l(!(l  ill  llu!  pritainliid  Id  llio  pi'opd.s.il.  Iho 
l)d(l(l-l’nink  Acl  niiiiiiiilididd  lll.A  .suction 
Ui:i(iia)( l)(It)  conc(M'ninf>  |>oinls  and  loos  lor  lii^li- 
cosl  moil{;a}*o.s  as  l():i(lil))(  1  )(A)(ii).  I  lowovor.  tho 
l)odd-l''rank  Acl  did  not  ainoiid  oxislin^  IILA 
soclion  10:i(aa)(4)  (llio  provision  lhal  dolinos  points 
and  loos)  to  rollocl  this  now  niinil)orinj>.  lluis.  I'll.A 
soction  1():t{l)l))(4)  providos  that  "|f|or  piirposos  of 
para^ra|)li  1 1l);<(lil))|(  I )(H).  points  and  loos  shall 
inchido  .  *  *  *"  lll.A  .soclion  H)H(I)I))(1)(H). 
howovor.  concorns  tho  calculation  ol  tlio  Al’R  lor 
1  lOM’A  covora}>o.  To  gi vo  moaning  to  tho  .statulo  as 


the  Bureau’s  2013  ATR  Final  Rule, 
section  1412  of  the  Dodd-Frank  Act  al.so 
amended  'I’lLA  to  add  new  jirovisions 
that  require  creditors  to  consider 
consumers’  ability  to  repay  and  that 
create  a  new  tyjie  of  closed-end  credit 
tninsaction.  a  "qualified  mortgage.” 
Among  other  reijuirements,  under  new 
TILA  section  129C(h)(2)(A)(vii),  to  be  a 
(lualified  mortgage,  a  tran.saction  must 
have  points  and  fee.s  payable  in 
connection  with  the  loan  that  generallv 
do  not  exceed  three  percent  of  the  total 
loan  amount.  In  turn,  “points  and  fees” 
for  purjioses  of  qualified  mortgages 
means  “points  and  fees”  as  defined  bv 
HOEPA.*'" 

As  noted  in  the  2012  HOEPA 
Proposal,  the  Board  ))roposed  to 
implement  the  Dodd-Frank  Act’s 
amendments  to  the  definition  of  points 
and  fees  for  both  qualified  mortgages 
and  high-cost  mortgages  as  jiart  of  its 
2011  ATR  Propo.sal.  Thus,  for  example, 
the  2011  ATR  Projiosal  would  have 
imj)lemented  the  Ilodd-Frank  Act’s 
exclusion  of  certain  private  mortgage 
insurance  (PMl)  premiums  from  jioints 
and  fee.s,  as  well  as  added  loan 
originator  compensation  and 
prepayment  jienaltiits  to  that  definition. 
The  Board  jirojiosed  to  implement  those 
changes  in  §  220. 32(h)(1)  and  (2)"'  and 
to  revi.se  and  add  corresponding 
commentarv."- 

nmciulcd.  llu;  liun’iiii  iiilcMpnS.s  lll.A  .soction 
U):i(l)l))(4)  ;is  cros.s-rtddnmcing  llio  poinl.s  iiiul  loos 
covorago  lo.sl  in  ril..\  soclion  ll);t(iil))(1)(A)(ii). 
liithor  thiin  tho  .M’K  c.'ilculnlion  in  lll..\  soclion 
lOKhliKDIH). 

""  .S’(.-o  lll,.\  .soction  12t)('.(l))(2)(A)(vii)  and  (C)(i) 
(soiling  fortli  points  and  loos  ro(|uironionls  for 
(pialillod  inorlgagos).  Tll..\  soclion  12;)C(l))(2)((3(i) 
cross-roldroncos  tho  dofinilion  of  points  and  loos  in 
1  ll..\  soclion  10;i(aa)(4).  wliich  tho  Dodd-Frank  Acl 
ro-dosignalod  as  Tll.,\  ,s(x:tion  Ill3(hl))(4). 

Whoroas  tho  Hiiroau's  Kogulalion  Z  is  codifiod 
at  12  CFK  part  U)2().  tho  Board's  Rogulation  Z  was 
codifiod  at  12  (iFR  part  22f>. 

•'-'.S'OO  7(i  FR  27:i!K).  27:i!)«-4()fi.  2748 1-H2. 
27487-8!)  (May  11.  2011).  In  its  21)11  .VI'R  Proposal, 
tho  Board  nolod  lhal  its  proposed  amondinonts  to 
S22().:i2(h)(l)  and  (2)  woro  limilod  to  tho  dofinilion 
of  (loints  and  foos  and  that  tho  21)11  ATR  Proposal 
was  not  |)ropo.sing  to  iinplomoni  anv  of  tho  othor 
high-cost  morigago  amondinonts  in  TII.A.  .S'oo/d.  at 
27:i!)8.  Thus,  tho  Board  nolod  that,  if  its  ATR 
Propo.sal  woro  finali/.od  prior  to  tho  rulo  on  high- 
cost  inorlgagos.  tho  calculation  of  tho  points  and 
loos  Ihroshold  for  (|ualifiod  inorlgagos  and  high-cost 
inorlgagos  would  ho  difforonl.  hut  tho  hasolino 
dofinilion  of  points  and  foos  would  ho  tho  samo.  .S'oo 
id.  at  278!)!).  For  oxamplo.  tho  Board's  21)1 1  ATR 
Proposal  did  not  jiroposo  to  iinplomoni  tho 
.stalutorv  changos  to  tho  (loints  and  foos  Ihroshold 
for  high-cost  inorlgagos  lhal  oxcludo  from  tho 
Ihroshold  calculation  "hona  lido  third-party  charges 
not  rolainod  by  tho  morigago  originator,  creditor,  or 
an  affilialo  of  tho  creditor  or  mortgage  originator" 
and  lhal  permit  creditors  to  oxcludo  certain  "hona 
lido  discount  |)oinls."  oven  though  the  Board 
proposed  to  iinplomoni  identical  provisions  of  the 
llodd-Frank  Acl  defining  tho  points  and  foos 
ihroshold  for  qualified  mortgages.  .See  id.  at  278!)8- 
!)!). 
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When  the  Bureau  issiuul  its  2012 
HOEBA  I’ropo.sal,  tlie  Bureau  was  iu  the 
process  of  finalizing  the  Board’s  201 1 
ATR  I’roposal,  including  evaluating 
comments  received  concerning  the 
Board’s  projiosed  amendments  to  the 
definition  in  Regulation  Z  of  points  and 
fees,  ^  220.32(1)1(1 )  and  (2).  The  Bureau 
Believed  that  issuing  .sejjarate,  different 
])ropo.sal.s  to  im])lement  the  Dodd-Frank 
Act’s  amendments  to  the  definition  of 
j)oints  and  fees,  one  for  high-cost 
mortgages  and  one  for  ipialified 
mortgages,  had  the  potential  to  can.se 
compliance  Burden  and  uncertainty. 

The  Bureau  nevertheless  needed  to 
address  in  the  2012  HOEPA  Proposal 
certain  aspects  of  the  points  and  fees 
definition,  most  significantly  the 
interaction  of  j)oint.s  and  fees  with  the 
Bureau’s  propo.sed  more  inclusive 
definition  of  the  finance  charge,  the 
aj)plication  of  points  and  fees  to 
llELOCs.  and  the  correction  of  certain 
internal  cross-references. 

To  address  those  issues  while  also 
attempting  to  minimize  uncertainty,  the 
Bureau  rej)nhli.shed  in  the  2012  HOEPA 
Proposal  the  Board’s  pro])o.sed 
amendments  to  §220.32(1)1(1)  and  (2) 
suhstantially  as  set  forth  in  the  Board’s 
2011  A'l’R  Pro])o.sal,  with  revisions  only 
to  address  the  issues  noted  above  and  to 
conform  terminology  to  exi.sting 
Regulation  Z  provisions.  The  Bureau 
noted  in  its  2012  HOEPA  Propo.sal  that 
it  was  particnlarlv  interested  in 
receiving  comments  concerning  anv 
newly-])roposed  language  and  the 
application  of  the  definitions  in 
j)ro])osed  §  1020.32(1)1(1)  and  (2)  to  the 
high-cost  mortgage  context. 

The  Bureau  received  nnmerons 
comments  concerning  pro])osed 
§  1020.32(1)1(1)  and  (2)  from  both 
industry  and  consumer  groups,  the 
majority  of  which  did  not  specifically 
address  newly-propo.sed  language  or  to 
the  a])plication  of  the  definition  to  the 
high-cost  mortgage  context.  The 
comments  largely  reiterated  comments 
that  the  Boaril  and  the  Bureau  had 
received  in  response  to  the  2011  ATR 
Proposal.  For  example,  commenters 
generally  reipiested  greater  claritv  with 
respect  to  whether  certain  charges  (e.g.. 
f:harges  not  known  at  consummation) 
mn.st  he  counted  in  ])oint.s  and  fees. 
Indu.stry  commenters  also  rixpiested  that 
the  Bureau  either  exclude  or  limit  the 
amount  of  certain  types  of  charges  that 
mn.st  he  included  (e.g.,  affiliate  charges 
and  loan  originator  cf)m])ensation).  'I’he 
Bureau  addre.sses  below  the  comments 
received  in  response  to  pro])o.sed 
§1020.32(1)1(1)  and  (2)  in  the  2012 
HOEPA  lToj)osal.  .Similarly,  comments 
receiv(!d  concerning  these  same 
provisions  as  they  relate  to  the  Board's 


2011  ATR  Pro])osal  are  addre.ssed  in  the 
Bureau’s  2013  ATR  I'inal  Rule.  The 
Bureau  is  coordinating  the  2013  HOEPA 
and  2013  ATR  Final  Rules  to  ensure  a 
consi.stent  and  cohesive  regulatory 
framework  for  points  and  fees.  Thus,  the 
2013  A'l’R  l'’inal  Rule  is  piihlishing 
regulation  text  and  commentary 
concerning  the  definition  of  points  and 
fees  for  closed-end  credit  transactions, 
as  ado])ted  by  that  rulemaking  in 
§1020.32(1)1(1).  Regulation  text  and 
commentary  for  §  1020.32(1)1(1).  though 
discn.ssed  in  the  section-hy-section 
analysis  below,  is  not  repnhli.shed  in 
this  Federal  Register  notice  hut  instead 
is  indicated  with  asterisks. 

32(h)(1) 

Closed-End  Points  and  Fees 

Exi.sting  §  1020.32(h)(1)  defines 
“points  and  fees”  hv  listing  included 
charges  in  §  1020.32(h)(l  )(i)  through 
(iv).”'  As  discussed  below,  the  Board’s 

2011  A  TR  Propo.sal  would  have  revised 
§  220.32(l))(l)(i)  through  (iv)  to  reflect 
amendments  to  TILA  by  the  Dodd-Frank 
Act,  and  would  have  added  new 

§  220.32(h)(l)(v)  and  (vi)  concerning  the 
inclusion  in  points  and  fees  of  certain 
])r(!j)ayment  ])enalties.  The  Bureau’s 

2012  ilOId’A  Propo.sal  would  have 
amemhid  exi.sting  §  1020.32(l))(l ).  as 
that  provision  was  pro])osed  in  the  2011 
ATR  Propo.sal,  to  clarify  that  the  charges 
listed  in  proj)o.sed  §  1020.32(1))(1 )  are 
the  charges  that  must  he  included  in  the 
j)oints  and  fees  calculation  for  closed- 
end  credit  transactions.  (The  Bureau’s 
2012  HOEPA  Pro|)osal  would  have  .set 
forth  a  .se])arate  definition  of  ])oint.s  and 
fees  for  HELOCs  in  propo.sed 
§1020.32(1))(3)).’'-’  As  di.sciKs.sed  below, 
the  Bureau  is  ado])ting  proj)o.sed 
§1020.32(1))(1)  in  the  2013  ATR  Final 
Rule  with  certain  changes  to  re.s])ond  to 
concerns  raised  by  commenters.  Final 
§102().32(1))(1)  as'adopted  in  the  2013 
ATR  Final  Rule  clarifies,  as  pro])o.sed, 
that  the  ])rovision  a])plies  to  closed-end 
credit  transactions.’*'’ 

PuvahU^  (it  or  hcfore  consunnnaiion. 
.Section  1431(a)  of  the  Dodd-Frank  Act 
amended  the  HOEPA  ))oints  and  fees 
coverage  te.st  in  TILA  section 

■'Mn  l)ri(!l.  lli(!S(!  oxi.sliiif’  piovi.sioiis  r(!(iuii'(!  Ilu? 
inclusion  in  |)oints  iind  toos  for  high-cosi  inortgagos 
ol  all  non-inlorosi  iloins  inchnhtd  in  tho  linanco 
charge!  (1$  H)2().;i2(h)(  1  )(i|).  all  coinponsalion  paid  to 
inorlgagi!  hrokea's  (tj  I()2(i.:i2(h)(  l)(i)).  nial  (istaU;- 
ri!lat(!d  charges  paid  to  an  alTiliato  ol  Iho  creditor 
(tj  102(>.;<2(h)(1  )(iii)).  and  certain  criidil  insurance! 
:inel  ele!ht  snspensiein  anel  e:ane:e!lhition  pre!niinnis 
(S  102l).:t2(h)(ll(iv)). 

‘'■*llui  lieiresni  aeleepis  pre)pe)se!el  §  ll)2().:i2(h)(:i)  iis 

102l>.:<2(h)(2)  ill  this  linal  rule. 

I’rejpeeseal  §  102l).:t2(h)(:i)  eli!rining  points  anel 
lees  leir  llhLOOs  is  l'iiiali/.e!el  as  I()2().;t2(l))(2)  in 
the  2013  HOIil’A  Fiiiiil  Rule!.  .S’(!f!lhe!  seeliein-hv- 
se!e:lie)n  analysis  eel  1020. 32(h)(2)  heleiw. 


103(l)h)(l)(A)(ii)  by  providing  for  (he 
inclusion  in  points  and  fees  for  high- 
cost  mortgages  of  “the  total  ])oint.s  and 
fees  ])ayahle  in  connoclion  with  tho 
tronsdction”  as  opposed  to  “(he  total 
points  and  fees  ])ayal)le  by  the  itonsumer 
(it  or  boforo  closin'’''  ((tinphases  added). 
The  2012  HOEPA  Pro))o.siil  would  have 
implemented  this  change  in  ])ro])osed 
§  102().32(a)(l  )(ii).  The  Bureau  noted  in 
its  2012  HOEPA  proi)osal  that  the 
])riictical  result  of  this  change  would 
liave  been  that — imle.ss  otherwi.se 
.s])ecified — any  item  listed  in  the  i)oints 
and  fees  definitions  for  closed-  and 
o])en-end  credit  transatdions  would 
have  been  counted  toward  the  points 
and  fees  threshold  for  high-cost 
mortgages  even  if  the  item  were  j)ayal)le 
after  consummation  or  account  opening. 
The  exce])tion.s  would  have  been  certain 
mortgage  insurance  premiums  and 
charges  for  credit  insurance  and  debt 
cancellation  and  sus])ension  coverage. 
TILA  expressly  states  tliat  those 
premiums  and  charges  are  included  in 
])oint.s  and  fees  onlv  if  ])ayal)le  at  or 
l)efore  closing.  .See  TILA  section 
l()3(l)h)(l  )(C;)  (mortgage  insurance)  and 
TILA  section  1  ()3(hl))(4)(D)  (credit 
insurance  and  debt  ciincellation  and 
suspension  coverage). 

The  Bureau’s  propo.sed  intdusion  in 
points  and  fees  for  high-cost  mortgages 
of  “the  total  ])oint.s  and  fees  payable  in 
connection  with  the  transai:tion”  was 
consi.stent  with  the  propo.sed  inclusion 
in  points  and  fees  for  (|nalified 
mortgages  of  “the  total  points  and  fees 
*  *  *  payable  in  connection  with  the 
loan”  in  the  Board’s  2011  ATR  Propo.sal. 
As  discussed  in  the  Bureau’s  2013  ATR 
Final  Rule,  the  Board  expressed  concern 
in  the  2011  ATR  Pro])o.sal  that  .some  lees 
that  ottcur  after  closing,  such  as  fees  to 
modify  a  loan,  might  he  deemed  to  he 
points  and  fees  under  the  new 
framework.  The  Board  thus  retpiested 
comment  in  the  2011  ATR  Proposal  on 
whether  other  fees  (/.e.,  in  addition  to 
certiiin  mortgage  insurance  j)remiums 
and  charges  for  credit  insurance  and 
debt  cancellation  and  suspension 
coverage)  should  he  included  in  ])oint.s 
iind  fees  only  if  they  are  “payable  at  or 
before  closing.” 

As  discn.ssed  in  greater  detail  in  the 
Bureau’s  2013  ATR  Final  Ride,  both 
indn.stry  and  consumer  group 
comuKtiiters  ex])ressed  concern  (either 
in  re.s])onse  to  the  2011  ATR  Propo.sal, 
the  2012  HOEPA  Propo.sal,  or  both)  that 
the  general  reipnrement  to  include  in 
points  and  fees  charges  “jiayahle  in 
connection  with  the  transaction” 
introduced  uncertttinty  into  the  points 
and  fees  calculation  by,  for  example, 
making  it  unclear  whether  certain 
charges  that  might  not  he  known  (or 
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kiiowable)  as  of  consummation  would 
ikmhI  to  b(;  iucliuled.  One  industry 
commeuter  thus  rocommondod  that  the 
Bureau  clarify  that  items  iuclud(;d  in  the 
finance  charge  hut  paid  after 
cousununation  are  carved  out  of  points 
and  fees.  One  consumer  group 
commeuter  suggested  that  the  Bureau 
rej)lace  the  “])<iyal)le  in  coiiuection  with 
the  transaction”  |3hrasiug  with  the 
general  recjuirement  to  include  in  points 
and  fees  charges  “known  at  or  before” 
consnnnnation  or  account  oj)eidng.  The 
commenter  noted  that  the  "known  at  or 
Ixd'ore”  standard  would  (1)  Olarifv  that 
charges  financed  through  the  loan 
amount  are  included  in  points  and  fees, 
(2)  prevent  creditors  from  evading  the 
jjoints  and  fees  test  by  requiring 
consumers  to  jiay  charges  aft(;r 
consiunmation,  and  (3)  enable  creditors 
to  calculate  the  amount  of  points  and 
fees  with  certainty  at  or  before 
c:onsunnnation. 

As  di.sciKssed  in  the  2013  ATR  P’inal 
Rule,  the  Dodd-Frank  Act  j)rovides  that 
for  the  points  and  fees  tests  for  both 
high-co.st  mortgages  and  (jualified 
mortgages,  the  charges  “payable  in 
connection  with”  the  tran.saction  are 
included  in  points  and  fees.  .See  TIL  A 
.sections  103(hh)(1)(A)(ii)  (high-cost 
mortgages)  and  129(;(l))(2)(A)(vii) 
((jualified  mortgages).  The  Bureau 
a])])reciat(;s,  however,  that  creditors 
need  certainty  in  calculating  points  and 
fees  so  they  can  ensure  that  they  are  not 
exceeding  the  points  and  fees  thresholds 
for  high-cost  mortgages  (or  that  they  are 
not  exceculing  the  jjoints  and  fees  cap 
for  (pialified  mortgages).  The  Bureau 
thus  interprets  the  “in  connection  with” 
reciuirement  in  TILA  .section 
l()3(hh)(l)(A)(ii)  for  high-co.st  mortgages 
as  limiting  the  univer.se  of  charges  that 
need  to  he  included  in  jK)ints  and  fees.”'* 
.Specifically,  to  clarify  when  charges  or 
fees  are  “in  connection  with”  a 
transaction,  the  Bureau  is  specifviug  in 
Sl()2(). 32(h)(1)  in  the  2013  ATR  Final 
Rule  that  fees  or  charges  are  included  iu 
points  and  fees  only  if  they  are  “known 
at  or  before  consummation.” 

As  discu.ssed  in  detail  in  the  2013 
ATR  Final  Rule,  the  Bureau  also  is 
adding  new  comment  32(h)(l)-l  to 
ex])lain  when  fees  or  charges  are  known 
at  or  before  consummation.  The 
comment  exjilains  that  charges  for  a 
suhsetiuent  loan  modification  generally 
are  not  included  iu  points  and  fees 
hecau.se.  at  consummation,  the  creditor 
would  not  know  whether  a  consumer 
would  seek  to  modify  the  loan  and 


'"’Hk!  lium.ui  i.s  iicloptiiif’  llio  s.'imo  inlorprotiilion 
for  points  iiiul  loos  for  (pinliliod  mortgagos  in  tlio 
2(U:i  Al’K  Final  Rulo.  .Soolho  s(!(:tion-l)V-so(:lion 
analysis  of  §  102ti.32(l))(l)  thonnn. 


therefore  would  not  know  whetlntr 
charges  in  connection  with  a 
modification  would  eyer  he  imposed.”^ 
(Comment  32(h)(l)-l  also  clarifies  that 
th(!  maximum  prepayment  j)enalties  that 
may  he  charged  or  collected  under  the 
terms  of  a  mortgage  loan  are  known  at 
or  before  c:onsummation  iind  are 
included  in  points  and  fees  under 
^  l()2(i.32(l))(l)(iy),  eyim  though  the 
consumer  will  pay  them,  if  eyer, 
sometime  after  cousummation.”"  In 
addition,  comment  32(h)(l)-l  notes 
that,  under  ^  1()2().32(1))(1  )(i)((i)( 7)  and 
(iii),  certain  premiums  or  other  charges 
for  PMl  or  credit  insurance  must  he 
included  in  points  and  fees  only  if  they 
are  payable  at  or  before  consummation. 
Thus,  eyen  if  the  amounts  of  such 
premiums  or  other  charges  are  known  at 
or  before  consummation,  they  are 
included  in  j)oint.s  and  fees  only  if  they 
are  payable  at  or  before  consummation. 

32(h)(1)(i) 

Prior  to  the  Dodd-Iuank  Act,  'LILA 
section  l()3(aa)(4)(A)  proyided  that 
points  ami  fees  includes  all  items 
included  in  the  finance  charge,  except 
interest  or  the  time-])rice  differential. 
This  provision  (the  finance  charge  prong 
of  ])oiut.s  ami  fees)  i.s  imjilemented  in 
existing  §  102(5. 32(h)(l)(i).  The  Dodd- 
Frank  Act  did  not  specifically  amend 
TILA  .section  l()3(aa)(4)(A). 

Neyertheless,  both  the  Board’s  2011 
ATR  Proposal  and  the  Bureau’s  2012 
IIOFPA  Propo.sal  ])ropo.sed  seyeral 
nivisions  to  §  102(5. 32(1))(1  )(i)  and 
commeut  32(1))(1  )(i)-l . 

First,  iu  its  2011  ATR  Pro])osal,  the 
Board  pro])osed  to  reyise  existing 
language  in  Regulation  Z  that  requires 
the  inclusion  in  points  and  fees  of  “all 
items  required  to  he  disclo.sed  under 
(?l()2(i.4(a)  and  102(5.4(1)).”  12  CFR 
l()32(h)(l)(i).  Because  §  102(5.4  does  not 
itself  reciuire  di.sclosure  of  the  finance 
charge,  the  Board  proposed  to  reyise 
this  language  to  read:  “all  items 
considered  to  he  a  finance  charge  under 
S  |l()2(5.4(a)|  and  |102(5.4(h)l.”  The 
Board  also  proposed  certain  clarifying 
changes  to  comment  32(1))(1  )(i)-l. 

In  addition  to  re-puhlishing  the 
Board’s  pro])o.sed  change  to 


‘■'A  ('(!\v  iiuliisliv  (:()inin(!nl(!rs  loipiusliid  that  llio 
Hiiniau  clarify  that  sca  viciiig  ch;irgi;s  an;  i!xclii(l(!(l 
ironi  points  and  loos.  Tlio  Mnrisin  notos  that  tin; 
gnidanco  in  connnont  :i2(l))(l)-t  as  iidopt<!d  in  tho 
201  :i  .M’K  Final  Knii!  applios  oipially  to  tluisc!  typos 
of  chargos:  tiuis.  thoy  must  ho  incindod  in  points 
and  fo(!s  only  if  known  at  or  hofon;  consnnnnation. 

‘‘"Hk!  IhirtMii  notos  that  the?  inclusion  of 
pr(!payinont  ptnialtios  in  points  and  foos  is  an 
oxcoption  to  thogonoral  ndo  that  a  croditor  innst 
count  only  thoso  chargos  that  tho  ensditor  knows 
will  ho  imposod.  lliis  is  a  rosnit  of  tho  fact  that 
1  II.A  oxprossly  ro(|uiros  tho  inaxiinnin  propavmont 
ponaltios  that  may  Ix!  chargod  in  connoction  with 
a  transaction  to  Ix!  conntod  in  points  and  foos. 


^  l()2(5.32(h)(l)(i),  projiosed 
§  102(5. 32(h)(l)(i)  iu  the  Bureau’s  2012 
HOFPA  Proposal  would  have  amended 
the  finance  charge  prong  of  the  points 
and  fees  definition  to  ensure  that 
additional  c;harges  were  not  included  iu 
])oiuts  and  fees  as  a  result  of  the  more 
inclusive  definition  of  the  finance 
charge  proposed  in  the  Bureau’s  2012 
'I’lLA-RF.SPA  Integration  Proposal.  'I’he 
Bureau  believed  that  the  projio.sed 
amendment  to  §  102(5.32(h)(l  )(i)  was 
nece.ssary  to  avoid  a  jiotentially 
unwarranted  exjiansion  in  HOEPA 
coverage  through  an  increase  in  the 
finance  charge. 

In  response  both  to  tbe  Board’s  2011 
ATR  Proposal  and  to  Bureau’s  2012 
HOEPA  Propo.sal,  .several  industry 
commenters  expres.sed  concern  that  tbe 
projio.sed  definition  of  points  and  fees 
was  overbroad  becau.se  it  included  all 
items  considered  to  be  a  finance  charge. 
Tbe  commenters  asserted  that  several 
items  that  are  included  in  tbe  finance 
charge  under  §  102(5.4(1))  are  vague  or 
inapplicable  in  tbe  context  of  mortgage 
tran.sactions,  or  that  they  duplicate 
items  specifically  addressed  in  other 
])royi.sions  of  tbe  points  and  fees  test, 
thus  making  tbe  points  and  fees 
calculation  internally  inconsistent. 
Several  industry  commenters  al.so 
requested  clarification  about  whether 
specific  fees  and  charges  are  included  in 
points  and  fees.  For  example,  at  lea.st 
two  commenters  asked  that  tbe  Bureau 
clarify  whether  (and  if  .so,  to  what 
extent)  interest,  real  e.state  agents’  fees, 
.settlement  agent  costs,  hazard  insurance 
j)remiums.  j)roperty  taxes,  §  102(5. 4(c)(7) 
charges.  a])prai.sal  fees,  servicing  fees, 
mortgage  insurance  premiums, 
discounts  for  payment  other  than  by 
credit,  and  various  optional  charges,  are 
included  in  points  and  fees.  Tbe  Bureau 
responds  to  tbe.se  comments  below,  but 
generally  notes  that  the  finance  charge 
as  defined  in  102(5.4  continues  to  be 
tbe  starting  point  for  points  and  fees. 
Once  a  creditor  has  determined  whether 
a  charge  would  be  included  in  points 
and  fees  as  a  finance  charge  that  is 
known  at  or  before  con.summation,  then 
a  creditor  should  apj)ly  tbe  more 
specific  j)oints  and  fees  jnoyisions  in 
§  l()2(5.32(b)(l  )(i)(A)  through  (F)  to 
determine  whether  tbe  charge  i.s 
excluded.  Likewi.se,  even  if  a  creditor 
has  determined  that  a  charge  i.s 
excluded  from  ])oints  and  fees  because 
it  i.s  not  a  finance  charge,  tbe  c;reditor 
mu.st  aj)i)ly  tbe  more  specific  points  and 
fees  provisions  in  §  102(5. 32(b)(l  )(ii) 
through  (vi)  to  determine  whether  the 
charge  nonetheless  mu.st  he  included  in 
points  and  fees. 

In  res})on.se  to  the  2012  MOEPA 
Proposal,  some  industry  commenters 
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also  giMKjrally  urged  the  Bureau  to 
clarify  that  additional  chai-ges  would 
not  he  brought  into  points  and  fees 
merely  hv  oj)eration  of  the  Bureau's 
])roposed  more  inclusive  definition  of 
the  finance  chai-ge.  Other  commenters. 
particularly  consumer  groups,  expressful 
dissatisfaction  with  the  Bnniau’s 
proposed  method  for  addressing  the 
more  inclusive  finance  charge  in 
l()2(i.32(h)(l  )(i).  g(;nerally  stating  that 
the  Bureau’s  apj)roach  was  needlessly 
com])licated  and  that  the  Dorld-Frank 
Act’s  exclusion  of  hona  fide  third-])arty 
charges  in  TILA  section  l()3(hh)(l)(A)(ii) 
adecpiatelv  addressed  any  concerns 
about  imwarranted  fees  being  brought 
into  the  j)oints  and  fees  definition 
through  the  ex])and(!d  finance  charge. 

As  discussed  in  ))art  III  above,  the 
Bureau  will  he  determining  whether  to 
adopt  its  proj)o.sed  more  inclusive 
finance  charge  definition  when  it 
finalizes  the  2012  TILA-RESBA 
Integration  l’ro))osal.  rather  than  in 
jannary  2013.  Accordingly,  the  Bureau 
neither  addre.sses  comments  relating  to. 
nor  finalizes  in  this  rulemaking,  the 
2012  HOKBA  Propo.sal’s  amendment  to 
the  definition  of  points  and  fees  lV)r 
clos(!d-end  cnulit  transactions  to 
address  the  more  Bureau’s  proposed 
more  inclusive  finance  charge. 

The  Bureau  otherwise  is  adopting 
proj)osed  §  102().32(l))(l)(i)  in  the  2013 
ATR  Final  Rule  suhstantiallv  as 
proposed  in  the  2011  ATR  Proposal  and 
the  2012  HOFPA  Proposal,  hut  with 
certain  additions  and  clarifications  in 
the  commentary  to  §  1020.32(h)(l)(i)  (as 
well  as  in  other  parts  of  the  points  and 
fees  calculation)  to  address  commenters’ 
nupiests  for  clarification  about  whether 
certain  fees  are  included  in  or  excliuhul 
from  the  calculation.  These  additions 
and  clarifications  also  are  discu.ssed  in 
detail  in  the  section-hy-section  analysis 
of  §  1020.32(h)(l)(i)  in  the  Bureau’s  2013 
ATR  Final  Rule. 

With  respect  to  certain  of  the 
commenters’  specific  concerns  about 
whether  jjarticular  items  (e.g..  discounts 
offercid  to  induce  j)ayment  for  a 
purcha.se  by  cash  and  .settlement  agent 
charges),  the  Bureau  not(;s  that  crf.'ditors 
should  follow  §  1020.4  for  when  such 
charges  must  he  included  in  the  finance 
charge.  If  they  are  not  included  in  the 
finance  c:harge.  they  wonld  not  he 
included  in  points  and  fees.  Moreover, 
as  di.scus.scul  below  and  in  new 
comment  32(h)(l  )(i){D)-l .  certain 
settlement  agent  charges  may  al.so  he 
excluded  from  |)oints  and  fees  as  hona 
fide  third-|)arty  charges  that  are  m)t 
retained  hv  the  creditor,  loan  originator, 
or  an  affiliate  of  either. 


32(h){l)(i)(A) 

TIFA  .section  103(aa)(4)(A) 
historically  has  jirovided  that  ])oint.s 
and  fees  includes  all  itcmis  included  in 
the  finance  charge,  exce))t  intcirest  or  tlu; 
time-price  differential.  This  provision 
(the  finance  charge  prong  of  ])oint.s  and 
fees)  is  imi)lemented  in  existing 
§  1020.32(h)(l  )(i).  For  organizational 
])ur])os(!s,  the  Board  in  its  2011  A'l’R 
Proj)o.sal  .set  forth  new 
22(i.32(h)(l  )(i)(A)  to  implement  the 
pre-existing  exclusion  of  interest  from 
pt)int.s  and  fees.  In  its  2012  HOEPA 
I’roposal.  the  Bureau  re])uhlished  the 
Board’s  ])roposed  §  220.32(h)(l  )(i)(A) 
without  change  as  §  1020.32(h)(l)(i)(A). 
The  Buniau  adoj)t.s  ])rojK).sed 
1020.32(h)(l)(i)(A)  in  the  2013  ATR 
Final  Rule,  as  jjropo.sed. 

32(h)(l)(i)(B) 

The  Doild-Frauk  Act  did  not  amend 
TILA  .section  103(aa)(4)(A)  concerning 
the  inclusion  in  points  and  fees  of  non¬ 
interest  items  in  the  finance  charge. 
However,  the  Dodd-Frank  Act  added 
several  provisions  to  TILA  that  provide 
for  the  (jxclnsion  from  |)oints  and  fees 
of  certain  items  that  otherwise  would  he 
included  in  ])oint.s  and  Ie(!.s  under  the 
finance  charge  prong.  Oiu;  such  item  is 
premiums  for  government  mortgage 
insurance.'”'  .Specifically,  .section  1431 
of  the  Dodd-Frank  Act  added  new  TILA 
section  l()3(hl))(l )(('.),  which  excludes 
all  government  mortgage  insurance 
prcMiiiums  from  the  calculation  of  points 
and  fees.  Because  such  premiums 
otherwise  would  h<!  included  in  ])oinl.s 
and  fees  as  an  item  included  in  the 
finance  charge,  the  Board  in  its  2011 
ATR  Projjosal  |)roj)o.sed  to  implement 
new  TILA  section  103(hh)(l  )(C;)  in  new 
S  220.32(h)(l](i)(B),  as  an  exclusion  from 
the  finance  charge  prong  of  points  and 
fiies.'"" 

In  im])lemenling  the  government 
mortgage  insurance  premium  exi;lu.sion 
])r()vided  by  new  TILA  section 
l()3(hh)(l  )(G),  the  Board  proj)osed  to 
exclude  from  points  and  fees  not  only 
mortgage  insurance  pnmi/inn.s  under 
government  j)rogram.s.  hut  also  charges 
for  mortgage  giKiranties  under 
governiiKmt  programs.""  The  Board 
stated  that  it  interpnited  the  statute  to 
(ixcluile  such  guaranties,  and  that  its 
pro|)osal  was  supported  by  its  authority 

‘‘'’TIm?si!  nth(M’  il(!ins  an;  discussiid  in  tlu;  saclion- 
l)y-s(!(:li()n  analysis  ol  5}  li)2(>.H2(l))(  1  )(i)(C:)  llin)n”ii 
(F)  hnlow. 

7(i  I'K  27:i<l().  274()(M)2.  274HI ,  274H7-Hfi 
(May  1 1 .  201 1 ).  Tim  Hoard's  proposiul 
S  22(i.:i2{l))(l  )(i)(H)  also  would  liavo  oxchidiul 
('.(Tiain  I’MI  prniniuins  I'rom  points  and  tons.  Tlioso 
oxclusions  am  addrossod  in  llio  sootion-hv-soolion 
analysis  otS  102(i.32(l))(l)(i)(C)  holow. 

""  Id.  at  27400-01. 


under  TILA  section  10.1(0)  to  make 
adjustments  to  facilitate  comjiliance 
with  iuul  effectuate  the  ]nir])o.se.s  of 
TILA.  Both  the  IJ..S.  Department  of 
V(!ter;ms  Aflairs  (VA)  and  the  U.SDA 
ex])res.sed  concerns  to  the  Board  that,  if 
charges  for  guaranties  jirovided  by  those 
iigencies  tind  .State  agencies  were 
included  in  points  and  fees,  their  loans 
might  exceed  high-cost  mortgage 
tliresholds  and  the  c:ap  for  (jualified 
mortgages,  therein'  disrupting  these 
programs  and  jeopardizing  an  imiiortant 
.source  of  credit  for  many  consumers. 

The  Bureau’s  2012  HOEPA  Proposal 
would  have  implemented  the  exclusion 
from  jioints  and  fees  of  government 
mortgage  insurance  jiremiums  and 
guaranty  fees  as  jiroposed  by  the  Board 
in  §  220.32(h)(l)(i)(B)  and  comment 
32(h)(l  )(i)-2,  with  only  minor  wording 
changes  for  consistency  with  Regulation 
Z.  In  excluding  guaranty  fees,  the 
Bureau,  like  the  Board  in  its  2011  ATR 
Proposal,  would  have  exercised  its 
authority  under  TILA  section  10.1(a)  to 
make  adjustments  to  facilitate 
comjiliance  with  and  effectuate  the 
|)ur|)oses  of  TILA.  For  the  .same  reasons 
.stated  by  the  Board  in  its  2011  ATR 
Projiosal,  and  as  further  exjilained  in 
the  Bureau’s  2013  ATR  Final  Rule,  the 
Bureau  believes  that  exercising  its 
authority  under  TILA  section  101(a)  to 
exclude  government  guaranty  fees  from 
jioints  and  fees  is  ajijirojiriate  to  en.sure 
access  to  credit  through  Federal  and 
.State  government  jirograms. 

The  Bureau  did  not  receive  anv 
comments  in  resjionse  to  its  2012 
HOEPA  Projiosal  objecting  to  the 
exclusion  from  points  ami  fees  of 
government  mortgage  insurance 
jiremiums  or  guaranty  fees.  The 
Bureau  is  adojiting  the.se  exclusions  in 
the  Bureau’s  2013  ATR  Final  Rule 
suhstantiallv  as  jirojiosed  in  the  2011 
ATR  and  2012  HOEP.A  Projiosals,  hut 
with  clarifying  revisions  that  are 
discns.sed  in  greater  detail  in  the 
section-hy-section  analysis  of 
§  1020.(li)(l  )(i)(B)  in  the  2013  ATR  Final 
Rule.  For  instance,  the  Bureau  is  adding 
an  exanijile  to  comment  32(h)(l  )(i)(B)-l 
to  clarify  that  mortgage  guaranty  fees 
under  government  jirograms,  such  as 
VA  and  U.SDA  fumling  fees,  are 
excluded  from  jioints  and  fees. 

32(h)(l)(i](C) 

As  added  by  the  Dodd-Frank  Act, 

TILA  section  103(hli)(l)(C)  excludes 
certain  PMI  jiremiums  from  jioints  and 
fees  for  high-cost  mortgages  and 

(lis(;uss(!cl  in  tin;  soc.tion-liv-soclion  iuialvsis 
ol  S  l()2(>.(li)(l)(i)((;).  Iiowovctr.  tlio  lluriiiiu  nic.oivoci 
coniinonls  coiKKaniii}’  tho  tliHoronl  troiitnuail  for 
points  and  foes  off^ovorninont  and  I’MI  proiniiiins. 
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(lualificd  mortgages.  Specifically,  TILA 
section  1().3(1)1))(1  )(C)(ii)  ]n'ovides  that 
jK)ints  and  fees  .shall  (jxclude  any 
amount  of  PMl  premiums  })ayal)le  at  or 
before  consummation  that  is  not  in 
excess  of  the  amount  ])ayal)le  under 
policies  in  effect  at  the  time  of 
origination  under  .section  2()3(c)(2)(A)  of 
the  National  Housing  Act.  provided  that 
the  premium,  charge,  or  fee  is  re(juired 
to  he  refundable  on  a  pro-rated  basis 
and  the  refund  is  automatically  issued 
uj)on  notification  of  the  .satisfaction  of 
the  underlying  mortgage  loan.  TILA 
■section  l()3(l)l))(l)(C](iii)  provichis  for 
the  exclusion  from  jioints  and  fees  of 
any  mortgage  insurance  iiremium  paid 
by  the  consumer  after  consummation. 

As  with  government  mortgage  insurance 
premiums  and  guarantees,  hecau.se  such 
PMl  premiums  otherwise  woidd  he 
included  in  points  and  fees  as  an  item 
included  in  the  finance  charge,  the 
Board  proposed  to  im])lement  the  new 
exclusion  in  S  22(i.32(l))(lKi)(B]  and 
comments  32(l)KlKi]-3  and  -4,  as  an 
exclusion  from  the  finance  charge  prong 
of  points  and  fees."*-' 

i’he  2012  HOEPA  Proposal’s  ])ro])osed 
S  1020.32(1)1(1  )(i)(B)  and  comments 
32(1)1(1  )(i)-3  and  -4  republished  the 
Board’s  pro])o.sed  ])rovi.sions  concerning 
PMl  i)remium.s  with  only  minor  changes 
for  consi.stency  with  Regulation  Z.  The 
Bureau’s  2012  HOEPA  l’roj)o.sal  thus 
would  have  excluded  from  ])oint.s  and 
fees,  as  reopiired  hv  amended  TILA 
.section  103(1)1)1(1  l'(Cl;  (ll  All  up-front 
PMl  premiums,  hut  only  to  the  extent 
that  such  premiums  did  not  exceed 
government-s])on.sored  premiums  and 
were  refundable  to  the  consumer  on  a 
pro  rata  basis,  and  (2l  all  PMl  i)remium.s 
l)ayal)le  after  consummation. 

Several  industry  commenters  ohjecded 
to  the  2012  HOEPA  Proposal’s  treatment 
of  PMl  premiums  for  clo.sed-end  points 
and  fees.  Industry  commenters  generally 
voiced  the  .same  objections  to  this 
provision  that  they  voiced  in  respon.se 
to  the  Board’s  2011  ATR  Proposal. 
S])ecifically,  some  industry  commenters 
criticized  what  they  viewed  as  different 
treatment  of  PMl  and  government 
insurance  premiums  and  argued  that 
PMl  ])reminm.s  .should  he  excluded  from 
points  and  fees  altogether,  even  if  the 
])remiums  do  not  satisfy  the  statutory 
standard  for  exclusion.  These 
commenters  stated  that  PMl  provides 
substantial  benefits  to  consumers  and 
noted  that  the  2012  HOEPA  Proposal 
was  likely  to  incentivize  creditors  to 
originate  FHA  loans  rather  than  loans 
re(]iiiring  PMl  if  EHA  ])remiinn.s  are 
given  more  favorable  treatment  in  ])oints 
and  fees.  One  such  commenter  stated 


'"CS’cf?  70  FK  27:m).  27401-02  (Miiy  11.  2011). 


that  driving  consumers  to  EHA  loans 
would  he  problematic  because  FHA’s 
insurance  hook  has  already  grown  too 
large  and  is  at  risk  of  becoming 
actuarially  unsound.  Another 
commenter  noted  that  comparing  up¬ 
front  mortgage  insurance  premiums  for 
conventional  loans  to  sucli  premiums 
for  FHA  loans  is  problematic  for 
consumers  hecau.se  FHA  ])remiums  are 
structured  to  have  an  up-front  |)ayment 
followed  by  monthly  payments,  whereas 
with  PMl  a  consumer  can  elect  to  pay 
a  single,  n])-front  jiremium,  to  pay  on  a 
monthly  basis,  or  to  ])ay  through  rate. 
Under  the  projiosal.  the  commenter 
argued,  consumers  would  he  le.ss  likely 
to  he  able  to  choo.se  a  single,  u])-front 
liremium.  One  commenter  argued  that 
tying  PMl  jiremiums  to  uji-front 
government  juemium.s  would  recjuire 
conventional  lenders  to  become  experts 
in  FHA  loans.  .Some  such  commenters 
suggested  that  all  mortgage  insurance 
j)remiums  payable  at  or  before 
consummation,  whether  government  or 
l)rivate  and  regardless  of  amount, 
should  he  excluded  from  points  and 
fees. 

Other  industrv  commenters  objected 
to  the  Bureau’s  proposed 
implementation  of  the  statutorv 
distinction  that  would  favor  refundable 
PMl  j)remium.s  over  nonrefundahle 
premiums.  These  commenters  noted 
that  nonrefundahle  premiums  tend  to  he 
less  expensive  for  consumers  than 
refundable  i)reminm.s. 

Finally,  some  commenters  expressed 
uncertainty  as  to  the  precise  rule  for 
inclusion  of  PMl  ])remiums  payable  at 
or  before  consummation  in  points  and 
fees.  It  was  noted  that  j)roposed 
§  l()2().32(h)(l)(i)(B}(2/,  as  written,  could 
have  been  interpreted  to  recjuire 
inclusion  of  the  entire  PMl  j)remium  if 
it  exceeded  the  ELLA  insurance 
])remium,  rather  than  merely  the 
inclusion  of  the  j)ortion  of  the  |)remium 
in  excess  of  the  EHA  ])remium.  A  few 
commenters  also  exj)re.s.sed  uncertaintv 
about  how  to  comj)lete  the  FHA 
|)remium  com])ari.son  when  originating 
conventional  loans,  j)articularlv  loans 
that  would  not  cjualify  for  FHA 
insurance  (e.g.,  because  their  |)rinci])al 
balance  is  too  high). 

The.se  comments  on  the  Bureau’s  2012 
HOEPA  Pro|)o.sal  generally  were 
consi.stent  with  concerns  rai.sed  in 
re.s|)on.se  to  the  Board’s  2011  ATR 
Pro])osal.  Thus,  commenters’  concerns 
primarily  are  addressed  in  the  .section- 
hv-.section  analysis  of 
S"l02().32(h)(l)(i)((:)  in  the  2013  ATR 
Final  Rule.  As  discussed  in  greater 
detail  therein,  the  Bureau  is  finalizing 
l)ro])o.sed  §  1020.32(h)(l)(i)(B) 
concerning  PMl  j)remium.s  in  the  2013 


ATR  Final  Rule  suh.stantially  as 
])roj)o.sed  in  the  2011  ATR  and  2012 
HOEPA  Proj)o.sal.s.  However,  the  Bureau 
finalizes  the  |)rovision  in 
§  102().32(h)(l)(i)(C)  and  divides  it  into 
two  j)art.s.  The  first  })art, 

§  102().32(h)(l)(i)((’,)(l).  addre.sses  l^Ml 
j)remium.s  j)ayahle  at  or  before 
consummation.  The  second  j)art, 

^  1020.32(h)(l)(i)(C)(2),  addre.sses  PMl 
|)remiums  ])ayahle  after  consummation. 

As  noted  in  the  2013  ATR  Final  Rule, 
with  re.s|)ect  to  the  comments  recjuesting 
that  all  PMl  j)remium.s  he  excluded  from 
|)oint.s  and  fees,  the  Bureau  notes  that 
(longress  enacted  TILA  section 
103(hh)(l)(C),  which  created  different 
treatment  of  government  and  PMl 
premiums  and  j)re.scrihed  .s|)ecific  and 
detailed  conditions  for  excluding  PMl 
j)remium.s  (/.e.,  based  on  the  amount  of 
the  |)remium  and  whether  it  is 
refundable).  The  Bureau  does  not 
believe  it  would  he  aj)pro])riato  to 
exerci.se  its  excej)tion  authority  to 
reverse  (Congress’s  decision. 

The  Bureau  acknowledges,  however, 
that  there  is  a  need  for  clarification  as 
to  what  |)ortion  of  any  PMl  |)remium 
l)ayahle  at  or  before  consummation  mu.st 
1)0  included  in  i)oint.s  and  fees.  Thus,  as 
discussed  more  fullv  in  the  2013  ATR 
Final  Rule,  the  Bureau  ado|)t.s  in  that 
rulemaking  clarifying  changes  that, 
among  other  things,  s|)ecifv  that  only 
the  j)orlion  of  a  PMl  j)remium  j)ayahle 
at  or  before  consummation  that  exceeds 
the  government  j)remium  is  included  in 
|)oints  and  fees.  The  Bureau  al.so  ado])ts 
clarifying  changes  that  sj)ecify  that 
creditors  originating  conventional 
loan.s — even  such  loans  that  are  not 
eligible  to  he  FHA  loans  (i.e..  hecau.se 
their  j)rinci|)al  balance  is  too  high) — 
should  look  to  the  |)ermis.sihle  uj)-front 
])remium  amount  for  FHA  loans,  as 
implemented  by  a])])licahle  regulations 
and  other  written  authorities  issued  by 
the  FHA  (such  as  Mortgagee  Letters). 

For  exam])le.  j)ur.suant  to  IIUD’s 
Mortgagee  Letter  12-4  (jjuhlished  March 
().  2012),  the  allowable  uj)-front  FHA 
j)remium  for  single-family  homes  is  1.7.') 
j)ercent  of  the  ha.se  loan  amount.'"-* 
Finally,  the  Bureau  clarifies  that  only 
the  ])ortion  of  the  single  or  uj)-front  PMl 
j)remium  in  excess  of  the  allowable 
FHA  ])remium  (/.e.,  rather  than  any 
monthly  i)remium  or  j)ortion  thereof) 
must  he  included  in  j)oints  and  fees. 

32(h)(l)(i)(D) 

TILA  .section  l()3(hh)(l)(A)(ii) 
excludes  from  j)oint.s  and  fees  for 

'"■*  Sco  l)i!i)arlni(!nl  of  Housin}*  and  Urlian 
IJovolopmont,  Mort«a}>i!i!  l.(!tlor  12—4  (Mar.  (i.  2012). 
availal))(!  at  Iiltp://imrl(il.lititl.‘‘(>v/hu(ipc)i1al/ 
(lo(:uni(‘nls/lni(UI()c?i(l=  I2-()-4ntl.pdf. 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2()13/Rules  and  Regulations 


6895 


purposes  of  determining  whether  a 
transaction  is  a  high-cost  mortgage  hona 
fide  third-party  charges  not  retained  hy 
the  creditor,  loan  originator,  or  an 
affiliate  of  either.  This  hona  fide  third- 
party  chai’ge  exclusion  from  points  and 
fees  for  high-cost  mortgagcis  is  identical 
to  the  exclusion  of  such  charges  from 
|)oints  and  fees  for  cpialified  mortgages 
under  TILA  section  12H(i(l))(2)((;), 
which  the  Hoard  pro])osed  to  implement 
in  its  2011  ATR  Proposal  in 
§  22(i.43(e)(3)(ii)(A)."''*  Such  a  hona  fide 
third-party  charge  would  include,  for 
example,  a  counseling  fee  ])aid  hy  the 
consumer  to  a  III  ID-certified 
homeowner.ship  coun.seling 
organization  to  receive  the  coun.seling 
rcHpunul  for  high-cost  mortgages  under 
§  H)2(j.34(a)(.'i).'"“  For  consistency  and 
to  ease  compliance,  the  Hureau 
])ropo.sed  in  its  2012  HOEPA  Propo.sal  to 
implement  the  hona  fitle  third-i)arty 
charge  (ixchision  for  high-cost  mortgages 
in  |)roj)o.seil  §  1020.32(l))(.‘j)(i)  in  a 
manner  that  mirrored  in  all  .signifit:ant 
resj)ects  the  Hoard’s  propo.sed 
§  22l>.43(e)(3)(ii)(A)  concerning  such 
charges.'"' 

S|)ecifically.  proposed 
§  1020.32(h)(rd(i)  in  the  2012  HOEPA 
I’roposal  would  have  excluded  from  the 
j)oints  and  fees  calculation  for  high-cost 
mortgages  any  hona  fide  third-party 
charge  not  retained  hy  the  cnalitor,  loan 
originator,  or  an  affiliate  of  lather, 
unless  the  charge  was  a  PMI  |)remiinn 
that  was  r(i(]uir(Ml  to  he  included  in 
clo.sed-end  ])oints  and  fees  under 
proposed  §  102(i.32(l))(l)(i)(H).  As  just 
discns.sed  in  the  section-hy-section 
analysis  of  §  102(i.32(l))(l  )(i)(C).  the 
Dodd-Frank  Act  amended  TIEA  to  add 
.section  103(l)h)(l  )(C)(ii),  which  excludes 
only  certain  PMI  premiums  from  the 
points  and  fees  calculation  for  high-co.st 
mortgages.  Thus,  the  Hnreaii  would 
have  implemented  TlLA's  general 
exclusion  of  hona  fide  third-])arty 
charges  from  the  points  and  fees 
calculation  for  high-co.st  mortgages  in 
j)ro|)osed  §  102().32(h)(5)(i)  with  the 
caveat  that  certain  PMI  premiums  must 
he  included  in  points  and  fees  for 
clo.s(!d-end  credit  transactions  as  .set 
forth  in  ])roposed 


I'R  27:etO.  274(i,"i  (Miiv  1 1. 201 1). 
""■lliis  Wiis  niitod  in  U)2(i.:i4(ii)(.'>)(v)  aiul 
coiniiunil  .'i4(ii)(.'>)(v)-]  ol  llut  2012  HOId’.A  I’roposiil. 

l*ro|M)S(!(l  S  102(>.;<2(i))(.'))(i)  in  iho  2012 
MOM’.A  I’nipiisiil  would  luivo  dillcrod  Iroiii  llic 
|)ro|)os(!<l  tj 22().43((!)(a)(ii)(A)  in  tho  Honnl’s  2011 
ATK  Proposid  in  oiu;  minor  rospucl  to  iiddross  Iho 
uppliculion  of  lIOId’A  und.  in  lurn.  liu;  hoiiii  lido 
lliird-piirly  (;h:ir}>o  oxclusion.  lo  HKl.OC^s.  .Sou  lIu! 
M!(:lion-l)y-s(!(:lion  iiniilvsis  of  102(i.32(l))(2)(i)(l)) 
liolow. 


§  102(‘).32(h)(l)(i)(H).""*  In  other  words, 
where  one  ])ortion  of  the  .statutory 
points  and  fees  provision  would 
exclude  the  t;harge  (the  general 
provision)  and  another  would  include  it 
(the  specific  jirovision),  the  Hnrean 
interpreted  TIEA  to  reijuire  the  charge  to 
he  included  in  the  calculation. 

Pro|)osed  comment  32(h)(.'i)(i)-l 
would  have  clarified  that  l()2(i.3(i(a)(l ) 
and  comment  3()(a)-l  provide 
additional  guidance  concerning  the 
meaning  of  the  term  “loan  originator” 
for  jiiirposes  of  §  H)2(i.32(l))(.‘i)(i). 
Propo.sed  comment  32(h)(.'j)(i)-2  would 
have  provided  an  example  for  jiiirposes 
of  determining  whether  a  charge  may  he 
excluded  from  jKiints  and  fees  as  a  hona 
fide  third-party  charge.  Proposed 
comment  32(h)(5)(i)-3  addressing  PMI 
premiums  mirrored  jiroposed  comment 
43(e)(3)(ii)-2  in  the  Hoard’s  2011  ATR 
I’roposal.  except  that  propo.sed 
comment  32(l))(.'j)(i)-3  would  have 
])rovided  that  it  apjilies  for  |)urposes  of 
determining  whether  a  mortgage  is  a 
high-cost  mortgage,  rather  than  a 
cpialified  mortgage.  Projio.sed  comment 
32(h)(5)(i)-3  also  would  have  specifieil 
that  the  comment  apjilies  to  closed-end 
transactions. 

The  Hureau  received  two  main 
categories  of  comments  concerning 
Jiroposed  §  l()2().32(h)(.'i)(i).  I^irst, 
several  industry  commenters  stated  that 
(Congress  intended  the  “hona  fide  third- 
party  charge”  exclusion  to  e.stahlish  a 
“hona  fide”  standard,  rather  than  a 
“reasonahle”  standard,  for  the  exclusion 
of  all  third-party  charges  from  points 
and  fees  for  high-cost  mortgages  (and 
(jualified  mortgages).  These  comments 
are  addressed  below  in  the  section-hy- 
section  analysis  of  ^  H)2(i.32(h)(l  )(iii). 
which  deals  with  the  inclusion  in  points 
and  fees  of  certain  real  estate-related 
charges  paid  to  the  creditor  or  an 
affiliate  of  the  creditor.'"" 

Second,  GSE  commenters  argued,  as 
they  did  in  comments  siihmitted  in 
resjion.se  to  the  Hoard’s  2011  ATR 
Propo.sal.  that  loan-level  price 
adjustments  (LEPAs)  should  be 
excluded  from  points  and  fees  for  high- 
cost  mortgages  as  bona  fide  third-jiarty 
charges.  LEI’As  are  made  hy  Fannie  Mae 
and  Freddie  Mac  when  purchasing 
loans  to  offset  perceived  risks,  such  as 
a  high  loan-to-value  ratio  (E'l'V)  or  low 
credit  .score,  among  many  other  risk 
factors.  The  Hoard’s  2011  ATR  Propo.sal 
solicited  comment  on  whether  such 
charges,  including  charges  in 


Si!(!  ill.  (|)ro|)osiii^  tho  saiiio  ciivoal  lo  Iho  l)()Uii 
lido  third-parly  charj^o  (ixchi.sion  Idr  qualitiod 
morlgaf^os). 

"’‘'This  issuo  is  also  addrossod  in  tho  soclioii-hy- 
s(!(:lion  analysis  otT^  Iii2().;i2(h)(1)(iii)  in  tho  21)13 
A'lll  Kina  I  liu  hi. 


connection  with  similar  risk-based  price 
adjustments  for  mortgages  held  in 
portfolio,  should  he  excluded  from 
JKiints  and  fees  for  (jualified  mortgages. 
As  discussed  in  detail  in  the  2013  ATR 
Final  Rule,  creditors  may,  lint  are  not 
recjuired  to,  increase  the  interest  rate 
charged  to  the  consumer  so  as  to  offset 
the  imjiact  of  the  EEPAs  or  increti.se  the 
costs  to  the  consumer  in  the  form  of 
JKiints  to  offset  the  lost  revenue 
resulting  from  the  EEPAs.  (ISE 
commenters  thus  argued  that  these 
JKiints  should  not  he  counted  in  jioints 
and  fees  for  high-cost  mortgages  (or  for 
(jualified  mortgages)  under  the 
exclusion  for  “bona  fide  third  jiarty 
charges  not  retained  by  the  loan 
originator,  creditor,  or  an  affiliate  of 
either”  in  TIEA  section  103(lih)(l)(A)(ii) 
(or  TIEA  .section  12nC(li)(2)(G)(i)  for 
(jualified  mortgages).  The  GSE 
commenters  noted  that  EEPAs  did  not 
exist  when  §  1028.32  was  originally 
adojited,  so  there  has  been  no  guidance 
on  whether  such  charges  should  be 
included  in,  or  exchuled  from,  jioints 
and  fees.  The  commenters  stated  tlnit 
the  lack  of  guidance  is  now  an  issue 
because  of  the  revi.sed  jioints  and  fees 
definition  and  lower  threshold  for 
Jioints  and  fees  for  high-co.st  mortgages 
following  the  Dodd-Frank  Act. 

The  GSE  commenters,  as  well  as 
certain  industry  commenters,  worried 
that,  without  an  exclusion  for  EEPAs, 
jidints  and  fees  would  (juickly  be 
consumed  by  these  fees  and  loan 
originator  comjiensation,  such  that 
loiins  could  have  trouble  staying  under 
the  general  .I  jiercent  high-cost  mortgage 
Jioints  and  fees  threshold.  The  GSE 
commenters  stated  that  EEPAs  meet  the 
definition  of  a  hona  fide  third-jiarty 
chiirge  as  that  term  was  jiroposed  in  the 
2011  ATR  and  2012  HOEPA  Projio.sals, 
because  the  creditor  does  not  retain  the 
charge.  In  addition,  EEPAs  are  set  fees 
that  are  transjiarent  and  accessible  via 
the  GSEs’  Well  sites,  so  there  is  little 
risk  of  abuse.  The  commenters 
acknowledged  that  some  creditors 
charge  similar  risk-based  jirice 
adjustments  to  consumers  even  when 
holding  loans  in  jiortfolio,  hut  they 
iirgued  that  such  risk-based  jirice 
adjustments  also  could  he  excluded 
from  Jioints  and  fees  if  they  were  made 
jiiiblicly  available,  as  the  GSE’s  charges 
are.  or  disclosed  to  con.sumers  as  a 
third-jiarty  fee  on  the  Hurean’s  jirojiosed 
'I’lEA-RESPA  integrated  di.sclosiire 
form.  Gertain  industry  comments 
suggested  that  the  Hureau  chirify  that 
EEPAs  may  be  excluded  from  points 
and  fees  as  bona  fide  discount  jioints. 
Gonsumer  groujis  did  not  comment  on 
this  i.ssue. 
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To  (Mi.siire  a  stnuiinlinod  definition  of 
|)oint.s  and  fees  in  the  high-cost 
mortgage  and  qualified  mortgage 
contexts,  the  Bureau  is  adopting 
])roposed  §  22().43(e)(3)(ii)(A)  (from  the 
2011  ATR  Bropo.sal)  and  proposed 
^  1020.32(l))(.')}(i)  as  a])plied  to  closed- 
end  credit  transactions  (from  the  2012 
I  lOEPA  Pro])osal)  in 
§  1020.32(1)1(1  l(i)(Dl  in  the  2013  ATR 
Final  Rule.' The  Bureau  believes  that 
this  ])lacement  is  sensible  in  the  context 
of  both  rulemakings  given  that  the  items 
excluded  through  the  bona  fide  third- 
party  charge  exclusion  would  he 
counted  in  points  and  fees,  if  at  all.  as 
a  finance  charge. 

Section  1020.32(h)(l)(i)(D)  as  adopted 
in  the  2013  ATR  Unal  Rule  retains  the 
proposed  caveat  that  the  exclusion  of 
l)ona  fide  third-party  charges  from 
points  and  fees  is  subject  to  the 
limitation  that  certain  amounts  of  PMl 
premiums  must  sometimes  he  included 
in  the  calculation  j)ursuant  to 
§  1020.32(1)1(1  )(i)(C).  In  addition,  the 
2013  ATR  Final  Rule  adoj)ts 
§  1020.32(1)1(1  l(il(Dl  with  two  new 
comments  reflecting  that  the  exclusion 
for  bona  fide  third-party  charges  also  is 
subject  to  the  more  specific  points  and 
fees  ])rovisions  in  §  1020.32(1)1(1  l(iiil 
and  (ivl.  As  adopted  in  the  2013  ATR 
Final  Rule,  §  1020.32(1)1(1  l(il(Dl  thus 
])rovides  that  a  bona  fide  third-])ai'tv 
charge  not  letained  by  the  creditor,  loan 
originator,  or  an  affiliate  of  either  is 
excluded  from  points  and  fees  unless 
the  charge  is  required  to  he  included 
under  §  1020.32(1)1(1  l(il(Cl  (PMI 
premiumsl,  (iiil  (certain  real  estate- 
related  feesl,  or  (ivl  (credit  insurance 
premiumsl.  The  final  rule  thus  adheres 
to  the  a])proach  that  the  specific 
statutory  provisions  regarding  PMl 
(TILA  section  103(bbl(ll(Cll,  certain  real 
estate-related  fees  (TILA  section 
103(bbl(4l(Cll,  and  credit  insurance 
])remiums  (TILA  section  103(bbl(4l(Dll 
should  govern  whether  these  charges  are 
included  in  ])oints  and  fees,  rather  than 
the  more  general  ])rovisions  regarding 
the  exclusion  of  bona  fide  third-partv 
charges  in  'FILA  sections 
1 03(1)1)1(1  l(Al(iil  and  129(;(bl(2l(Gl  for 
high-co.st  mortgages  and  (|ualified 
m  o rt gages ,  res  p ect  i  v e  1  y . 

As  discu.ssed  in  detail  in  the  2013 
ATR  Final  Rule,  the  Bureau 
acknowledges  that  TILA  sections 
1 03(1)1)1(1  KAKiil  and  120G(bl(2l(Cl 
concerning  bona  fide  third-party  charges 
could  be  read  to  provide  for  a  two-step 
calculation  of  points  and  fees,  h'ir.st,  the 


""1 1)(!  oxclusioii  ot  bona  lido  thirtl-party  charges 
from  points  and  foos  for  lllil-OOs.  wliicli  also  was 
proposiul  in  S  U)2(i.:t2(l))(.'))(i)  in  the  2012  HOEl’A 
I’roiJosal.  is  finaliziKl  in  §  102().;i2(l))(2)( l)(l)).  as 
discussod  hdow. 


creditor  would  calculate  points  and  fees 
as  defined  in  'LILA  section  103(bbl(4l. 
.Second,  the  creditor  would  exclude  all 
hona  fide  third-party  charges  not 
rtdained  by  the  mortgage  originator, 
creditor,  or  an  affiliate  of  either,  as 
provided  in  TILA  sections 
103(1)1)1(1  KAKiil  and  1 2nC(bl(2KCl. 

Under  this  reading,  certain  charge.s — 
such  as  for  private  mortgage  insurance 
premiums — could  initially,  in  step  one, 
l)e  included  in  points  and  fees.  In  step 
two,  these  i:harges  would  be  excluded  if 
they  were  bona  fide  third-party  charges. 

However,  to  give  meaning  to  the 
specific  statutory  provisions  regarding 
mortgage  insurance,  real  estate  related 
fees,  and  ciredit  insurance,  the  Bureau 
believes  that  the  better  reading  is  that 
these  specific  provisions  .should  govern 
whether  such  charges  are  included  in 
])oints  and  fees,  rather  than  the  general 
provisions  excluding  certain  bona  fide 
third-party  charges.  In  support  of  this 
a])])roach.  the  Bureau  also  invokes  its 
authority  under  TILA  .section  l()5(al  to 
make  such  adjustments  and  excej)tions 
as  are  necessary  and  proper  to  effectuate 
the  ])urpo.ses  of  TILA.  'I'he  Bureau 
believes  that  (k)ngre.ss  included  specific 
provisions  regarding  these  ty])es  of  fees 
in  part  to  deter  the  imposition  of 
excessive  fees.  Allowing  exclusion  of 
these  fees  and  charges  if  they  are  “bona 
fide” — without  meeting  any  of  the  other 
conditions  specified  by  Congre.s.s — 
would  undermine  this  purpose. 
Additionally,  it  would  in  effect  nullify 
the  specific  conditions  Congress  set 
forth  for  exclusion  from  the  points  and 
fees  calculation. 

As  noted  above,  C.SE  commenters 
argued  that  points  charged  by  creditors 
to  offset  LLPAs  should  be  excluded 
from  ])oints  and  fees  as  bona  fide  third- 
party  charges.  In  setting  the  purchase 
price  for  loans,  the  G.SEs  impose  LLFAs 
to  offset  certain  c:redit  ri.sks,  and 
creditors  may — but  are  not  required  to — 
recoup  the  revenue  lost  as  a  result  of  the 
LLPAs  by  increasing  the  costs  to 
consumers  in  the  form  of  points.  As 
noted  in  the  2013  ATR  Final  Rule,  the 
Bureau  believes  that  the  manner  in 
which  creditors  respond  to  LLPAs  is 
better  viewed  as  a  fundamental 
component  of  how  the  pricing  of  a 
mortgage  loan  is  determined,  rather  than 
as  a  third-i)arty  charge.  As  the  Board 
noted  in  its  2011  ATR  Proposal, 
allowing  creditors  to  exclude  points 
charged  to  offset  LLPAs  could  create 
market  imbalances  between  loans  sold 
on  the  secondary  market  and  loans  held 
in  ])ortfolio.  While  such  imbalances 
could  be  addres.sed  bv  excluding  risk 
adjustment  fees  more  broadly,  including 
sm:h  fees  charged  by  creditors  for  loans 
held  in  ])ortfolio,  the  Bureau  agrees  with 


the  Board  that  this  could  create 
compliance  and  enforcement 
difficulties.  3’hus,  the  Bureau  concludes 
that,  if  points  are  charged  to  offset 
LLPAs.  those  points  may  not  be 
excluded  from  points  and  fees  as  bona 
fide  third-pai'ty  charges.  However,  to  the 
extent  that  creditors  offer  consumers  the 
opportunity  to  pay  points  to  lower  the 
interest  rate  that  the  creditor  would 
otherwi.se  charge  to  recover  the  lost 
revenue  from  the  LLPAs,  such  points 
may  be  excluded  from  ])oints  and  fees 
as  bona  fide  disc:ount  points  if  thev 
.satisfv  the  requirements  of 
§l()2().32(bKlKiKE)  or  (F). 

In  light  of  the  foregoing 
considerations,  the  Bureau  is  finalizing 
the  exclusion  of  bona  fide  third-party 
charges  from  closed-end  points  and  fees 
in  §1028. 32(1)1(1  KiKD)  in  the  2013  ATR 
Final  Rule,  with  comments 
32(1)1(1  KiKL))-l  through -4  providing 
further  guidance  concerning  the 
interaction  of  the  bona  fide  third-party 
charge  exclusion  with  other  j)oints  and 
fees  provisions.  .See  comments 
32(1)1(1  l(il(l^l-l  (third-party  settlement 
agent  chargesl.  -2  (PMl  ])remiumsl,  -3 
(real  estate-related  chargesl.  and  -4 
(credit  insurance  premiumsl. 

32(1)1(1  KiKLl 

Exclusion  of  Up  to  Two  Bona  Fide 
Discount  Points 

.Section  1431  (dl  of  the  Dodd-Frank 
Act  added  new  .section  l()3(ddKll  to 
TILA,  which  permits  a  creditor  to 
exclude  from  points  and  fees  for  high- 
cost  mortgages  up  to  and  including  two 
bona  fide  discount  points  payable  by  the 
consumer  in  connection  with  the 
mortgage,  but  only  if  the  interest  rate 
from  which  the  mortgage’s  interest  rate 
will  be  di.scounted  does  not  exceed  by 
more  than  one  percentage  point  (ll  the 
average  ])rime  offer  rate  or  (2l  for  loans 
.secured  by  personal  j)roperty,  the 
average  rate  on  a  loan  for  which 
insurance  is  pro\'ided  under  Title  1  of 
the  National  Housing  Act. ' ' '  New  TILA 
section  l()3(ddKll  for  high-cost 
mortgages  is  substantially  similar  to 
new  TILA  section  129G(bK2KGKiiKIl- 
TILA  section  129G(bK2l(Gl(iiKIl 
])rovide.s  for  the  exclusion  of  up  to  and 
including  two  bona  fide  discount  points 
from  points  and  fees  for  cpialified 
mortgages,  but  only  if  the  interest  rate 
for  the  tran.saction  before  the  discount 
does  not  exceed  by  more  than  one 
percentage  point  the  average  prime  offer 
rate. ' The  only  difference  between 


■ ' '  1  ll.A  siiclioii  l().')((ld)(l  )(.\)  (;ivt!ra<>(!  primo 

oiler  rat(!)  and  (H)  (avi!raj>i!  rale  on  loans  insured 
under  Tille  1). 

"2. See  7(i  I'R  27:iiK).  274().S-()7.  2748.S.  27.'i04 
(May  11.  2011). 
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new  TiLA  section  l()3(dd)(l)  (liigh-co.st 
mortgages)  and  new  'I'lLA  section 
12;)C(l))(2)(C)(ii)(l)  ((pialified  mortgages) 
is  that  the  high-cost  mortgage  provision 
provides  for  a  sjiecial  calculation  to 
diilermine  whether  discount  points  may 
he  excluded  from  points  and  lees  for 
loans  secured  by  personal  property. 

In  the  2012  HOKPA  Proposal,  the 
Hunian  jiroposed  to  imjilement  the 
exclusion  of  iij)  to  two  bona  fide 
discount  jiuints  from  points  and  fees  for 
high-cost  mortgages  in  proposixl 
§  102(>.32(b)(5)(ii)(A)(f )  (loans  secured 
by  real  jirojierty)  and  [2]  (loans  secured 
by  jier.sonal  property).' '  ’  The  proposed 
provision  generally  woidd  have  been 
consistent  with  proposed 
§  22().43(e)(3)(ii)(B)  in  the  Board’s  2011 
A’l’R  Projiosal.  which  would  have 
imjilemented  new  TILA  section 
129C](b)(2)(C)(ii)(l)  for  (]ualified 
mortgages.  Specifically,  projiosed 
§  1020.32(b)(5)(ii)(A)(  j)  would  have 
permitted  a  creditor  to  exclude  from 
points  and  fees  for  high-cost  mortgages 
up  to  two  bona  fide  discount  jioints 
payable  bv  the  consumer,  provided  that 
the  interest  rate  for  the  clo.sed-  or  open- 
end  credit  transaction  without  such 
discount  points  would  not  exceed  bv 
more  than  one  jiercentage  point  the 
average  prime  offer  rate  as  defined  in 
^  1028. 35(a)(2).  Projiosed 
l()2().32(b)(5)(ii)(A)(2)  would  have 
imjilemented  the  sjiecial  calculation  for 
determining  whether  up  to  two  discount 
jioints  could  be  excluded  from  the  high- 
cost  mortgage  points  and  fees 
calculation  for  tran.sact ions  secured  by 
jxirsonal  jiroperty.  Thus,  under 
jirojiosed  §  l()28.32(b)(5)(ii)(A)(2)  a 
creditor  extending  credit  secured  by 
personal  jiroperty  could  exclude  from 
Jioints  and  fees  iiji  to  two  bona  fide 
discount  jioints  jiayable  by  the 
consumer,  provided  that  the  intere.st 
rate  for  the  closed-  or  ojien-end  credit 
transaction  without  such  di.scount 
Jioints  would  not  exceed  by  more  than 
one  jiercentage  jioint  the  average  rate  on 
loans  insured  under  Title  1  of  the 
National  Housing  Act  (12  U.S.C.  1702  e/ 
scq.]. 

Projiosed  comment  32(b)(5)(ii)-l 
would  have  clarified  how  to  determine, 
for  jinrposes  of  the  bona  fide  discount 
Jioint  exclusion  in  jirojio.sed 
§102(i.32(b)(5)(ii)(A)(7)  and  (B)(1). 
whether  a  transaction’s  interest  rate  met 
the  recjuirement  not  to  exceed  the 
average  jirime  offer  rate  by  more  than 
one  or  two  jiercentage  jioints. 

"  ‘In  ils  2012  IKlll’A  l’r(i|)(isiil.  Ilu;  linntiiu 
|)r()|Kis(!(l  to  im|)l(!nu!nl  tlio  exclusion  ol  up  to  oni; 
Ixina  tide  discount  point  from  tiu;  points  and  fixts 
calculation  for  lii}>h-cost  mortgages  in 
S  1()2l>.;i2(l)|(.’i)(ii)(H)(l)  and  [2).  Sinr  tho  S(!Ction-l)V- 
section  analysis  of  102l>.:f2(l))(l)(i)(K)  below. 


resjiectively.  Sjiecifically,  jirojiosed 
comment  32(b)(5)(ii)-l  would  have 
jirovided  that  the  avenige  jiritne  offer 
rate  for  jirojiosed 

5?  l()2(i.32(b)(5)(ii)(A)(l)  ;md  (B)(1)  is  the 
average  jirime  offer  nite  that  ajijilies  to 
:i  cotnjiantble  transiiction  as  of  tlie  dale 
the  interest  nile  for  the  transaction  is 
set.  Projio.sed  comment  32(b)(5)(ii)-l 
wtiuld  have  cross-referenced  jirojio.sed 
comments  32(a)(l)(i)-l  and  -2  for 
closed-  and  ojien-end  credit 
transactions,  resjiectively,  for  guidance 
as  to  determining  the  ajijilicable  avenige 
Jirime  offer  rate.  Projiosed  comment 
32(b)(5)(ii)-l  also  would  have  cross- 
referenced  jirojiosed  comments 
43(e)(3)(ii)-3  and  -4  for  examjiles  of 
how  to  calculate  hona  fide  di.scount 
Jioints  for  closed-end  credit  transactions 
secured  bv  real  jirojierty. 

The  Bureau  received  .several 
comments  concerning  the  exclusion  of 
discount  jioints  from  jioints  and  foes  for 
high-cost  mortgages.  The  comments, 
which  were  from  industry,  generally 
retjuested  that  the  Bureau  use  its 
authority  to  eliminate  or  loo.sen  the 
retjuirement  that  the  interest  rate  jirior 
to  the  discount  not  exceed  the  average 
Jirime  offer  rate  by  the  statutorily- 
jirescribed  cimount.  The  commenters 
stated  that  the  starling  interest  rate 
retjuirement  is  too  restrictive  and  will 
imtan  that,  in  many  cases,  creditors  will 
not  be  able  to  deduct  any  discount 
Jioints  from  jioints  and  fees,  'riiiis,  for 
examjile,  one  commenter  suggested  that 
one  Jiercentage  jioint  be  adiled  to  the 
margin  above  the  average  jirime  offer 
rate  for  jumbo  loans  ami  loans  on 
.second  homes,  which  tend  to  have 
higher  intere.st  rates.  A  few  industry 
commenters  alsti  requested  that  the 
Bureau  clarify  that  (li.scoimt  jioints  that 
meet  the  criteria  are  excluded  from 
Jioints  and  fees  regardless  of  who  jiavs 
them  (y.e..  the  consumer,  the  .seller,  or 
another  jierson,  such  as  the  consumer’s 
emjiloyer).'  '•*  'I’he  Bureau  did  not 
receive  any  comments  sjiecificallv  on 
jirojiosed  comment  32(h)(5)(ii)-l ; 
liowever,  one  industry  commenter 
recjue.sted  that  the  Bureau  clarifv 
whether  the  examjiles  in  jirojio.sed 
comments  43(e)(3)(ii)-3  and  -4  in  the 
2011  A'l’R  Ih'ojiosal  for  jierforming  the 
discount  jioint  calculation  ajijilv  in  the 
high-cost  mortgage  context. 

As  noted  in  tlie  2013  A'l'R  Final  Rule, 
which  received  similar  comments 
concerning  the  exclusion  of  bona  fide 
discount  points  from  the  jioints  and  fees 
calculation  for  qualified  mortgages,  the 

'  Tho  Hiiroiiu  iilso  rocoivoil  coininont  on  ils 
proposed  doliiiition  olTlio  pliroso  "bona  lido." 
Thoso  coninuMits  ar(!  addrossiul  in  tIu!  soction-bv- 
soclion  analysis  ol  S  1()2().32(b)(:i)  bolow. 


.starting  intere.st  rate  limitations  are 
jirescribed  in  the  statute.  The  Bureau 
recognizes  that  these  limitations  may 
circumscribe  the  abilitv  of  consumers  to 
jiurcha.se  more  discount  jioints  to  lower 
their  interest  rates.  Neverlhele.ss. 

(Congress  ajijiarently  concluded  that 
there  was  a  greater  jirobability  of 
consumer  injury  when  consumers 
jiurchased  more  than  two  discount 
Jioints  or  when  consumers  use  discount 
points  to  buy  down  intere.st  rates  that 
exceed  the  average  jirime  offer  rate  by 
more  than  two  jiercentage  jioints.  In  the 
absence  of  data  or  sjiecific  information 
suggesting  a  contrary  conclusion,  the 
Bureau  declines  to  use  its  authority  to 
adjust  the  statutory  reijuirement. 

As  to  comments  seeking  guidance  that 
discount  jioints  may  he  excluded  if  not 
directly  jiaid  by  the  consumer,  the 
Bureau  notes  that  creditors  should 
continue  to  ajijily  the  ba.sic  rules  of 
Regulation  Z  concerning  whether  jioints 
are  included  in  the  finance  charge  and, 
in  turn,  whether  they  are  included  in 
Jioints  and  fees.  For  examjile,  because 
seller’s  jioints  are  excluded  from  the 
finance  charge  under  existing 
l()2(i.4(c)(5),  they  are  not  included  in 
Jioints  and  fees,  regardle.ss  of  whether 
they  meet  the  bona  fide  di.scount  jioint 
te.st  for  exclusion. 

In  light  of  the  foregoing 
considerations,  the  Bureau  adojits  in  the 
2013  A'l’R  Final  Rule  the  exclusion  from 
Jioints  and  fees  of  uji  to  two  hona  fide 
di.scount  jioints  sub.stantially  as 
jirojiosed  in  the  2011  ATR  and  2012 
llOEPA  Projiosals  (for  qualified 
mortgages  and  high-co.st  mortgages, 
resjiectively).  However,  to  ensure  a 
streamlined  definition  of  jioints  and  fees 
in  the  high-cost  mortgage  and  qualified 
mortgage  contexts,  the  Bureau  is 
finalizing  jirojiosed  §  220.43(e)(3)(ii)(B) 
(from  the  2011  ATR  Projiosal)  ami 
jirojio.sed  1020.32(b)(5)(ii)(A)(7)  and 
(2)  as  ajiplied  to  closed-end  credit 
transactions  (from  the  2012  HQEPA 
Projiosal)  in  102(i.32(b)(1)(i)(E)  in  the 
2013  A'l’R  Final  Rule.  Section 
102fi.32(b)(1)(i)(E)(7)  sets  forth  the 
general  rule,  and  §  102(i.32(b)(1  )(i)(E)(2) 
sets  forth  the  sjiecial  rule  under  HOEPA 
for  jiersonal  jirojierty-secured  loans.  'I’he 
Bureau  Believes  that  this  jilacement  is 
.sensible  in  the  ixintexl  of  Both 
rulemakings  given  that  the  jioints 
excluded  through  the  bona  fide  di.scount 
Jioint  exclusion  would  be  counted  in 
Jioints  and  fees,  if  at  all,  through  the 
finance  charge  jirong. 

'I’he  2013  A'l’R  Final  Rule  finalizes 
jirojiosed  comment  32(b)(5)(ii)-1  from 
the  2012  IKIEPA  Projiosal  as  comment 
32(b)(1)(i)(E)-2.  with  certain  non¬ 
substantive  changes.  The  2013  A'l’R 
Final  Rule  also  adojits  as  comment 
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32(1))(1  )(i)(E)-l  a  cross-referoneo  to 
1()2(j.32(l))(3)  for  the  definition  of 
“l)ona  fide  discount  j)oint,"  and  as 
comment  32(l))(l)(i)(E)-3  examples  of 
how  to  calculate  the  exclusion  of  up  to 
two  hona  fide  discount  p{)ints  from 
])oints  and  fees.  Tliese  comments  are 
discussed  in  further  detail  in  the 
.section-l)v-section  analysis  of 
^102(i.32(l))(l)(iKE)  in  the  2013  ATR 
Final  Rule.  The  Bureau  notes  that 
finalizing  the  hona  fide  di.scoimt  point 
exclusion  for  both  (jualified  mortgages 
and  high-cost  mortgages  in 
§  1()20.32(1))(1)  shonhl  streamline 
compliance  and  alleviate  any  concern 
that  the  rules  would  he  ap|)lied 
differently  in  the  high-cost  and  (lualified 
mortgage  contexts. 

32(h)(l)(i)(F) 

Exclusion  of  Up  to  Cine  Bona  Fide 
Discount  Point 

Section  1431(d)  of  the  Dodil-Frank 
Act  added  new  section  l()3(dd)(2)  to 
TILA,  which  permits  a  creditor  to 
exclude  from  ])oints  and  fees  for  high- 
cost  mortgages  up  to  and  including  one 
hona  fide  discount  point  i)ayat)le  by  the 
consumer  in  connection  with  the 
mortgage,  hut  only  if  the  interest  rate 
from  which  the  mortgage’s  inteixxst  rate 
will  he  di.scounted  does  not  exceed  by 
more  than  two  ])ercentage  points  (1)  the 
average  i)rime  offer  rate  or  (2)  for  loans 
.secured  by  personal  ])ro])ertv,  the 
average  rate  on  a  loan  for  which 
insurance  is  provided  under  Title  1  of 
the  National  Housing  Act. '  New  TILA 
section  l{)3(dd)(2)  for  high-cost 
mortgages  is  substantially  similar  to 
new  TILA  section  129(](h)(2)(C)(ii)(Il) 
for  cpialified  mortgages.  TILA  section 
129C](l))(2)(C)(ii){n]  ])rovides  for  the 
exclusion  of  up  to  and  iiududing  one 
hona  fide  di.scoimt  jioint  from  points 
and  fees  for  qualified  mortgages,  hut 
only  if  the  interest  rate  for  the 
transaction  before  the  discount  does  not 
exceed  the  average  prime  offer  rate  by 
more  than  two  jiercentage  points. '  The 
onlv  difference  between  new  TILA 
.seciion  l()3(dd)(2)  for  high-cost 
mortgages  and  new  TILA  section 
129(;(l))(2)(C)(ii)(ll)  for  cpialified 
mortgages  is  that  the  high-cost  mortgage 
provision  provides  for  a  special 
calculation  to  determine  whether 
discount  jioints  may  he  excluded  from 
points  and  fees  for  loans  secured  by 
per.sonal  iirojKirty. 

In  the  2012  IKIEPA  Proposal,  the 
Bureau  projiosed  to  imjilement  the 

"■'’.S’(,'(,-TII.A  .S(!(:tii)n  1().'l(fl(l)(2)(.\)  (iiv(!ra{;(!  iiriino 
olUir  rail!)  aiul  (It)  (avnragi;  rata  cm  loans  in.surcKl 
unclar  Tillo  I). 

'  'I'Soo  7()  I'R  27:i>l().  274(i.S-(i7.  2748.').  27.')()4 
(May  11.  2011). 


exclusion  of  uj)  to  one  hona  fide 
discount  point  from  points  and  fees  for 
high-cost  mortgages  in 
§  l()20.32(h)(.'))(ii)(B)(  J)  (loans  .secured 
by  real  jiroperty)  and  (2)  (loans  .secured 
by  personal  projierty).  The  proposed 
jirovision  generally  would  have  been 
consi.stent  with  projiosed 
§  22().43(e)(3)(ii)(C)  in  the  Board’s  2011 
ATR  Proposal,  which  would  have 
implemented  new  TILA  section 
1 29(;(l))(2)((')(ii)(II)  for  cpialified 
mortgages.'  Spec:iiic;ally,  jiroposed 
S  1020.32(h)(.'j)(ii)(B)(l)  would  have 
liermitted  a  c:reclitor  to  exclude  from 
points  and  fees  for  high-c:ost  mortgages 
up  to  one  hona  fide  di.scxnmt  point 
jiayahle  by  the  txmsumer,  provided  that 
the  interest  rate  for  the  cdosecl-  or  open- 
end  credit  tran.saction  without  such 
discount  point  would  not  exceed  by 
more  than  two  jiercamtage  points  the 
average  prime  offer  rate,  as  defined  in 
102(i.3.'5(a)(2).  Proposed 
§  l()2(i.32(l))(5)(ii)(B)(2)  would  have 
im])lementecl  the  special  calcailation  for 
determining  whether  up  to  one  cliscamnt 
jioint  canilcl  he  excluded  from  points 
and  fees  for  high-cost  mortgages  for 
tran.saclions  secured  hv  personal 
prc)])erty. 

rhe  Bureau  did  not  rec.eive  anv 
cximments  on  projiosed 
§  l()2().32(l))(.'j)(ii)(B)(7)  and  (2)  other 
than  those  addres.sed  in  the  seclion-hv- 
seclion  analy.sis  of  §  l()2().32(h)(l  )(i)(E) 
above,  cxmcerning  the  exclusion  of  up  to 
two  hona  fide  di.scoimt  iioints  from 
jioints  and  fees.  As  with  that  exclusion, 
and  to  ensure  a  streamlined  definition 
of  points  and  fees  in  the  high-cost 
mortgage  and  cpialified  mortgage 
contexts,  the  Bureau  is  finalizing  in  the 
2013  ATR  Final  Rule  propo.sed 
220.43(e)(3)(ii)(C)  (from  the  2011  Al’R 
Proposal]  and  jiroposed 
§  102(i.32(h)(5)(ii)(B]  as  ajijilied  to 
closed-end  c:redit  tran.sactions  (from  the 
2012  IlOEPA  Projiosal)  in 
§  1 020.32(h)(l  )(i)(F).  Section 
1020.32(l))(l)(i)(F)(7)  sets  forth  the 
general  rule,  and  §  102(i.32(h)(l)(i)(F)(2) 
sets  forth  the  sjieclal  rule  under  HOEPA 
for  jiersonal  iirojiertv-secured  loans. 

’rhe  2013  ATR  P'inal  Rule  also  adojits 
in  comment  32(l))(l)(i)(F)-l  a  caos.s- 
reference  to  cximments  32(l))(l)(i)(E)-l 
and  -2  for  the  definition  of  “hona  fide 
cliscxnmt  jioint”  and  “average  jiriine 
offer  rate,’’  re.sjieclively,  and  in 
comment  32(h)(l)(i)(F)-3  an  exainjile  of 
how  to  calcailate  the  exclusion  of  iiji  to 
one  hona  fide  di.scoimt  jioint  from 
c:lc)sed-encl  jioints  and  fees.  These 
caimments  are  discaissed  in  further 
detail  in  the  .sei:tion-l)v-sec:tion  analysis 


of  §102(i.32(l))(l)(i)(F)  in  the  2013  ATR 
Final  Rule. 

32(h)(l)(ii) 

When  HOEPA  was  enacted  in  1994,  it 
recpiired  that  “all  caimjiensation  jiaicl  to 
mortgage  brokers”  he  canmted  toward 
the  threshold  for  jioints  and  fees  that 
triggers  sjiecaal  cainsinner  jirotecdions 
imcler  the  statute.  Sjiecafically.  'I’lLA 
.section  103(aa)(4)  jircivicled  that  charges 
are  included  in  jioints  and  fees  only  if 
they  are  jiayalile  at  or  before 
cainsummation  and  did  not  expressly 
addrciss  whether  “backend”  jiayments 
from  creditors  to  mortgage  brokers 
funded  out  of  the  interest  rate 
(i;ommonly  referred  to  as  yield  sjiread 
jiremiums]  are  included  in  jioints  and 
fees. ' This  requirement  is 
implemented  in  exi.sting 
§  102().32(h)(l)(ii).  which  requires  that 
all  caimjiensation  jiaicl  by  c:on.sumer.s 
clirec;tly  to  mortgage  brokers  he  included 
in  Jioints  and  fees,  hut  does  not  address 
caimjiensation  jiaicl  by  c:reclitcirs  to 
mortgage  brokers  or  caimpen.sation  jiaicl 
by  any  comjiany  to  individual 
emjiloyees  (such  as  loan  officers  who 
are  emjiloyed  by  a  caeditor  or  mortgage 
broker). 

The  Dodd-Frank  Ac:t  sulistantiallv 
exjianded  the  scaijie  of  caimjiensation 
included  in  jioints  and  fees  for  both  the 
high-caist  mortgage  threshold  in  HOEPA 
and  the  qualified  mortgage  jioints  and 
fees  limits.  Seciion  1431  of  the  Dodd- 
Frank  Ac;t  amended  TILA  to  recjuire  that 
“all  caimjien.sation  jiaid  diwctly  or 
indiroctly  by  a  cainsmner  or  croditor  to 
a  mortgage  originator  from  any  soiirca!. 
including  a  mortgage  originator  that  is 
also  the  creditor  in  a  tahle-funded 
transaction.”  he  included  in  jioints  and 
fees.  TILA  section  103(hli)(4)(B] 
(emphasis  added).  Under  amended 
TILA  seciion  103(lili)(4)(B), 
cximjiensation  paid  to  anyone  that 
cjualifies  as  a  “mortgage  originator”  is  to 
he  incduded  in  jioints  and  fees.' '"  Thus, 

"“.Sonu!  (ximiiioiiturs  ii.si;  tlu!  turm  "viold  sprond 
pnnnium"  to  nd'or  to  any  payinont  from  a  croitit!)!- 
to  a  inortf^a<;i!  broknr  tliat  is  InndiKl  l)v  incroasiii” 
till!  intorost  rate  that  would  otliorwiso  ho  ):liar"od  to 
tlio  c.onsumor  in  tlio  alisonco  ot  that  payniont.  Tlioso 
coinmontors  {^onorally  a.ssuino  that  any  payniont  to 
tlio  hrokorago  tirm  hv  tho  oroditor  is  tnndod  out  ot 
tho  intorost  rato.  roasonin”  that  had  tho  consinnor 
paid  tho  hrokorago  linn  dirootiv.  tho  oroditor  would 
havo  had  lowor  oxponsos  and  would  havo  hoon  ahio 
to  chaif’o  a  lowor  rato.  Othor  i:onnnonti!rs  nso  tho 
torm  "viold  siu'oad  ))roinium"  moro  narrowlv  to 
rotor  only  to  a  payniont  troni  a  oroditor  to  a 
niort^a{>o  hrokor  that  is  hasod  on  tho  intorost  rato. 
/.(.■..  tho  niort<>aoo  hrokor  r(H:oivos  a  largor  pavniont 
it  tho  oonsunutr  a<>roos  to  a  hi”hor  intorost  rato.  To 
avoid  contusion,  tho  lluroau  is  limilin"  its  usoot 
tho  torm  and  is  instixid  mon!  spociticallv  doscrihinj^ 
tho  pavniont  at  issuo. 

'  '''"Mort^aoo  originator"  is  gonorally  dotinod  to 
iiulndo  "anv  por.son  who.  tor  dinK:t  or  indiroct 
componsation  or  oain.  or  in  tho  oxp(x:tation  ot 


'  Sao  id. 
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in  addition  to  compensation  ])aid  to 
mortgage  brokerage  firms  and  individual 
l)rokers.  ])oints  and  fees  also  includes 
compensation  jiaid  to  other  mortgage 
originators,  including  employees  of  a 
creditor  (i.e..  loan  officers).  In  addition, 
as  noted  above,  the  Dodd-Frank  Act 
removed  the  phrase  “])ayahle  at  or 
before  closing”  from  the  high-cost 
mortgage  points  and  fees  test  and  did 
not  ajjply  the  “payable  at  or  hefon; 
closing”  limitation  to  the  points  and 
fees  cap  for  cpialiluKl  mortgages.  .See 
TILA  sections  l()3(t)h)(l)(A)(ii)  and 
12‘)(:(h)(2)(A)(vii).  (h)(2)((u.  Thus,  the 
.statute  appears  to  contemplate  that  even 
compensation  })aid  to  mortgage  brokers 
and  other  loan  originators  after 
consummation  should  he  counted 
toward  the  points  and  fees  thresholds. 

This  change  is  one  of  .several 
provisions  in  the  Dodd-Frank  Act  that 
focus  on  loan  originator  compensation 
and  regulation,  in  apparent  respon.se  to 
concerns  that  industry  compensation 
j)ractice.s  contributed  to  the  mortgage 
market  crisis  by  creating  strong 
incentives  for  brokers  and  retail  loan 
officers  to  steer  consumers  into  higher- 
priced  loans.  .Specifically,  loan 
originators  were  often  paid  a 
commission  by  creditors  that  increascul 
with  the  interest  rate  on  a  transaction. 
These  commi.ssions  wen?  funded  by 
creditors  through  the  increased  revemm 
received  by  the  cnulitor  as  a  result  of  the 
higher  rate  paid  by  the  consumer  and 
wen;  closely  tied  to  the  j)rice  the 
creditor  exj)ected  to  reccnve  for  the  loan 
on  the  secondary  market  as  a  uisult  of 
that  higher  rate.'-"  In  addition,  many 
mortgage  brokers  chai'ged  consum(;rs 
up-front  fees  to  cover  some  of  their  costs 
at  the  same  time  that  they  accejjted 
backend  payments  from  creditors  out  of 
the  rate.  This  may  have  contributed  to 
consumer  confusion  about  where  the 
brokers’  loyalties  lay. 

The  Dodd-Frank  Act  took  a  mnnh(!r  of 
.ste])s  to  addre.ss  loan  originator 
compensation  issues,  including:  (1) 

(iiriH:l  or  in(lin!(:l  coinpiuisiilion  or  — (i)  liik(!K  ii 
n^sidontial  niortj^a^o  loan  application:  (ii)  assists  a 
consninor  in  obtaining  or  applying  to  obtain  a 
n!si(li!ntial  mortgage  loan:  or  (iiij  oilers  or  n(!gotiat(!s 
tmins  ola  residential  mortgagi!  loan."  Tll,.\  s(H:tion 
Ili:<(dd)(2).  The  statnte  (excludes  certain  persons 
iroin  tli(!  delinition.  including  a  person  who 
|X!rlorins  pnndv  administrative  or  clerical  tasks:  an 
employee  ot  a  retailer  id  inannlactnred  bomes  who 
does  not  take  a  residential  mortgage  application  or 
idler  or  negotiate  terms  ola  residential  mortgage 
loan:  and.  snbject  to  certain  conditions,  real  estate 
brokers,  sellers  who  tinance  three  or  fewer 
properties  in  a  12-month  period,  and  servicers. 

'IILA  .section  1l).'i(dd|(2)((i]  through  (I’l. 

'-"I’or  more  detailed  disenssions.  see  the 
linnian's  2U12  Loan  Originator  I’roposal  and  the 
linal  ride  issued  bv  the  ISoartI  in  21)111.  77  FK  55272. 
.5.'j27l>.  .'>.521)0  (.Sept.  7.  2012):  75  FR  .5«50<).  .5H1.5- 
lli.  .5K.51!)-20  (.Sept.  24.  2010)  (2010  Loan  Originator 
Final  Rule). 


Adopting  nuiuircmonl.s  that  loiin 
originator.s  ho  “(]uafifiod”  a.s  dofiiiod  by 
Bureau  rogulation.s;  (2)  gonorally 
prohihititig  componsation  ha.sod  on  rate 
and  other  term.s  (exf;e])t  for  loiin 
amount)  and  jirohihiting  it  loan 
origiiiiitor  from  receiving  compen.sation 
from  both  consumers  and  other  parties 
in  a  single  tnmsaction;  (.3)  retpiiring  the 
promulgation  of  iidditional  rtiles  to 
prohibit  steering  consittners  to  less 
iidvantageous  transactions;  (4)  retjuiring 
the  tli.sclosiire  of  loan  originator 
comjien.sation;  :md  (.'ll  restricting  loan 
originator  comjien.sation  under  IIOEFA 
and  the  (pialified  mortgage  jn’ovisions 
by  including  such  compen.sation  within 
the  ])oint.s  and  fees  calculations.  .See 
TlhA  sections  l().3(hh)(4)(A)(ii).  (13): 
128(a)(18);  12‘)B(h),  (c); 
12U(:(h)(2)(A)(vii).  (C)(i). 

The  Board’s  2011  ATR  Proposal 
jiroposed  revisions  to  ^  22(i..'32(h)(l)(ii) 
to  implement  the  inclusion  of  more 
forms  of  loan  originator  compensation 
into  the  points  and  fees  thresholds. 
Those  projiosed  revisions  tracked  the 
statutory  language,  with  two  exceptions. 
First,  the  Board’s  jiropo.sed 
S  22().32(h)(l  )(ii)  did  not  im:lude  the 
phrase  “from  any  source.”  The  Board 
noted  that  the  statute  covers 
compensation  jiaid  “directly  or 
indirectly”  to  the  loan  originator,  and 
concluded  that  it  would  he  redundant  to 
cover  compen.sation  “from  any  source.” 
.Second,  for  consistenev  with  Regulation 
Z.  the  propo.sal  used  the  term  “loan 
oi'iginator”  as  defined  in  § 22().;3n(a){l), 
lather  than  the  teim  “moi  tgage 
oi’iginator”  that  ap|)ears  in  section  1401 
of  the  Dodd-Fiank  Act.  .See  TILA  section 
l():3(cc)(2).  Tlie  Board  explained  that  it 
inteqjreted  the  definitions  of  mortgage 
originator  under  the  .statute  and  loan 
originator  under  existing  Regulation  Z 
to  he  generally  consi.stent,  with  one 
exception  that  the  Board  concluded  was 
not  relevant  for  pur])o.se.s  of  the  points 
and  fees  thresholds.  .Specificallv.  the 
.statutory  definition  refers  to  “any 
person  who  rejire.sents  to  the  pulilic, 
through  advei'tising  or  other  means  of 
communicating  or  jiroviding 
infoi’ination  (including  the  u.se  of 
husine.ss  cards,  stationery,  brochures, 
signs,  rate  lists,  or  other  ])romotional 
items),  that  such  person  can  or  will 
])rovide”  the  services  li.sted  in  the 
definition  (such  a.s  offering  or 
negotiating  loan  term.s),  while  the 
existing  Regulation  Z  definition  does 
not  include  persons  .solely  on  this  basis. 
'I’he  Board  concluded  that  it  was  not 
neces.sary  to  add  this  element  of  the 
definition  to  imjilement  the  jioints  and 
fees  calculations  anyway,  leasoning  that 
the  calculation  of  points  and  fees  is 


concerned  only  with  loan  originators 
that  leceive  compensation  for 
perfoi’ining  defined  origination 
functions  in  connection  with  a 
consummated  loan.  The  Ifoai’d  noted 
that  a  pei’.son  who  meiely  I’ejiiesents  to 
the  public  that  such  j)erson  can  offer  or 
negotiate  mortgage  tei  ins  for  a  consumer 
has  not  yet  leceived  compensation  for 
that  function,  so  there  is  no 
com])en.sation  to  include  in  the 
calculation  of  points  and  fees  fora 
])articular  transaction. 

In  the  ])ropo.sed  commentary,  the 
Board  exiilained  what  comjjensation 
would  and  would  not  have  been 
included  in  points  and  fees  under 
pi'oj)o,sed  §  22(i.32(h)(l)(ii).  The  Boai’d 
pi’o])osed  to  levise  existing  comment 
.'32(h)(l)(ii)-l  to  c:larify  that 
compeiisation  jiaid  by  either  a  consumer 
or  a  creditor  to  a  loan  originator,  as 
defined  in  §  l()2().3(i(a)(l ),  would  he 
included  in  points  and  fees.  Pro])o.sed 
comment  32(h)(l)(ii)-l  al.so  stated  that 
loan  oi’iginator  compensation  already 
included  in  j)oints  and  fees  hef:au.se  it 
is  included  in  the  finance  charge  under 
^  22()..'32(h)(  i)(i)  would  not  he  counted 
again  under  §  22(i.:32(h)(l  )(ii). 

Pro])osed  comment  :32(h)(  l)(ii)-2.i 
stated  that,  in  determining  points  and 
fees,  loan  originator  compensation 
includes  the  dollar  value  of 
compen.sation  paid  to  a  loan  originator 
for  a  specific  transaction,  such  as  a 
bonus,  commission,  yield  sjuead 
premium,  award  of  merchandise, 
.services,  trips,  or  similar  prizes,  or 
hourly  jiay  for  the  actual  numher  of 
hours  worked  on  a  jiarticular 
transaction.  Froijosed  comment 
:32(h)(l)(ii)-2.ii  e:larified  that  loan 
originator  compensation  excludes 
compen.sation  that  cannot  he  attributed 
to  a  transaction  at  the  time  of 
origination,  including,  for  example,  the 
base  .salary  of  a  loan  originator  that  is 
al.so  the  employee  of  the  creditor,  or 
com]3en.sation  based  on  the  ])erformance 
of  the  loan  originator’s  loans  or  on  the 
overall  (piality  of  a  loan  originator’s  loan 
files.  Fro])osed  comment  32(h)(l)(ii)-2.i 
al.so  explained  that  comjiensation  paid 
to  a  loan  originator  for  a  covered 
transaction  mu.st  he  included  in  the 
])oints  and  fees  calculation  for  that 
transaction  whenever  jiaid,  whether  at 
or  before  closing  or  any  time  after 
closing,  as  long  as  the  coinjiensation 
amount  can  he  determined  at  the  time 
of  closing.  In  addition,  ])roposed 
comment  32(h)(l)(ii)-2.i  provided  three 
exam])le.s  of  com|)ensation  paid  to  a 
loan  originator  that  would  have  been 
included  in  the  jjoints  and  fees 
calculation. 

Fro])Osed  t:omment  ;32(h)(l)(ii)-:3 
.stated  that  loan  originator  comj)en.sation 
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ineludos  amounts  tho  loan  originator 
retains  and  is  not  dependent  on  the 
lal)el  or  name  of  any  fee  imj)osed  in 
connection  with  tlie  transaction. 
I’ropo.sed  comment  32(1))(1  )(ii)-3  offered 
an  example  of  a  loan  originator 
imposing  and  retaining  a  “])rocessing 
fee”  and  stated  that  such  a  fee  is  loan 
originator  compensation,  regardless  of 
whether  the  loan  originator  ex])ends  the 
fee  to  process  the  consumer's 
application  or  uses  it  for  other  expen.ses, 
such  as  overhead. 

The  Ilureau's  2012  IlOEPA  Proposal 
largely  re])uhllshed  the  proposed 
revisions  and  additions  to  pro])osed 
§  102().32(1))(1  )(ii)  and  related 
commentary  in  contained  in  the  Hoard’s 
2011  ATR  Pro])osal,  with  only  non- 
suhstantive  edits  that,  for  example, 
clarified  that  the  jnovisions  would  have 
applied  to  any  closed-end  credit 
transactions  subject  to  ^  1020.32. 

The  Bureau  received  a  large  number 
of  comments  on  projjo.sed 
§  1020.32(h)(l  )(ii)  and  its  related 
commentary  in  respon.se  to  the  2012 
HOEPA  Proposal.  Most  of  the  comments 
came  from  industry  groups  or 
individual  institutions.  As  with  other 
aspects  of  the  definition  of  points  and 
fees,  industry  commenters’  concerns 
r(!garding  this  provision  were  similar  to 
tho.se  that  were  raised  in  response  to  the 
Board’s  2011  ATR  Pro|)osal.  which  are 
addressed  in  detail  in  the  jireamhle  of 
the  Bureau’s  2013  ATR  Final  Ride. 
Indn.stry  commenters  objected  to  the 
proposed  inclusion  of  loan  originator 
compensation  in  the  jjoints  and  fees 
calcidation  for  high-co.st  mortgages  for 
the  following  main  reasons. 

Manv  industrv  commenters  objected 
to  the  general  reiiuirement  to  include 
loan  originator  comjiensation  in  points 
and  fees.  Some  of  these  commenters 
suggested  that  the  Bureau  should  use  its 
excejition  authority  to  exclude  loan 
originator  com))en.sation  from  the 
calculation.  Several  commenters  argued 
that  consumers  are  already  jjrotectiid 
from  harmful  compensation  practices  hv 
other  Dodd-Frank  Act  rules,  such  as 
those  propo.sed  to  he  implemented  in 
the  Bureau’s  2012  Loan  Clriginator 
Projiosal.  .Some  such  commenters 
asserted  that  the  HOEPA  proposal,  by 
re(|niring  permissible  comjien.sation  to 
he  counted  toward  HOEPA  points  and 
fees  coverage,  would  undercut  the  value 
derived  from  the  ])ayments  deemed 
proper  under  the  Bureau’s  other  rules. 

In  addition,  the  commenters  argued, 
including  loan  originator  compensation 
in  ])oints  and  fees  would  constrain 
credit  and  harm  consumers  by,  for 
examjile,  increasing  the  number  of  loans 
that  might  exceed  the  HOEPA  points 
and  fees  threshold. 


A  nnml)(!r  of  industry  commenters 
asserted,  in  iiarticular,  that  loan 
originator  compen.sation  paid  to 
imlividual  employees  should  not  he 
counted  in  points  and  fees.  .Some 
commenters  .stated  that  the  jiroposed 
inclusion  of  loan  originator 
compensation  to  em|)lovees  is  contrarv 
to  the  intent  of  the  statute,  which  the 
commenters  argued  was  merelv 
intended  to  cover  hnsine.ss  entities  and 
not  individuals.  Other  i:onnnenters 
stated,  for  example,  that  employee 
compen.sation  is  not  a  dirifct  cost  to  the 
consumer  and  that  it  is 
indistinguishable  from  aspects  of  a 
comjiany’s  overall  cost  and  expenditure 
structure,  such  exiien.ses  for  rent, 
marketing,  or  office  supjilies,  which  are 
not  counted  in  points  and  fees. 

A  mnnher  of  commenters  noted  that 
including  compen.sation  to  individual 
loan  originators  in  points  and  fees 
would  constitute  douhle-connting  of 
co.sts,  because  loan  originator 
compensation  already  is  included  in  the 
co.st  of  the  loan,  as  an  overhead  charge. 
The  commenters  requested  that  tin; 
Bureau  clarify,  for  examjile,  that 
com])en.sation  jiaid  by  a  lender  to  its 
own  loan  originator,  which  is  not  paid 
directly  hv  the  borrower  hut  rather  from 
the  lender’s  profits  or  ])ost-clo.sing  sale 
of  tin;  loan,  should  not  he  connteil  in 
])oint.s  and  fees.  .Similarly,  at  least  one 
commenter  requested  that  the  Bureau 
clarify  that  lenders  can  assume  that  a  fee 
paid  to  a  broker  includes  any 
conqien.sation  paid  to  the  broker’s 
employees,  and  that  the  lender  .should 
have  no  responsibility  to  .separately 
account  for  such  payments.  One 
commenter  argued  that,  if  compen.sation 
to  mortgage  broker  einjiloyees  is 
excluded,  then  comjien.sation  to  retail 
loan  officer  einjiloyees  should  he 
excluded  as  well. 

.Some  industry  commenters  as.serted 
that  including  loan  originator 
compensation  in  points  and  fees  is  not 
onlv  unnecessarv  in  light  of  other 
Bureau  rulemakings,  hut  also  that 
including  it  woidd  lead  to  anomalous 
results,  becau.se  otherwise  identical 
loans  mav  have  different  points  and  fees 
depending  on  which  loan  officer 
originates  a  loan  (/.e.,  because  better  or 
more  ex])erienced  loan  originators  tend 
to  earn  more  comjiensation)  or  on  when 
in  the  year  a  loan  is  originated  (;.e., 
because  comjiensation  tends  to  increase 
throughout  the  year  as  |)eriodic, 
volnme-hased  honns  thresholds  are 
met).  Neither  of  these  factors  is 
indicative  of  the  terms  of  the  loan  itself, 
hut  consumers’  acce.ss  to  credit  could 
dejiends  on  such  factors,  because 
creditors  likely  would  choose  not  to 
originate  a  loan  if  its  associated  loan 


originator  compen.sation  would  cause  its 
points  and  fees  to  exceed  the  HOEPA 
threshold.  Commenters  .stated  that  the 
effects  of  such  anomalous  residts  could 
he  felt  within  one  company  (/.e.,  as 
between  an  ex})erienced  and  a  more 
junior  loan  officer),  or  between 
comjianies  [i.i;.,  with  one  company  that 
compensates  its  loan  officers  more  than 
another  company). 

Industrv  commenters  also  asserted 
that  developing  company-wide  .sy.stems 
to  track  emjilovee  comjiensation  on  a 
loan-hv-loan  basis  would  he  highly 
burdensome,  with  little  consumer 
benefit.  The  system  changes  that  would 
he  reijnired  would  he  complex,  because 
there  are  so  many  variations  in  how 
comjiensation  may  he  paid.  Creditors 
would  continue  to  face  jiractical 
challenges  even  after  such  systmns  were 
established.  Many  compensation  plans 
j)ay  honu.ses  at  the  end  of  the  month, 
jieriod,  or  year,  so  determining 
compensation  to  he  included  at 
origination  would  he  difficult.  One 
result,  commenters  asserted,  would  he 
that  the  amount  of  compen.sation 
included  in  points  and  fees  coidd  he 
easily  second-guessed  after  the  fact, 
which  could  he  highly  problematic 
(particularly  for  assignees)  considering 
the  risk  of  liability  attendant  to 
originating  or  purchasing  a  high-cost 
mortgage.  For  example,  commenters 
asserted  that  such  second-guessing 
could  increase  the  risk  that  a  loan  might 
he  determined  to  he  a  high-cost 
mortgage,  even  if  it  was  not  clear  to  the 
creditor  at  origination  that  it  w’as  a  high- 
cost  mortgage.  Finally,  some 
commenters  noted  that  a  rule  requiring 
accurate  determination  of  compensation 
at  origination  would  reipiire  wholesale 
changes  in  comjiensation  practices, 
which  is  more  appropriately  addre.ssed 
in  other  rulemakings. 

Not  only  woidd  tracking 
compensation  he  burdensome,  hut 
commenters  requested  additional 
guidance  concerning  when  particular 
types  of  compen.sation  would  he 
re(|nired  to  he  included  in  the 
calculation.  For  example,  several 
commenters  stated  that  com|)ensation 
often  is  tied  to  conditions,  such  as 
continued  employment,  that  are  not 
known  as  of  consummation.  Other 
conditions  to  which  compen.sation 
might  he  tied  include,  for  example,  the 
customer  service  rating  of  the  loan 
originator,  or  overall  company 
performance  for  a  jiarticular  jieriod  of 
time.  .Some  commenters  similarly  noted 
that  it  was  nuclear  how  to  count 
compensation  awarded  in  tiered 
compensation  plans  where,  for  example, 
the  amount  of  compensation  increases 
as  the  loan  originator’s  total  aggregate 
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volume  increases.  In  such  plans, 
connnenters  stated,  the  eompen.sation 
tier  cannot  lx;  determined  until  month- 
or  c|uarter-end,  and  the  rule  as  proj)o.sed 
is  not  clear  ahoiit  whether  such 
compensation  would  need  to  he 
conntcul. 

Sciveral  connnenters  suggested  that,  it 
the  Bureau  were  to  adojit  a  rule 
including  individual  loan  originator 
com])ensation  in  jjoints  and  lees,  then 
the  Bureau  should  clearly  exclude 
certain  types  of  com])ensation.  such  as 
salary  and  hourly  wages,  irom  the 
calcidation.  The  connnenters  asserted 
that  the.se  types  of  compensation 
generally  are  not  tied  to  any  sj)ecific 
loan  transaction.  The  connnenters  stated 
that  it  would  he  difficult  to  determine 
how  much  of  such  eompen.sation  to 
count  in  the  points  and  fees  calculation 
before  or  at  consummation,  that 
e.stahlishing  systems  to  make  such  a 
determination  would  he  costly,  and  that 
including  hourly  wages  would  create  an 
incentive  for  loan  originators  to  spend 
le.ss  time  on  loans,  to  the  detriment  of 
consumers  and  in  contrast  to  the  overall 
goal  of  ensuring,  for  example,  careful 
loan  underwriting. 

A  nnml)(!r  of  connnenters  reejuested 
additional  guidance  concerning  the 
timing  of  the  loan  originator 
com])ensation  calculation.  The 
connnenters  stated  that  it  would  he 
im])raclicahle  to  nKpiire  comi)(;nsation 
to  he  counted  as  of  consummation.  In 
this  regard,  several  connnenters  a.sked 
whether  com])ensalion  should  he 
(letermimHl  based  on  facts  known  at 
.some  (iarlier  time,  such  as  the  rate-lock 
date. 

Some  coinnKMiters  also  emj)hasized 
the  im]jortance  of  having  clear  guidance 
concerning  the  amount  of  loan 
originator  compensation  to  he  included 
in  |)oints  and  fees.  The  connnenters 
.stated  that  amhignous  rules  would  make 
it  difficult  to  know  how  much 
compensation  to  count  for  a  })artic;ular 
transaction  and.  in  turn,  difficult  to 
di.scern  whether  a  transaction  exceeds 
the  llORBA  ])oints  and  fees  threshold.  A 
few  connnenters  noted  that  this  is  of 
particular  concern  for  entities  looking  to 
purchase  loans,  or  for  entities 
conducting  due  diligence  reviews  prior 
to  j)urchase,  since  it  is  nece.ssarv  to 
det(;rmine  if  ])oints  and  fees  are 
accurate,  to  avoid  jjurchasing  a  high- 
cost  mortgage. 

Finally,  a  mnnlxjr  of  industry 
connnenters  urged  the  Bunxni  to 
provide  additional  guidance  concerning 
who  would  he  considered  a  loan 
originator  for  j)urj)os(;s  of  the  points  and 
fees  te.st.  S(!V(;ral  connnenters  object (ul 
to  the  fact  that  the  Bureau  .seeminglv 
had  not  coordinatetl  its  jjroposed 


definitions  of  “loan  originator"  across 
its  various  title  XIV  rulemakings,  or 
with  the  definition  of  that  term  as  set 
forth  in  the  Secure  and  h'air 
Enforcement  for  Mortgage  Lic:ensing  Act 
of  2008.  The  connnenters  noted  that  the 
Bureau’s  2012  Loan  Originator  lh’0])osal 
woidd  have  adojited  a  broad  didinition 
of  loan  originator.  According  to  these 
connnenters,  a  broad  definition  will  he 
difficult  to  ap])ly  in  the  ])oints  and  fees 
context,  as  it  will  recpiire  tracking 
eompen.sation  of  anyone  who,  for 
comjjensalion,  takes  an  ap])lication, 
arranges,  offers,  negotiates,  or  otherwise 
obtains  an  extension  of  consumer  credit 
for  another  ])erson. 

Manufactured  housing  industry 
connnenters  expressed  a  related  concern 
about  the  definition  of  loan  originator  as 
applied  to  employees  of  manufactured 
home  retailers.  Under  TlEA’s  definition 
of  loan  originator,  an  “activitie.s-hased” 
te.st  would  apjdy  in  determining 
wh(!ther  such  a  i)er.son  was  a  loan 
originator.  Thus,  cixulitors  woidd  need 
to  track  the  activities  of  manufactured 
home  retaihir  einjiloyees  to  determine 
whether  to  count  their  comjien.sation  in 
points  and  fees.  (Connnenters  asserted 
that  a  manufactured  home  retailer  has 
no  way  of  knowing,  or  controlling,  such 
activities  fora  given  transaction.  At 
least  one  commentiir  argued  for  a  bright- 
line  exclusion  from  loan  originator 
com])en.salion  for  anv  mannfactured 
home  retaihir  or  its  employees.  Other 
connnenters  argued  for  replacing  the 
activitie.s-hased  exclusion  with  a  bright- 
line  te.st.  such  as  an  exclusion  for 
retailer  (or  retaiha'  employee) 
eompen.sation  that  does  not  exceed  what 
the  retailer  or  its  employee  would  have 
received  in  a  comparable  cash 
tran.saction. 

(Consumer  group  connnenters  strongly 
supported  the  inclusion  of  loan 
originator  compensation  in  jioints  and 
fees.  The  commenters  noted  that 
outsized  mortgage  broker  eompen.sation 
was  one  of  the  primarv  drivers  of  the 
pa.ssage  of  HOEBA  in  ihe  mid-lUUO’s. 
The  connnenters  also  noted  that 
compensation  schemes  involving  yield 
spread  jiremiinns  later  became  another 
vehicle  through  which  consumers  were 
assessed  costs  thiiy  were  wholly 
unaware  existed,  and  that  the  Dodd- 
Frank  Act  sought  to  ))ut  such  abuses  to 
resl.'^' 

Some  consumer  gronj)  connnenters 
strongly  ojiposed  the  Bureau’s  jirojio.sal 
to  apply,  in  the  points  and  fees  context, 
TIEA’s  activilies-hased  te.st  for 


(^oiniiKiiilnrs  raisod  lluisi!  ohjisclions  in 
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determining  whether  an  emjdoyee  of  a 
manufactured  home  retailer  is  a  loan 
originator  whose  compensation  must  he 
countetl.  These  connnenters  as.serUul 
that  it  te.st  that  attempts  to  distingui.sh 
between  employees  who,  for  example, 
take  an  application  or  advise  on  loan 
terms  (i.e.,  lotm  originators),  from 
employees  who  merely  assist  a 
consumer  in  obtaining  or  a])))lying  for  <i 
loan  (i.e.,  not  loan  originators)  would  he 
unworkahle.  (Commenters  either  argued 
that  the  activities  listed  in  the  activities- 
hased  test  (/.e.,  taking  an  ajiplication, 
advising  on  loan  terms,  or  offering  loan 
terms)  should  he  broadly  defined,  or 
that  any  eompen.sation  paid  to  an 
employee  of  a  manufactured  home 
retailer  to  arrange  financing  should  he 
included. 

The  Bureau  has  carefully  considered 
the  comments  received  in  response  to 
its  2012  IKJEPA  Bropo.sal.  as  well  as  in 
res])onse  to  the  Board’s  2011  ATR 
Bropo.sal,  in  light  of  the  concerns  about 
various  issues  with  regard  to  loan 
originator  comiiensation  practices,  the 
general  concerns  about  the  impacts  of 
the  ahility-to-repay/ipialified  mortgage 
rule  and  reviseil  HOEBA  thresholds  on 
a  market  in  which  access  to  mortgage 
credit  is  already  extremely  tight, 
differences  between  the  retail  and 
whole.sale  origination  channels,  and 
practical  considerations  regarding  both 
the  burdens  of  day-to-dav 
implementation  and  the  oiiportunities 
for  evasion  by  jiarties  who  wish  to 
engage  in  rent-seeking.  As  discus.sed 
further  below,  the  Bureau  is  concerned 
about  imjilementation  burdens  and 
anomalies  created  by  the  re(|uirement  to 
include  loan  originator  eompen.sation  in 
lioints  and  fees,  the  iinjiacts  that  it 
could  have  on  ju  icing  and  access  to 
credit,  and  the  risks  that  rent-seekers 
will  continue  to  find  ways  to  evade  the 
statutory  scheme.  Nevertheless,  the 
Bureau  believes  that,  in  light  of  the 
historical  record  and  of  Congress’s 
evident  concern  with  loan  originator 
comjiensation  jiractices,  it  would  not  he 
ajiju'oju’iate  to  waive  the  statutory' 
reijuirement  that  loan  originator 
comjiensation  he  included  in  jioints  and 
fees.  'I’he  Buniau  has,  however,  worked 
to  craft  the  rule  that  iiujilements 
Congress’  judgment  in  a  way  that  is 
juacticahle  and  that  reduces  jiotential 
negative  inijiacts  of  the  statutory 
reijuirement,  as  discussed  below.  The 
Bureau  is  also  seeking  comment  in  the 
concurrent  juojiosal  being  juihlished 
el.sewhere  in  today’s  Federal  Register 
on  whether  additional  measures  would 
better  jirotect  consumers  and  reduce 
imjilementation  burdens  and 
unintended  consequences. 
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Accordingly,  tlio  2013  ATR  Final  Rule 
in  adopting  §  l()20.32(l))(l)(ii)  ha.s 
generally  tracked  the  .statutory  language 
and  the  Board’s  jiroposal  in  the 
regulation  text,  hut  has  expanded  the 
connnentary  to  provide  more  detailed 
guidance  to  clarify  what  com])ensation 
mn.st  he  included  in  points  and  fees. 

The  Dodd-Frank  Act  recjuires  inclusion 
in  points  and  fees  of  "all  compen.sation 
jiaid  directly  or  indirectly  by  a 
consumer  or  creditor  to  a  mortgage 
originator  from  any  .source,  including  a 
mortgage  originator  that  is  akso  the 
creditor  in  a  table-funded  transaction.” 
.See  'I'lLA  section  l()3(hh)(4)(B). 
(Consistent  with  the  Board's  })roposal. 
revised  §  l()2fi.32(l))(ii)  as  adopted  in  the 
2013  ATR  Final  Rule  does  not  include 
the  jdirase  “from  any  source.”  The 
Bureau  agrees  that  the  phra.se  is 
unnecessary  because  the  provision 
ex])ressly  covers  compensation  paid 
“directly  or  indirectly”  to  the  loan 
originator.  Like  the  Board’s  proposal, 
the  final  rule  also  uses  the  term  “loan 
originator”  as  defined  in  §  l()20.3(>(a)(l ), 
not  the  term  “mortgage  originator” 
under  section  1401  of  the  Dodd-Frank 
Act.  .SeeTlLA  section  l()3(cc)(2).  The 
Bureau  agrees  that  the  definitions  are 
consistent  in  relevant  respects  and  notes 
that  it  is  in  the  process  of  amending  tin; 
r(!gnlatorv  definition  to  harmonize  it 
even  more  closely  with  the  Dodd-Frank 
Act  definition  of  “mortgage 
originator.”  Accordingly,  the  Bureau 
believes  use  of  consistent  terminologv 
in  Regulation  Z  will  facilitate 
comjjliance.  Finally,  as  revised, 

§  l()2B.32(h)(l  )(ii)  also  does  not  include 
the  language  in  proposed 
§  22B.32(b)(l){ii)  that  s])ecified  that  the 
provision  also  applies  to  a  loan 
originator  that  is  the  creditor  in  a  table- 
funded  transaction.  The  Bureau  has 
concluded  that  that  clarification  is 
unnecessary  because  a  creditor  in  a 
table-funded  transaction  is  already 
included  in  the  definition  of  loan 
originator  in  4}  l()2B.3B(a)(l).  To  clarify 
what  comjjensation  must  he  included  in 
points  and  fees,  revi.sed 
§  l()2B.32(h](l  )(ii]  sjjecifies  that 
compensation  mn.st  he  included  if  it  can 
he  attributed  to  the  particular 
transaction  at  the  time  the  interest  rate 
is  set.  These  limitations  are  discussed  in 
more  detail  below. 

In  ado])ting  the  general  rule,  the 
Bureau  carefully  considered  arguments 
by  indu.stry  commenters  that  loan 
originator  comjjensation  should  not  he 
included  in  points  and  fees  hecau.se 
other  statutory  provisions  and  rules 
already  regulate  loan  originator 
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comjien.sation,  because  loan  originator 
compen.sation  is  already  included  in  the 
co.sts  of  mortgage  loans,  and  hec;au.se 
including  loan  originator  compensation 
in  points  and  fees  would  push  manv 
loans  over  the  3  jiercent  cap  on  points 
and  fees  for  (jualified  mortgages  (or  even 
over  the  points  and  fees  limits  for 
determining  whether  a  loan  is  a  high- 
cost  mortgage  under  HOFFA),  which 
would  increase  costs  and  impair  acce.ss 
to  credit. 

The  Bureau  views  the  fact  that  other 
jirovisions  within  the  Dodd-Frank  Act 
address  other  asjiects  of  loan  originator 
compen.sation  and  activity  as  evidence 
of  the  high  jiriority  that  (Congress  placed 
on  regulating  such  compen.sation.  The 
other  provisions  pointed  to  by  the 
commenters  addre.ss  specific 
compen.sation  practices  that  created 
particularly  strong  incentives  for  loan 
originators  to  “upcharge”  consumers  on 
a  loan-hy-loan  basis  and  particidar 
confusion  about  loan  originators’ 
loyalties.  The  Bureau  believes  that  the 
inclusion  of  loan  originator 
comjien.sation  in  points  and  fees  ha.s 
distinct  jnirpo.ses.  In  addition  to 
discouraging  more  generalized  rent- 
seeking  and  excessive  loan  originator 
compen.sation,  the  Bureau  believes  that 
(Congress  may  have  he(m  focused  on 
])articular  risks  to  consumers.  Thus, 
with  respect  to  (pialified  mortgages, 
including  loan  originator  compensation 
in  points  and  fees  helps  to  ensure  that, 
in  cases  in  which  high  up-front 
compen.sation  might  otherwise  cause 
the  creditor  and/or  loan  originator  to  he 
less  concerned  about  long-term 
siKstainahility,  the  creditor  is  not  able  to 
invoke  a  presumption  of  compliance  if 
challenged  to  demonstrate  that  it  made 
a  reasonable  and  good  faith 
determination  of  the  consumer’s  ability 
to  repay  the  loan.  .Similarly  in  HOEPA, 
the  threshold  triggers  additional 
consumer  j)rotection.s.  such  as  enhanced 
disclosures  and  housing  counseling,  for 
the  loans  with  the  highest  up-front 
pricing. 

The  Ifureau  recognizes  that  the 
method  that  Congress  cho.se  to 
effectuate  these  goals  does  not  ensun; 
entirely  consistent  results  as  to  whether 
a  loan  is  a  (jualified  mortgage  or  a  high- 
co.st  tran.saction.  For  instance,  loans  that 
are  identical  to  consuimjrs  in  terms  of 
u|)-iront  co.sts  and  inteixjst  rate  may 
nevertheless  have  different  j)oint.s  and 
fces  based  on  the  identity  of  the  loan 
originator  who  handled  the  transaction 
for  the  consumer,  since  different 
individual  loan  originators  in  a  r(!tail 
environimait  or  different  brokerage 
firms  in  a  whole.sale  environment  mav 
earn  different  commissions  from  the 
creditor  without  that  translating  in 


diff(;renc(!.s  in  ctxsts  to  the  consumer.  In 
addition,  there  are  anomalies 
introduced  by  the  fact  that  “loan 
originator”  is  chTined  to  include 
mortgage  broker  firms  and  individual 
emj)loy(MXS  hired  by  eithiir  brokers  or 
creditors,  hut  not  crculitors  them.selv(!s. 

As  a  resnlt.  counting  the  total 
comi)(!n.sation  |)aid  to  a  mortgage  broker 
firm  will  cajjture  both  the  firm’s 
overluiad  co.sts  and  the  com])ensation 
that  the  firm  jja.ssixs  on  to  its  individual 
loan  officer.  By  contrast,  in  a  retail 
tran.saction,  the  cnxlitor  would  have  to 
include  in  j)oints  and  fees  the 
compen.sation  that  it  jjaid  to  its  loan 
officer,  hut  would  continue  to  have  the 
ojjtion  of  recovering  its  overhead  costs 
through  the  interest  rate,  instead  of  an 
uj)-front  charge,  to  avoid  counting  them 
toward  the  jjoints  and  fees  thresholds. 
IndtHul,  the  Bureau  expects  that  the  mnv 
requir(;ment  may  jirompt  creditors  to 
shift  certain  other  exjienses  into  rate  to 
stay  under  the  thrrxsholds. 

Neverthele.ss,  to  the  extent  there  are 
anomalies  from  including  loan 
originator  comjjensation  in  jjoints  and 
fcHis.  these  anomalies  ajjjKiar  to  h(!  the 
result  of  deliluirate  j)olicv  choic(!s  hv 
('.ongress  to  (;xj)and  the  hi.storical 
definition  of  |)oints  and  fe(;.s  to  include 
all  methods  of  loan  originator 
com|)ensation.  whether  (ha  ived  from 
u|)-front  charg(;.s  or  from  the  rate, 
without  altem|)ting  to  ca])ture  all 
overluxid  ex])en.ses  by  creditors  or  the 
gain  on  .sale  that  the  creditor  can  realize 
u|)on  closing  a  mortgage.  The  Bnnnm 
agrees  that  counting  loan  originator 
com])ensation  that  is  structured  through 
rate  toward  the  |)oint.s  and  f(;es 
thresholds  could  cause  some  loans  not 
to  he  classified  as  (jualified  mortgages 
and  to  trigger  HOEPA  j)rot(H:tions, 
conijiared  to  existing  treatment  under 
IKJEPA  and  its  im])lementing 
regidation.  However,  the  Bureau  views 
this  to  he  (ixactly  the  result  that 
('(jiigrriss  intended. 

In  light  of  the  exjness  statutory 
language  and  Congnxss’s  (wident 
concern  with  incr(;a.sing  consumer 
jirotections  in  conmjction  with  high 
levels  of  loan  originator  compensation, 
the  Bureau  (hjes  not  heli(;ve  that  it  is 
a])j)r()i)riate  to  u.se  its  exception  or 
adju.stment  authority  in  TILA  .section 
lO.'ila)  to  (!xclu(le  loan  originator 
comjjensation  entirely  from  jioints  and 
fees  for  (jualified  mortgages  and 
HOEPA.  As  (li.scus.s(Kl  below,  however, 
the  Bureau  is  attemj)ting  to  iinjilement 
the  j)oints  and  fe(;.s  re(juir(!ment.s  with  as 
much  .sensitivity  a.s  jjracticahle  to 
jK)tential  iinjiacts  on  the  jiricing  of  and 
availability  of  credit,  anomalies  and 
unintended  cons(;(juences,  and 
comjiliance  burdens. 
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The  Bureau  also  carefully  considered 
comments  uiging  it  to  exclude 
compensation  |)aid  to  individual  loan 
originators  from  points  and  fees,  hut 
ultimately  concluded  that  such  a  result 
would  he  im;onsistent  with  the  plain 
language  of  the  .statute  and  could 
exacerbate  the  potential  inconsi.stent 
effects  of  the  rule  on  difliirent  mortgage 
origination  channel.s.  As  noted  above, 
many  industry  commenters  argued  that, 
even  if  loan  originator  compensation 
were  not  excluded  altogether,  at  least 
compimsation  paid  to  individual  loan 
originators  should  he  excluded  from 
points  and  fees.  Under  this  approach, 
only  payments  to  mortgage  brokers 
would  he  iiudnded  in  points  and  fees. 
The  commenters  contended  that  it 
would  he  difficult  to  track 
compensation  jiaid  to  individual  loan 
originators,  jiarticularly  when  that 
comjiensation  may  he  jiaid  after 
consummation  of  the  loan  and  that  it 
would  create  substantial  compliance 
jirohlems.  They  also  argued  that 
including  compensation  paid  to 
individual  loan  originators  in  points 
and  fees  would  create  anomalies,  in 
which  identical  transactions  from  the 
consumer's  perspective  [i.e..  the  same 
interest  rate  and  up-front  costs)  could 
nevertheless  have  different  points  and 
fees  because  of  loan  originator 
compensation. 

As  exjilained  above,  the  Bureau  does 
not  believe  it  is  appropriate  to  u.se  its 
excejition  authority  to  exclude  loan 
originator  compensation  from  jioints 
and  fees,  and  even  using  that  exception 
authority  more  narrowlv  to  exclude 
compensation  jiaid  to  individual  loan 
originators  could  undermine  Congress's 
apparent  goal  of  providing  stronger 
consumer  protections  in  ca.stis  of  high 
loan  originator  com]3ensation.  Although 
earlier  versions  of  legislation  focused 
s|)ecifically  on  compensation  to 
"mortgage  brokers."  which  is  consistent 
with  existing  HOEPA.  the  Dodd-F'rank 
Act  refers  to  compensation  to  "mortgage 
originators,"  a  term  that  is  defined  in 
detail  elstnvhere  in  the  statute  to 
include  individual  loan  officers 
employed  by  both  cnulitors  and  brokers, 
in  addition  to  the  brokers  them.selves. 

To  the  extent  that  (Congress  helicived 
that  high  levels  of  loan  originator 
compen.sation  evidenced  additional  risk 
to  consumers,  excluding  individual  loan 
originators  from  consideration  appears 
inconsistent  with  this  policy  judgment. 

Moreover,  the  Bureau  notes  that  using 
excejdion  authority  to  exclude 
comjjensation  paid  to  individual  loan 
originators  would  exacerbate  the 
differential  treatment  between  the  retail 
and  whole.sale  channels  concerning 
overhead  costs.  As  not(!d  above. 


compensation  paid  by  the  consumer  or 
creditor  to  the  mortgage  broker 
neces.sarily  will  include  amounts  for 
both  th(!  mortgage  hrok(!r's  overhead  and 
profit  and  for  the  compensation  the 
mortgage  broker  passes  on  to  its  loan 
officer.  Excluding  individual  loan 
officer  compen.sation  on  the  nUail  side, 
however,  would  effectivcdy  exempt 
creditors  from  counting  any  loan 
originator  comjiensation  at  all  toward 
])oints  and  fees.  Thus,  for  tran.sactions 
that  would  hii  identical  from  the 
consumer's  perspective  in  terms  of 
interest  rate  and  np-front  costs,  the 
whole.sale  transaction  could  have 
signific:antly  higher  points  and  fees 
(hecau.se  the  entire  j)ayment  from  the 
creditor  to  the  mortgage  broker  would 
he  captured  in  j)oints  and  fees),  while 
the  retail  tran.saction  might  include  no 
loan  origination  compen.sation  at  all  in 
points  and  fees.  Such  a  result  would  jnit 
brokerage  firms  at  a  disadvantage  in 
their  ability  to  originate  (]ualified 
mortgages  and  jnit  them  at  significantly 
greater  risk  of  originating  HOEPA  loans. 
This  in  turn  could  constrict  the  sn])ply 
of  loan  originators  and  the  origination 
channels  available  to  consumers  to  their 
detriment. 

The  Bureau  recognizes  that  including 
com))en.sation  jiaid  to  individual  loan 
originators,  such  as  loan  officers,  with 
respect  to  individual  transactions  mav 
impo.se  additional  burdens.  For 
example,  creditors  will  have  to  track 
employee  com])en.sation  for  purposes  of 
comjilying  witli  the  rule,  anil  the 
calculation  of  points  and  fees  will  he 
more  complicated.  However,  the  Bureau 
notes  that  creditors  and  brokers  already 
have  to  monitor  compensation  more 
carefully  as  a  result  of  the  2010  Loan 
Originator  I’diial  Rule  and  the  related 
Dodd-Erank  Act  re.strictions  on 
compen.sation  based  on  terms  and  on 
dual  compen.sation.  The  Bureau  also 
believes  that  these  concerns  can  he 
reduced  by  jiroviding  clear  guidance  on 
issues  such  as  what  tvpes  of 
compensation  are  covered,  when 
compensation  is  determined,  and  how 
to  avoid  “douhle-connting”  pavments 
that  are  already  included  in  points  and 
fees  calculations.  The  Bureau  has 
therefore  revised  thi;  Board’s  propo.sed 
regulation  and  commentary  to  jnovide 
more  detailed  guidance,  and  is  .seeking 
comment  in  the  ])ropo.sal  puhli.shed 
elsinvhere  in  the  Federal  Register  today 
0)1  additional  guidance  and  jKitential 
implementation  issues  among  other 
matters. 

As  noted  above,  the  Bmeau  is  revising 

l()2(i.32(h){l)(ii)  to  clarify  that 
compen.sation  must  he  counted  towaid 
the  ]K)int.s  and  fees  thresholds  if  it  can 
he  attributed  to  the  particular 


tran.saction  at  the  time  the  interest  I'ate 
is  set.  The  Bmeau  is  also  levising 
comment  32(h)(l)(ii)-l  to  explain  in 
geneial  terms  when  compensation 
(lualifies  as  loan  originator 
com|)en.sation  that  mu.st  he  included  in 
points  and  fees.  In  paiticular. 
compen.sation  jiaid  by  a  consumer  or 
cieditor  to  a  loan  originator  is  included 
in  the  calculation  of  jioints  and  fees, 
])i()vided  that  such  comjiensation  can  he 
attributed  to  that  jiaiticular  tnmsaction 
at  the  time  the  inteiest  late  is  set.  The 
Bmeau  also  incoipoiates  paid  of 
pi'opo.sed  comment  32(h)(l)(ii)-3  into 
revised  comment  32(h)(l)(ii)-l, 
explaining  that  loan  originator 
compensation  includes  amounts  the 
loan  originator  letains,  and  is  not 
dependent  on  the  label  or  name  of  any 
fee  imposed  in  connection  with  the 
tiansaction.  However,  levised  comment 
32(h)(l)(ii)-l  does  not  include  the 
example  fi  om  jn  oposed  comment 
32(h)(l)(ii)-3,  which  stated  that,  if  a 
loan  originator  imjioses  a  jirocessing  fee 
and  letains  the  fee,  the  fee  is  loan 
originator  comjiensation  under 
§  l()2().32(h){l)(ii)  whether  the  originator 
exjiends  the  fee  to  jnoce.ss  the 
consumei's  ajijilication  or  uses  it  for 
other  exjienses,  such  as  oveihead.  That 
example  may  he  confusing  in  this 
context  because  a  jirocessing  fee  jiaid  to 
a  loan  originator  likely  would  he  a 
finance  charge  under  1026.4  and 
would  theiefoie  already  he  included  in 
jioints  and  fees  under  l()2(i.32(h)(l)(i). 

Revi.sed  comment  32(h)(l )(ii)-2.i 
exjilains  that  comjiensation.  such  as  a 
honus,  commission,  or  an  award  of 
merchandise,  services,  tiijis  or  similar 
jirizes.  must  he  included  only  if  it  can 
lie  attributed  to  a  jiarticular  tran.saction. 
The  recjuirement  that  comjiensation  is 
included  in  jioints  and  fees  only  if  it  can 
he  attributed  to  a  jiaiticular  tran.saction 
is  consi.stent  with  the  statutory 
language.  The  Dodd-Frank  Act  jirovides 
that,  for  the  jioints  and  fees  tests  for 
both  qualified  mortgages  and  high-cost 
mortgages,  only  charges  that  are  "in 
connection  with"  the  transaction  aie 
included  in  jioints  and  fees.  Sea  TILA 
.sections  l()3(hh)(l)(A)(ii)  (high-co.st 
moi'tgages)  and  129C(h)(2)(A)(vii) 
(ijualified  moitgages).  Limiting  loan 
originator  comjien.sation  to 
comjiensation  that  is  attrihntahle  to  the 
tiiuisaction  imjilements  the  statutory 
leijuiiement  that  jioints  and  fees  aie  “in 
connection"  with  the  transaction.  This 
limitation  also  makes  the  lule  moie 
workable.  C’omjiensation  is  included  in 
Jioints  and  fees  only  if  it  can  he 
attributed  to  a  sjiecific  ti’ansaction  to 
facilitate  comjiliance  with  the  rule  and 
avoid  over-hurdening  creditors  with 
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(:onij)lex  calculations  to  (lotcnniino,  for 
oxaniplo,  the  portion  of  a  loan  officer's 
salary  that  should  he  counted  in  points 
and  fees.'-'*  For  clarity,  the  llnrean  has 
moved  the  discussion  of  the  timing  of 
loan  originator  compcMisation  into  new 
comment  32(h)(lKii)-3.  and  has  added 
additional  exam]des  to  32(h)(l  )(ii)-4,  to 
illustrate  the  types  and  amount  of 
compensation  that  should  he  inchnhul 
in  points  and  fees. 

Revised  comment  32(h)(l)(ii)-2.ii 
explains  that  loan  originator 
comjjensation  excludes  compensation 
that  cannot  he  attributed  to  a  ])articnlar 
transaction  at  the  time  the  interest  rate 
is  set,  inclnding,  for  example, 
compensation  based  on  the  long-term 
performance  of  the  loan  originator's 
loans  or  on  the  overall  cjnality  of  the 
loan  originator’s  loan  files.  The  base 
salary  of  a  loan  originator  is  also 
excluded,  although  additional 
comjjensation  that  is  attributable  to  a 
particular  transaction  must  he  included 
in  ])oints  and  fees.  The  Hnrean  has 
decided  to  .seek  further  comment  in  the 
concurrent  proposal  regarding  treatment 
of  hourly  wages  for  the  actual  numher 
of  hours  worked  on  a  particular 
transaction.  The  Board’s  ])roposal  would 
have  included  hourly  pay  for  the  actual 
numher  of  hours  worked  c)n  a  particular 
transaction  in  loan  originator 
compensation  for  pnrpo.ses  of  the  ])oints 
and  fees  thresholds,  and  the  Bureau 
agrees  that  such  wag(!S  an;  attributable 
to  the  particular  transaction.  However, 
the  Bureau  is  unclear  as  to  whether 
industry  actually  tracks  compensation 
this  way  in  light  of  the  administrative 
burdens.  Moreover,  while  the  general 
rule  provides  for  calculation  of  loan 
originator  compensation  at  the  time  the 
interest  rate  is  set  for  the  reasons 
discus.sed  above,  the  ac;tual  hours  of 
hours  worked  on  a  transaction  woidd 
not  he  known  at  that  time.  The  bureau 
is  therefore  seeking  comment  on  issues 
relating  to  hourly  wages,  including 
whether  to  retjuire  estimates  of  the 
hours  to  he  worked  between  rate  set  and 
consummation. 


'-■'In  conlnisl,  ll»!  oxislinf>  rnslriclions  on 
piirticuiar  loan  originator  coinponsalion  slrnclnrc^s 
in  §  1021). :<(i  apply  to  all  coinpimsation  sncli  as 
salaries.  Iionriv  wages,  and  contingent  l)onnses 
Ixicanse  tliose  restrictions  ap|)lv  only  at  the  tiiiH; 
sncli  coinpimsation  is  jiaid,  and  tlierefore  tiiey  can 
1)1!  applied  with  certainty.  Mor(!over.  those  rides 
also  provide  lor  dillerent  treatment  ol Compensation 
that  is  not  ‘'specilic  to.  and  paid  .solely  in 
connection  with,  the  transaction."  where  such  a 
distinction  is  necessary  for  reasons  of  |>ractical 
application  of  the  ride.  .See  comment  :tl)(d)(2)-t 
(proliihition  of  loan  originator  receiving 
coni])ensation  directly  from  consumer  and  also 
from  anv  other  per.son  does  not  prohil)it  consumer 
payments  where  loan  originator  also  receives  .salarv 
or  hourly  wage). 


Now  comment  32(h)(l)(ii)-3  oxplain.s 
that  loan  originator  comj)onsation  must 
ho  includod  in  tho  points  and  foos 
calculation  for  a  tran.saction  whonovor 
tho  comjfonsation  is  paid,  whothor 
hi;foro.  tit  or  after  closing,  as  long  as  that 
cotnjjon.sation  amount  can  ho  attributed 
to  tho  ])articular  transaction  at  tho  time 
tho  interest  rate  is  sot.  Some  industry 
commontors  oxjfro.s.sod  concern  that  it 
would  ho  difficult  to  dotormino  tho 
amount  of  compensation  that  wonld  ho 
paid  after  consummation  and  that 
creditors  might  have  to  recalculate  loan 
originator  comjjonsation  (and  thus 
points  and  foos)  after  underwriting  if. 
for  oxamiflo,  a  loan  officer  hecame 
eligible  for  higher  compen.sation 
because  other  transactions  had  been 
consummated.  The  Bur(;au  ajfjfreciates 
that  industry  particijiants  need  certaintv 
at  the  time  of  underwriting  as  to 
whether  transactions  will  exceed  the 
points  and  fees  limits  for  (jnalified 
mortgages  (and  for  high-cost  mortgages). 
To  address  this  concern,  the  comment 
32(h)(l)(ii)-3  ex])lains  that  loan 
originator  compensation  shonld  he 
calculated  at  the  time  the  interest  rate  is 
set.  The  Bureau  believes  that  the  date 
the  interest  rate  is  set  is  an  appropriate 
standard  for  calculating  loan  originator 
compensation.  It  would  allow  creditors 
to  lx;  able  to  caliadate  ])oints  and  fees 
with  sufficient  certainty  so  that  they 
know  (;arly  in  the  process  whether  a 
transaction  will  he  a  (pialified  mortgage 
or  a  high-co.st  mortgage. 

As  noted  above,  several  industry 
commenters  argued  that  including  loan 
originator  compensation  in  |)oints  and 
fees  would  result  in  double  counting. 
They  stated  that  creditors  often  will 
recover  loan  originator  compensation 
costs  through  origination  charges,  and 
these  charges  are  already  included  in 
jfoints  and  fees  under  §  102().32(h)(l)(i). 
However,  the  underlying  statutory 
jjrovisions  as  amended  by  the  Dodd- 
Frank  Act  do  not  ex])ress  any  limitation 
on  its  recjiiirement  to  count  loan 
originator  compensation  toward  the 
points  and  fees  test.  Rather,  the  literal 
language  of  TILA  .section  l()3(hh)(4)  as 
amend(;d  by  the  Dodd-Frank  Act  defines 
])oints  and  fees  to  include  all  items 
included  in  the  finance  charge  (except 
interest  rate),  all  comj)en.sation  paid 
directly  or  indirectly  by  a  consumer  or 
creditor  to  a  loan  originator,  “and” 
various  other  enumerated  items.  The 
use  of  “and”  and  the  references  to  “all” 
compensation  jiaid  “directlv  or 
indirectly”  and  “from  any  source” 
suggest  that  comj)ensation  should  he 
counted  as  it  Hows  downstream  from 
one  party  to  another  so  that  it  is  counted 
each  time  that  it  reaches  a  loan 


originator,  whatever  the  previous 
source. 

The  Bureau  believes  the  .statute  would 
he  read  to  reijuire  that  loan  originator 
compensation  he  treated  as  additive  to 
the  other  elements  of  points  and  f(;es. 

The  Bureau  believes  that  an  automatic 
literal  reading  of  the  statute  in  all  cases. 
how(;ver.  wonld  not  he  in  the  h(;.st 
interest  of  either  consumers  or  indnstrv. 
For  instance,  the  Bureau  does  not 
believe  that  it  is  necessary  or 
ajjpropriate  to  cxnmt  the  same  payment 
made  by  a  consumer  to  a  mortgage 
broker  firm  twice,  simply  hecau.se  it  is 
both  ])art  of  the  finance  charge  and  loan 
originator  compensation.  Similarly,  the 
Bureau  does  not  believe  that,  where  a 
payment  from  either  a  consumer  or  a 
creditor  to  a  mortgage  broker  is  counted 
toward  jjoints  and  fees,  it  is  necessary 
or  appropriate  to  count  separately  funds 
that  the  broker  then  passes  on  to  its 
individual  employees.  In  (;ach  case,  anv 
costs  and  risks  to  the  consumer  from 
high  loan  originator  compensation  are 
adequately  captured  by  counting  the 
fnmis  a  single  time  against  the  points 
and  fees  caj);  thus,  the  Bureau  does  not 
lx;lieve  the  ))urpo.ses  of  the  .statute 
would  he  served  by  counting  some  or  all 
of  the  funds  a  second  time,  and  is 
concernetl  that  doing  so  could  have 
negative  impacts  on  the  price  and 
availability  of  credit. 

Determining  the  appropriate 
accounting  rule  is  significantly  more 
complicated,  however,  in  situations  in 
which  a  consumer  pays  some  up-front 
charges  to  the  creditor  and  the  creditor 
pays  loan  originator  compen.sation  to 
either  its  own  employee  or  to  a  mortgage 
broker  firm.  Because  money  is  fungible, 
tracking  how  a  creditor  spends  monev  it 
collects  in  up-front  charges  versus 
amounts  collected  through  the  rate  to 
cover  both  loan  originator  compensation 
and  its  other  overhead  expenses  woidd 
he  extraordinarily  complex  and 
cumbersome.  To  facilitate  compliance, 
the  Bureau  believes  it  is  appropriate  and 
necessary  to  adojit  one  or  more 
generalized  rides  regarding  the 
accounting  of  various  payments. 
However,  the  Bureau  does  not  believe  it 
yet  has  sufficient  information  with 
which  to  choose  definitively  between 
the  additive  approach  provided  for  in 
the  statutory  language  and  other 
potential  methods  of  accounting  for 
jiaymeats  in  light  of  the  multiiile 
practical  and  comjilex  jiolicy 
considerations  involved. 

The  potential  downstream  effects  of 
different  accounting  methods  an; 
significant.  Under  the  additive  ajiproach 
where  no  offsetting  consumer  payments 
against  creditor-paid  loan  originator 
comjiensation  is  allowed,  creditors 
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wliose  eombiiKHi  loan  originator 
(:oin|)on.sation  and  uj)-front  charges 
would  otherwise  exceed  the  points  and 
fees  limits  would  have  strong  incentives 
to  cap  their  up-front  charges  for  other 
overhead  exj)enses  under  the  threshold 
and  instead  recover  those  exj)(!nses  hy 
increasing  intere.st  rates  to  generate 
higher  gains  on  .sale.  This  would 
adv(;rsely  affect  consumers  who  jnefer  a 
lower  intiae.st  rate  and  higher  np-front 
costs  and.  at  the  margins,  could  r(;sidt 
in  some  consumers  being  unable  to 
(jualify  for  credit.  Additionally,  to  the 
extent  creditors  res])onded  to  a  “no 
offsetting"  rule  by  incnxising  interest 
rates,  this  could  increase  the  number  of 
(|ualilied  mortgages  that  receive  a 
rehultahle  rather  than  conclusive 
l)resumption  of  comj)liance. 

One  alternative  would  he  to  allow  all 
consumer  jjayments  to  offset  creditor- 
paid  loan  originator  compensation. 
However,  a  “full  offsetting"  aj)j)roach 
would  allow  creditors  to  offset  much 
higher  levels  of  u|)-front  points  and  fees 
against  expen.ses  ])aid  through  rate 
Ixifore  the  heightened  (X)nsumer 
j)rot(!ctions  nupiired  by  the  Hodd-Frank 
Act  would  ai)ply.  Farticularly  under 
HOFFA,  this  may  raise  tensions  with 
Oongress’s  apj)ar(!nt  intent.  Otlujr 
all(;rnatives  might  use  a  hybrid 
ap|)roach  dejjcaiding  on  the  tyj)e  of 
ex|)en.s(!.  type  of  loan,  or  other  factors, 
hut  would  involve  more  compliance 
complexitv. 

In  light  of  the  complex 
considerations,  the  Bureau  believes  it  is 
nece.s.sary  to  seek  additional  notice  and 
comment.  The  Bureau  therefore  is 
rmalizing  this  rule  without  (lualifving 
the  statutory  result  and  is  j)roposing  two 
alternative  comments  in  the  concurrent 
projjosal.  one  of  which  would  explicitlv 
preclude  off.setting.  and  the  other  of 
which  would  allow  full  offsetting  of  anv 
c:onsumer-paid  charges  against  creditor- 
paid  loan  originator  compensation.  The 
Bureau  is  also  proposing  comments  to 
clarify  treatment  of  compensation  j)aid 
by  consiniKirs  to  mortgage  brokers  and 
by  mortgage  brokers  to  their  individual 
emj)lovees.  The  Bureau  is  seiiking 
comment  on  all  aspcicts  of  this  issue, 
including  the  market  imj)acts  and 
whether  adjustments  to  the  final  rule 
would  he  appro])riate.  In  addition,  the 
Bureau  is  .seeking  comment  on  whether 
it  would  he  helijful  to  provide  for 
additional  adjustment  of  the  rules  or 
additional  commentarv  to  clarifv  any 
overlaps  in  definitions  between  the 
points  and  fees  provisions  in  this 
rulemaking  and  the  2013  A'l'R  Final 
Rule  and  the  provisions  that  the  Bureau 
is  .separately  finalizing  in  connection 
with  the  Bureau's  2012  Loan  Originator 
(Compensation  Frojiosal. 


Finally,  comment  32(h)(l)(ii)-4 
includes  revi.sed  versions  of  (!xamples  in 
])ro])osed  comment  32(h)(l)(ii)-2,  as 
well  as  additional  exami)le.s  to  provide 
additional  guidance  regarding  what 
compen.salion  (pialifies  as  loan 
originator  compcm.sation  that  must  he 
included  in  points  and  fees.  These; 
exam])les  illustrate  when  compensation 
can  he  attributed  to  a  particular 
transaction  at  the  lime  the  interest  rate 
is  set.  New  comment  32(h)(l  l(ii)-.')  adds 
an  exam])le  explaining  how  salary  is 
treated  for  purposes  e)f  loan  originator 
com])en.sation  for  calculating  points  and 
lees. 

32(1)1(1  )(iii) 

Real  Estate-Related  (Charges 

Since  the  enactment  of  HOEFA  in 
l‘)t)4.  TILA  section  l()3(aaJ(4)(Cl  has 
provided  that  points  and  fees  for 
HOEFA  coverage  include  each  charge 
listed  in  TILA  .section  l(M)(el  (exce])t 
escrow  for  the  future  payment  of  taxes), 
unless  the  charge  is  reasonable,  the 
creditor  receives  no  direct  or  indirect 
com])en.sation  in  connection  with  the 
charge,  and  the  charge  is  paid  to  a  third 
])arly  unaffiliated  with  the  creditor.'-*  If 
any  of  the  conditions  are  not  met,  then 
the  charge  must  he  included.  Thus,  such 
charge.s — i.c.,  TILA  .section  l()()(a) 
charges  paid  to  affiliates  of  the  creditor, 
excejjt  such  charges  that  are  e.scrowed 
for  the  future  payment  of  taxes — have 
always  been  included  in  the  cahailation 
of  points  and  fees  for  high-cost 
mortgages,  even  if  they  were  not 
included  in  the  finance  charge.  Tlie 
long-standing  .statutory  reejuirement  to 
include  such  charges  in  points  and  fees 
is  implemented  in  exi.sting 
§l()2().32(h)(l)(iii). 

As  noted  in  the  preamble  of  the 
Bureau’s  2012  HOEFA  Fropo.sal.  the 
Dodd-Frank  Act  did  not  amend  TILA 
section  103(aa)(4)(Cl.  However,  as  also 
noted  in  the  2012  HOEFA  Fropo.sal,  the 
Board  nevertheless  i)roposeil  certain 
clarifying  revisions  to  ^  22(i.32(h)(l)(iiil 
in  its  2011  ATR  Fropo.sal.  In  hrief,  the 
Board’s  propo.sed  revisions  would  have 
added  the  phrase  “))ayahle  at  or  hefore 
closing  of  the  mortgage”  loan.  The 
Board’s  pro])osal  would  have  added  this 
limiting  language  to  clarifv  that, 
notwithstanding  the  Dodd-Frank  Act’s 
amendments  to  TILA  requiring  the 
inclusion  in  points  and  fees  of  all 


'-■*  .S'l.T  'I'll.A  section  lOtitoKi )  (I(M!.s  or  priMniiiins 
lor  lille  (ixainiiiiilion.  lilU;  insurance,  or  similar 
purposiis).  (2)  (lees  lor  |)r(!paralion  of  loan-related 
(locnments).  (.’t)  (escrows  for  future  iiavnnmt  of 
ta.\es  and  insurance).  (4)  (fecis  for  notarizing’  fleials 
and  otlnu' documents).  (.S)  (a|)praisal  fees,  incliidine 
fees  related  to  any  pitsi  infestation  or  flood  lia/.ard 
inspection  conducted  (irior  to  closing),  and  (li) 
(ertidit  reiairts). 


charges  payable  “in  connection  with  the 
transaction”  (.see  the  .section-hy-section 
analysis  of  §  l()2().32(h)(l )  above),  the 
charges  listed  in  §  1()2(). 4(c)(7)  would 
only  need  to  he  included  if  thev  were 
pavahle  at  or  hefore  consummation.  For 
consistency  with  the  Dodd-Frank  Act, 
the  Board’s  ])roposal  also  would  have 
enumerated  sejiarately  as 
l()2().32(h)(l)(iii)(A)  through  ((i)  the 
three  long-standing  ])re-conditions  for 
excluding  from  points  and  fees  the 
charges  referred  to  in 
§22(i.32(h)(l)(iii).'-i''> 

Froposed  (j  l()2().32(h)(l)(iii)  and 
comment  32(h)(l)(iii)-l  in  the  Bureau’s 
2012  HOEFA  Froi)osal  re])uhlished  the 
revisions  proj)osed  in  the  2011  ATR 
Fro])o.sal  and  only  minor,  non¬ 
substantive  changes.  Froposed 
§  1020.32(h)(l)(iii)  in  the  Bureau’s  2012 
HOEFA  Fro])osal  thus  would  have 
|)roviiled  for  the  inclusion  in  points  and 
fees  for  closed-end  credit  transactions 
“all  items  listed  in  §  102(). 4(c)(7)  (other 
than  amounts  held  for  future  pavment  of 
taxt;s)  j)ayahle  at  or  hefore 
consummation  of  the  mortgage  loan, 
unle.ss:  (A)  The  charge  is  reasonable;  (B) 
the  creditor  receives  no  direct  or 
indirect  com])en.sation  in  connection 
with  the  charge:  and  ((")  the  charge  is 
not  paid  to  an  affiliate  of  the  creditor.” 

Fro])osed  comment  32(h)(l  )(iii)-l  in 
the  Bureau’s  2012  HOEFA  Froj)o.sal 
would  have  rejiuhli.shed  this  comment 
as  set  forth  in  the  2011  ATR  Fropo.sal, 
with  one  minor  change.  S])ecifically,  the 
Bureau’s  ])roi)osed  comment 
32(h)(l)(iii)-l  would  have  provided  that 
a  fee  ])aid  by  the  consumer  for  an 
aj)prai.sal  performed  by  the  creditor 
must  he  included  in  points  and  fees 
under  1020.32(h)(l  )(iii),  hut  the 
comment  woidd  have  removed  the 
])hra.se  “even  though  the  fee  mav  he 
excludable  from  the  finance  charge  if  it 
is  bona  fide  and  reasonable  in  amount.” 
The  Bureau  would  have  made  this 
pro])osed  revision  to  comment 
32(h)(l)(iii)-l  for  consistency  with  the 
Bureau’s  propo.sed  more  inclusive 
definition  of  the  finance  charge,  which 
would  have  included  such  appraisal 
fees  in  the  finance  charge  in  all  ca.ses 
(j.e.,  whether  or  not  such  fees  were  hona 
fide  and  reasonable  in  amount). 

In  sum,  neither  the  Board’s  2011  ATR 
Fropo.sal,  nor  the  Bureau’s  2012  HOEFA 
Fropo.sal,  would  have  expanded  the 
scope  of  items  to  he  included  in  points 
and  fees  under  S  1020.32(h)(l)(iii).  hut 
only  would  have  made  certain  clarifving 
changes.  The  Bureau  nevertheless 
received  a  number  of  comments  from 
indu.strv  in  resjjonse  to  proposed 


7(i  FK  273(H).  27404.  27481, 27480  (May 
11.2011). 
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§  1()2{i.32(h)(l)(iii)  as  set  forth  in  the 
2012  HOEFA  Fro])osal. 

IJncciiainty  (A)nc(U'ning  iht^  Onfinition 
of  Points  and  Fans.  First,  the  Buniau 
receivful  several  coninients  suggesting 
tliat  eommenters  were  uncertain  as  to 
the  interaction  of  proposed 
S  1()2().32(1))(1  )(i)  (finance  charge  prong 
of  points  and  fees)  and  (iii)  (real  estate- 
related  cliarges).  C'.oinmenters  noted  that 
the  Hnrean's  jiroposed 
^  1()2H.32(1))(1  )(iii)  would  have  re(|niri!d 
tlie  inclusion  in  points  and  fees  in 
certain  circninstances  of  items  tliat  the 
Bureau’s  proposed  §  l()2(i.32(h)(l  )(i] 
otherwise  would  liave  excluded  from 
points  and  fees  through  that  provision’s 
reliance  on  the  finance  charge  as  the 
starting  point  for  the  points  and  fees 
calculation.  Cominenters  stated  that,  for 
example,  proposed  §  l()2B.32(l))(l)(i) 
would  not  require  the  incln.sion  in 
points  and  fees  of  charges  payal)le  in  a 
com})arahle  cash  transaction  (hecanse 
such  charges  arc;  excluded  from  the 
definition  of  the  financ:e  charge),  Init 
that  pro])osed  ??  1  ()2().32(1))(1  )(iii) 
neverthele.ss  would  require  such  charges 
to  he  included  if  they  were  among  the 
items  listed  in  §  1020. 4(c)(7)  and  met 
any  of  the  other  conditions  specified  in 
^  1()20.32(1))(1  )(iii)  (e.g.,  the  amount  of 
tlie  charge  is  nnreasonahle.  the  creditor 
receives  direct  or  indirect  compensation 
in  connection  with  the  charge,  or  the 
charge  is  paid  to  an  affiliate  of  the 
creditor).'-'*  ('-ommenters  similarlv 
noted  that  §  102(i.32(h)(l)(iii)  would 
include  in  points  and  fees  charges  set 
forth  in  §  1()2(). 4(c)(7)  unless  they  are 
reasonable  and  paid  to  a  third  jiarty,  hut 
that  §  1020. 4(c)(7)  itself  specifies  a  list 
of  real  estate-related  fees  that  are 
excluded  from  the  definition  of  the 
finance  charge  (and  therefore  arguably 
excluded  from  ])oints  and  fees  under 
§  1020.32(h)(l)(i)).  Tliese  eommenters 
advocated  either  that  the  Bureau  clarify 
whether  the  cat(;gories  of  charges 
discussed  above  are  included  in,  or 
excluded  from,  points  and  fees,  or  that 
the  Bureau  clarifv  the  points  and  fees 
definition  by  ado])ting  a  “plain  English” 
approach.  Finally,  one  commenter 
recpiested  that  the  Bureau  edarify 
whether  jiroperty  taxes  are  excluded 
from  j)oints  and  fees  in  all  cases, 
uigardless  of  whether  they  are 
rea.sonahle  in  amount. 

As  noted  above,  neither  ])roposed 
1020.32(h)(l )(i)  nor  proposed 
§  102(i.32(h)(l)(iii)  in  the  Bureau’s  2012 
HOEFA  Froposal  were  intended  to 
change  the  tyjies  of  charges  included  in 
points  and  fees  through  the.se 

'-'■llii!  cominonlors  sugRoslod  that  such  loos 
payat)li!  iii  a  coinparahlc  casli  transaction  l)o 
oxclndod  from  ]K)ints  and  fans. 


])rovisions,  or  the  way  that  the.se 
])rovi.sions  work  together  to  define 
points  and  fees.  The  Bureau  notes  that 
much  of  the  comjtlexity  that  exists  in 
the  exi.sting  points  and  fees  definition 
and  about  which  industry  eommenters 
complained  arises  from  the  retpiirement 
in  'I’lLA  to  use  the  fimmee  charge  as  the 
starting  point  for  jjoints  and  fees. 

To  add  re.ss  any  uncertainty,  however, 
the  Bureau  notes  that  commentarv  to 
§  102().32(h)(l)(i)  as  adopted  in  the  2013 
A'l’R  Final  Rule  ])rovide.s  an  example  of 
how  §  1020.32(h)(l)(i)  and  (iii)  work 
together.  Sjjecifically,  comment 
32(l))(l  )(i)— 1 ,  as  adoj)ted  in  that 
rulemaking,  provides  that,  if  an  item 
meets  the  conditions  for  inclusion  in 
])oint.s  and  fees  specified  in 
S  102(i.32(h)(l)(iii),  then  it  must  he 
included  in  j)oint.s  aiul  fees  irrespective 
of  whether  it  exmstitutes  a  finance 
charge  and,  in  turn,  irrespective  of 
whether  it  would  have  he(;n  included  in 
points  and  fees  under  §  l()2().32(h)(l)(i) 
(/.e.,  even  if  j)ayahle  in  a  comparable 
cash  transaction).  In  other  words,  the 
finance  charge  merelv  con.stitutes  the 
starting  point  for  points  and  fees.  '*^7 

“Reasonable”  or  “Rona  Fide” 

(ilia ryes.  As  noted  in  the  section-hy- 
s(!ction  analysis  of  ^  l()2(i.32(l))(l  )(i)(D) 
above,  .sev(!ral  industrv  eommenters 
argued  that  the  Dodd-Frank  Act  ado|)ted 
a  “bona  fide.”  rather  than  a 
“reasonable”  standard  for  the  exclusion 
from  points  and  lees  of  third-])arty 
charges  when  it  amended  TILA  section 
l()3(hh)(l)(A)(ii)  (/.e..  HOEFA’s  points 
and  fees  coverage  test)  to  exclude  from 
points  and  fees  bona  fide  third-party 
charges  not  retained  by  a  creditor  or  its 
affiliate.  These  eommenters  objected  to 
the  recpiirement  under  proj)osed 
§  l()2(i.32(h)(l  )(iii)  that  the  third-party 
charges  covered  hv  that  provision  he 
“rea.sonahle”  (as  oj)])o.sed  to  “bona 
fide”)  to  he  excluded  from  points  and 
fees. 

The  Bureau  disagrees  that  Congress 
intended  that  a  “bona  fide”  te.st  apply 
in  determining  whether  all  third-|)arty 
charges  may  he  excluded  from  points 
and  fees.  As  noted  in  the  Bureau’s  2013 
A'l’R  Final  Rule,  which  interprets 
similar  j)rovi.sion.s  of  TILA  for  (lualified 
mortgages,'-"  at  the  same  time  that 
Congress  added  the  bona  fide  third- 

In  nisponso  In  coiniiKnilnrs'  (pinstinns 
(:()iu:(!niin^  propnriy  laxos,  tlu;  liuriiau  notos  llial 
(!S(:ro\v(!(l  laxos  aro  oxcliKhid  IVoin  Iho  roal  t!slat(!- 
rolalod  chargos  tliat  must  ho  incliidod  in  points  and 
loos  undor  corlain  circninslanoos. 

For  ipialiliod  morlonoos.  Iho  statntorv 
I'.ountorpart  to  lll.A  soclion  10;i(hh)(1  )(A)(ii)  lor 
high-c.osi  inorlf>a^os  is 'lll.A  soclion 
12;i(',(h)(2)((;)(i),  which  oxcludos  hona  lido  Ihird- 
party  chargos  not  rolainod  hv  a  crodilor  or  its 
alTiliato  Irom  tho  calculation  ol  points  and  loos  lor 
(|ualiriod  mortgaf’os. 


])arty  charge  language  to  TILA  in  section 
103(hh)(l)(A)(ii),  it  retained  long¬ 
standing  TILA  section  103(aa)(4)(C). 
requiring  that,  as  a  pre-condition  for 
excluding  the  third-party  charges  listed 
in  1028. 4(c)(7)  from  points  and  fees, 
that  such  charges  he  “rea.sonahle.”  'I’lie 
Bureau  does  not  believe  that  the  new 
“hona  fide”  third-party  charge  exclusion 
renders  the  pre-existing  “rea.sonahle” 
third-party  charge  exclusion 
meaningless  and,  in  the  absence  of  any 
evidence  that  the  “rea.sonahle” 
provision  has  been  unworkable,  the 
Bureau  declines  to  alter  it.  Instead,  as 
discussed  in  the  section-hv-section 
analysis  of  l()2(i.32(h)(l)(i)(D)  above, 
the  Bureau  concludes,  consistent  with 
its  determination  in  the  2013  ATR  Final 
Rule,  that  §  1020.32(l))(l)(iii),  which 
specifically  addre.sses  the  exclusion  of 
items  listed  in  S lF2h-4(c)(7),  takes 
prec(!denc;e  over  the  more  general 
exclusion  for  hona  fide  third-partv 
charges.  In  respon.se  to  eommenters’ 
concerns  that  the  “reasonableness”  of 
third-party  charges  may  he  .second- 
guessed,  the  Bureau  notes  its  belief  that 
the  fact  that  a  tran.saction  for  such 
.services  is  conducted  at  arms-length 
ordinarily  .should  he  sufficient  to  ensure 
that  the  charge  is  reiisonahle. 

(iharyes  of  Affiliated  Settlement 
Service  Providers.  Many  industry 
eommenters  argued  that  the  points  and 
fees  definition  for  high-cost  mortgages 
should  not  distinguish  between  fees 
paid  to  affiliate  and  non-affiliate  .service 
providers.  Gommenters  thus  suggfi.sted 
that  the  Bureau  use  its  excejition 
authority  to  level  the  playing  field  either 
hv  excluding  hona  fide  and  rea.sonahle 
affiliate  fees  from  points  and  fees,  or  hv 
reipiiring  that  all  non-affiliated  .service 
provider  fees  he  included.  Gommenters 
alternatively  suggested  that  the  Bureau 
require  affiliate  charges  to  he  included 
in  points  and  fees  only  to  the  extent  that 
such  charges  are  unreasonable  or  exceed 
the  market  price  charged  by  unaffiliated 
serx’ice  jiroviders.  Gommenters 
advanced  a  number  of  arguments  in 
sujiport  of  these  jjositions. 

Gommenters  argued  that  there  is  no 
basis  for  a  di.stinction  between  affiliate 
;md  non-affiliate  charges, 
notwithstanding  that  TILA  contemplates 
just  such  a  distinction  for  points  and 
fees.  These  eommenters  stated  that 
affiliiite  business  arrangements  are 

'-”'rlu!  Hurvau  doclinos.  Imwovor.  In  iidopl  a  ruin, 
as  su^nstnd  liy  nno  industry  (:()niini!nli!r.  that  any 
Inn  purmilind  undor  thu  cuslnniary  and  roasnnalilo 
apprai.sal  loo  rido  in  S  l(l2li.42(0.  is  par  so 
roasnnalilo  undor  S  ia2(i.22(l))(l)(iiij  and  bona  fido 
undor  S  U)2l>.:t2(l))(l  )(i)(n).  Again,  in  Iho  alisonoo  nt 
ovidonco  that  Iho  jiro-oxisling  roasnnahlonoss  lost  in 
S  ia2(i.S2(h)(l)(iiij  lias  boon  uinvnrkahlo.  tho  Hiiroan 
floolinos  In  chango  it. 
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exj)rt;ssly  periuittcul  and  regulated  by 
RRSFA,  that  the  Bureau  has  not 
articulated  any  policy  purpo.se  or 
consumer  benefit  to  including  affiliate 
lees  in  points  and  fees,  and  that  the 
Bureau's  2012  HOFBA  Proposal  would 
di.scourage  the  use  of  affiliates,  which 
undercuts  a  goal  of  the  Bureau's  2012 
TILA-RBSPA  lut(;gratiou  l^roposal  to 
iucrea.se  certainty  around  the  cost  of 
affiliate  providers  hv  providing  for  a 
zero  tolerance  for  sett  lenient  charges  of 
affiliated  entities.  The  coniinenters 
further  .stated  that  affiliate  charges,  just 
like  charges  for  services  hy  unaffiliated 
service  providers,  are  set  largely  by 
fatlors  outside  the  creditor's  control, 
such  as  market  price. 

("ommeuters  similarly  argued  that  the 
HOBPA  jiroposal's  inclusion  of 
affiliated  third-jiarty  charges  in  points 
and  fees  woidd  harm  consumers  while 
providing  no  countervailing  Ixmefit.  The 
commenters  asserted  that  roughlv  20 
percent  of  the  market  u.ses  affiliate 
service  providers,  and  that  the.se 
providers  offer  value,  convenience, 
efficiencv.  and  reliahilitv  to  consumers 
hy  providing  “one-stoj)  shojijiing." 
.s|)eeding  up  loan  closings,  and  allowing 
creditors  to  control  the  cpialitv  of 
ancillarv  .settlement  services, 
('.ommenters  pointed  to  studies 
demonstrating  that  affiliate  settlement 
service  providers  are  competitive  in  cost 
with  unaffiliated  service  providers  and 
argued  that  consumers  wouhl  he 
harmed  hy  reduced  choice  and  hv 
having  to  jiay  higher  jirices  as  a  result 
of  reduced  competition  as  lenders 
avoided  using  affiliatcul  .service 
providers  ratlier  than  risk  high-cost 
mortgage  coverage  through  the  jioints 
and  fees  threshold. 

Certain  commenters  exi)ressed 
particular  concern  about  the  inclusion 
in  points  and  fees  of  affiliated  title 
charges.  The.se  commenters  stated  that 
there  is  no  rational  basis  for  recjidring 
affiliated  title  charges  to  he  included  in 
|)oints  and  fees,  because,  for  example, 
title  insurance  fe(;s  are  regulated  at  the 
.State  level  either  through  .statutorilv- 
prescrihed  rates,  or  through  a 
nKpiirement  that  title  insurance 
premiums  he  ])iil)liclv  filed. 

Commenters  noted  that,  as  a  result  of 
.State  regulation,  then;  is  little  variation 
in  title  insurance  charges  from  provider 
to  provider  and  such  charges  an;  not 
subject  to  manipulation.  In  a  variation 
of  the  argument  that  the  Bureau 
generally  should  exclude  affiliate 
.settlement  charges  from  points  and  fees, 
some  comment(!rs  sugge.sted  that  the 
Bureau  should  adojit  a  specific  carve- 
out  for  affiliate  title  f(;es  to  the  extent 
such  fees  are  otherwi.se  r(!gnlated  at  the 
.State  level,  or  to  the  extent  that  such 


charges  are  nia.sonahle  and  do  m)t 
exceed  the  cost  for  nnaffiliated  title 
insurance. 

The  Bureau  is  ado])ting 
^  102().32(!))(l)(iii)  and  related 
commentary  in  the  2013  ATR  Final  Ruh; 
snhstantiallv  as  proj)o.sed  in  the  201  i 
ATR  and  2012  HOFBA  ITopo.sals.'  <" 

The  rationale  .set  forth  in  the  .section-hy- 
section  analysis  of  1020.32(1)1(1  )(iii)  in 
the  2013  ATR  Final  Rule  applies  ecjually 
to  this  rulemaking.  TILA  .section 
103(1)1)1(4)  specifically  mandates  that 
fees  paid  to  and  retained  by  affiliates  of 
the  creditor  he  included  in  calculating 
points  and  fees  for  high-cost  mortgages. 
To  exclude  such  fees  from  points  and 
fees  for  purpo.ses  of  determining  high- 
cost  mortgage  coverage,  the  Bureau 
would  have  to  use  its  exception 
authority  under  TILA  .section  10.5(a). 

The  Bureau  is  aware  of  concerns  that 
including  fees  paid  to  affiliates  in  points 
and  fees  could  make  it  more  difficult  for 
creditors  using  affiliated  .service 
providers  to  stay  under  the  points  and 
fees  threshold  for  high-cost  mortgages. 
On  the  other  hand,  fees  paid  to  an 
affiliate  j)o.se  greater  risks  to  the 
consumer,  since  affiliates  of  a  creditor 
may  not  have  to  compete  in  the  mai  ket 
with  other  providers  of  a  service  and 
thus  may  charge  higher  prices  that  get 
j)as.sed  on  to  the  consumer.  The  Bureau 
believes  that  Congre.ss  weighed  these 
competing  considerations  and  elected 
not  to  exclude  fees  paid  to  affiliates. 
Indeed,  title  XIV  repeatedly 
differentiates  between  affiliates  and 
independent,  third-party  service 
pi'oviders.  .See,  e.g..  Dodd-Frank  Act 
sections  1403,  1411,  1412,  1414,  and 
1431.  The  Bureau  is  not  aware  of  any 
empirical  evidence  suggesting  that 
Congress's  election,  if  implemented, 
would  affect  the  availability  of 
responsible  credit,  or  otherwise  harm 
consumers,  and  therefore  does  not 
believe  that  it  woidd  be  apjirojiriate  to 
use  its  exception  authority  in  this 
instance. 

32(1)1(1  )(iv) 

As  noted  in  the  Bureau's  2013  ATR 
Final  Rule,  section  1431(i;)  of  the  Dodd- 
Frank  Act  amended  TILA  to  add  new 
TILA  .section  103(bb)(4l(D),  which 
codifies,  with  a  few  adjustments, 
existing  102().32(bl(l)(iv).  .Section 
1020.32(1)1(1  )(iv)  reipnres  the  inclusion 


' '"(junincnl  :<2|li)( I )(iii)-l  is  iidopUid  in  IIk?  2()1:) 
ATR  Fin.d  Kulo  williniil  llu;  chiiiij*);  proposisl  in  IIk; 
2012  HOld’A  I’niposid  (li!il  would  havo  accoiintod 
foi'tlu!  Huroau's  propostal  inoro  inclusivo  dtdinilioii 
ol  tlu!  linanct!  (:har}>(!.  As  di.scussod.  tlu;  lltiroaii 
plans  to  dolttrinint!  wIitMlior  to  iinalizi;  tlio  nioro 
indnsivt!  tinanco  t:liai>;(i  propostal  in  its  2012 
TII.,\-RKS1’A  Inltt^ralittn  Prtipttsal  at  a  latta  tiinn.  in 
t:tinjunf:titin  with  tht;  tinali/.atittn  til  that  |)rt)pt)sal. 


iti  points  and  fees  for  high-co.st 
tnortgages  of  certain  credit  itisurance 
and  debt  cancellation  premiums. 

The  Board’s  2011  ATR  Fropo.sal 
woitld  hiive  itn])lemented  TILA  section 
103(bb)(4)(D)  by  amending  existing 
§  220.32(1)1(1  )(ivl  to  tntck  tbe  language 
.set  forth  in  the  Dodd-Frank  Act.' " 
.Si)ecifically.  the  2011  ATR  ITopo.sal 
wottld  have  jirovideil  that  points  and 
fees  include  premiums  payable  at  or 
before  closing  for  any  credit  life, 
disability,  unemploytneiit,  or  credit 
})ro})erty  insurance,  or  any  other 
accident,  loss-of-income,  life  or  health 
insurance,  or  any  payments  directly  or 
indirectly  for  any  debt  cancellation  or 
susiiension  agreement  or  contract.  The 
2011  ATR  Fropo.sal  also  would  have 
added  new  comment  32(b)(l  l(iv)-2  to 
clarify  that  “credit  |)roperty  insurance" 
includes  insurani;e  against  loss  or 
damage  to  jiersonal  jnojierty  such  as  a 
houseboat  or  manufactured  home. 

Proposed  ^  102().32(bl(l)(iv)  in  the 
Bureau’s  2012  HOEFA  Proposal 
republished  the  Board’s  projiosed 
revisions  and  additions  to 
§  220.32(b)(l)(iv)  and  comment 
32(b)(ll(iv)-l ,  as  well  as  the  Board’s 
])roi)o.sed  new  comment  32(b)(l  )(iv)-2, 
substantially  as  pro])osed  in  the  Board’s 
2011  ATR  Fropo.sal.'-"^  In  addition, 
])ropo.sed  comment  32(b)(l)(iv)-l  would 
have  clarified  that  credit  insurance 
premiums  must  be  included  in  points 
and  fees  if  they  are  paid  at 
consnmmation,  whether  they  are  jiaid  in 
cash  or,  if  permitted  by  applicable  law, 
financed.  'I  he  Bureau  stated  that  the 
clarifying  jjhrase  “if  permitted  by 
api)licable  law”  was  necessary  because 
section  1414  of  the  Dodd-Frank  Act 
added  to  TILA  new  .section  120(;(d) 
j)rohibiting  the  financing  of  most  ty])es 
of  credit  insurance.'-"* 


"'Set!  7(i  r-'R  27:{<)0.  2741)4-0.').  27481.  2748!) 

(Miiv  11. 201 1). 

"'-In  its  2011  ATR  Proposal.  Ihn  Hoard  did  not 
proposn  to  ini|)i(!ni(!nl  in  the;  dolinition  oi  points 
and  Inns  tlin  provision  in  sntlion  14;il((:)  o!  thn 
Oodd-l-'rank  Act  that  spncilins  that  "insnranen 
prianiums  or  dnht  cancnilation  or  siispnnsion  Inns 
calculated  and  paid  in  lull  on  a  inonthlv  basis  shall 
not  hn  considnntd  financitd  hv  thn  ernditor.  "  In  its 
2t)12  IIORPA  Pro|)osal.  thn  Human  proposed  to 
iinpIcMiient  that  |)rovision  in  ))roposnd 
§  I02(i.,'14(a)(10)  |)rohihitin^  thn  linancin^  ol  points 
and  Inns  lor  high-cost  mortgagns.  Sim  tin;  snetion-hv- 
snetion  analysis  ol  1020. 84(a)(  10)  hnlow. 

"“In  g(!in!ral.  TILA  .si-ction  12!)(;(d)  provides  that 
no  ernditor  may  linancn.  directly  or  indirectly,  in 
connection  with  any  rnsidemtial  mortgage  loan  or 
with  any  extension  ol  ('.redit  under  an  open-end 
consimuM'  cre^dit  plan  secnr(!d  hv  the  principal 
dwelling  of  the  consumer,  any  credit  liln.  credit 
disability,  enulit  unemplovment.  or  credit  propertv 
insurance,  or  any  other  accident,  loss-ol-incomt!. 
lile.  or  health  insuranct!.  or  any  payimmts  directlv 
or  indirectly  for  any  debt  cancellation  or 
susp(!nsion  agreement  or  contract.  lll.A  section 
12!)C()1)(1)  specifies  that  insurance!  imiiniums  or 

(^uitiiiiuut 
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'I’hi;  Bureau  did  not  receive  many 
comments  on  ])n)j)os(Hl 
^  l()2(i.32(l))(l  )(iv)  as  set  Forth  in  the 
2t)12  llOEl^A  Broi)osal.  A  few  industry 
commenters  recjuested  that  the  Bureau 
clarify  whether  insurance  pnmiiums 
that  are  solely  for  the  consumer’s 
benefit,  such  as  homeowner's  insurance, 
must  h(;  included  in  ])oints  and  fees. 

One  such  conunenter  si)ec:ifically  noted 
that  certain  types  of  voluntary  insurance 
and  service  contract  products  for 
mamdactured  homes,  like  homeowner’s 
insurance,  protect  tin;  consumer  as 
Ixmeficiary  and  not  the  creditor.  This 
commenter  recpiested  that  the  Bureau 
clarify  in  commentary  that  such 
products  are  clearly  excluded  from  the 
definition  of  credit  jjroperty  insurance. 
At  least  one  industry  commenter  akso 
stated  that  the  statutory  (and  thus 
Regulation  Z’s)  definition  of  j)oints  and 
fees  contradicts  itself  on  whether  hazard 
insurance  premiums  are  included.  The 
commenter  stated  that  hazard  insurance 
premiums  ar(i  payable  in  com])arable 
cash  tran.sactions.  and  therefore 
excludeil  under  1028. 32(t))(l  )(i)  (the 
finance  charge  prong  of  ])oints  and  fees). 
The  commenter  argued  that  the 
regulation  .shonld  he  clear  that  hazard 
insurance  premiums  are  excliuhid  from 
points  and  fees  in  all  cases  because  they 
are  payable  in  a  cash  transaction. 

Tiie  Bureau  is  adopting 
§  l()2(i.32(h)(l  )(iv)  and  comments 
32(t))(l  )(iv)-l  and  -2  in  the  2013  ATR 
Final  Ride  suhstantiallv  as  inojiosed  in 
the  2011  ATR  and  2012  HOEPA 
Proposals.  However,  as  noted  in  the 
2013  ATR  Final  Rule,  §  1020.32(h)(l)(iii) 
is  ado])ted  in  that  rulemaking  with  the 
clarification  in  comment  32(h)(l  )(iii)-3 
that  jnemiums  or  other  charges  for  “anv 
other  life,  accident,  health,  or  loss-of- 
income  insurance”  need  not  he 
included  in  points  and  fees  if  the 
consumer  is  the  sole  beneficiary  of  the 
insurance.  As  with  other  charges  that 
are  specifically  required  to  he  included 
in  points  and  fees,  hazard  insurance 
premiums  (unless  solely  for  the  benefit 
of  the  consumer)  are  included  even  if 
they  are  not  payable  in  a  comparable 
cash  tran.saction  and  thus  not  jiart  of  thi; 
finance  charge. 

32(h)(l)(v) 

As  noted  in  the  Bureau’s  2013  ATR 
Final  Rule,  section  1431(c)  of  the  Dodd- 
Frank  Act  amended  TIEA  to  add  new 
TIEA  section  103(1)1))(4)(E),  which 


cancol  lilt  ion  or  .susponsion  loos  calculiilod  nnd 
p.dd  in  lull  on  <i  niontldv  basis  shall  not  lio 
considurod  linancod  by  tbo  croditor,  and  (d)(2) 
provides  tluit  the  pridiibition  does  not  apjily  to 
reasoiiiible  credit  uneinploynient  insurance  that  it 
not  paid  to  tlie  creditor  or  an  aliiliate  of  the 
creditor. 


requires  the  inclusion  in  jioints  and  fees 
of  the  maximtnn  prepayment  fees  and 
penalties  which  mav  he  charged  or 
collected  under  the  terms  of  the  credit 
tran.saction.  'I'lie  Board’s  2011  ATR 
Pro])osal  ])roposed  to  implement  this 
statutory  change  in  new 
§  22(i.32(h)(l  )(v).  Pro])osed 
§  1020.32(l))(1)(v)  in  the  Bureau’s  2012 
HOEPA  Proiiosal  republished  the 
Board’s  jiropo.sed  ^  22().32(h)(l  )(v), 
exciqit  that  it  would  have  replaced  a 
cross-reference  to  the  Board’s  jiroposed 
ilefinition  of  prejiayment  penalty  for 
(pialified  mortgages  (/.e.,  the  Board’s 
proposed  ^  22().43(1))(10))  with  a  cross- 
reference  to  the  definition  of 
prepayment  jienalty  for  closed-end 
creilit  transactions  .set  forth  in  the 
HOEPA  Projio.sal’s  §  1020.32(b)(8)(i). ' 

The  Bureau  received  few  comments 
on  propo.sed  §  1020.32(l))(l)(v).  Several 
commenters  observed  that  jiroposed 
§  102().32(l))(l)(v),  when  read  together 
with  the  Bureau’s  definition  of 
prepayment  penalty  for  closed-end 
criulit  transactions  in  jiroposed 
S  l()2().32(t))(8)(i),  would  have  required 
the  inclusion  in  points  and  fees  of  bona 
fide  third-party  charges  waived  by  the 
creditor  on  the  condition  that  the 
consumer  did  not  prepay  the  loan,  even 
though  the  Bureau’s  projiosal  would 
have  permitted  certain  such  charges  to 
he  excluded  from  the  definition  of 
])re|)ayment  penalty  (and,  in  turn,  from 
points  and  fees)  for  HELOCs.  Those 
comments  are  addre.ssed  in  the  .section- 
hy-section  analysis  of  §  1()2(i.32(h)(())(i) 
below. 

Projio.sed  §  l()2(j.32(l))(l)(v)  reijniring 
the  inclusion  in  points  and  fees  of  the 
maximum  prepayment  fees  and 
penalties  which  may  he  charged  or 
collected  under  the  terms  of  the  credit 
otherwise  is  being  adopted  in  the  2013 
ATR  Final  Rule  substantially  as 
projjosed. 

32(h)(l)(vi) 

Section  1431(c)  of  the  Dodd-Frank  Act 
amended  TILA  to  add  new  I’lLA  section 
l()3(l)h)(4)(F),  which  reijuires  the 
inclusion  in  points  and  fees  of  all 
jirepayment  fees  or  jienalties  that  are 
incurred  by  the  consumer  if  the  loan 
refinances  a  previous  loan  made  or 
currently  held  by  the  same  creditor  or 
an  affiliate  of  the  creditor.  The  Board’s 
2011  ATR  Proposal  propo.sed  to 
implement  this  statutory  change  in  new 
5?  220.32(h)(l  )(vi)  by  providing  for  the 
inclusion  in  points  and  fees  of  the  total 


'  '■*  Sao  7(i  KK  2730(1.  274().'i,  274«1  (Mnv  11. 
2011). 

'■‘’■T)i(!  Buroiiu  is  tinnlizin^  proiwsiKl 
S  102().32(l))(«)(i)  as  S  102(i.32(h)(())(i)  in  Ihn  2013 
ATR  Final  Rnin.  Sea  thn  soclion-hy-soction  analysis 
ol  §  102(i.32(h)((>)(i)  holow. 


prepayment  penalty  incurred  by  the 
consumer  if  the  consumer  refinances  an 
exi.sting  mortgage  loan  with  the  current 
holder  of  the  existing  loan,  a  .servicer 
acting  on  behalf  of  the  current  holder, 
or  an  affiliate  of  either. '  *'*  Propo.sed 
§  l()2(i.32(l))(l)(vi)  in  the  Bureau’s  2012 
HOEPA  Projiosal  republished  the 
Board’s  pro|)o.sed  §  22().32(h)(l)(vi). 
except  that  it  would  have  replaced  a 
cro.ss-reference  to  the  Board’s  jiropo.sed 
definition  of  prepayment  jienalty  for 
(inalified  mortgages  (i.e.,  the  Board’s 
projio.sed  §  22(j.43(h)(l()))  with  a  cro.ss- 
reference  to  the  definition  of 
prejiayment  penalty  for  closed-end 
credit  transactions  in  proposed 
§  l()2().32(h)(8)(i).'-*7  The  Bureau  did  not 
receive  any  comments  specifically  in 
re.sjjonse  to  projiosed  S  l()20.32(h)(l)(vi). 

Projiosed  §  102().32(h)(l)(vi)  is  being 
adojited,  suhstantiallv  as  proposed  in 
the  2011  ATR  and  2012  HOEPA 
Pro])osals.  in  §  102().32(h)(l)(vi)  in  the 
2013  ATR  Final  Rule,  with  only  minor 
changes  for  clarity.  As  noted  in  the 
preamble  to  the  2013  ATR  Final  Rule, 
the  Bureau  believes  that  it  is  ajijiropriate 
for  ^  102(j.32(h)(l)(vi)  to  apply  to  the 
current  holder  of  the  existing  mortgage 
loan,  the  servicer  acting  on  Ixihalf  of  the 
current  holder,  or  an  affiliate  of  either 
(j.e.,  and  not  to  the  creditor  that 
originally  made  the  loan,  if  that  creditor 
no  longer  holds  the  loan).  The  entities 
that  are  listed  in  §  102(i.32(h)(l)(vi)  are 
the  entitiiis  that  would  refinance  the 
tran.saction  and.  as  a  practical  matter, 
gain  from  the  prepayment  jienalties  on 
the  jirevions  transaction.  Accordingly, 
the  Bureau  is  invoking  its  excejition  and 
adjustment  authority  under  Tlf.A 
section  l().'i(a)  with  respect  to  the 
provision.  The  Bureau  believes  that 
adjusting  the  statutory  language  will 
more  precisely  target  the  entities  in  the 
current  market  environment  that  would 
benefit  from  refinancing  loans  with 
prepayment  penalties,  more  effectively 
deter  loan  flijiiiing  to  collect 
jirejiayment  penalties,  and  help 
pre.serve  consumers’  access  to  safe, 
affordable  credit.  It  akso  will  les.sen  the 
compliance  burden  on  other  entities 
that  lack  an  incentive  for  loan  flipping, 
such  as  a  creditor  that  originated  the 
exi.sting  loan  hut  no  longer  holds  the 
loan.  For  these  niasons,  the  Bureau 
believes  that  use  of  its  exception  and 
adjustment  authority  is  necessary  and 
projier  under  'I’lEA  .section  lO.'ifa)  to 
effectuate  the  purposes  of  and  facilitate 
compliance  with  TILA. 


'  •'CSri;  7(i  I'R  273!H).  2740,').  27481  (Miiy  11. 

2011). 

'■*' As  .'ilriNulv  iioUkI,  IIu;  Bureau  is  nnalizin}> 
|)r()p()S(!(l  S  102(i.32(h)(8)(i)  as  S  102(>.32(h)((i)(i)  in 
till!  2013  ATR  Final  Ruin.  Saa  Ihn  swiion-hy-snclion 
analysis  lor  proposnd  §  ]02i>.32(h)((i)(i).  hnlow. 
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32(1))(2) 

IT()j)().s(‘d  Provisions  Not  Adojitcnl 

As  not(;(l  in  the  sect ion-hy-sect ion 
analysis  of  S  1()2(i.32(l)){l)(ii)  al)ove. 
.section  1431(c)  of  the  Dodd-Frank  Act 
amended  TILA  to  recjuire  tlie  inclusion 
in  points  and  fees  for  high-cost 
mortgages  (and  (|ualified  mortgages)  of 
all  compensation  paid  directly  or 
indirectly  hy  a  consumer  or  a  creditor  to 
a  “mortgage  originator.”  As  also  noted 
above,  tin;  Board's  2011  ATR  Proposal 
j)roposed  to  im])lement  this  statntorv 
change  in  j)roposed  §  22(>.32(h)(l)(ii) 
utilizing  the  term  “loan  originator."  as 
defined  in  existing  §  1020.30(a)(l ), 
rather  than  the  .statutory  term  “mortgage 
originator.”  > In  turn,  the  Board 
proposed  new  5?  220. 32(h)(2)  to  exclude 
from  points  and  fees  com})en.sation  })aid 
to  certain  categories  of  persons 
specifically  excluded  from  the; 
definition  of  "mortgage  originator”  in 
amended  TILA  section  103.  namelv 
emj)loye(!s  of  a  retailer  of  manufactured 
homes  under  certain  circumstances, 
certain  real  estate  brokers,  and 
servicers.'-*”  The  Bureau’s  |)roposed 
§  1020. 32(h)(2)  republished  the  Board's 
propo.sed  220.32(h)(2).  with  certain 
terminology  changes  to  reflect  the  scope 
of  tran.sactions  covered  hv  ^  1020.32, 
rather  than  only  S  1020.43,  as  in  the 
Board’s  proi)o.sal.  The  Bureau  received 
numerous  comments  concerning 
propo.sed  §  1020.32(h)(2).  These 
comments  are  di.scnssed  in  the  section- 
hy-.section  analysis  of  §  1020.32(h)(l  )(ii) 
al)ove.  Instead,  the  Bureau  finalizes  the 
definition  of  ])oints  and  fees  for  HELOCs 
in  §  1020.32(h)(2). 

Points  and  Fees  for  HELOCs 

As  discussed  in  the  section-hy-.section 
analysis  of  §  1020.32(a)  above,  TILA 
section  103(t)h)(l)(A)  as  amended  hy  the 
Dodd-Frank  Act  jjrovides  that  a  “high- 
cost  mortgage”  may  include  an  open- 
end  creilit  plan  .secured  hy  a  consumer’s 
principal  dwelling.  Section  1431(c)  of 
the  Dodd-Frank  Act,  in  turn,  amended 
TILA  hy  adding  new  section  103(hh)(5), 
which  specifies  how  to  calculate  jioints 
and  fees  for  HELOCs.  Unlike  TlLA’s  pre- 
exi.sting  jioints  and  fees  definition  for 
closed-end  credit  transactions,  which 
enumerates  six  specific  categories  of 
items  that  creditors  must  include  in 
jioints  and  fees,  the  points  and  fees 
jH’ovision  for  HELOCs  siiujilv  provides 
that  ])oints  and  fees  for  open-end  credit 
|)lans  are  calculated  hy  adding  “the  total 
points  and  fees  known  at  or  before 
closing,  including  the  maximum 
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prepayment  jienalties  that  may  he 
charged  or  collected  under  the  terms  of 
the  credit  transaction,  plus  the 
minimnm  additional  fees  the  consumer 
would  he  required  to  pay  to  draw  down 
an  amount  ecpial  to  the  total  credit 
line.”  Thus,  apart  from  identifying  (1) 
maxinunn  prepayment  penalties  and  (2) 
fees  to  draw  down  an  ainoimt  ecpial  to 
the  total  caeclit  line,  the  Dodd-Frank  Ac;t 
did  not  enumerale  the  siiecafic:  items 
that  should  he  included  in  “total  ])oints 
and  fees”  for  HELOCis. 

For  c.larity  and  to  facalilate 
c:c)m])lianc:e,  the  2012  HOEPA  Proposal 
would  have  implemented  TILA  section 
l()3(hh)(5)  in  §  l()2().32(h)(3)  (i.e., 
separately  from  c:losecl-end  ])oints  and 
fees)  and  would  have  defined  ])oinls 
and  fees  for  HELOCs  to  include  the 
following  c.ategories  of  charges:  (1)  Eac:h 
item  recpiired  to  he  inc:hicled  in  points 
and  fees  for  closed-end  credit 
tran.sac:tions  under  §  1()2(j.32(h)(1 ),  to 
the  extent  a])j)lic:ahle  in  the  open-end 
c:reclit  c;ontext;  (2)  c;ertain  partic:ipatic)n 
fees  that  the  creditor  may  inqiose  on  a 
c;onsiimer  in  c;onnec:tion  with  an  ojien- 
end  c:redit  |)lan:  and  (3)  the  minimnm 
fee  the  c;reclitor  vvonlcl  recinire  the 
consumer  to  ])ay  to  draw  clown  an 
amount  ecpial  to  the  total  i:redit  line. 
Eac;h  of  these  items,  along  with  certain 
moclific;atic)ns  adopted  in  the  final  rule 
in  response  to  ciommeuts  rec;eivecl,  is 
discaissed  below. 

32(h)(2)(i) 

Proposed  §  l()2().32(h)(3)(i)  would 
have  provided  that  all  items  inc:hidecl  in 
the  financ:e  charge  under  ^  1()2().4(a)  and 
(h),  exc;ept  interest  or  the  time-price 
differential,  must  he  inc:hiclecl  iu  points 
and  fees  for  open-end  cacidit  jjlans,  to 
the  extent  such  items  are  payable  at  or 
before  acc;c)uut  opening.  This  provision 
generally  would  have  mirrored 
])roj)C)sed  §  l()2(j.32(h)(l)(i)  for  c:losecl- 
encl  credit  tran,sac;tic)ns,  with  the 
following  differenc;es. 

First,  ])roj)C)sed  t?  1()2(i.32(h)(3)(i) 
would  have  spec:ifiecl  that  the  items 
iuc:luclecl  iu  the  fiuauc.e  charge  under 
^  l()2().4(a)  and  (h)  must  he  inc:luclecl  in 
points  and  fec^s  only  if  they  are  payable 
at  or  before  ac;c:c)nnt  opening.  Propo.sed 
comment  32(h)(3)(i)-l  would  have 
clarified  that  this  jirovisiou  was 
intended  to  address  the  jjotential 
unc:ertainty  that  could  arise  from  the 
fact  that  c:erlain  c:harges  inc:lncleci  in  the 
financ:e  c;harge  under  §  l()2().4(a)  and  (h) 
are  transac:tic)u  c:c),s(s  unicpie  to  HELCXis 
that  often  may  not  he  known  at  ac:c:cnint 
ojieniug.  Projiosed  c:onunent  32(h)(3)(i)- 
1  thus  would  have  ex])lainecl  that 
charges  payable  after  the  ojiening  of  a 
HELO(],  for  examjile  minimum  monthly 
financ.e  c:harges  and  .servic;e  c;harges 


based  either  on  acc:c)nnt  activity  or 
inactivity,  need  not  he  inc;hiclecl  in 
points  and  fees  for  HELOfis,  even  if  thev 
are  inc:luded  in  the  financ;e  c;harge  under 
§l()2().4(a)  and  (h).  Transac:tic)n  fees 
generally  are  akso  not  included  in  |)C)ints 
and  fees  for  HELOCs,  except  as 
jirovided  in  propo.sed 
tj  1()2(i.32(h)(3)(vi). 

Sei:oncl,  in  contrast  to  ])rc)po.secl 
§  l()2(i.32(h)(1  )(i)  for  c;losecl-encl  credit 
transac:tion.s,  pro])C)sed  §  1()2(j.32(h)(3)(i) 
for  HELOCs  would  not  have  addressed 
the  more  inclusive  definition  of  the 
finance  c:harge  ])roj)C).secl  in  the  Bureau’s 
2012  TILA-RIvSPA  Integration  Propo.sal. 
.Snc:h  language  was  unncR;e.s.sary  in  the 
open-end  cacidit  context,  because  the 
Bureau’s  2012  TILA-RESPA  Projiosal 
proposed  to  adopt  the  more  inclusive 
finance  charge  only  for  closed-end 
c:redil  transactions. 

Third,  the  Bureau  would  have  omitted 
from  lU'oposed  §  1020.32(h)(3)(i)  as 
uunece.ssary  the  exclusion  from  ])oint.s 
and  fees  set  forth  in  amended  TILA 
.section  103(t)h)(l  )(C)  for  premiums  or 
guaranties  for  government-provided  or 
certain  PMl  premiums.  The  Bureau 
nuder.stauds  that  such  insurance 
products,  which  are  designed  to  protect 
c:reclitors  originating  loans  with  high 
loan-to-value  ratios,  are  normally 
inapplic:ahle  in  the  context  of  HELOCs. 

The  Bureau  rec;eivecl  several 
comments  c:onceruing  proposed 
§  1()2().32(h)(3)(i).  One  inchistrv 
commenter  expressed  concern  that  the 
different  foriunlatiou  of  ]U'c)])c)sed 

l()2(i.32(h)(l)(i)  for  clc).secl-end  credit 
tran.sactions  and  pro])osecl 
§  l()2(i.32(h)(3)(i)  for  HELO("s  reflected  a 
suhstautive  difference  in  the  approac:h 
to  points  and  fees  in  the  clo.sed-  and 
open-end  credit  contexts.  A  consumer 
group  commenter  urged  the  Bureau  to 
coordinate  the  clo.sed-  and  ojien-end 
points  and  fees  definitions  to  establish 
a  clear  ami  cousi.stent  rule  in  both 
contexts  for  when  charges  must  he 
included  iu  the  calculation  (/.a, 
whether  points  and  fees  includes  any 
charges  in  connection  with  the 
transaction,  charges  "jiayahle”  at  or 
before  consummation  or  account 
ojieuing,  or  charges  “known”  at  or 
before  consummation  or  account 
ojiening).  Finally,  the  Bureau  received 
one  comment  suggesting  that  it 
incorporate  TILA  .section  l()3(hh)(l)((i) 
concerning  mortgage  insurance 
premiums  into  the  points  and  fees 
definition  for  HELCXis  as  a  projihylactic 
measure,  even  though  such  juodiicts 
typically  are  not  associated  with  open- 
end  credit  plans. 

The  Bureau  finalizes  §  102(i.32(h)(3)(i) 
.substantially  as  projio.sed,  in 
§  l()2h.32(h)(2)(i).  However,  the  Bureau 


omits  tlu!  proposed  roforonco  to  charges 
“])ayal)le”  at  or  before  account  opening. 
As  discussed  in  the  section-hy-section 
analysis  of  §  H)2().:f2(l))(l )  aliove,  the 
final  rule  instead  clarifies  that  each  of 
the  charges  in  the  ])oints  and  fees 
calculation  for  llELfX's  must  he 
incdiuhid  (as  under  final  §  l()2(i. 32(h)(1) 
for  closed-end  cnulit  transactions)  only 
if  it  is  “known”  at  or  before  account 
opening.  The  result  of  this  change  is 
consistency  between  the  final  rules  for 
j)oints  and  fees  in  l()2(i.32(h)(l )  for 
closed-end  credit  and  §  l()2(j.32(l))(2)  for 
llELOCs.  In  addition,  as  suggested  by 
one  coinmenter,  the  Hureau  is 
incorporating  TlLA’s  ])rovisions 
concerning  mortgage  insurance 
premiums  into  the  definition  of  j)oints 
and  fees  for  HELtlCs  in 
^  1()2(i.32(h)(2)(i)(B)  and  (C). 

32(l))(2)(i)(B) 

The  Bureau  adopts 

l()2().32(h)(2)(i)(B)  in  the  final  rule  to 
clarify  that  government  mortgage 
insurance  premiums  and  guarantees  are 
excluded  from  points  and  fees  for 
HELOCs,  just  as  they  are  from  points 
and  fees  for  closed-end  credit 
transactions.  Thus.  l()2(i.32(l))(2)(i)(B) 
for  HEEOQs  mirrors  §  1()2(i.32(h)(l)(i)(B) 
as  ado])ted  in  the  2013  ATR  Final  Rule 
for  clo.sed-end  credit  transactions,  and 
comment  32(h)(2)(i)(B)  cross-references 
comment  32(h)(l  )(i)(B)  for  further 
guidance.  The  Bureau’s  2012  l  lOEPA 
Bropo.sal  would  not  have  incorporated 
this  jirovision  of  TILA  into  the 
definition  of  points  and  fees  for 
HELOCs.  However,  upon  further 
consideration,  the  Bureau  believes  that 
even  if  such  mortgage  insurance  is  not 
common  for  HELOCs,  it  is  useful  to 
exclude  the.se  tyjjes  of  j)remiums  and 
guarantees  from  the  ]K)ints  and  fees 
definition  to  accommodate  the 
])ossil)ility  of  this  product  developing 
for  HELOCs.  Additionally,  to  ease 
compliance,  the  Bureau  believes  it  is 
desirable  for  the  definition  of  points  and 
fees  for  closed-end  credit  transactions 
and  HEL(X]s  to  he  jiarallel  to  the 
greatest  extent  jiracticahle.  Accordingly, 
the  Bureau  interprets  TILA  section 
1()3(1)1))(.'5)  as  containing  an  exclusion 
for  government  premiums  and 
guarantees  that  is  ])arallel  to  that  for 
closed-end  transactions,  and  is 
exercising  its  authority  under  TILA 
.section  l()3(l)h)(4)(C)  to  ensure 
consistent  treatment. 

32(h)(2)(i)(C) 

The  Bureau  adopts 

§  l()2(i.32(h)(2)(i)(C)  in  the  final  rule  to 
clarify  that  BMI  premiums  an;  excluded 
from  points  and  fees  for  HELOCs  to  the 
.same  extent  that  they  are  excluded  from 


])oint.s  and  fees  for  closed-end  credit 
tran.sactions.  Thus,  §  l()2().32(h)(2)(i)(C) 
for  HELCX^s  mirrors  l()2().32(l))(l)(i)(C) 
as  adopted  in  the  2013  ATR  Final  Rule 
for  closed-end  credit  tran.sactions.  and 
comment  32(h)(2)(i)(C)  cros.s-ref<!rence.s 
comments  32(1))(1  )(i)((;)-l  and -2  for 
further  guitlance.  'I’he  Bureau’s  2012 
HOEBA  Bropo.sal  would  not  have 
incorporated  this  provision  of  TILA  into 
the  definition  of  points  and  fees  for 
HELCXls.  However,  upon  furtluir 
consideration,  the  Bureau  believes  that 
even  if  such  mortgage  insurance  is  not 
common  for  HELOCs,  it  is  u.seful  to 
include  it  in  the  jioints  and  fees 
definition,  as  noted  above.  For  the  same 
reasons  di.scus.sed  above  in  connection 
with  government  j)remium,s,  the  Bureau 
interprets  TILA  .section  103(hh)(.‘j)  as 
containing  an  exclusion  for  BMI 
premiums  that  is  j)arallel  to  that  for 
clo.sed-end  transactions,  and  is 
exercising  its  authority  under  TILA 
section  103(hh)(4)(G)  to  ensure 
consi.stent  treatment. 

32(h)(2)(i)(D) 

As  discussed  in  the  section-hy-section 
analvsis  of  1()2().32(1))(1  )(i)(D)  above, 
amended  TILA  .section  103(l)h)(l)(A)(ii) 
excludes  from  ])oints  and  fees  for  high- 
cost  mortgages  bona  fide  third-])arly 
charges  not  nitained  by  the  creditor, 
mortgage  originator  or  an  affiliate  of 
either.  The  projjo.sal  would  have 
imjilemented  this  provision  for  both 
cdosed-  and  oj)en-end  credit  tran.sactions 
in  ])ro]Josed  §  l()2(i.32(h)(.'i)(i),  with  a 
cross-reference  to  ^  102(i.3(i(a)(l)  for  the 
definition  of  loan  originator.''*" 

Bropo.sed  102(1. 32(h)(.'i)(i)  would  have 
.s])ecified,  however,  that  “loan 
originator”  as  used  in  that  jn'ovision 
meant  a  loan  originator  as  that  term  is 
defined  in  §  102(1. 3(l(a)(l ), 
notwithstanding  ^  102(1. 3(l(f).  The 
Bureau  believed  that  such  a  clarification 
was  necessary  for  HELOCs  because 
originators  of  open-end  credit  j)lans  are 
not,  strictly  sj)eaking,  “mortgage 
originators”  as  that  term  is  defined  in 
amended  TILA  section  103.  TILA 
section  l()3(cc)(2)(A)  defines  a  mortgage 
originator  as  a  person  that  performs 
specific  activities  with  respect  to  a 
“residential  mortgage  loan,”  and  TILA 
section  l()3(cc)(.'l)  excludes  consumer 
credit  transactions  under  an  open-end 
credit  i)lan  from  the  definition  of 
residential  mortgage  loan.  Thus,  on  its 
face,  TILA  section  l()3(l)h)(l)(A)(ii) 
could  he  read  not  to  exclude  from  points 
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and  fees  bona  fide  third-party  charges 
not  retained  by  an  originator  of  an 
HELCXk  As  stated  in  the  proposal,  the 
Bureau  believes  bona  fide  third-])arty 
charges  not  retained  by  a  loan  originator 
should  he  excluded  from  jioints  and  fees 
whether  the  originator  is  originating  a 
clo.sed-  or  ojien-end  credit  transaction. 
Accordingly,  propo.sed  §  l()2().32(h)(.1)(i) 
stated  that,  for  purposes  of 

102(1. 32(h)(.‘l)(i),  the  term  “loan 
originator”  means  a  loan  originator  as 
that  term  is  defined  in  §  102(1. 3(l(a)(l) 
(/.e.,  in  general,  an  originator  of  any 
consumer  mortgage  credit  tran.saction) 
notwithstanding  §  102(1.3(1(1),  which 
otherwi.se  limits  the  term  “loan 
originator”  to  jiersons  originating 
clo.sed-end  credit  tran.sactions. 

The  B'lireau  did  not  receive  any 
comments  concerning  its  projiosal  to 
treat  originators  of  HELOtils  and 
originators  of  clo.sed-end  credit 
transactions  ecjually  for  purpo.ses  of  the 
bona  fide  third-party  charge  exclusion 
from  points  and  fees.  Thus,  the  Bureau 
finalizes  the  jirovision  suhstantiallv  as 
jiropo.sed.  However,  in  light  of  the  fact 
that  the  Bureau  is  ado})ting  the  bona 
fide  third-party  charge  exclusion  for 
closed-end  credit  tran.sactions  in 

102(1. 32(l))(l)(i)(D)  in  the  2013  ATR 
Final  Rule  (/.e.,  rather  than  in 
§  102(1. 32(h)(.1)(i)  for  both  clo.sed-  and 
ojien-end  credit  tran.sactions.  as 
propo.sed),  the  Bureau  adopts  a  .separate 
exclusion  for  HELtXis  in 

102(1. 32(h)(2)(i)(D)  of  the  2013  HOEBA 
Final  Rule,  which  mirrors  the  jirovision 
for  clo.sed-end  credit  transactions.  Thus, 
the  final  rule  for  HELOCs  reflects  the 
fact  that  mortgage  insurance  premiums, 
certain  real  estate-related  charges,  and 
certain  credit  insurance  jiremiums  may 
sometimes  he  included  in  jioints  and 
fees  for  HELOCs  according  to  the 
specific  recjnirements  in 
§  102(1. 32(h)(2)(i)(C),  (ii),  and  (iii),  even 
if  those  charges  might  otherwise  have; 
been  excluded  from  points  and  fees  as 
bona  fide  third-party  charges. 

32(h)(2)(i)(E)  and  (F) 

As  di.scu.ssed  in  the  section-hy-.section 
analysis  of  §  102(1. 32(h)(l  )(i)(E)  and  (F) 
above,  section  1431(d)  of  the  Dodd- 
Frank  Act  added  new  section  l()3(dd)  to 
TILA.  which  ])ermits  a  creditor  to 
exclude  from  the  jioints  and  fees 
calculation  for  high-cost  mortgages,  if 
certain  conditions  are  met,  eithcir:  (1)  Hji 
to  two  bona  fide  di.scount  jioints  (TILA 
section  l()3(dd)(l)).  or  (2)  uj)  to  one 
bona  fide  di.scount  jioint  (TILA  .section 
103(dd)(2)).  The  2012  HOEBA  Brojio.sal 
would  have  imjilemented  these  bona 
fide  di.scount  jioint  jirovisions  for  both 
clo.sed-  and  open-end  credit  transactions 
in  §  102(1. 32(h)(.'i)(ii)(A)  (exclusion  of  up 
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to  two  discount  points)  and  (B) 

(exclusion  of  nj)  to  one  discount  point). 

Broj)osed  §  l()2(i.32(l))(.'j)(ii)(A)  and 
(B)  are  Ixung  adopted  in  the  2012  ATR 
Final  rule  as  l()2(i.22(l)){l  )(i)(B)  and 
(F).  resj)ectivelv.  as  carve-onts  in  the 
finance  charge  prong  of  closed-end 
points  and  fees  for  closed-end  credit 
transactions.  Thus,  the  Bnnjan  ado])ts 
§  l()2B.32(h)(2)(i)(F)  and  (F)  to  provide 
for  the  exclusion  of  np  to  two  hona  fide 
discount  points  from  the  points  and  fees 
calculation  for  HFIXKls.  The  Bureau 
notes  that  it  did  not  receive  any 
comments  sjiecificallv  concerning  the 
application  of  the  bona  fide  discount 
j)oint  exclusion  to  llFLOds.  Thus,  as 
adoj)ted.  the  hona  fide  discount  point 
exclusions  for  HELOOs  mirror 
§  102(j.32(l))(l)(i)(E)  and  (F)  for  clo.sed- 
end  credit  transactions,  and  comments 
32(h)(2)(i)(E)-l  and  32(h)(2)(i)(F)-l 
caoss-reference  tin;  commentary  to  thos(! 
provisions  for  additional  guidance. 

32(h)(2)(ii) 

The  Bureau’s  pro])o.sal  did  not 
include  in  the  calcidation  of  points  and 
fees  for  llELOf^s  compensation  paid  to 
originators  of  open-end  ])lans.  As 
discussed  above  in  the  section-hy- 
.section  analysis  of  §  l()2().22(h)(i)(ii). 
section  142i(c)  of  tlie  Dodd-Frank  Act 
amended  TILA  section  102(aa)(4)(B)  to 
nujuire  mortgage  originator 
compensation  to  he  included  in  the 
existing  calculation  of  points  and  fees. 

At  the  same  tinu;,  however,  section  1401 
of  th(!  Dodd-Frank  Act  amended  TIEA 
section  102  to  define  a  "mortgage 
originator"  as  a  j)erson  who  undertakes 
.sj)ecifi(!d  actions  with  respect  to  a 
“r(!sidential  mortgage  loan  application" 
or  in  connection  with  a  “residential 
mortgage  loan.”  Section  1401  further 
defined  the  term  “residential  mortgage 
loan”  to  exclude  a  consumer  credit 
transaction  under  an  open-end  credit 
plan,  (liven  that  the  Dodd-Frank  Act  did 
not  sj)ecify  in  amended  TILA  section 
102(hh)(.'i)  concerning  HELOCls  that 
comj)ensation  paid  to  originators  of 
o|)en-end  credit  plans  must  lx;  included 
in  the  calculation  of  jjoints  and  fees,  the 
Bureau  helievcul  that  it  was  reasonable 
to  conclude  that  Congress  did  not 
intend  for  such  compensation  to  he 
included.  The  Bureau  Ixdieved  that  any 
incentive  to  evade  the  clo.s(!d-end.  high- 
cost  mortgage  points  and  fees  threshold 
by  structuring  a  transaction  as  a  HELOC 
could  he  addressed  through  the 
])rohihition  in  TILA  again.st  structuring 
a  transaction  as  an  open-end  credit  plan 
to  evade  HdEI’A.  iSeeTILA  section 
129(r):  l()2(>.24(h),  below. 

The  Bureau  did  not  j)ro])o.se  to 
include  loan  originator  compen.sation  in 
j)oints  and  fees  lor  HELOCs.  hut  the 


Bureau  notiul  that  amended  TILA 
section  l()2(hh)(4)((^)  grants  the  Bureau 
authority  to  include  in  points  and  fees 
such  other  charges  that  it  determines  to 
he  ap|)ropriate.  The  Bureau  thus 
recpiested  comment  on  the  pro])osed 
definition  of  points  and  fees  for 
llELOCs,  including  on  whether  any 
additional  fees  should  he  included  iu 
the  definition.  In  partitadar,  the  Bureau 
recpiested  comment  on  whether 
compen.sation  paid  to  originators  should 
1)(!  included  in  the  calculation  of  points 
and  fees  for  IlELOCs.  The;  Bureau 
recognized  that  neither  TILA  nor 
Regulation  Z  currently  addresses 
comj)en.sation  jjaid  to  originators  of 
HEL(X',s  and  accordingly  retjuested 
comment  on  the  oj)erational  i.ssues  that 
would  he  entailed  in  tracking  such 
comj)en.sation  for  inclusion  in  the 
points  and  fees  calculation.  The  Bureau 
also  re(juested  comment  on  whether  the 
guidance  and  examples  set  forth  in 
|)roj)o.sed  ^  l()2().22(h)(l)(ii)  and 
comments  22(1))(1  )(ii)-1  and  —2 
concerning  closed-end  loan  originator 
compim.sation  would  ])rovid(;  sufficient 
guidanc:e  to  creditors  calculating  such 
comijcm.satioii  for  I  lELOC^s,  or  whether 
additional  or  different  guidance  wf)uld 
h(!  of  assistanc(;  in  the  open-end  context. 

The  Bur(!au  received  conniKMits  from 
l)t)th  industry  and  consumer  groups 
concerning  its  pro])o.sal  to  omit  loan 
originator  compensation  from  ])oints 
and  fees  for  llElXX^s.  Industry 
commenters  su])ported  the  exclusion, 
with  some  arguing  (as  discus.sed  in  the 
section-hy-.section  analysis  above)  that 
the  exclusic)!!  should  he  extended  to 
clo.sed-end  credit  tran.sactions. 

("onsumer  groups  strongly  objected  to 
tin;  Bureau's  ])ro])osed  exclusion  of 
comj)en.sation  to  originators  of  HELCXLs 
on  the  grounds  that  it  would  j)erpetuate 
an  unwarranted  distinction  between 
clo.sed-  and  open-end  credit  for 
])ur|)oses  of  HOEPA  coverage,  when 
Congniss  clearly  intended  that  lIELCX^s 
he  covenid  L'v  H(3EPA  and  subject  to  the 
same  jjrotections  as  closed-end  credit 
tran.sactions,  including  the  jjrovisions 
that  the  Dodd-Frank  added  to  address 
jjerceived  ahu.ses  in  loan  originator 
compensation.  Consumer  groups 
similarly  argued  that  the  Bureau’s 
])rojK)sal  to  rely  on  llu;  anti-structuring 
provision  in  1()2(). 24(h)  was 
“dangerously  naive.”  No  commenters 
])rovided  information  concerning  the 
operational  hurdens  that  IlELCX; 
creditors  might  face  in  tracking  loan 
originator  comj)en.sation,  or  on  whether 
closed-end  guidance  for  calculating  loan 
originator  com])ensation  would  he 
sufficient  to  jjiovide  guidance  to  HEL(X^ 
creditors. 


As  discussed  in  the  section-hy-.section 
analvsis  of  ^  l()2(i.22(h)(l)(ii),  the 
Bureau  is  adopting  in  the  2012  ATR 
Final  Rule  a  reijuirement  to  include  in 
])oints  and  fe(!s  compensation  ])aid  to 
loan  originators,  and  is  ])roviding 
guidance  for  determining  what  ty])es  of 
com])eusation.  and  how  much 
compensation,  needs  to  Ik;  included. 

The  Bureau  is  ])ersuaded  that  re(]uiring 
loan  originator  comjxaisation  to  l)e 
included  iu  points  and  fees  for  closed- 
end  credit,  while  exem])ting  it  for  ojjen- 
end  enulit,  could  lead  to  undesirable 
results,  such  as  creditors  steering 
consumers  to  o])en-end  credit  where  a 
closed-(!nd  |)roduct  would  he  more 
approjjriate.  Accordingly,  the  Bureau  is 
adojhing  in  the  final  rule  a  reejuirement 
that  cnnlitors  include  compen.sation 
paid  to  originators  of  open-end  credit 
plans,  to  the  same  extent  that  such 
compensation  is  reejuired  to  he  included 
for  closed-(!nd  cnxlit  transactions. 

To  provide  the  public  with  an 
additional  oj)i)ortunity  to  give  feedback 
concerning  what  further  guidance  may 
he  needed  to  calculate  and  include  loan 
originator  compensation  for  o])en-eml 
credit  in  points  and  fees,  the  Bur(;au  is 
soliciting  comment  on  this  issue  in  the 
concurrent  proposal  that  is  being 
])uhlished  today. 

22(h)(2)(iii) 

Pro]K)sed  §  l()2(i.22(l))(2)(ii)  would 
have  provided  for  the  inclusion  in 
])oints  and  fees  for  lIELCXLs  of  the  real 
(istate-related  charges  listed  in 
§  1()2(). 4(c)(7)  (other  than  amounts  held 
for  future  payment  of  taxes)  payable  at 
or  before  account  oj)ening.  However, 
any  such  charge  would  have  h(!en 
excluded  from  |)oints  and  fees  if  it  is 
reasonable,  the  ensditor  receives  no 
direct  or  indirect  compen.sation  in 
connection  with  the  charge,  and  the 
charge  is  not  j)aid  to  an  affiliate  of  the 
creditor.  Pro])o.sed  §  1()2().22(h)(2)(ii) 
thus  woidd  have  mirrored  pro])osed 
4}  l()2().22(h)(l)(iii)  concerning  the 
inclusion  of  such  charges  in  j)oint.s  and 
fees  for  closed-end  credit  transactions. 
Proposed  comment  22(l))(2)(ii)-l  would 
have  cross-rcderenced  ])ro])osed 
comment  22(h)(l  )(iii)-l  for  guidance 
concerning  the  inclusion  in  points  and 
fees  of  items  listed  in  §  l()2(i. 4(c)(7).  The 
Buniau  did  not  receive  any  comments 
specifically  addressing  propo.sed 
l()2().22(l))(2)(ii)  or  its  related 
commentary.  The  Bureau  thus  finalizes 
the.se  i)rovisions  as  pro])osed  in 
t}l()2().22(h)(2)(iii). 

32(h)(2)(iv) 

Projjosed  ??  l()2().22(l))(2)(iii)  would 
have  provided  for  the  inclusion  in 
])oints  and  fees  for  HELCXLs  of 
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])r(imiunis  or  otlior  charges  payable  at  or 
Ixifore  account  opening  for  any  credit 
life,  credit  disability,  credit 
unemployment,  or  credit  pro])erty 
insurance,  or  any  other  life,  acciclent, 
health,  or  loss-of-income  in.surance,  or 
any  |)ayments  directly  or  indirectly  for 
any  debt  cancellation  or  suspension 
agreement  or  contract.  Proposed 
§  l()2(i.32(t))(3)(iii)  thus  would  have 
mirrored  ])roposed  l()2(i.32(h)(l  )(iv) 
concerning  the  inclusion  of  such 
charges  for  closed-end  credit 
transactions.  Proposed  comment 
32(t))(3)(iii]-l  would  have  cross- 
referenced  proposed  comments 
32{t))(l)(iv)-l  and  -2  for  guidance 
concerning  the  inclusion  in  points  and 
fees  of  jjremiums  for  credit  insuranc;e 
and  debt  cancellation  or  sus])ension 
coverage. 

The  Bureau  rec:eived  few  comments 
specifically  addressing  proposed 
§  l{)2().32(i))(3)(iii)  or  its  related 
c:ommentary.  The  comments  argued  that 
the  Bureau  should  s])ecifv,  as  for  closed- 
end  points  and  fees,  that  hazard 
insurance  ])remiums  are  excluded  in  all 
cases  for  HELOCs  because  they  are 
payable  in  a  com])arahle  cash 
transaction.  For  the  reasons  di.scus.sed  in 
the  section-hy-section  analysis  of 
closed-end  points  and  fe(;s.  the  Bureau 
disagrees  and  notes  that  the  final  rule 
incdudes  hazard  insurance  premiums 
unle.ss  they  are  .solely  for  the  benefit  of 
the  consumer.  'I'he  Bureau  thus  finalizes 
j)ro])o.sed  §  l()2(>.32(h)(3)(iii)  and  its 
related  commentary  generallv  as 
j)ro])osed,  as  S  l()2h.32(t))(2}(iv).  The 
I3ureau  adds  a  new  cross-reference  to 
comment  32{h)(1  )(iv)-3,  which  is  being 
adojjted  in  the  2013  ATR  Final  Rule. 
Comment  32(h)(l  Kiv)-3  provides 
clarification  concerning  treatment  of 
premiums  solely  for  the  benefit  of  the 
consumer. 

32(h)(2)(v) 

Projjosed  §  1020.32(h)(3)(iv)  would 
have  provided  for  the  inclusion  in 
points  and  fees  for  HEhOCs  the 
maximum  prejjayment  jKmalty  that  may 
he  charged  or  collected  under  the  terms 
of  the  plan.  This  ])rovision  would  have 
mirrored  j)roposetl  ^  102().32(h)(l)(v) 
concerning  the  inclusion  of  maximum 
preiiayment  penalties  for  clo.sed  end 
credit  tran.sactions,  except  that  jjroposed 
§  102().32(h)(3)(iv)  would  have  cross- 
refenmced  the  definition  of  j)rej)avment 
penalty  jjrovided  for  MEEOCs  in 
proj)0.sed  §  l()2(i.32(h)(8)(ii). 

'file  Burefui  did  not  receive  any 
comments  specifically  addressing 
proposed  §  l()2().32(h)(3Kiv).  The 
Bureau  thus  finalizes  this  provision 
generally  as  propo.sed,  as 
§  l()2(i.32(h)(2](v).  The  Bureau  replaces 


the  propos(;d  cross-reference  to 
S  l()2(i.32(h)(8)(ii)  with  a  cros.s-reference 
to  15  l()2(i.32(t))((i](ii),  where  the 
definition  of  prepayment  penalty  for 
1  lEEOCs  is  h(!ing  finalized. 

32(h)(2)(vi) 

As  discussed  in  the  .section-hy-section 
analysis  of  U  l()2(i.32(h)(l)(vi)  above, 
s(!ction  1431(c)  of  the  Dodd-Frank  Act 
amended  TILA  to  add  new  'I'lEA  section 
103(hh)(4)(F)  to  the  general  definition  of 
points  and  fees.  TIEA  section 
l()3(hh)(4)(F)  recpures  the  inclusion  in 
points  and  fees  of  all  |)repayment  fees 
or  penalties  that  are  incurred  by  the 
consumer  if  the  loan  refinances  a 
jjrevious  loan  made  or  cnrrentlv  held  hv 
the  same  creditor  or  an  affdiate  of  the 
creditor.  The  HQEFA  Fropo.sal  would 
not  have  included  this  item  in  its 
enumerated  list  of  ])oint.s  and  fecxs  for 
HELOCs.  However,  jjroposed  comment 
32(h)(8)-2  would  have  aligned  tin; 
treatment  of  closed-end  and  ojien-end 
credit  transactions  by  clarifving  that  for 
HELOCs.  the  term  "jjrepayment 
penalty”  includes  a  charge  im|)o.sed  if 
the  consumer  terminates  the  j)lan  in 
connection  with  obtaining  a  new  loan  or 
plan  with  the  current  holder  of  the 
existing  ])lan,  a  servicer  acting  on  behalf 
of  the  current  holder,  or  an  affiliate  of 
either. 

lJ])on  further  ndlection,  the  Bureau 
believes  that  it  is  preferable  to  align  the 
list  of  items  in  §  102(i. 32(h)(2)  that 
should  he  included  in  points  and  fees 
for  HELOCis  with  that  for  clo.sed-end 
credit  transactions  in  §  102(j.32(h)(1 ).  As 
a  result,  the  Bureau  is  including  the 
guidance  contaimnl  in  ])ropo.sed 
c:omment  32(h)(8)-2  in 
<5  l()2(i.32(h)(2)(vi).  Section 
l()2(i.32(h)(2)(vi)  includes  a  requirement 
that  the  creditor  include  in  points  and 
fees  for  HELOCis  the  total  prepavnient 
])enalty,  as  defined  in  §  102h.32(h)(())(ii), 
incurred  by  the  consumer  if  the 
consumer  refinances  an  existing  closed- 
end  credit  tran.saction  with  an  open-end 
credit  ])lan,  or  terminates  an  existing 
oj)en-end  credit  jdan  in  connection  with 
obtaining  a  new  open-end  credit 
tran.saction,  with  the  current  holder  of 
the  existing  plan,  a  .servicer  acting  on 
behalf  of  the  current  holder,  or  an 
affiliate  of  either. 

32(h)(2)(vii) 

Froi)o.sed  (5 1028.32(h)(3)(v)  would 
have  provided  for  the  inclusion  in 
j)oint.s  and  fees  for  HELOCis  of ‘‘any  fees 
charged  for  participation  in  an  oj)en-end 
credit  plan,  as  described  in 
S  l()2(i.4(c)(4),  whether  assessed  on  an 
annual  or  other  periodic  basis.”  In  the 
])ropo.sal,  the  Bureau  noted  that  the  fees 
described  in  §  l()2(L4(c)(4)  (/.e..  fees 


charged  for  participation  in  a  credit 
plan)  are  excluded  from  the  finance 
charge,  and  thus  woidd  not  otherwise 
have  been  inchuled  in  points  and  fees 
for  HELOCls  under  j)ropo.sed 
J5  l()2(i.32(t))(3)(i).  'I’he  Bureau  believed, 
however,  that  such  fees  should  he 
included  in  points  and  fees  for  HELOCls 
hecau.se  creditors  extending  HELOCis 
may  commonly  impose  sucli  fees  on 
consumers  as  a  pre-condition  to 
maintaining  access  to  the  plans,  and 
hecau.se  the  Bureau  believed  that 
creditors  generally  could  calculate  at 
account  opening  the  amount  of 
j)articij)ation  charges  that  the  consumer 
woidd  he  required  to  pay  to  maintain 
acce.ss  for  the  life  of  the  plan. 

Proposed  comment  32(h)(3)(v)-l  thus 
would  have  clarified  that 
^  102(i.32(h)(3)(v)  requires  the  inclusion 
in  points  and  fees  of  annual  fees  or 
other  periodic  maintenance  fees  that  the 
consumer  must  jiay  to  retain  access  to 
the  open-end  credit  plan,  as  described 
in  §  102(5. 4(c)(4).  The  comment  would 
have  clarified  that,  for  purpo.ses  of  the 
jioints  and  fees  test,  a  creditor  should 
assume  that  any  annual  fee  is  charged 
each  year  for  the  original  term  of  the 
plan.  Thus,  for  example,  if  the  terms  of 
a  home-equity  line  of  credit  with  a  ten- 
year  term  re(|uire  the  consumer  to  jiay 
an  annual  fee  of  S.'iO,  the  creditor  would 
he  reipiired  to  include  .$500  in 
particijiation  lees  in  its  calculation  of 
points  and  fees. 

The  Bureau  requested  comment  on 
the  inclusion  of  fees  de.scrihed  in 
S  l()2(i.4(c)(4)  in  jioints  and  fees  for 
HELfX’.s,  including  on  whether 
additional  guidance  was  needed 
concerning  how  to  calculate  such  fees 
for  plans  that  do  not  have  a  definite 
plan  length. 

'Fhe  Bureau  received  several 
comments  from  indu.stry  concerning  the 
jiroposed  inidusion  of  participation  fees 
in  jioints  and  fees  for  HELOCs.  Several 
commenters  expressed  concern  that  the 
definition  would  disproportionately 
impact  HELOCs  with  lower 
commitment  amounts  and  therefore 
adversely  affect  the  availability  of  such 
products.  C^ommenters  also  stated  that 
'FlLA’s  statutory  language  did  not 
siqiport  the  inclusion  of  participation 
fees  in  points  and  fees  if  the  creditor 
waives  the  fees  dependent  on  the 
consumer's  use  of  the  credit  jilan,  such 
as  if  the  consumer  carries  an 
outstanding  balance  or  if  the  line  has 
been  used  fluring  the  year.  C.ommenters 
observed  that  these  conditions  cannot 
he  known  at  account  opening,  thus  the 
amount  of  participation  charge  to  he 
included  in  jioints  aiifl  fees  over  the 
term  of  the  HEL(Xi  cannot  he  known  at 
account  opening.  Commenters  suggested 
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various  alternatives  for  including 
participation  fees  in  points  and  fees  for 
HFLOCs,  such  as  recpiiring  the  fees  to  he 
included  only  if  they  are  payable  at  or 
Indore  account  opening,  or  re()uiring 
them  to  be  included  only  for  the  fir.st 
three  years  of  the  account  (after  which 
the  consumer  could  close  the  account 
without  facing  a  prepayment  penalty  if 
the  consumer  objected  to  paying  the 
fee).  No  commenters  ])rovided  anv 
suggestions  for  calculating  the  amount 
of  |)articipation  fees  to  he  included  in 
j)oints  ami  fees  for  a  IIFLCX;  without  a 
specified  account  termination  date. 

The  Bureau  ado))ts  this  provision  as 
§  l()2(i.32(h)(2)(vii)  with  the  limitation 
that  creditors  must  include  only  those 
participation  charges  that  an;  ])ayahle 
before  or  at  account  opcming.  The 
Bureau  expects  that  this  api)roach  wilt 
provide  a  workable  rule  for  credit{)rs 
opiMiing  llFLOCs  with  participation 
charges  that  may  he  waived  depending 
on  a  consumer’s  use  of  the  account,  as 
well  as  for  HFLO(;s  without  a  specified 
account  termination  date. 

32(t))(2){viii) 

As  noted  above,  new  TILA  section 
l()3(ht))(.'j)  .sj)ecifies.  in  part,  that  the 
calculation  of  points  and  fees  for 
HKlXK'.s  mu.st  include!  “the  minimum 
additional  fees  the  consumer  would  he 
nupiireul  to  pay  to  draw  down  an 
amount  (xpial  to  the  total  enulit  line." 
The  Bureau  projiosed  to  implement  this 
nxpiirement  in  l()2(i.32(h)(3)(vi). 
S|)(!cifically.  j)roj)o.sed 
§  l()2(i.32(h)(3){vi)  would  have  provided 
for  inclusion  in  the  calculation  of  points 
and  fees  for  llFL()(’s  any  transaction 
fee,  including  any  minimum  fee!  e)r  ])e!r- 
transae:tie)n  fee.  that  we)idel  he!  e:harge!el 
fe)r  a  elraw  e)n  the  e;reelit  line!.  Bre)])e)se!el 
§  102().32{h)(3)(vi)  wendei  have  clarifieel 
that  a  transae;tie)n  feu!  that  is  a.ssesseel 
wlu:n  a  eionsumer  elraws  e)n  the!  creulit 
line  mu.st  he!  inedueleel  in  points  anel  fe:e)s 
wlu!ther  e)r  ne)t  the!  e;e)nsumer  elraws  the 
eiiitire  e:re!elit  line.  In  the  propexsal,  the 
Burexui  neeteul  its  helie!f  that  any 
transae;tie)n  feu!  that  we)ulel  he  chargeul 
fe)r  a  elraw  e)n  the  e;re!elit  line  woulel 
ineduele  any  transaeXiem  feu!  that  woidel 
1m!  charge!et  te)  elraw  ele)wn  an  amenmt 
eKjual  te)  the  te)tal  e:re!elit  line. 

The  Burexni  inte!rj)re!ts  the  reKpiirennent 
in  ame!nde!el  'I'lLA  .seuXion  l()3(hh)(.'))  to 
inedude  the  “minimum  aelelitienial  leers’’ 
that  will  he!  im|)e)se!el  eni  the  e;e)nsume:r 
to  elraw  an  ame)unt  e)f  e;re!elit  eupial  te)  the 
total  e:re:elil  line  as  reKpiiring  e:re!elitors  te) 
a.ssume  that  a  exnisumeir  will  make  at 
lexist  e)ne  such  elraw  elnring  the  teirm  e)f 
the  creelit  plan.  The  Burexiu  re!e:e)gnize!s 
that  eTeulitors  will  ne)t  know  at  ae:e;e)unt 
e)pening  he)w  many  times  (if  ever)  a 
e:e)nsume!r  will  elraw  the  emtire  ame)unt 


of  the  ea'eelit  line.  lu))'  edarity  anel  euise  e)f 
eiompliane.e,  the  Bureuui  interpiets  the 
.statute  te)  re!ejuire!  the  e:re!elite)r  te)  assume 
e)ne!  sue:h  elraw.  Bre)])e)seel  e:e)mme!nt 
32(h)(3)(vi)-1  we)ulel  have  edarifieel  this 
reuiuirement  with  an  example.  Brope).se!el 
e:e)mme!nt  32(h)(3)(vi)-2  woulel  have 
edarifieel  that,  if  the  terms  e)f  the  HHIXX; 
permit  a  e;e)nsmne!r  to  elraw  e)n  the  eaeelit 
line  using  either  a  variable-  or  fixeel-rate 
feaiture.  j)re)j)ose!el  S  lh2().32(h)(3)(vi) 
rexjuires  the  creuliten-  te)  use  the  terms 
ap})lie:ahle!  te)  the  variable-rate  ieature  fe)r 
ele)termining  the  tran.sae:tie)n  fee  that 
must  he  inedueleel  in  the  pe)ints  anel  fe!e!s 
e:alculatie)n. 

The  Bureau  .solieateel  e:omme!nt  e)n  the 
reieiuirement  te)  ineduele!  in  pe)ints  anel 
fees  for  HBLCXls  the  ediarge  as.ses.seel  fe)r 
eene  elraw  e)f  the  total  eae!elit  line,  anel  on 
whether  aelelitional  guielance  was 
neuuleel  lor  HEIXX's  with  a  maximum 
ame)unt  j)e!r  elraw.  The  Burexui  eliel  not 
re!e:e!ive!  any  comments  spe!e:ifie:ally 
aelelressing  |)re)pe).se!el  ^  l()2()..32(t))(3)(vi) 
e)r  its  lelateul  e:e)mme!ntarv.  The  Bineau 
thus  finalize!S  the!se!  ])re)visie)ns  as 
l)re)pe).se!el,  hut  re!numhe!r.s  them  in  the! 
final  rule  as  5?  l()2()..32(h)(2)(vlii)  and 
eaemments  32(h)(2)(viii)-l  anel  -2. 

32(h)(3) 

De!finitie)n  e)f  Be)na  Mele  Di.se;e)unt  Point 

As  eli.seaisseul  in  the  .se!e:tie)n-hv-se!e:tie)n 
analysis  e)f  §  1()2(). 32(h)(2)  above!,  the 
Burenin  ])rope)se!el  te)  implement  the 
e;ale:ulation  of  ])e)ints  anel  fe!e!S  for 
llEIXJds  in  f}102(). 32(h)(3).  The  Bureau 
is  finalizing  the  e:ale:ulatie)n  e)f  i)e)ints 
anel  fees  for  HElXXls  in  S  1P2(). 32(h)(2). 
Thus,  the  Burenin  is  aelopting  in 

1028. 32(h)(3)  the  elefinitiem  of  hona 
fiele  eli.sexnmt  iioint.  The  Bureau 
pre)j)e)seei  to  implement  this  eledinitiem 
in  §  l()2().32(h)(.'))(ii)  in  the  2012  HOEPA 
Proposal. 

The  Doelel-Erank  Ae:t  aeleleel  TILA 
.se)e;tions  l()3(elel)(3)  iind  (4)  anel 
129C(h)(2)(C)(iii)  anel  (iv)  to  preiviele  the 
same  methoeleileigy  feir  high-e:e).st 
meirtgagens  anel  epialifieel  mortgagens, 
respeedively,  feir  eleitermining  whetheir  a 
elisexnmt  point  is  “hema  fiele”  anel  thus 
exeduelahle  freiin  peiints  anel  fenns. 
Speudfienilly.  thense  .seedions  proviele  that 
a  eli.sexmnt  jioint  is  “hema  fiele!”  if  (1)  the 
exmsumer  kneiwingly  pays  it  feirthe 
purjiei.se  eif  reehiedng,  anel  the  point  in 
faed  rensnlts  in  a  hema  fiele!  retluediem  of, 
the  inte!re!st  rate  eir  time-i)rie:e 
elifferemtial  a|)plie;ahle  te)  the  me)i  tgage, 
anel  (2)  the  amount  e)f  the  intereist  rate 
reuluedie)!!  purediaseel  is  re!ase)nahly 
e:e)nsi.stent  with  eistahlishexl  inelustrv 
ne)rms  anel  praedie:e!S  for  se!e:onelarv 
meertgage  marked  transaediems. 

IJneler  both  the  Boarel’s  prope)se!el 
§  22().43(e!)(3)(iv)  lor  epialifieel  mortgages 


anel  the  Bureau’s  jireipeiseel 
^  102().32(t))(3)(ii)  tor  high-e:e)st 
nu)ilgage)s,  a  eli.sexnmt  |)e)int  wemhl  have 
been  “hona  fiele”  if  it  heilh  (1)  reeluexiel 
the  interest  rate  or  time!-prie:e 
elifferential  applienihle  to  transaediem 
haseel  on  a  enileailation  that  was 
cemsistent  with  estahli.sheel  inelustrv 
praedie:e!S  feir  determining  the  amemnt  eif 
reehiediem  in  the  intereist  rate  eir  timei- 
prie:e  elifferential  appropriate  for  the 
amemnt  e)f  elisexnmt  ])e)inls  paiel  by  the 
exmsumer  anel  (2)  ae:cemnteel  for  the 
amount  e)f  eamipensatiem  that  the 
eaeelite)!'  eamld  reiasemahly  expend  te) 
reieaiive  fre)m  seea)nelarv  markeit  inveistors 
in  return  for  the  transaedie)n. 

Speedfieaillv,  i)rope)seel 
§102().32(h)(.'))(ii)(C)  in  the  2012 
HOEPA  Pre)])e)sal  simply  woulel  have 
ea  eess-refereineaiel  pre)pe)se!el 
22().43(e!)(3)(iv)  as  sed  forth  in  the 
Beiarel's  2011  ATR  Prope)sal  for  purj)e).ses 
of  eledermining  whether  a  elise;ount  point 
was  “hona  fiele”  anel  exeduelahle  from 
the  high-ea)st  meertgage  ])e)ints  and  ferns 
eaileailation.'-*'  The  Bureau  ne)te!el  in  the 
2012  HOEPA  Prope)sal  that  it  eixpeiedexl 
to  proviele  further  edarifie:atie)n 
e.oneairning  the  eixedusion  of  he)na  fiele 
elise:e)unt  pe)ints  freem  points  anel  feies  for 
epialifieel  mortgages  when  it  finalizeel 
the  Boarel’s  2011  ATR  Preijiosal.  In  the 
2012  HOEPA  Pre)i)osal,  the  Bureaiu  thus 
.stateel  that  it  woulel  eaieirelinate  any  sued) 
edarifieaitiem  aeaeiss  the  ATR  and  llOEPA 
Final  Rules. 

The  Bureau  rexaiiveel  several 
eamnnents  eameairning  its  preipei.seel 
elefinitiem  of  “hona  fiele  di.seamnt  ))e)int,” 
all  from  inehistry  eamimenters.  The 
eamnnents  generally  repeuiteiel  what 
eamimenters  hael  stateel  in  reispem.se  te) 
the  Boarel’s  2011  ATR  Projiosal. 
Speedfieaillv.  eamnnenteirs  stateel  that  the 
])rope).seel  elefinitiem  was  both  vague  anel 
eivenly  restriedive.  anel  that  the 
seieamdary  markeit  etoes  neit  e^reate!  a 
meaningful  henedimark  for  whether  the 
amenmt  of  a  givem  interest  rate  reetuedion 
is  “hona  fiele.”  Some  eamimenters 
ohjeedeel  that  they  were  neit  aware  of 
“estahli.sheel  inelustrv  praedieais”  relateiel 
to  loan  priedng  anel  that  iiriedng 
strategies  vary  signifieamtly  fremi 
eaeelite)!'  to  eaeditor.  Eeir  e!xanii)le,  one 
eaeelitor’s  “])ar  rate”  may  he  higher  or 
lower  than  anedher’s  haseel  em  whether 
the  eaeelite)!'  ahseirhs  seuamelarv  market 
eaists  suedi  as  LLPAs  anel  jiroeai.ssing  feeis 
eir  pas.ses  tliemi  em  to  the  eainsnmer. 

Suedi  factors  eamlel  iinpaed  the  ea'eeliten  ’s 
etisea)unt  jioint  priedng.  Certain  otlieii' 
eamimenters  reepiesteel  guielance  feir  heiw 
eaeelitors  making  pentfolio  leians  with 
eliseamnt  peiints  eamlel  establish  that  the 
eliseamnt  jieiint  is  “hema  fiele,”  given  that 
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tlu!  pr{)])()sed  te.st  would  have  been  tied 
to  tlie  secondary  marked. 

As  discu.ssed  at  lengtli  in  tlie  Bureau’s 
2013  A'I’R  Final  Rule,  the  Bunian  is 
ado])ting  in  that  rulemaking  a  definition 
of  “bona  fide  discount  j)oint”  with 
certain  modifications  from  what  was 
pro])o.sed  in  the  2011  ATR  and  2012 
IlOFFA  Final  Rules.  In  brief,  the  Bureau 
is  removing  the  ])ro])osed  reejnirmnent 
that  interest  rate  rediudions  take  into 
account  secondary  market 
considerations.  Instead,  as  revised, 

1020.32(1)1(3)  reepdres  only  that  the 
calculation  of  the  interest  rate  reduction 
he  consistent  with  e.stahlished  industry 
practices  for  determining  the  amount  of 
reduction  in  the  interest  rate  or  time- 
price  differential  appro])riate  for  the 
amount  of  discount  j)oints  paid  by  the 
consumer.  As  noted  in  the  2013  ATR 
Final  Rule,  the  Bureau  finds  that 
removing  the  sec;ondary  market 
component  of  the  “bona  fide”  dist:onnt 
j)oint  definition  is  neces.sary  and  proi)er 
under  TILA  .setdion  10.')(a)  to  effectuate 
the  purposes  of  and  facilitate 
compliance  with  TILA.  In  particular,  the 
exce|)tion  is  neces.sary  and  proper  to 
j)ermit  creditors  .sufficient  flexibility  to 
demonstrate  that  they  are  in  compliance 
with  the  re(|nirement  that  discount 
points  are  bona  fide.  These  same 
considerations  regarding  facilitating 
compliance  aj)ply  e(iually  in  the  high- 
cost  mortgage  context. 

'fo  further  a.ssi.st  creditors  in  the  bona 
fide  di.scount  point  calculation  for  high- 
cost  mortgages  and  (pialified  mortgages, 
the  Bureau  is  ado])ting  in  the  2013  ATR 
Final  Rule  new  comment  32(h)(3)-l, 
which  provides  exam|)les  of  methods 
that  a  creditor  c:an  use  to  determine 
whether  a  di.sconnt  j)oint  is  “bona  fide.” 
The  examples  are  discussed  in  further 
detail  in  the  section-hy-section  analysis 
of  1()2(). 32(h)(4)  in  the  ATR  Final  Rule. 

32(h)(4) 

Fropo.sod  Provision  Not  Adopted 

Proj)osed  §  1()2(). 32(h)(4)  in  the  2012 
HOEPA  Proj)osal  would  have  excluded 
from  points  and  fees  for  HELOCs  any 
charge  the  creditor  waived  at  or  before 
account  oj)ening,  unless  the  creditor 
could  assess  the  charge  after  account 
oj)ening.  Propo.sed  comment  32(h)(4)-l 
would  have  provided  an  example  to 
illustrate  the  rule.  The  Bureau  received 
.several  comments  relating  to  whether 
and  when  conditionally-waived  closing 
costs  should  he  reepured  to  he  included 
in  ])oints  and  fees  through  the 
jirejjayment  penalty  prong  of  the 
calculation.  The  Bureau  is  addressing 
issues  concerning  the  treatment  of 
c:onditionally-waived,  third-])arty 
charges  in  the  definition  of  prepayment 


penalty,  and  therefore  is  not  finalizing 
l)roposed  §  1028. 32(h)(4).  Public 
comments  regarding  these  charges  are 
addres.sed  in  the  section-hy-.section 
analysis  of  l()2().32(h)(())  below. 

Total  l.oan  Amount  for  Points  and  Fees 

As  noted  in  the  section-hy-section 
analysis  of  §  l()2().32(a)(l)(ii)  above,  the 
Bureau’s  2012  HOEPA  Proj)o.sal 
proposed  for  organizational  purposes  to 
move  (1)  the  exi.sting  definition  of  “total 
loan  amount”  for  closed-end  credit 
transactions  from  comment  32(a)(l)(ii)- 
1  to  propo.sed  ^  l()2().32(h)(0)(i),  and  (2) 
the  examples  showing  how  to  calculate 
the  total  loan  amount  for  clo.sed-end 
credit  transactions  from  existing 
comment  32(a)(l)(ii)-l  to  ])ropo.sed 
comment  32(h)(())(i)-l.  The  Bureau  also 
propo.sed  certain  changes  to  the  total 
loan  amount  definition  and  commentary 
for  closed-end  credit  tran.sactions,  as 
discussed  below.  Finally,  the  Bureau 
))ropo.sed  to  define  “total  loan  amount” 
for  HELCXis  in  proposed 
§  l()2().32(h)(tt)(ii).  The  definition  of 
“total  loan  amount”  is  being  finalized  in 
the  2013  ATR  Final  Rule.  As  adopted  in 
that  rulemaking,  the  definitions  and 
accompanying  guidance  will  a])pear  in 
§  1020.32(i))(4)  and  comment 
32(h)(4)(i)-l.  (Changes  from  what  the 
Bureau  ])ro])o.sed  in  its  2012  HOEPA 
Proj)osaI  are  discussed  below. 

32(h)(4)(i) 

As  noted,  the  Bureau  j)ropo.sed  to 
move  exi.sting  comment  32(a)(l  )(ii)-l 
concerning  calculation  of  the  “total  loan 
amount”  for  ])oint.s  and  fees  to  proposed 
§  102(i.32(h)((i)(i)  and  comment 
32(h)(())(i)-l  and  to  specify  that  the 
calculation  a])plies  to  closed-end  credit 
transactions.  'I’lie  Bureau  also  j)ro])o.sed 
to  amend  the  definition  of  “total  loan 
amount”  so  that  the  “amount  financed,” 
as  calculated  pursuant  to  §1028.18(1)), 
would  no  longer  he  the  .starting  point  for 
the  total  loan  amount  calculation.  ’I’he 
Bureau  proi)o.sed  this  amendment  both 
because  the  Bureau  believed  that  it 
would  streamline  the  total  loan  amount 
calculation  and  hecan.se  the  Bureau 
believed  the  revisions  were  sensible  in 
light  of  the  more  inclusive  definition  of 
the  finance  charge  proposed  in  the 
Bureau’s  2012  TILA-RESPA  Pro])o.sal. 

In  the  preamble  of  the  HOEPA  proposal, 
the  Bureau  noted  that  one  effect  of  the 
])roposed  more  inclusive  finance  charge 
generally  could  have  been  to  reduce  the 
“amount  financed”  for  many 
transactions.  The  Bureau  thus  propo.sed 
not  to  rely  on  the  “amount  financed” 
calculation  as  the  starting  j)oint  for  the 
“total  loan  amount”  in  HOEPA.  The 
Bureau  in.stead  propo.sed  to  define  “total 
loan  amount”  as  the  amount  of  credit 


extended  at  consummation  that  the 
consumer  is  legally  obligated  to  rej)ay, 
as  reflected  in  the  loan  contract,  less  anv 
cost  that  is  both  included  in  points  and 
fees  under  §  1028. 32(h)(1)  and  financed 
by  the  creditor.  Propo.sed  comment 
32(h)(8)(i)-l  would  have  j)rovided  an 
example  of  the  Bureau’s  j)ro])o.sed  “total 
loan  amount”  calculation  for  clo.sed-end 
credit  transactions. 

'I’he  Bureau  recpiested  comment  on 
the  appropriatene.ss  of  its  revised 
definition  of  “total  loan  amount,”  and 
particularly  on  whether  additional 
guidance  was  needed  in  light  of  the 
prohibition  against  financing  of  points 
and  fees  for  high-cost  mortgages. 
.Specifically,  the  Bureau  noted  that, 
under  the  2012  HOEPA  Propo.sal, 
financed  ])oints  are  relevant  for  two 
purposes.  First,  financed  points  and  fees 
must  he  excluded  from  the  total  loan 
amount  for  ])nrposes  of  determining 
whether  a  closed-end  credit  transaction 
is  covered  by  HOEPA  under  the  points 
and  fees  threshold.  .Second,  if  a 
transaction  is  a  high-cost  mortgage 
through  o])eration  of  any  of  the  HOEPA 
triggers,  the  creditor  is  prohibited  from 
financing  ])oints  and  fees  hv.  for 
example,  including  points  and  fees  in 
the  note  amount  or  financing  them 
through  a  .se])arate  note.  .See  the  .section- 
hy-section  analysis  of  §  l()28.34(a)(l()) 
below. 

'fhe  2012  HOEPA  Propo.sal  noted  that, 
notwithstanding  HOEPA’s  ban  on  the 
financing  of  points  and  fees  for  high- 
cost  mortgages,  for  ])urpose.s  of 
determining  HOEPA  coverage  (and  thus 
whether  the  ban  applies)  creditors 
should  he  recpiired  to  deduct  from  the 
amount  of  credit  extended  to  the 
consumer  any  points  and  fees  that  the 
creditor  would  finance  if  the  tran.saction 
were  not  subject  to  HOEPA.'-*-  In  this 
way,  the  j)ercentage  limit  on  points  and 
fees  for  determining  HOEPA  coverage 
woidd  he  ha.sed  on  the  amount  of  credit 
extended  to  the  borrower  without  taking 
into  account  any  j)oints  and  fees  that 
would  (if  permitted)  he  financed.  The 
preamble  to  the  2012  HOEPA  Proposal 
provided  an  example  to  illustrate  how 
the  j)rovi.sion.s  concerning  financed 
points  and  fees  in  ])roposed 
§§  in28.32(h)(8)(i)  and  1028.34(a)(l()) 
would  have  worked  together. 

'Fhe  Bureau  received  numerous 
comments  concerning  its  pro])o.sed 
amendment  to  the  total  loan  amount 
calculation  for  closed-end  credit 
tran.sactions.  The  comments,  from  both 
indu.stry  and  consumer  groups. 


'■*^Ciil(:ul<'ilin}>  tlu;  lolal  loan  amount  l)y 
(liuluclin^  linancHul  points  and  hnis  Iron)  the 
ainonnt  ol'crtidit  oxtondod  to  tho  (:onsnm(!r  is 
consistiint  witli  tlm  i!xislin}>  total  loan  amount 
calculation  in  curnmt  comment  :i2(a)(1)(ii)-I. 
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generally  recjiiested  that  the  calculation 
Im!  clarified  j)ri()r  to  its  finalization.  The 
llnreaii  recinved  no  comments  seeking 
further  guidance  or  clarification 
concerning  the  interaction  of  the  total 
loan  amount  calculation  and  the 
prohibition  against  financing  of  points 
and  fees  for  high-cost  mortgages. 

After  further  consideration,  the 
Bureau  has  determined  not  to  ado|)t  at 
this  time  the  |)roi)o.s(!d  revisions  to  the 
total  loan  amount  calculation  for  closed- 
end  credit  transactions.  The  Bunjau 
notes  that  it  likely  will  nivisit  this 
subject  when  it  issues  a  final  ride 
concerning  the  projiosed  more  inclusive 
finance  charge.  Thus,  the  Bureau  adopts 
the  total  loan  amount  definition  for 
closed-end  credit  transactions  as 
separately  finalized  in  connection  with 
the  2013  ATR  Final  Rule.  As  finalized 
therein,  the  total  loan  amount  for  a 
closed-end  credit  transaction  is 
calculated  consistently  with  exi.sting 
comment  32(a)(l  )(ii)-l ,  excejit  that  the 
Bureau  is  adopting  certain  clarifications 
to  reflect  the  operation  of  other,  new 
jirovisions  under  TlhA.  Forexainjile. 
the  total  loan  amount  calculation 
exanijiles.  which  discuss  whether  and 
when  to  subtract  financed  points  and 
fees  from  the  amount  financed,  are 
revised  so  that  they  no  longer  refer  to 
the  financing  of  credit  life  insurance. 
Ixicause  the  financing  of  most  such 
insurance  is  prohibited  under  TILA 
section  12‘K:(d). 

32(h)(4)(ii) 

I’roposed  §  1()2(i.32(l))(())(ii)  in  the 
2012  HOFFA  Brojiosal  would  have 
provided  that  the  “total  loan  amount" 
for  a  HFLOC;  is  the  credit  limit  for  the 
plan  when  the  account  is  ojiened.  The 
Bureau  requested  comment  as  to 
whether  additional  guidance  was 
needed  concerning  the  “total  loan 
amount”  for  HELOCs.  The  Bureau 
recei\'ed  no  comments  concerning 
propo.sed  ??  102(i.32(l))(())(ii)  and 
finalizes  it  in  this  rulemaking,  as 
Sl02(>.32(l))(4)(ii). 

32(h)(5) 

The  2012  HOEPA  Proposal  would 
have  re-numhered  existing 
S  102(i.32(l))(2)  defining  the  term 
“affiliate”  as  tj  1020.32(h)(7)  for 
organizational  purposes.  The  Bureau 
niceivixl  no  comments  on  this 
provision.  The  Bureau  finalizes  this 
organizational  change  in  the  2013  ATR 
Final  Rule,  by  re-numbering  existing 
§  1020.32(1))(2)  as  §1020.32(b)(rj). 


32(1))(0) 

HOEPA’s  Clurrent  Aiiproach  to 
Prepayment  Penalties 

Exi.sting  102().32  addres.ses 
prepayment  penalties  in  1020.32(d)(0) 
and  (7).  Existing  ^  1020.32(d)(0)  has 
implemented  TIEA  section  120(c)(1)  hv 
defining  the  term  “prepayment  |)enalty" 
for  high-cost  mortgages  as  a  jienalty  for 
|)aying  all  or  ])art  of  the  principal  before 
the  date  on  which  the  principal  is  due. 
including  by  com])uting  a  refund  of 
unearned  scheduled  interest  in  a 
manner  less  favorable  than  the  actuarial 
method,  as  defined  hv  section  033(d)  of 
the  Housing  and  C^onmumity 
Develojmient  Act  of  1002.  Existing 
§  1020.32(d)(7)  has  imjilemented  TIEA 
section  120(c)(2)  liy  specifying  when  a 
creditor  historically  has  been  permitted 
to  impose  a  prepayment  penalty  in 
connection  with  a  high-cost  mortgage. 
Prior  to  the  Dodd-Frank  Act,  the 
substantive  limitations  on  jirepavment 
penalties  in  TIEA  section  120(c)(T)  and 
(2)  were  the  only  statutorilv-pre.scribed 
limitations  on  prepayment  penalties  in 
TIEA.  other  than  certain  disclosure 
reijuirements  set  forth  in  TIEA  .section 
12H(a)(ll)  and  (12).''* 

The  Dodd-Frank  Act’s  Amendments  to 
TIEA  Relating  to  Prepayment  Penalties 

As  di.scussed  in  the  2012  HOEPA 
Pro|)osaE  .sections  1431  and  1432  of  the 
Dodd-F'rank  Act  (high-cost  mortgages) 
and  section  1414  of  the  Dodd-Frank  Act 
((jualified  mortgages)  amended  TIEA  to 
further  restrict  (and  often  prohibit) 
prepayment  penalties  in  dwelling- 
secured  credit  transactions.  The  Dodd- 
Frank  Act  restricted  prepayment 
penalties  in  three  main  wavs. 

Qualifwd  A/or/gage.s.  First,  as 
discus.sed  in  the  2013  ATR  Final  Rule, 
the  Dodd-F’rank  Act  added  to  TIEA  new 
section  120(](c)(l)  relating  to  qualified 
mortgages,  which  generally  j)rovides 
that  a  residential  mortgage  loan  (i.e..  in 
general,  a  clo.sed-end,  dwelling-secured 
credit  transaction)  may  include  a 
prej)ayment  penalty  only  if  it:  (1)  Is  a 
(lualified  mortgage  (as  the  Bureau  is 
defining  that  term  in  §  102(i.43(e)(2), 
(e)(4).  and  (1)).  (2)  has  an  APR  that 
cannot  increa.se  after  consummation, 
and  (3)  is  not  a  higher-priced  mortgage 


‘  Kxisliii}*  U)2(i.:i.S(l))(2)  roslricts  |)ri!|)iiynu!nl 
piniallitis  for  lii}’li(n-|)ri(:(Hl  mortmij;(!  loans  in  mncli 
tlu!  sanu!  wav  llial  oxisting  Il)2(>.:i2((l)((i)  anil  (7) 
rcsiriols  sncli  pnnallios  for  liigli-oosl  inorlgagns.  but 
S  1()2().:i.'>(l)){2)  was  ailoploil  lioforo  Iho  spocilic 
proliibilions  conlainod  in  tlio  Doilil-l'Yank  Act  worn 
enacUul.  Thn  tJnroan's  bsi.rows  tonal  Knlo  is 
rtiinoving  llio  mstriclion  in  §  l()2().:i.'i(l))(2).  in  any 
ovonl.  in  liglil  of  Ihii  broailor  propavinoni  ponallv 
mgiilations  biniig  ailoptod  both  in  Ibis  rnloinaking 
and  the  201  ;i  ATR  Final  Rnln. 


loan  as  defined  in  S  1020. 35(a). 

Under  amended  TIEA  section 
120(;(c)(3).  moreover,  even  loans  tb.at 
meet  the  statutorily-jire.scribed  criteria 
ju.st  described  (/.e.,  fixed-rate,  non¬ 
higher-priced  (lualified  mortgages)  may 
not  include  ])repayment  penalties  that 
exceed  three  percent,  two  percent,  and 
one  percent  of  the  amount  prepaid 
during  the  first,  second,  and  third  years 
following  consummation,  re.s|)ectively 
(or  any  prepayment  penalty  after  the 
third  year  following  consummation).''’^’ 

//ig/i-E’o.s'/  Mort^agas.  Second,  as 
discussed  above  in  the  section-by- 
section  analysis  of  §  l()2(i.32(a)(l  )(iii), 
amended  TIEA  section  l()3(bb)(l)(A)(iii) 
provides  that  any  closed-  or  open-end 
consumer  credit  transaction  secured  bv 
a  consumer's  principal  dwelling  (other 
than  a  reverse  mortgage  transaction) 
with  a  prepayment  jienalty  in  exce.ss  of 
2  percent  of  the  amount  jirepaid  or 
payable  more  than  3(i  months  after 
consummation  or  account  opening  is  a 
high-cost  mortgage  subject  to  l()2(i.32 
and  l()2(i.34.  Under  amended  TIEA 
.section  12t)(c)(l).  in  turn,  high-cost 
mortgages  are  prohibited  from  having  a 
lirepaymenl  penalty. 

Pr(‘i)(iviu(!ni  Penalty  Inclusion  in 
Points  and  Fees.  Third,  both  (pialified 
mortgages  and  most  closed-end  credit 
transactions  and  HFdAXis  secured  bv  a 
consumer’s  jirincipal  dwelling  are 
subject  to  additional  limitations  on 
prepayment  penalties  through  the 
inclusion  of  prejiayment  jienalties  in  the 
definition  of  points  and  fees  for  both 
(lualified  mortgages  and  high-cost 
mortgages.  Sec  the  section-by-.section 
analysis  of  l()2(j.32(b)(l)(vj-(vi)  and 
(b)(2)(v)-(vi)  above.  See  also  the  section- 
by-section  analysis  of 
§§  l()2tt.32(b)(l  )(v)-(vi)  and  .43(e)(3)  in 
the  Bureau’s  2013  ATR  Final  Rule 
(discu.ssing  the  inclusion  of  prepayment 
penalties  in  the  points  and  fees 
calculation  for  qualified  mortgages 
pursuant  to  TIEA  section 
129r,(b)(2)(A)(vii)  and  noting  that  most 
(inalified  mortgage  transactions  may  not 
have  total  points  and  fees  that  exceed 
three  percent  of  the  total  loan  amount). 

Taken  together,  the  Dodd-F’rank  Act’s 
amendments  to  TIEA  relating  to 
prepayment  penalties  mean  that  most 


"^Tbii  lluriiim's  201  :i  ATR  Final  Riilo  is 
linali/.iii};  (bo  Hoard's  |)ri)|)oso(i  iin|)loinc!ntati()n  ol 
Tll.A  s(!(:lion  12<)C:(i:)(l )  in  iksw  §  102(i.4:i({()(l). 

'■'■■Tbo  Huroan's  20i:i  ATR  Final  Riih;  is 
linali/.in};  Ibo  Hoard's  proposed  iinploniontation  ol 
TILA  ,s(!(;lion  12(K’.((:)(:i)  in  now  S  102(i.4:i(f*)(2). 
wbiob  provides  that  a  propavinont  piaialty  nuisl  not 
apply  all(!r  Iho  lbro(!-yoar  period  rollowin[> 
consiinnnalion.  and  imisl  not  exceed  2  percent  (d 
the  oiitslanding  loan  balance  pro|)aid  (during  tbo 
first  two  ycNirs  following  consuniination)  or  1 
|)ercenl  of  the  outstanding  loan  balance  |)re|)aid 
(during  the  third  year  following  consuinination). 
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elosod-ond,  dwolling-secured 
transactions  (1)  may  jirovide  for  a 
prepayment  penalty  only  if  they  are 
fixed-rate,  (jnalified  mortgages  that  are 
neither  high-cost  nor  liiglier-priced 
under  §§1()2().32  and  1020. 3.'i;  (2)  may 
not.  even  if  permittecl  to  j)rovide  for  a 
imipayment  ])enalty,  charge  the  penalty 
more  than  three  years  following 
consnmmation  or  in  an  amount  that 
exceeds  two  percent  of  the  amount 
pre|)aid;'^“  and  (3)  may  he  re{juired  to 
limit  any  penalty  even  further  to  comply 
with  the  points  and  fees  limitations  for 
(inalified  mortgages,  or  to  stay  below  the 
|)oints  and  fees  tlireshold  for  high-cost 
mortgages.  In  addition,  in  the  open-end 
credit  context,  no  HELOfi  seemed  hv  a 
consumer’s  ]jrincipal  dwelling  may 
provide  for  a  prepayment  penalty  more 
than  3  years  following  account  opening 
or  in  an  amount  that  exceeds  two 
percent  of  the  initial  credit  limit  under 
the  plan. 

The  Hoard’s  and  the  Bureau’s  Broposals 
Relating  to  Br(;payment  Penalties 

In  its  2009  Glo.sed-End  Proposal,  the 
Board  projjo.sed  to  establish  a  new 
^  22().38(a)(r))  for  disclosure  of 
prepayment  })enalties  for  clo.sed-end 
credit  transactions.  .See  74  FR  43232, 
43334,  43413  (Aug.  20,  2009).  In 
])roposed  comment  38(a)(5)-2,  the 
Board  stated  that  exam])Ies  of 
prepayment  iienalties  include  charges 
determined  by  treating  the  loan  balance 
as  outstanding  for  a  period  after 
jirepayment  in  full  and  aj)plying  the 
interest  rate  to  such  “balance,”  a 
minimum  finance  charge  in  a  simple- 
interest  transaction,  and  charges  that  a 
creditor  waives  unless  the  consumer 
prepays  the  obligation.  In  addition,  the 
Board’s  proposed  comment  38(a){.'i)-3 
listed  loan  guarantee  fees  and  fees 
imposed  for  pre])aring  a  payoff 

'•“■Now  Tll.A  sootion  12‘)(;((:)(:9  limits 
propaymont  poiiallios  for  tix(Kl-ralo.  non-higlior- 
prif:(!(l  cpialifiorl  morigagos  to  tliroo  porciait,  two 
ponaait.  and  oiu;  porcont  of  tlio  amount  propaici 
(luring  tho  lir.st.  socond.  and  tliird  voars  following 
consummation,  rospoctivolv.  Howinor.  amondod 
TILA  s(!(:tion.s  l():t(l)t))(l)(A)(iii)  and  12!)(c)(l)  for 
high-cost  mortgagos  offoctivdv  prohihit  propaymont 
p(!nalti(!s  in  (ixcoss  of  two  p(!rcont  of  tho  amount 
pro|)aid  at  any  timo  following  consummation  for 
most  cnalit  tran.sactions  scicunul  hv  a  consumor's 
principal  dwelling  hv  providing  that  HOfl’.-X 
protoctions  (including  a  ban  on  pnipavnumt 
p(maltios)  a))ply  to  credit  transactions  with 
propayimmt  pfaialtios  that  exceed  two  percmit  of 
tlu!  amount  pre|)aid.  'I'o  comply  with  both  the  high- 
cost  mortg.ige  provisions  and  tin;  (|uaiified  mortgage 
provisions,  cnalitors  originating  most  closial-end 
transactions  secured  hv  a  consinmjr's  principal 
dwelling  wonld  maul  to  limit  tlu;  piuipaynuuit 
penalty  on  the  transaction  to  (1)  no  more  than  two 
ptu'cent  of  the  amount  pnipaid  during  the  first  and 
second  xusirs  following  consummation.  (2)  no  more 
than  one  peucent  of  tin;  amount  |)n!paid  during  tlu; 
third  V(!ar  following  consnmmation.  and  (3)  zero 
thereafter. 


statement  or  other  documents  in 
connection  with  the  prepayment  as 
examples  of  charges  that  are  not 
pniijayment  j)enalties.  The  Board’s  2010 
Mortgage  Bropo.sal  included 
amendmtmls  to  exi.sting  coimmait 
18(k)(l)-1  and  j)ro})osed  comment 
38(;i)(.'i)-2  stating  that  prepayment 
|)enalties  include  “interest”  charges 
after  prepayment  in  full  (tven  if  the 
charge  results  from  interest  accrual 
amortization  used  for  other  payments  in 

the  transaction. '^7 

The  Board’s  2011  A'l’R  Proposal 
])roposed  to  imjflement  the  Dodd-Frank 
Act’s  jfrejfayment  penalty-related 
amendments  to  TII.A  for  qualified 
mortgages  by  defining  “prej)ayment 
penalty”  for  most  clo.sed-end,  dwelling- 
secured  transactions  in  new 
§  220.43{h)(10).  and  by  cross-referencing 
proposed  §  220.43(h)(10)  in  the 
])roposed  joint  definition  of  jjoints  ami 
fe(!S  for  qnalificul  and  high-cost 
mortgages  in  §  22().32(1))(1  )(v)  and 
(vi).i-»«  Tho  definition  of  prepayment 
penalty  proposed  in  the  Board’s  2011 
A'l’R  Brojfosal  differed  from  the  Board’s 
prior  projfo.sals  and  current  guidance  in 
the  following  respects:  (1)  I’ropo.sed 

22().43(h){10)  defined  prepayment 
j)enalty  with  reference  to  a  ])ayment  of 
“all  or  ])art  of”  the  |)rinci])al  in  a 
tran.saction  covered  by  the  ])rovision. 
while  1 020.1 8{k)  and  associated 
commentary  and  the  Board’s  2009 
(dosed-End  Proposal  and  2010  Mortgage 
Proposal  refernnl  to  payment  “in  full.” 
(2)  the  exam])les  ])rovided  omitted 
reference  to  a  minimum  finance  chargi; 
and  loan  guarantee  fees,*’’-'  and  (3) 
proposed  ^  220.43(h)(10)  did  not 
incorjiorate,  and  the  Board’s  2011  ATR 
Proposal  did  not  otherwi.se  address,  the 
language  in  §  1020.18(k)(2)  and 
associatetl  commentary  regarding 
disclosure  of  a  rebate  of  a  precomjjuted 

SiH!  7.')  FR  .sa.sih,).  ,S«75(i.  ,'>«7«1  (.S(!|)t.  24. 
2010).  Tlu!  |)r(!iiml)l(!  to  tin;  Bo.ird’.s  2010  Mortgagi; 
I’niposal  (ixplaiiKul  tliat  the;  |)r()p()S(ul  nwisions  to 
cureuit  K(!gul<iti(>n  Z  coiuiiuuitarv  and  propo.sud 
coinuuuil  ;i8(a)(5)-2  Irom  llio  Board'.s  2000  Clustul- 
Fiid  l’ro])()sal  nigardiug  inlurc.sl  accrual 
ainorlization  wiuc  in  nisponsc  to  cniuutrns  aluiut  tlu; 
application  ol  prcpaynuMil  penalties  to  certain 
luuleral  Housing  Administration  (h'HA)  and  otlier 
loans  (/.(;..  wlum  a  consunuu  i)r(!pays  an  FHA  loan 
in  lull,  the  consumer  must  pav  interest  through  the 
(!nd  otthe  month  in  which  prepayimmt  is  made). 

"».S'(?(.-  70  FR  27,100.  274H1-H2  (May  1 1.  201 1). 

'■“'The  preamh)e  to  tin;  Board's  201  1  ATR 
I’roposal  addressed  whv  the  Board  chose;  to  omit 
tlu;se  two  items.  The  Board  reasom;d  that  a 
minimum  linance  charge;  n(;(;(l  not  he;  included  <is 
an  (;xampl(;  ota  pr(;pavm(;nl  p(;nidlv  h(;cau.se  such 
a  charge;  typically  is  impos(;(l  with  op(;n-e;n(l.  riith(;r 
than  (:los(;(l-(;n(l.  transactions.  The  Board  stat(;(l  that 
loan  guaraiit(;(;  r(;(;s  are;  not  prep.iyment  p(;nalti(;s 
heciiuse  th(;y  are;  not  (:harg(;s  imposed  lor  paying  all 
or  part  ot  a  loan's  principal  helore;  the;  date  on 
which  the  principal  is  duo.  Son  70  F'R  27300.  27410 
(May  11.  2011). 


finance  charge,  or  the  language  in 
§  l()2(j.32(h)((i)  and  associated 
commentary  concerning  prepayment 
penalties  for  liigh-cost  mortgages. 

'I’he  Bureau’s  2012  'HLA-RESPA 
Propo.sal  drew  from  the  Board’s  pre¬ 
existing  jiropo.sals  concerning  the 
definition  of  prejiayment  penalty  for 
closed-end  credit  transactions,  and 
reconciled  their  definitions  in  proposing 
a  definition  for  clo.sed-end  credit 
di.sclosnres. 

The  Bureau’s  2012  llOEPA  Projiosal 

To  jirovide  guidance  as  to  the 
meaning  of  “])re])ayment  penalty”  for 
clo.sed-end  credit  transactions  subject  to 

1020.32  that  was  consistent  with  the 
definition  propo.sed  in  the  Bureau’s 
2012  TILA— RE.SPA  Proposal,  as  well  as 
to  jirovide  guidance  concerning 
jirejiayment  jienalties  in  the  context  of 
HELOCs,  the  Bureau’s  2012  HOEPA 
Projiosal  wonld  have  established  a  new 
§  1020.32(h)(8)  to  define  the  term 
“jirejiayment  jienalty”  for  purjio.ses  of 
clo.sed-  and  ojien-end  credit  transactions 
subject  to  §1020.32.  Projio.sed 
§  1020.32(ii)(8)(i)  defining  “jirejiayment 
jienalty”  for  clo.sed-end  credit 
transactions  is  finalized  as 
§  1020.32(li)(0)(i)  in  the  2013  ATR  Final 
Rule,  and  jirojiosed  §  1020.32(b)(8)(ii) 
defining  the  term  for  lIELOds  is 
finalized  as  §  1020.32(li)(0)(ii)  in  this 
final  rule,  with  certain  adjustments  from 
the  jirojiosal  discussed  below. 

32(li)(0)(i) 

Prejiayment  Penalty:  (ilosed-End  Credit 
Transactions 

Consistent  with  TILA  .section 
129(c)(1).  existing  §  1020.32(d)(0),  and 
the  Board’s  jirojiosed  §  220.43(li)(10)  for 
(juabfied  mortgages,  jirojiosed 
§  1020.32(li)(8)(i)  woidd  have  jirovided 
that,  for  a  clo.sed-end  credit  tran.saction. 
a  “jirejiayment  jienalty”  means  a  i:harge 
imjiosed  for  jiaying  all  or  jiart  of  the 
transaction’s  jirincijial  before  the  date 
on  which  the  jirincijial  is  due.  Projiosed 
comment  32(li)(8)-l.i  through  -l.iv 
wonld  have  given  examjiles  of 
jirejiayment  jienalties  for  clo.sed-end 
credit  transactions,  including  (among 
others)  (1)  a  charge  determined  by 
treating  the  loan  balance  as  outstanding 
for  a  jieriotl  of  time  after  jirejiayment  in 
full  and  ajijilving  the  intere.st  rate  to 
such  “balance,”  even  if  the  charge 
results  from  interest  accrual 
amortization  n.sed  for  other  jiayments  in 
the  transaction  under  the  terms  of  the 
loan  contract:  and  (2)  a  fee,  such  as  an 
origination  or  other  loan  closing  co.st, 
that  is  waived  by  the  creditor  on  the 
condition  that  the  consumer  does  not 
jirejiay  the  loan.  Projio.sed  comment 
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82(h)(H)-l.i  would  have  jirovided 
additional  ciariiication  eoncerning  the 
tniatinent  as  |)nij)aynient  j)enalties  ol 
charges  imposed  as  a  result  ol  the 
interest  accrual  amorti/.(ition  method 
u.sed  in  the  tran.saction. 

I’ropo.sed  comment  82(l))(8)-8.i 
thmiigh  -8.ii  would  have  applied  to 
both  closed-  and  open-end  credit 
transactions  and  would  have  clarilied 
that  a  jnejraynnmt  jrenaltv  does  not 
include:  (1)  Fees  imposed  lor  preparing 
and  providing  docimnnits  when  a  loan 
is  paid  in  lull,  or  when  a  HRLOC  is 
terminated,  it  the  lees  aj)ply  whether  or 
not  the  loan  is  prepaid  or  the  plan  is 
terminated  prior  to  the  expiration  of  its 
term,  such  as  a  loan  payoff  statement,  a 
reconveyancie  document,  or  another 
document  releasing  the  c;reditor's 
security  interest  in  the  ilwelling  that 
secures  the  loan;  or  (2)  loan  guarantee 
fries. 

The  Bureau  noted  that  its  proposed 
definition  of  prepayment  penalty  in 
§  l()2(i.82(h)(H)(i)  and  comments 
82(b){8)-l  and  ;i2(l))(H)-3.i  and  .ii  would 
have  snhstantiallv  incorporated  the 
definitions  of  and  guidance  on 
prepayment  penaltiris  from  the  Hoard’s 
2()0‘)  (dosed-Rnd  Brojiosal,  2010 
Mortgage  Proposal,  and  2011  ATR 
Pro])osal  and.  as  nece.ssarv.  reconciled 
their  differences.  For  example,  the 
defiintions  would  have  incoriiorated  the 
language  from  the  Board's  2009  Closed- 
lind  Projio.sal  and  2010  Mortgage 
Proposal  (but  that  was  omitted  in  the 
Board's  2011  ATR  Projiosal)  listing  a 
minimum  finance  charge  as  an  example 
of  a  j)rej)ayment  penalty  and  .stating  that 
loan  guarantee  fees  are  not  pnijiavment 
|)enalties.  because  similar  language  is 
found  in  longstanding  Regulation  Z 
commentary.  Based  on  the  differing 
ajrjrroaches  taken  by  the  Board  in  its 
rei;(!ut  mortgage  proposals,  however,  tin; 
Bureau’s  HOEPA  luojro.sal  sought 
comment  on  whether  a  minimum 
finance  charge  .should  be  li.sted  as  an 
example  of  a  ])repayment  jjenalty  and 
whether  loan  guarantee  fe(!.s  should  be 
excluded  from  the  definition  of 
j)repayment  penalty. 

The  Bureau’s  HOEPA  j)roposal  noted 
that  it  exj)ected  to  coordinate  the 
definition  of  prepavment  penalty  in 
|)ropo.sed  l()2(i..'12(b)(H)(i)  with  the 
definitions  in  the  Bureau’s  other 
|)eudiug  rulemakings  mandated  by  the 
Hodd-Frauk  Act  couceruing  ability-to- 
repay.  TILA-RE.SPA  mortgage 
disclosure  integration,  and  mortgage 
.servicing.  To  the  extent  consistent  with 
consumer  jrrotection  objectives,  the 
Bureau  believed  that  adopting  a 
consistent  definition  of  “jjrejjayment 
jrenalty”  acro.ss  its  various  jjending 


rulemakings  affecting  closiul-end  credit 
would  facilitate  comj)lianc(!. 

The  Bnrciau  nuieived  .several 
comnumts  concerning  its  proj)o.sed 
definition  for  pnipayment  piaialties  in 
closed-end  credit  transactions.  The 
comments  related  to  two  main  aspects 
of  the  proposal:  (1)  The  treatment  as  a 
prepayment  jjenalty  of  the  asse.ssment  of 
interest  for  ])eriods  after  the  borrower 
has  paid  in  full;  and  (2)  the  inclusion  of 
all  conditionally-waived  closing  costs  in 
the  definition  of  pnipayment  penalty  for 
c.los(Kl-end  credit  tran.sactions.  The 
Bnnxni  is  adoj)ting  ])roposed 
^102(i.:t2(b)(8Ki)  as  §1()2(i.32(l))((iKi]  in 
the  2018  A  TR  Final  Rule,  with  certain 
changes  from  the  2012  HOEPA  Proposal 
to  addre.ss  comments  received,  as 
discussed  below.  As  adopted  in  the 
2018  ATR  Final  Rule  and  as  discussed 
further  therein,  comments  82(b)(0)-l 
and  -2  provide  exam])les  of  j)aynients 
that  are  (and  are  not)  pre])ayment 
penalties  in  the  ca.se  of  closed-end 
credit  transactions. 

Post-payoff  intorast  cbar<>(;s.  Several 
commenters  ex])re.ssed  .serious  concern 
about  the  Bureau’s  ])roposal  to  include 
in  the  definition  of  prepayment  penalty 
for  closed-end  credit  tran.sactions  the 
asse.ssment  of  interest  for  i)eriod.s  after 
the  borrowin'  ])ays  in  full,  ('onnnenters 
voiced  concern  about  the  j)otential 
imj)act  of  this  provision  on  FHA 
lending.  FHA  loans,  based  on  a  monthly 
interest  accrual  amortization  method, 
are  subject  to  a  ])olicy  under  which 
interest  may  accrue  and  be  charginl  to 
the  consumer  for  a  partial  month  after 
a  full  payoff.  Given  that  FHA  loans  can 
be  i)aid  off  well  beyond  8()  months  (the 
maximum  time  period  during  which  a 
])repayment  jjenalty  may  be  impo.sed 
without  triggering  H(lEl’A),  defining 
j)re])ayment  ]K;nalty  to  include  such 
interest  would  effectively  cau.se  FHA 
loans  to  trigger  HOEPA  unle.ss  the  FHA 
changes  its  policy  going  forward.'^’" 
Commenters  stated  that  the  Bureau 
should  either  define  prepayment 
penalties  to  exclude  interest  payments 
that  are  imj)o.sed  for  the  balance  of  a 
month  in  which  a  consumer  rej)ays  a 
mortgage  loan  in  full,  or  the  Bureau 
should  work  with  FHA  i)rior  to  the 
change  taking  effect  to  avoid  di.sruiition 
to  indu.stry  and,  in  turn,  to  borrowers. 

As  di.scnssed  in  the  2018  ATR  F’inal 
Rule,  the  Bureau  is  not  removing  or 
substantively  amending  comment 


''•"As  ii(>l(!(l  ill  llu!  liurniiu'.s  201  A'l’K  l''in:il  Kulc;. 
it  wmiid  siiniliii'ly  moan  that  no  luinro  MIA  loan 
could  1)0  a  (|uaiillo(i  niortj>a^o  alisont  a  chan^o  in  tlio 
accrual  inothod.  dno  to  pro|)ayniont  |>onallv 
liinilalions  on  (|ualiriod  niort};a^os.  In  addition,  tho 
accrual  inothod  would  ho  prohihitod  lor  non- 
(|nalirio(l  niorl}>agos.  which  aro  not  porinittod  to 
havo  any  propavinont  ponaltios. 


82(b)((>)-1  .i.  which  sjiecifitts  that  the 
practice  of  charging  a  consumer  interest 
.liter  the  consmmir  ])r<!])ays  the  lotin  in 
full  is  a  pntpaymeut  ])enalty.  As  noted 
in  thill  rulemaking,  the  Bureau  includes 
the  interest  calculation  as  an  example  of 
a  ])repaymeut  iienalty  in  comment 
82(b)(oj-1.i  chiefly  becau.se  such 
methodology  iienalizes  the  consumer  by 
re(|iiiring  the  consumer  to  p:iy  intere.st 
for  <1  jieriod  after  the  lo.m  has  been  jiaid 
in  full.  The  inclusion  of  this  ex<un])le  is 
also  consistent  with  loug-.st.mdiug 
Regulation  Z  commentarv 
iiccompanying  §  l()2(i.l8  that  nKiuires 
such  charges  to  be  disclosed  as 
])re])ayment  penalties,  as  well  as  with 
Board  Reguhition  Z  projiosal.s  from  2009 
and  2010.'"*' 

However,  with  resjiect  to  FHA 
practices  relating  to  monthlv  interest 
accrual  amortizatiou,  the  Bureau  has 
consulted  extensively  with  HUD  in 
issuing  this  final  rule  as  well  as  the 
2018  ATR  Final  Rule.  Based  on  the.se 
consultations,  the  Bureau  understands 
that  HUD  must  engage  in  rulemaking  to 
end  its  jiractice  of  imposing  interest 
charges  on  consumers  for  the  balance  of 
the  month  in  which  consumers  prejiay 
ill  full.  The  Bureau  further  understands 
that  HUD  reipiires  approximately  24 
months  to  coinjilete  its  rulemaking 
process.  Accordingly,  in  recognition  of 
the  important  role  that  FHA-insured 
credit  jilays  in  the  current  mortgage 
market  and  to  facilitate  FHA  creditors’ 
ability  to  comply  with  this  aspect  of  the 
201 8  HOEPA  and  ATR  Final  Rules,  the 
Bureau  is  using  its  authorilv  under  TILA 
.section  lO-lta)  to  provide  for  ojitional 
compliance  until  January  21. 201. 'i  with 
S  1()20.82(b)((i)(i)  and  the  official 
interpretation  of  that  jirovision  in 
comment  82(b)((i)-1  .i  regarding  monthly 
intere.st  accrual  amortization. 
.Sjiecificallv,  §  1()20.82(b)(())(i)  jirovides 
that  intere.st  charged  consistent  with  the 
monthly  intere.st  accrual  amortization 
method  is  not  a  jirejiayment  penalty  for 
FHA  loans  consummated  before  Jamiarv 
21, 201.').  FHA  loans  consummated  on 
or  after  January  21, 201.')  must  comjily 
with  all  aspects  of  the  final  rule.  The 
Bureau  is  making  this  adjustment 
jnirsuant  to  its  authority  under  I’lLA 
section  10.')(a),  which  provides  that  the 
Bureau’s  regulations  may  contain  such 
additional  requirements,  classifications, 
differentiations,  or  other  provisions,  and 
may  jirovide  for  such  adjustments  and 
exceptions  for  all  or  any  cla.ss  of 
tran.sactions  as  in  the  Bureau’s  judgment 
are  necessary  or  jiroper  to  effectuate  the 
j)ur|)ose.s  of  TILA,  ])revent 


ir.i  74  pp  4:{232.  432,'j7.  4:i2<l.').  43:i<H).  4:i413 
(Ail}>.  20.  2(l()‘));  7.3  KK  .')K.')3!).  .'jtt.SKO  (.Supl.  24. 
2010). 


6918 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  january  31,  2()13/Rules  and  Regulations 


circumvontion  or  evasion  thereof,  or 
facilitate  compliance  therewith.  15 
IJ.S.C.  I(i04(a).  The  Bnreau  believes  it  is 
nece.ssarv  and  proper  to  make  this 
adjustment  to  facilitate  com})liance  with 
TlhA  and  its  jnirjjoses  while  mitigating 
the  risk  of  disruption  to  the  market.  For 
])nri)o.ses  of  this  rulemaking,  the  Hureaii 
specifically  notes  that  the  inclusion  of 
interest  chargiul  consistent  with  the 
monthly  interest  accrual  amortization 
method  in  the  definition  of  prepayment 
penalty  for  pnrj)oses  of  determining 
whether  a  transaction  has  exceeded  tin; 
high-co.st  mortgage  pre])ayment  i)enalty 
or  points  and  fees  coverage  tests  (and. 
in  turn,  whether  the  transaction  has 
violated  the  prohibition  against 
prejjayment  penalties  for  high-cost 
mortgages)  applies  only  to  transactions 
consummated  on  or  after  Jannarv  10, 
2014;  for  FHA  loans,  c:ompliance  with 
this  aspect  of  the  definition  or 
prepayment  ])enaltic!.s  is  optional  for 
transactions  consummated  prior  to 
Jannarv  21,  2015. 

Conditioudlly-waivfHi  closing  costs. 
Sciveral  com  mentors  expresscul 
dis.satisfaction  with  the  ])roposed 
inclusion  of  conditionally-waived 
closing  costs  as  prei)ayment  penalties 
for  clo.sed-end  credit  transactions.  The 
commenters  noted  that  the  2012  HOFFA 
Fro])osal  would  have  exclndcid  such 
waived  closing  costs  from  the  definition 
of  pre|)ayment  penalty  for  HELOCs. 
provided  that  the  costs  repre.sented  bona 
fide  third-])arty  charges  and  were 
recon])ed  only  in  the  case  of 
prepaymcmts  occurring  within  the  first 
30  months  aftcir  account  ojiening.  As 
with  other  asj)ects  of  the  Fro])osal  that 
aj)plied  different  trccatment  to  open- 
versus  closed-end  credit,  consumer 
groups  argued  that  waived  closing  c;osts 
should  he  considered  prepayment 
penalties  in  all  cascjs.  Some  industry 
c:ommenters,  on  the  other  hand,  argued 
that  all  waivcxl  closing  charges  [i.c.,  not 
only  hona  fide  third-party  charges,  and 
not  only  such  charges  that  the  creditor 
might  recoup  during  the  fir.st  three 
years)  should  he  excluded  from  the 
definition  of  prej)ayment  jjenalty  for 
both  closed-  and  open-end  c;redit.  Other 
indu.strv  commenters  rcxjuested  that  the 
exemption  from  ])repayment  penalties 
for  waived  third-party  c;harges  proposed 
for  HELOCs  apply  ecpially  to  closed-end 
suhordinate-lien  loans,  because 
creditors  commonly  waive  third-])arty 
fees  on  tho.se  loans  as  they  do  for 
HELOCs.  One  commenter  suggested  that 
the  rule  he  clarified  so  that  a  charge, 
such  as  taxes,  which  would  not  he 
included  in  points  and  fees  if  the 
consumer  paid  it  at  closing  would  not 
1)(;  included  iu  points  and  fees  through 


the  prepayment  penalty  prong  if  the 
creditor  waived  that  charge  hut  recpiired 
it  to  he  repaid  if  the  consumer  |)repaid 
the  loan  or  terminated  the  i)lan  early. 
Another  commenter  noted  that  there  is 
a  ])ractice  of  waiving  closing  co.sts  on 
smaller  transactions  on  the  condition 
that  the  consumer  does  not  pr(!pay 
within  three  years  of  consummation  or 
acc:ount  opening.  This  commenter 
expres.sed  concern  that  treatment  of 
those  co.sts  as  prepayment  ])enaltie.s 
would  excetul  the  two  percent  HOEFA 
prepayment  j)enalty  trigger,  thus 
unfairly  hurdening  small-dollar-value 
lemiing. 

The  Bureau  is  also  adopting  language 
and  adding  an  example  in  the  2013  ATR 
Final  Rule  to  comment  32(h)((i)-l.ii  to 
clarify  that,  for  clo.sed-end  credit 
tran.sactions  (as  for  HELOCs).  the  term 
‘‘prepayment  penalty”  does  not  include 
conditionally-waived,  hona  fide  third- 
])arty  closing  charges  that  the  creditor 
may  inij)ose  on  the  consumer  if  the 
consumer  prejiays  the  loan  in  full 
within  30  mouths  of  cousimuuation. 

'I’he  Bureau  believes  that  excluding 
such  charges  from  the  definition  of 
])re])aymeut  jjeualty  for  both  closed-  and 
opeu-end  credit  is  the  only  practicahh; 
way  to  make  the  various  provisions  of 
IKIEFA  relating  to  prepavmeut 
penalties  and  ])oint.s  and  fees  work 
sensibly  together.  In  this  regard,  the 
Bnreau  notes  that  hona  fide  third-])arty 
charges  that  the  consumer  ])ay.s  upfrc)nt 
and  that  are  not  paid  to  or  retained  by 
the  creditor  or  its  affiliate  are  excluded 
from  the  definition  of  points  and  fees  for 
clo.sed-end  credit  transactions  niuler 
§  1()2(i.32(h)(l)(i)(D).  By  contrast,  if  the 
same  hona  fide  third-party  charges, 
waived  on  the  condition  that  the 
consumer  does  not  jjrepay  the  loan  in 
full,  are  defined  as  |)repayment 
jienalties,  then  such  charges  would  he 
required  to  he  included  in  jjoints  and 
fees  (through  the  prepayment  penalty 
j)rong)  even  though  the  consumer  may 
never  actually  pay  tho.se  fees.  The 
Bureau  believes  that  treating  a 
conditionally-waived  charge  that  would 
not  otherwi.se  he  included  in  j)oints  and 
fee  as  a  jjrepayment  penalty  would 
penalize  the  creditor  for  the  conditional 
waiver  and  deter  creditors  from  making 
these  offers  to  the  detriment  of 
consumers.  As  noted  iu  the  2013  ATR 
Final  Rule,  the  Bureau  recognizes  that 
the  creditor  receives  no  j)rofit  from 
inqjosing  or  collecting  such  hona  fide 
third-parlv  charges,  and  the  Bureau 
believes  that  treating  such  charges  as  a 
prejjayment  j)enalty  might  very  well 
have  the  effect  of  reducing  consumer 
choice  without  providing  any 
commensurate  consumer  benefit.  In  an 
effort  to  jjrovide  a  sensible  way  to 


permit  a  creditor  to  protect  itself  from 
losing  money  paid  at  closing  to  third 
j)arties  on  the  consumer’s  behalf,  prior 
to  such  time  as  the  creditor  can 
otherwise  recoup  such  co.sts  through  the 
interest  rate  on  the  mortgage  loan,  while 
balancing  consumer  ])rotection  interci.sts, 
the  Bureau  has  concluded  that  such  fees 
should  he  permissible  for  a  limited  time 
after  consummation  for  clo.sed-end 
credit  transactions. 

32(l))((5)(ii) 

Frepayment  Fenalties;  HELOCis 

Froi)o.sed  §  l()2(i.32(h)(8)(ii)  would 
have  defined  the  term  ‘‘prepavment 
j)enalty”  for  HELClCs.  Specificallv, 
proposed  §  l()2(i.32(h)(8)(ii)  would  have 
provided  that,  in  connection  with  an 
open-end  credit  plan,  the  term 
‘‘jjrepayment  j)enalty”  means  any  fee 
that  may  be  imposed  by  the  creditor  if 
the  consumer  terminates  the  plan  prior 
to  the  expiration  of  its  term. 

Froposed  comment  32(h)(8)-2  would 
have  clarified  that,  for  an  open-end 
credit  plan,  the  term  ‘‘jjrejjayment 
penalty”  includes  any  charge  impo.sed  if 
the  cousnmer  termiuat(!s  the  ])lau  prior 
to  the  expiration  of  its  term,  including, 
for  example,  if  the  consumer  terminates 
the  plan  in  connection  with  obtaining  a 
new  loan  or  plan  with  the  current 
holder  of  the  existing  plan,  a  .servicer 
acting  on  behalf  of  the  current  holder, 
or  an  affiliate  of  either.  Froposed 
comment  32(l))(8)-2  would  have  further 
clarified  that  the  term  ‘‘])rej)ayment 
penalty”  includes  a  waived  closing  co.st 
that  mu.st  he  repaid  if  the  consumer 
terminates  the  ])lan  ])rior  to  the  end  of 
its  term,  exc(!i)t  that  the  rejjavment  of 
waived  hona  fide  third-party  charges  if 
the  consumer  terminates  the  credit  plan 
within  3(i  months  after  account  opening 
is  not  considered  a  prepayment  j)enalty. 
The  Bureau’s  pro])osal  ])rovided  for  a 
threshold  of  30  months  to  clarify  that, 
if  the  terms  of  an  open-end  credit  ])lan 
jiermit  a  creditor  to  charge  a  consumer 
for  waived  third-part  closing  costs 
when,  for  examj)le,  the  consumer 
terminates  the  plan  in  year  nine  of  a  ten- 
year  j)lan,  such  charges  would  he 
consideretl  prepayment  j)enaltie.s  and 
would  cause  the  oj)en-end  credit  j)lan  to 
he  classified  as  a  high-co.st  mortgage.'-'’^ 

Froposed  comment  32(l))(8)-3.iii 
would  have  specified  that,  in  the  case  of 


'■‘’^Tlic  proposiil  iu>l(!fl  thill  exclusion  of Cerliiin 
condilioniilly-wihvdd  closing  costs  from  the 
dolinition  ol  propiivinont  poiiidtv  tor  IIKI.OCis 
would  liiive  hoon  tIilTeronI  from  tlui  proposiil's 
dolinition  ol  propiivinont  |ioniillv  for  closod-ond 
crodil  triinsiiclions.  As  discussod  in  llio  soclion-hv- 
.soction  iuiidysis  of  S  U)2li.:t2(li)({i)(i).  Iho  Huroau 
adopts  a  consistont  troatnionl  of  condilionallv- 
waivofl  closing  costs  for  closod-ond  credit 
transactions. 
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an  o])(;n-end  transaction,  the  term 
“prepayment  penalty”  does  not  include 
fees  that  the  creditor  may  imjjose  on  the 
consumer  to  maintain  the  open-end 
cnulit  plan,  when  an  event  has  occurred 
that  otlierwise  wonld  permit  the 
creditor  to  terminate  and  accelerate  the 
|)lan.''’'‘ 

'I’he  Bnnian  received  several 
comments  from  consumer  groups 
concerning  its  propo.sed  (lefmition  of 
j)repayment  penalties  for  HKLOCs. 

These  comments  generally  urged  the 
Bureau  to  eliminate  distinctions 
hetween  the  treatment  of  prepayment 
pimalties  in  the  closed-  and  open-end 
credit  conte.xts  hecau.se  consumers  do 
not  distinguish  hetwcum  clo.sed-  and 
oj)en-end  jiroducts  and  thus  they  should 
not  he  treated  differently. 

The  Bureau  finalizes 
§  1()2(i.32(h)(8)(ii)  as  4?  l()2(i.32{h)(ti)(ii). 
For  the  reasons  discussed  in  the  section- 
hv-.section  analysis  of  §  l()2(j.32(h)(())(i) 
above,  the  Bureau  has  determimui  to 
exclude  conditionally-waived,  hona  fide 
third-j)arty  closing  ct)sts  from  the 
definition  of  prepavment  penaltv  for 
closed-end  credit  transactions  when;  the 
terms  of  the  transaction  j)rovide  that  the 
creditor  may  recoup  tho.se  costs  from 
the  consumer  if  the  consumer  ])re])ays 
the  transaction  in  full  sooner  than  38 
months  after  consummation.  With  this 
change,  the  Bureau  helicives  there  is 
parity  Ixitween  clo.sed-  and  o|)en-end 
credit  transactions  for  pre])ayment 
p(Mialties. 

32(c)  Di.sclosures 

TILA  .section  12‘)(a)  nupures 
additional  disclosures  for  high-cost 
mortgages,  and  these  recjnirements  an; 
implemented  in  §  1028. 32(c).  The 
Bureau  ])roposed  to  amend  ^  1028. 32(c) 
to  provide  clarification  and  further 
guidance  on  the  ajjplication  of  these 
disclosure  recpiirements  to  open-end 
credit  ])lans. 

The  Bureau  proj)o.sed  comment 
32(c)(2)-l  to  clarify  how  to  di.sclo.se  the 
annual  percentage  rate  for  an  o)K;n-end 
high-co.st  mortgage.  Sjjecifically, 
propo.sed  comment  32(c)(2)-l  woidd 
have  clarified  that  creditors  must 
comply  with  ^  1028.8(a)(1),  which  sets 
forth  the  general  retpiirements  for 
d(;termination  and  disclosure  of  finance 
charges  a.ssociated  with  oj)en-end  credit 
])lans.  In  addition,  the  jiropo.sed 
comment  would  have  .stat(;d  that  if  the 


•'•  'Tlu!  proposiil  iu)l(!(l  tliiit  lli(!  (ixclusion  Iroin 
pri^piiyiiKMit  |>(!iuiiti(!S  ol  f(M!S  lliiil  <1  cnHlilor  may 
char^o  in  a  IlKLOC  may  impnso  in  lion  nl 
torminatina  and  accadctralinj^  a  plan  is  consistont 
willi  llio  excdusinn  ot  such  hios  as  in'opayiiKail 
p<!nalli(!s  ri!(|nir(!d  to  lio  disclosed  to  llu!  consumer 
as  proposiul  in  the  Hoard's  200!)  Open-Kiid 
I'roposal.  .See  74  I'R  4:)42H.  4:)481  (An{>.  20.  200!)). 


transaction  offers  a  fixed-rate  for  a 
period  of  time,  such  as  a  di.scounted 
initial  interest  rate.  4}  1028.32(c)(2) 
letpiires  a  cieditor  to  disclose  the 
annual  pei'centage  nite  of  the  fixed-rate 
discounted  initial  interest  late,  and  the 
rate  that  would  apply  when  the  feature 
expires. 

The  j)ro])o.sed  rule  would  have  made 
clarifications  to  §  1028.32(c)(3),  which 
i  e(]uiies  di.sclosui'e  of  the  I'egular 
pavment  and  the  amount  of  any  halloon 
payment.  Balloon  payments  geneially 
are  no  longer  i)ei'mitted  for  high-cost 
mortgages,  exce])t  in  certain  naiTow 
circum.stances,  as  discn.ssed  helow. 
Bi'oposed  §  1028.32(c)(3)(i)  wouhl  have 
incorporated  the  retjuiiement  in  cuiTent 
^  1028.32(c)(3)  for  clo.sed-end  credit 
tran.sactions  and  clarified  that  the 
halloon  jjayment  disclosure  is  recpiiied 
to  the  extent  a  halloon  payment  is 
specificallv  permitted  under 
§  1028.32(d)(1). 

For  o|)en-end  credit  plans,  a  cieditor 
may  not  he  able  to  ])rovide  a  disclosure 
on  the  “regular”  payment  ap])licahle  to 
the  plan  hecau.se  the  regular  monthly  (or 
other  periodic)  payment  will  depend  on 
factors  that  will  not  he  known  at  the 
time  the  disclo.sure  is  retpiired.  such  as 
the  amount  of  the  extension(.s)  of  credit 
on  the  line  and  the  rate  apiilicahle  at  the 
time  of  the  draw  or  the  time  of  the 
payment.  To  facilitate  compliance  and 
to  provide  consumers  with  meaningful 
disclosures,  the  Bureau  jiioposed 
S  l()28.32(c)(3)(ii)  to  require  creditors  to 
disclose  an  example  of  a  minimum 
])eriodic  jiayment  for  o])en-end  high- 
cost  mortgages.  Accordingly,  projio.sed 
4?  l()28.32(c)(3)(ii)(A)  would  have 
provided  that,  for  open-end  credit  plans, 
a  creditor  must  di.sclose  payment 
examples  showing  the  first  minimum 
periodic  jiayment  for  the  draw  period 
and,  if  applicable,  any  repayment  period 
and  the  l)alance  outstanding  at  the 
beginning  of  any  repayment  period. 
Furthermore,  the  jirojio.sal  would  have 
required  this  example  to  he  based  on  the 
following  assumjjtions:  (1)  The 
consumer  hoirows  the  full  ci'edit  line,  as 
disclo.sed  j)ursuant  to  §  1()28.32(c)(r))(ii) 
at  account  ojjening  and  does  not  obtain 
any  additional  extensions  of  credit;  (2) 
the  consumer  makes  only  minimum 
pei'iodic  payments  during  the  draw 
j)eriod  and  any  re])ayment  i)eriod;  and 
(3)  the  annual  jjei’centage  late  u.sed  to 
calculate  the  .samj)le  jjayments  will 
reinai)!  the  .same  during  the  diaw  peiiod 
and  any  repayme)it  j)ei'iod.  Proposed 
§  1()28.32(c)(3)(ii)(A)(3)  fui’ther  would 
have  required  that  the  cieditor  provide 
the  minimum  periodic  payment 
example  based  on  the  annual  percentage 
rate  for  the  plan,  as  described  in 
4}  1028.32(c)(2),  excejit  that  if  an 


introductory  annual  jiercentage  rate 
a])])lies,  the  creditor  must  u.se  the  rate 
that  would  othei'wise  apply  to  the  j)lan 
after  the  introductory  rate  expires. 

As  discn.ssed  in  detail  helow.  the 
Bureau  pro])osed  ^  1028.32(d)(l  )(iii)  to 
])rovide  an  exemption  to  the  ])rohil)ition 
on  halloon  payments  for  certain  ojien- 
end  credit  jilans.  Accordingly,  to  the 
extent  jiermitted  under  ^  1028.32(d)(1), 
])ropo.sed  §  1028.32(c)(3)(ii)(B)  would 
have  recpiired  disclosure  of  that  fact  and 
the  amount  of  the  halloon  payment 
based  on  the  a.ssumptions  de.scrihed  in 
§1028.32(c)(3)(ii)(A). 

To  leduce  potential  consumer 
confusion,  iirojjosed 
4}  1028.32(c)(3)(ii)(C)  would  have 
required  that  a  creditor  ])rovide  a 
statement  explaining  the  assumjitions 
uj)on  which  the  §  1028.32(c)(3)(ii)(A) 
])ayment  examples  are  based. 
Furthermore,  for  the  same  reason, 
j)roj)osed  §  1 028.32(c)(3)(ii)(D)  would 
have  recpiired  a  statement  that  the 
examples  are  not  the  consumer’s  actual 
payments  and  that  the  consumei’s 
actual  ])ei'iodic  pavments  will  depend 
on  the  amount  the  consumer  has 
hori'owed  and  inteiest  late  apj)licahle  to 
that  period.  'I’lie  Buieaii  believes  that 
without  such  .statenients,  consiiuKiis 
could  misundei’stand  the  minimum 
l)ayment  exami)le.s. 

The  Buieau  solicited  comment  on 
the.se  ])ro])osed  statenients  and  whether 
other  language  would  he  appiojiriate 
and  beneficial  to  consumer.  The  Buieau 
did  not  receive  anv  comments 
addressing  the.se  issues.  Accordingly, 
the  Bureau  is  adojiting  §  1028. 32(c)(3)  as 
proposed. 

'fhe  Buieau  also  projiosed  to  revise 
comment  32(c)(3)-l  to  I'eflect  the 
expanded  statutory  re.striction  on 
halloon  payments  and  to  clarify  that  to 
the  extent  a  halloon  payment  is 
permitted  under  §  1028.32(d)(1),  the 
halloon  payment  must  he  disclosed 
under  ^  1028.32(c)(3)(i).  In  addition,  the 
Bureau  jiropo.sed  to  renumher  current 
comment  32(c)(3)-l  as  jirojiosed 
comment  32(c)(3)(i)-l  for  organizational 
]nirj)o.ses.  'fhe  Bureau  did  not  receive 
any  comments  addre.ssing  revised 
comment  32(c)(3)-l,  and  accordingly  is 
adopting  comment  32(c)(3)(i)-l  as 
pi'opo.sed,  with  a  minor  revision  for 
consistenev  with  Regulation  Z 
terminology. 

In  !)rder  io  jirovide  additional 
guidance  on  the  a])jjlication  of 
§  1028.32(c)(4)  to  o])en-end  credit  plans, 
the  Bureau  propo.sed  to  revise  comment 
32(c)(4)-l.  For  an  ojien-end  credit  j)lan, 
comment  32(c)(4)-l  would  have 
provided  that  the  di.sclosure  of  the 
maximum  monthly  jjayment,  as 
retjuired  under  4?  1028.32(c)(4),  must  he 


6920 


Federal  Register / Vol.  78,  No.  21 /Thursday,  January  31.  2013/Rules  and  Regidations 


l)as(;d  on  the  following  assiiinplion.s:  (1) 
The  consumer  l)orrows  the  full  credit 
line  at  account  o])ening  with  no 
additional  extensions  of  credit:  (2)  tlie 
consumer  makes  only  minimum 
pmiodic  payments  during  the  draw 
p(!riod  and  any  re])ayment  j)eriod;  and 
(3)  the  maximum  annual  ])ercentage  rate 
that  may  apply  under  the  payment  ])lan, 
as  recpiired  by  §  1020.30,  applies  to  the 
plan  at  account  opening.  Although 
actual  payments  on  the;  plan  may 
de])end  on  various  factors,  such  as  the 
amount  of  the  draw  and  the  rate 
applicable  at  that  time,  the  Bureau 
believes  this  approach  is  consistent  with 
existing  guidance  to  calcidate  the 
“worst-case”  payment  examjjle.  The 
Bureau  received  no  comments  on  this 
aspect  of  the  proposal,  and  accordinglv 
is  adopting  comment  32(c)(4)-l  as 
propo.sed. 

The  Bureau  pro])osed  to  amend 
§  1020.32(c)(5)  to  clarify  the  disclosure 
r(!(|uirements  for  open-end  credit  plans. 
In  the  projjosal,  the  Bureau  noted  that 
the  amount  borrowed  can  he  ascertained 
in  a  closed-end  credit  transaction  hut 
typically  is  not  known  at  account 
opening  for  an  open-end  credit  ])lan. 
Specifically,  projmsed  §  1020.32(c)(5)(ii) 
would  have  provided  that  for  o])en-end 
transactions,  a  creditor  must  disclose 
the  cnulit  limit  applicable  to  the  plan. 
Becan.se  HELOCs  are  open-end 
(revolving)  lines  of  credit,  the  amount 
borrowed  depends  on  the  amount 
drawn  on  the  plan  at  any  time.  Thus, 
the  Bureau  believes  that  disclosing  the 
credit  limit  is  a  more  appropriate  and 
meaningful  disclosure  to  the  consumer 
than  the  total  amount  borrowed. 

The  Bureau  also  j)roposed  technical 
revisions  to  the  existing  requirements 
for  clo.sed-end  credit  transac:tions  under 
§  1()2(). 32(c)(5)  and  to  the  guidance 
under  comment  32(c)(5)-l.  Upon 
further  consideration  of  the.se 
provisions,  the  Bureau  recognizes  that 
the  prohibition  of  financing  points  and 
fees  in  final  §  l()2(i.34(a)(l())  will 
prohibit  the  financing  of  any  points  and 
fees,  as  defined  in  §  l()2(j.32(l))(l)  and 
(2)  for  all  high-cost  mortgages.  This 
jjrohihition  thus  includes  the  financing 
of  optional  credit  in.surance  or  debt 
cancellation  coverage  described  in 
exi.sting  ^  1026. 32(c)(5).  as  well  as 
‘premiums  or  other  charges  for  anv 
credit  life,  credit  disability,  credit 
unemployment,  or  credit  ])ro))erty 
in.surance,  or  any  other  life,  acciclent, 
health,  or  loss-of-income  insurance  for 
which  the  creditor  is  the  beneficiary,  as 
well  as  any  payments  directly  or 
indirectly  for  any  debt  cancellation  or 
suspension  agreement  or  contract”  as 
described  in  existing  comment  32(c)(5)- 
1.  Accordingly,  the  di.sclosure  for  high- 


cost  mortgages  recpiired  by 
§  l()2(j. 32(c)(5)  should  not  include 
premiums  or  other  charges  for  debt 
cancellation  coverage  or  other  charges 
that  are  included  in  the  calculation  of 
points  and  fees,  and  thereby  prohibited 
from  being  financed  umler 
§l()2(i.34(a)(1()).  Section  34(a)(l())  does 
not  prohibit,  however,  the  financing  of 
certain  bona  fide  third-jiarty  charges 
that  are  not  considered  “points  and 
fees.”  such  as  fees  charged  by  a  third- 
party  counselor  in  connection  with  the 
consumer’s  receipt  of  jire-loan 
counseling  under  §  1025. 34(a)(5). 
Accordingly,  the  Bureau  is  adopting 
§  1020. 32(c)(5)  with  revisions  for 
clarification  and  consistency  with  final 

1020.32(b)(2)  and  1020.34(a)(10),  and 
eliminating  comment  32(c)(5)-l. 

32(d)  Limitations 
32(d)(1) 

The  Dodd-Frank  Act  amended  the 
restrictions  on  balloon  payments  under 
TILA  .section  120(e).  Specifically, 
amended  'I’lLA  section  129(e)  provides 
that  no  high-cost  mortgage  may  contain 
a  scheduled  payment  tliat  is  more  than 
twice  as  large  as  the  average  of  earlier 
scheduled  ])ayments,  except  when  the 
payment  scluidule  is  adjusted  to  the 
seasonal  or  irregular  income  of  the 
consumer. 

Definition  of  Balloon  Payment 

The  Bureau  propo.sed  two  alternatives 
in  pro])o.sed  l()2(>.32(d)(l)(i)  to  define 
balloon  payments  for  purjio.ses  of 
implementing  llOEPA’s  new  restrictions 
on  these  j)ayment.s.  Under  Alternative  1. 
propo.sed  §  l()2(j.32(d)(l  )(i)  would  have 
incorporated  the  statutory  language  and 
defined  “balloon  payment”  as  a 
scheduled  payment  that  is  more  than 
twice  as  large  as  the  average  of  regular 
periodic  payments.  Under  Alternative  2, 
the  rule  would  have  mirrored 
Regulation  Z’s  exi.sting  definition  of 
“balloon  payment”  in  §  102(j.l8(s)(5)(i). 
Accordingly.  ])ropo.sed  l()2(i.32(d)(l)(i) 
would  have  provided  that  a  balloon 
payment  is  “a  payment  .schedule  with  a 
payment  that  is  more  than  two  times  a 
regular  ])eriodic  payment.”  This 
definition  is  similar  to  the  statutory 
definition  under  the  Dodd-Frank  Act, 
excejd  that  it  u.ses  as  its  benchmark  any 
regular  periodic  payment,  rather  than 
the  average  of  earlier  scheduled 
j)ayment.s. 

The  Bureau  noted  in  the  i)ro})o.sal 
that,  in  its  view.  Alternative  2  would 
better  protect  consumers  ami  their 
interests,  hut  solicited  comment  on  both 
alternatives.  As  .stated  in  the  proposal, 
because  the  existing  regulatory 
definition  is  narrower  than  the  .statutory 


definition,  the  Bureau  believes  that  a 
])ayment  that  is  twice  any  one  regular 
p(!riodic  payment  would  he  equal  to  or 
le.ss  than  a  payment  that  is  twice  the 
average  of  earlier  scheduled  payments. 
The  Bureau  noted  that  the  range  of 
scheduled  ])ayment  amounts  under 
Alternative  2  is  more  limited  and 
defined.  For  example,  if  the  regular 
periodic  payment  on  a  high-cost 
mortgage  is  .$200.  a  payment  of  greater 
than  .$400  would  con.stitute  a  balloon 
payment.  Under  Alternative  1,  however, 
the  balloon  payment  amount  coidd  he 
greater  than  .$400  if.  for  example,  the 
njgular  ])eriodic  payments  were 
increased  by  $100  each  year.  Under 
Alternative  1.  the  amount  constituting  a 
balloon  payment  coidd  increase  with 
the  incremental  increa.se  of  the  average 
of  earlier  .scheduled  payments.  Under 
either  alternative,  a  high-cost  mortgage 
generally  must  provide  for  fully 
amort  izing  jiay ments. 

The  Bureau  solicited  comment  on 
whether  the  difference  in  wording 
between  the  statutory  definition  and  the 
existing  regulatory  definition,  as  a 
practical  matter,  would  yield  a 
significant  difference  in  what 
constitutes  a  “balloon  jiayment”  in  the 
high-cost  mortgage  context.  The  Bureau 
did  not  receive  any  comments  that 
persuasively  suggested  Alternative  1 
was  preferable  to  Alternative  2. 

The  Buniau  is  adopting  Alternative  2 
as  propo.sed.  pursuant  to  its  authority 
under  TILA  .section  129(p)(l).  TILA 
.section  129(p)(l)  allows  the  Bureau  to 
exemjit  specific  mortgage  products  or 
categories  of  mortgages  from  certain 
lirohihitions  under  TILA  section  129  if 
the  Bureau  finds  that  the  exemjition  is 
in  the  interest  of  the  borrowing  public 
and  will  apply  only  to  products  that 
maintain  and  .strengthen 
homeownership  and  equity  jjrotection. 
The  Bureau  believes  that  under 
Alternative  2,  consumers  would  have  a 
better  understanding  of  the  highest 
])os.sihle  regular  jieriodic  payment  in  a 
rejKiyment  schedule  and  may 
experience  le.ss  “payment  shock”  as  a 
residt.  Therefore,  the  Bureau  believes 
that  Alternative  2  would  better  protect 
consumers  and  he  in  their  interest.  In 
addition,  the  Bureau  believes  that  the 
definition  of  balloon  payment  under 
Alternative  2  would  facilitate  and 
simplify  conqiliance  by  jiroviding 
creditors  with  a  single  definition  within 
Regulation  Z  and  alleviating  the  need  to 
average  earlier  .scheduled  payments. 

The  Bureau  notes  that  a  similar 
adju.stment  is  being  adopted  in  the  2013 
ATR  Final  Rule  and  was  projiosed  in 
the  2012  TILA-RE.SPA  Proposal. 

The  Bureau  also  adojits  projiosed 
comment  32(d)(l)(i)-l,  which  provides 
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iurther  guidance  on  the  a])))lication  of 
§  102().32(d)(l  )(i)  under  Alternative  2. 
.Sj)ecificallv,  the  coininent  clarifies  tliat 
for  j)uri)o.ses  of  oj)en-end  transactions, 
the  term  “regular  periodic  payment”  or 
“j)eriodic  |)ayinent“  in(!ans  the  recinired 
minimnni  periodic  payment. 

In  addition,  the  Bureau  is  finalizing 
projjosed  S  102(>.32(d)(l  )(iii)  with  some 
changes  for  clarification  purposes. 
Bropos(!d  §  l()2(i.32(d)(l  )(i)  would  have 
l)(!en  ap|)licahle  to  opiui-end  credit 
j)lan.s.  llow(;ver.  for  an  open-end  credit 
])ian  that  has  both  a  draw  period  and  a 
repayment  period  during  which  no 
further  draws  may  he  taken — a  structure 
the  Bureau  believes  is  common  for 
open-end  plan.s — jiropo.sed 
§  102(i.32(d)(l)(iii)  would  have  made  the 
limitations  oft?  l()2(i.32(d)(l)(i) 
applicable  only  to  the  repayment 
|)eriod.  (liven  that  S  l()2(>.32(d)(l)(i) 
defines  a  balloon  payment  as  anv 
payment  that  is  more  than  twice  the 
regular  periodic  payment,  any  open-end 
cnulit  |)lan  that  converts  from  smaller 
interest-only  payments  to  larger  fully 
amortizing  payments  could  he 
considered  a  balloon  |)ayment  if  the 
post-conversion  payment  is  more  than 
twice  the  intere.st-only  payment  during 
the  draw  period.  As  stated  in  the  2012 
IIOFBA  Proposal,  the  purpose  of  the 
j)roposed  exclusion  of  the  draw  ])eriod 
from  the  balloon  limitation  for  this  type 
of  open-end  j)lan  was  to  provide 
creilitors  with  flexibility  to  offer 
products  with  beneficial  payment 
featuriis. 

The  Bureau  is  adopting  proposed 
§  102(i.32(d)(l  )(iii)  with  revisions  to 
clarify  that  the  excej)tion  to 
§  102(i.32(d)(l)(i)  applies  to  any 
adjustment  in  the  regular  periodic 
payment  that  residts  solely  from  tin; 
credit  plan’s  transition  from  the  draw 
period  to  the  repayment  })eriod.  The 
Bureau  believes  this  revision  alleviates 
any  conccirn  that  projjoscul 
§  1()2(i.32(d)(l  )(iii)  would  have  allowcul 
balloon  jjayments  during  the  draw 
period  in  other  situations.  'I'he  Bureau  is 
also  adding  new  comment  32(d)(l)-2  to 
jM'ovide  fnrtlKjr  guidance  on  how  the 
balloon  j)ayment  re.striction  apjjlies  to 
oj)en-end  credit  j)lan.s  with  both  a  draw 
and  repayment  period,  including  a 
clarification  that  the  limitation  in 
§  l()2().32(d)(l)(i)  does  not  a])j)ly  to  anv 
increases  in  regular  periodic  |)avments 
that  result  from  the  initial  draw  or 
additional  draws  on  the  credit  line 
during  the  draw  period.  Finally,  the 
Bureau  is  renumbering  projjosed 
comment  32(d)(l)-2  to  comment 
32(d)(l)-3. 


"Bridge”  Loans 

As  ])n;viously  noted,  the  Bureau 
proposed  to  nwise  §  l()2(i.32(d)(l)(ii) 
consistent  with  amended  TILA  section 
12n(e).  Acctu'dingly,  proposcul 
S  l()2(i.32(d)(1)(ii)  would  have  ])rovided 
an  exemption  to  the  balloon  j)ayment 
restrictions  under  ^  l()2(i.32(d)(l  )(i)  only 
if  the  payment  schedide  is  adjusted  to 
the  seasonal  or  irregular  income  of  the 
consumer.  'I’lie  proj)osal  would  have 
removed  an  excmiption  from  current 
§  l()2(i.32(d)(l)(ii)  to  the  re.strictions  on 
balloon  pavments  for  loans  with 
maturity  of  less  than  one  year,  if  the 
purpose  of  the  loan  is  a  “bridge”  loan 
connected  with  the  acquisition  or 
con.struction  of  a  dwelling  intended  to 
become  the  consumer’s  princijial 
dwelling. 

The  Bureau  received  .several 
comments  from  iiuhistry  groui)s  and 
hanks  that  suj)j)orted  retaining  the 
exemjition  for  bridge  loans  in  the  final 
rule,  and  no  comments  that  voiced 
oppo.sition.  Industry  gronj)s  and  some 
commnnity  hanks  j)ointed  out  that 
bridge  loans  are  ciirnmlly  covered  by 
HOLBA.  and  an  exemption  to  the  pre- 
Dodd  Frank  Act  re.strictions  on  balloon 
payments  was  in  place  to  ])rev(!nt 
nnneces.sarily  restricting  access  to  short¬ 
term  bridge  loans  for  consumers.  In 
particular,  commenters  stated  that, 
l)ecau.se  all  short-term  bridge  loans  are 
structured  with  l)alloon  payments,  the 
effect  of  this  rcunoval  would  he  to 
prohibit  any  bridge  loan  that  is 
classified  as  a  high-cost  mortgage.  .Some 
comment(;rs  suggested  that  the  Bureau 
retain  the  exi.sting  exem])tion  for 
temporary  or  bridge  loans  of  less  than 
12  months  as  exists  in  cnrnmt 
l()2().32(d)(l](ii).  while  one 
commenter  s\igge.sted  that  the  Bureau 
provide  an  exemj)tion  for  tem])orary 
bridge  loans  of  12  months  or  less. 

'riie  Bureau  agrees  with  these 
commenters  that  the  projmsed  rule 
would  have  unnet:es.saril  v  banned  any 
short  term  bridge  loans  covered  hv 
HOEBA.  Acconlingly,  final 
§  l()2(i.32(d)(l)(ii)  retains  an  exenqjtion 
to  the  restriction  on  balloon  payments 
for  short-term  bridge  loans  made;  in 
connection  with  the  acquisition  of  a 
new  dwelling.  In  addition,  because  it  is 
the  Bureau’s  nnderstanding  that 
teuq)orary  or  short-term  “bridge”  loans 
are  commonly  structured  as  12-month 
balloons,  the  Bureau  is  adopting  the 
commenter’s  suggestion  of  bridge  loans 
of  terms  of  12  months  or  less. 

The  Bureau  is  retaining  this 
exemj)tion  as  modified  pursuant  to  its 
authority  under  TILA  .section  129(p), 
which  grants  the  Bureau  authority  to 
exemjjt  specific  mortgage  j)roduct.s  or 


cat(!gories  from  any  or  all  of  the 
j)rohil)itions  sjjeciiied  in  TILA  section 
129(c)  through  (i)  if  the  Bureau  finds 
that  the  exemption  is  in  the  interest  of 
the  borrowing  ])nblii;  and  will  aj)ply 
only  to  products  that  maintain  and 
strengthen  homeownership  and  ecpiity 
protections.  The  Bureau  believes  this 
approach  is  in  the  interest  of  the 
borrowing  pid)lic  and  will  strengthen 
hom(!ownershi])  and  erpiity  protection. 
hecau.se  it  is  consistent  with  the 
historical  and  current  treatment  of 
bridge  loans  under  HOEBA  and  will  not 
imdnly  re.strict  access  to  temjjorary 
bridge  financing  for  consumers.  The 
Bureau  further  lielieves  that  imj)roving 
acce.ss  to  short-term  bridge  financing 
will  strengthen  homeownershi])  ancl 
erpiity  protection  by  better  allowing 
homeowners  who  need  to  sell  a  current 
residence  in  order  to  purchase  a  new 
one  access  to  short-term  financing  to  do 
.so.  Finally,  the  Bureau  believes  that 
ado|)ting  an  exemption  for  short-term 
bridge  loans  of  12  months  or  less,  as 
o])j)o.sed  to  the  current  exemj^tion  for 
.short-term  bridge  loans  of  less  than  12 
months,  is  also  in  the  intere.st  of  the 
borrowing  public  because  it  will  remove 
an  nnnecessary  barrier  tf)  short-term 
financing  in  its  usual  12-month  form,  at 
negligible  if  any  cost  to  con.snmer 
protection,  'fhe  Bureau  does  not  believe 
that  permitting  a  term  of  12  months  or 
less,  as  ojiposed  to  11  months  and  30 
days  or  less,  j)resents  an  increased  risk 
of  abuse  to  consumers.  In  addition, 
piu  mitting  balloons  for  bridge  loans 
with  a  term  of  12  months  or  less  is 
consistent  with  the  2013  ATR  Final 
Rule  and  2013  Escrows  Final  Rule. 

Balloon  Bayment  Restrictions  for 
(a'lulitors  in  Rural  or  IJnder.servtul  Areas 

As  previously  noted,  pro]Kjsed 
§  1020.32(d)(l)(ii)  woidd  have  j)rovided 
an  exemption  to  the  balloon  j)avment 
restrictions  under  ^  1020.32(d)(l)(i)  only 
if  the  payment  schedule  is  adjusted  to 
the  seasonal  or  irregular  income  of  the 
consumer,  'fhe  Bureau  did  not  ])ro])ose 
different  treatment  for  loans  made  bv 
creditors  in  rural  or  under.served  areas. 

A  significant  number  of  industry 
commenters,  es])eciallv  community 
banks,  objected  generally  to  the  balloon 
payment  restriction.  'Huise  commenters 
exijressed  conc(;rns  that  the  2012 
HOEBA  Bro|)o.sal  would  have  prohibited 
them  from  making  balloon  loans  that 
fall  within  the  new  HOEBA  thresholds, 
which  may  have  a  significant  adverse 
effect  on  their  businesses  given  that  the 
thresholds  for  high-cost  mortgages  are 
being  exi)anded  by  the  statute.  'I’he.se 
commenters  argued  that  balloon  loans 
an;  im])ortant  to  .serve  the  needs  of  their 
customers,  esjjecially  in  rural  areas,  and 
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hanks  in  these  areas  use  balloon  loans 
to  manage  their  risks  and  safety  and 
.soundness  concerns.  Cominenters  asked 
for  various  types  of  relief,  including  that 
the  ])rohil)ition  he  lifted  entirely;  that 
connnunity  hanks  he  exempt  from  the 
])rohihition  ifthehalloon  loan  is  held  in 
|)ortfolio;  or  that  balloon  jjayments  he 
permitted  so  long  as  they  are  only  for  a 
final  payment. 

The  Bureau  notes  that  it  is  including 
an  exemj)tion  to  the  halloon  payment 
restrictions  on  (lualified  mortgages  for 
c;ertain  loans  made  hy  creditors  in 
“rural”  or  “imderserved”  anias  in  the 
2013  ATR  Final  Rule.  As  more  fully 
ex])lained  in  that  rule,  the  Bureau  is 
allowing  for  c:ertain  cpialified  mortgages 
to  contain  halloon  ])ayments  ])rovided 
that  (1)  The  loan  meets  all  of  the  c:riteria 
for  a  (jualified  mortgage,  with  certain 
exceptions:  (2)  the  creditor  makes  a 
determination  that  the  consumer  is  able 
to  make  all  scheduled  payments,  except 
the  halloon  payment,  out  of  income  or 
assets  other  than  the  collateral;  (3)  the 
loan  is  underwritten  based  on  a 
|)ayment  .schedule  that  fully  amortizes 
the  loan  over  a  |)eriod  of  not  more  than 
30  years  and  takes  into  account  all 
a])])licahle  mortgage-related  obligations: 
(4)  the  loan  is  not  originated  in 
conjunction  with  a  forward  commitment 
and  is  held  in  portfolio  for  at  lea.st  three 
years;  and  (.5)  the  creditor  meets 
prescribed  qualifications.  .See 
§§  1026.43(f)(1)(iHvi)  and  l()2().43(n{2). 
'Fhose  (jualifications  are  that  the 
creditor:  (1)  Operates  jjredominantly  in 
rural  or  unders(;rved  areas;  (2)  together 
with  all  affiliates,  has  total  annual 
residential  mortgage  loan  originations 
that  do  not  exceed  500  first-lien  covered 
transactions  ])er  year;  (3)  retains  the 
halloon  payment  loans  in  portfolio;  and 
(4)  has  less  than  .$2  billion  in  assets.  .See 
§§1020.43(f)(l)(vi)  and 
1020.35(hK2)(iiiKA),  (B). 

The  Bureau  agrees  with  cominenters 
that  allowing  creditors  in  certain  rural 
or  underserved  areas  to  extend  high-cost 
mortgages  with  halloon  jiayments  could 
benefit  consumers  by  expanding  acce.ss 
to  credit  in  these  areas,  and  also  would 
facilitate  compliance  for  creditors  who 
make  these  loans.  The  Bureau  thus 
believes  that  halloon  jiayments  .should 
not  he  prohibited  for  liigh-cost 
mortgages  in  rural  or  under.served  areas, 
provided  the  creditor  meets  certain 
criteria  that  balance  the  need  for  acc;ess 
to  credit  with  appropriate  consumer 
protections.  In  the  Bureau’s  view,  the 
2013  A'l’R  Final  Rule  provides  an 
approjiriate  framework  for  determining 
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when  a  high-cost  mortgage  may  he 
permitted  to  contain  a  halloon  payment. 
Further,  allowing  creditors  who  make 
high-cost  mortgages  in  rural  or 
underserved  areas  to  originate  loans 
with  halloon  payments  if  thev  satisfv 
the  same  criteria  jiromotes  consistenev 
between  the  2013  HOEPA  Final  Rule 
and  the  2013  A'l'R  Final  Rule,  and 
thereby  facilitates  conqiliance  for 
creditors  who  operate  in  the.se  areas. 
Thus,  as  adojited,  §  1020.32(d)(1)  grants 
a  limited  exemjition  from  the  halloon 
jiayment  jirohihition  for  creditors  that 
make  high-cost  mortgages  with  halloon 
payments,  hut  that  also  meet  the 
conditions  set  forth  in  1020.43(f)(l)(i) 
through  (vi)  and  1020.43(f)(2),  as 
adopted  by  the  2013  ATR  Final  Rule. 

The  Bureau  is  jiroviding  this 
exemjition  jiursuant  to  its  authority 
under  TILA  section  129(ji)(l),  which 
grants  it  authority  to  exemjit  sjiecific 
mortgage  jiroducts  or  categories  from 
any  or  all  of  the  jirohihitions  sjiecified 
in  TILA  section  129(c)  through  (i)  if  the 
Bureau  finds  that  the  exemjition  is  in 
the  interest  of  the  borrowing  jiuhlic  and 
will  ajijily  only  to  jiroducts  that 
maintain  and  strengthen 
homeownershiji  and  equity  jirotections. 
'file  Bureau  believes  the  halloon 
jiayment  exemjition  for  high-cost 
mortgages  is  in  the  interest  of  the 
horrowing  jiuhlic  and  will  .strengthen 
homeownershiji  and  eijnity  jirotection. 
Allowing  greater  acce.ss  to  credit  in  rural 
or  imderserved  areas  will  helji  those 
consumers  who  may  he  able  to  obtain 
credit  only  from  a  limited  numher  of 
creditors  obtain  mortgages.  Further,  it 
will  do  so  in  a  manner  that  balances 
comsumer  jirotections  with  access  to 
credit.  In  the  Bureau’s  view,  concerns 
about  jiotentially  abusive  jiractices  that 
may  accomjiany  halloon  jiayments  will 
he  curtailed  by  the  additional 
requirements  set  forth  in 
§§  102(i.43(f)(l)(i)  through  (vi).  Greditors 
who  make  these  high-cost  mortgages 
will  he  required  to  verify  that  the  loans 
also  satisfy  a  numher  of  additional 
criteria,  including  some  sjiecific  criteria 
reijuired  for  (jualified  mortgages. 
Further,  as  fully  discu.ssed  in  the  2013 
ATR  Final  Ride,  creditors  that  make 
halloon  high-cost  mortgages  under  this 
excejition  will  he  required  to  hold  the 
high-cost  mortgages  in  jiortfolio  for  a 
sjiecified  time,  which  the  Bureau 
believes  also  decreases  the  risk  of 
abusive  lending  jiractices.  Accordingly, 
for  these  reasons  and  for  the  jiurjiose  of 
consi.stency  between  the  two 
rulemakings,  the  Bureau  is  amending 
the  final  rule  to  include  an  exemption 
to  the  §  1020. 32(d)(1)  halloon  restriction 
for  high-cost  mortgages  where  the 


creditor  satisfies  the  conditions  .set  forth 
in  §§  1020.43(f)(l)(i)  through  (vi)  and 
1020.43(f)(2). 

32(d)(0)  and  (7)  Frejiayment  Penalties 

As  discu.ssed  in  the  section-hy-section 
analysis  of  §  1020.32(h)(0)  above,  jirior 
to  the  Dodd-Frank  Act.  TILA  jiermitted 
jirejiayment  jienalties  for  high-cost 
mortgages  in  certain  circumstances.  In 
jiarticular,  under  TILA  section  129(c)(2), 
which  historically  has  been 
imjilemented  in  §  1020.32(d)(7),  jirior  to 
the  Dodd-Frank  Act  a  high-cost 
mortgage  coidd  jirovide  for  a 
jirejiayment  jienaltv  so  long  as  the 
jienalty  was  otherwise  jiermitted  hy  law 
and,  under  the  terms  of  the  loan,  the 
Jienalty  would  not  ajijily:  (1)  To  a 
jirejiayment  made  more  than  24  months 
after  consummation,  (2)  if  the  source  of 
the  jirejiayment  was  a  refinancing  of  the 
current  mortgage  hy  the  creditor  or  an 
affiliate  of  the  creditor,  (3)  if  the 
consumer’s  deht-to-income  ratio 
exceeded  fifty  jiercent.  or  (4)  if  the 
amount  of  the  jieriodic  jiavment  of 
jirincijial  or  intere.st  (or  both)  could 
change  during  the  first  four  years  after 
consummation  of  the  loan. 

.Section  1432(a)  of  the  Dodd-Frank  Act 
rejiealed  TILA  .section  129(c)(2).  Thus, 
jirejiavment  jienalties  are  no  longer 
Jiermitted  for  high-co.st  mortgages.  The 
jirojio.sal  would  have  imjilemented  this 
change  consistent  with  the  statute  hy 
removing  and  reserving  existing 
^  1026. 32(d)(7)  and  comments 
32(d)(7)(iii)-l  through  -3  and 
32(d)(7)(iv)-l  and  -2.  The  jirojiosal  also 
would  have  amended  existing 
§  l()2(i.32(d)((i)  to  clarify  that 
jirejiayment  penalties  are  a  jirohihited 
term  for  high-cost  mortgages.  As 
discussed  in  the  section-hy-section 
analysis  of  §  l()2(i.32(h)((i)(i)  above,  the 
jirojiosal  would  have  retained  in 
jirojio.sed  §  102(i.32(h)(8)(i)  and 
jirojio.sed  comment  32(h)(8)-l.iv  the 
definition  of  jirejiayment  jienalty 
contained  in  existing  §  l()2(i.32(d)((i) 
and  comment  32(d)((i)-l. 

The  Bureau  received  few  comments 
concerning  its  jirojiosal  to  imjilement 
the  Dodd-Frank  Act  provisions  banning 
jirejiavment  jienalties  for  high-cost 
mortgages.  One  connnenter  objected  as 
a  general  matter  to  the  Dodd-Frank  Act’s 
treatment  of  jirejiayment  jienalties  for 
jiurjioses  of  both  (jualified  mortgages 
and  high-co.st  mortgages.  The  Bureau 
does  not  find  the.se  comments 
jiersuasive,  for  the  reasons  discus.sed 
ahove  in  connection  with 
S  l()2(i.32(a)(l)(iii).  and  the  Bureau 
finalizes  §  l()2(i.32((l)((i)  and  (7)  as 
jirojiosed. 
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32(d)(8)  Acceleration  of  Debt 

The  Bureau  ])roj)os(i(l  a  n(;\v 
§  1028. 32(d)(8)  to  iinpleinent  the 
IJrohihition  in  new  section  120(1)  of 
TILA  added  by  section  1433(a)  of  the 
IJodd-Frank  Act.  New  .section  120(1)  of 
TILA  prohibits  a  high-cost  mortgage 
from  containing  a  j^rovision  which 
permits  the  creditor  to  accelerate  the 
l(»an  debt.  exce])t  when  repayment  has 
been  accelerated:  (1)  In  respon.se  to  a 
default  in  j)ayment:  (2)  pursuant  to  a 
due-on-sale  jirovision:  or  (3)  pursuant  to 
a  material  violation  of  some  other 
provision  of  the  loan  document 
unrelated  to  jiayment  schedule. 

Proposed  §  1028. 32(d)(8)  woidd  have 
replaced  current  ^  l()28.32(d)(8),  which 
similarly  prohibits  due-on-demand 
clauses  for  high-cost  mortgage  exc:ept  (1) 
111  ca.ses  of  fraud  or  material 
misrejiresentatiou  in  connection  with 
the  loan;  (2)  a  consumer's  failure  to 
meet  the  rejiayment  terms  of  the  loan 
agreement  for  any  outstanding  balance; 
or  (3)  a  consumer's  action  or  inaction 
that  adversely  affects  the  creditor's 
.security  for  the  loan  or  any  right  of  the 
creditor  in  such  .securitv. 

Proposed  §  1028. 32(d)(8)  would  have 
prohibited  an  acceleration  feature  in  the 
loan  or  open-end  credit  agreement  for  a 
high-cost  mortgage  unless  there  is  a 
ilefault  in  payment  under  the 
agreement,  the  acceleration  is  inirsuant 
to  a  due-on-sale  clause,  or  there  is  a 
material  violation  of  a  jirovision  of  the 
agreement  unrelated  to  the  payment 
.schedule.  The  Bureau  al.so  proposed 
comments  to  provide  additional 
clarification  and  examples  of  when 
acceleration  under  jiroposed 
§  1028. 32(d)(8)  would  he  permitted.  The 
Bureau  .sought  comment  from  the  jniblic 
on  the.se  aspects  of  the  jiropo.sal,  and  in 
particular  sought  possible  additional 
examples  where  a  consumer's  material 
violation  of  the  loan  or  open-end  credit 
agreement  may  or  may  not  warrant 
acceleration  of  the  debt. 

The  Bureau  received  two  ]nd)lic 
comments  from  indu.strv  in  res])onse  to 
this  re(jue.st.  which  generallv  re(|uested 
additional  guidance  on  the  term 
“material  violation  of  the  loan 
agreement.”  and  (juestioned  wluither  the 
j)roposed  rule  would  permit 
acceleration  in  circumstances  other  than 
failure  to  pay  proj)erty  taxes  that  may 
materially  impair  the  creditor's  .securitv 
interest,  such  as  the  examples  that  exist 
in  the  commentarv  to  current 
§  1028. 32(d)(8).  Tiiese  commenters  al.st) 
suggested  some  additional  examj)les  of 
actions  undertakim  by  the  consumer 
that  they  believe  could  result  in  prior 
lien  to  a  fir.st  mortgage  being  filed 
against  the  j)roperly  in  “material 


violation”  of  a  loan  term.  These 
examples  included  failure  to  i)ay 
ju'ojjerty  taxes;  failure  to  pay 
coudominiiun  fees,  homeowner 
association  dues  or  a.sse.ssmeuts,  or 
utilities;  aud  default  ou  another  lien  on 
the  subject  pro])erty.  The  commenters 
also  objected  to  the  propo.sal's  removal 
of  .several  of  the  exi.sting  comments  to 
current  §  l()28.32(d)(8)(iii).  on  the 
ground  that  acceleration  is  justified  in 
those  situations,  and  is  currently 
permitted.  Si)ecifically,  the  commenters 
objected  to  the  removal  of  language  iu 
commeut  32(d)(8)(iii)-2.i.E  providing 
that  a  creditor  may  terminate  and 
acc;elerate  a  high-cost  mortgage  in  some 
instances  if  the  consumer  obligated  on 
the  credit  dies.  The  commenters  al.so 
objected  to  the  proposal's  nnnoval  of  an 
example  in  comment  32(d)(8)(iii)-2.i  F 
]jroviding  that  a  creditor  may  terminate 
and  accelerate  a  high-cost  mortgage  if 
the  proj)erty  is  taken  by  emiiamt 
domain. 

In  the  Bureau's  view,  .section  129(1) 
e.ssentially  codified  the  substance  of 
curnmt  S  1828.32(d)(8).  The  changes  the 
Bureau  j)ro|)o.sed  to  §  1028. 32(d)(8)  aud 
its  commentary  were  primarilv  for 
clarity  and  organizational  purpo.ses. 
lI])on  furtlu!!'  consideration  and  in  light 
of  the  comments  regarding  the  potential 
impact  of  removing  certain  examples, 
the  Bureau  has  decided  to  im])lemeul  a 
final  rule  and  commentarv  that  clo.selv 
follow  the  currimt  1028. 32(d)(8)  and 
commentary.  The  Bunuui  agrees  that 
acceleration  should  not  be  (haaned 
imjjermissible  under  Regulation  Z  in 
situations  where  it  is  currently 
permitted,  and  is  including  the 
examjjles  .set  forth  in  current  comments 
32(il)(8)(iii)-2.i.E  and  F  the  commentarv 
to  the  final  rule.  The  Bureau  believes 
these  revisions  adequately  and 
appropriately  address  imhistry's 
comments  by  clarifying  that  acceleration 
may  b(!  permitted  in  certain 
circumstances  where  the  creditor's 
security  intere.st  is  materiallv  and 
adversely  affected,  such  as  when  an 
action  or  inaction  by  the  c:on.sumer 
results  in  a  ])rior  lien  being  filed  against 
the  ])roperty,  or  the  pro])erty  is  taken  by 
eminent  domain. 

The  Bureau  declines  to  include  the 
various  other  exam])les  provided  bv 
industry  commenters  in  the 
commentary.  The  Bureau  notes  that  the 
exam])le.s  .set  forth  in  comment 
32(d)(8)(iii)-2.i.A  through  C  serve  only 
as  illustrations  of  instances  where 
acceleration  may  be  deemed  j)ermissible 
when  the  action  or  inaction  by  the 
consumer  impairs  the  creditor's  securitv 
interest.  These  circumstances  mav,  but 
do  not  always,  adversely  affect  the 
creditor's  securitv  interest,  and  the  list 


of  exanqiles  is  not  all-inclusive.  While 
the  Bureau  agrees  with  industry 
commenters  that  other  actions  or 
inactions  that  may  result  in  a  prior  lien 
being  filed  again.st  the  pro])erty  c:ould 
materiallv  impair  the  creditor's  .securitv 
interest,  the  Bureau  does  not  believe  tin; 
examples  j)rovided.  such  as  failun;  to 
pay  homeowner  as.soc:iation  dues  or 
utilities,  are  likely  to  result  in  such  au 
im])airmenl  in  most  circumstances.  The 
Bureau  thus  declines  to  include  these 
specific  exam])les  in  the  commentarv  to 
t}l()28.32(d)(8). 

In  addition,  the  Bureau  is  adding 
comment  32(d)(8)(i)-l  to  jjrovide 
further  guidanc;e  regarding  acceleration 
of  a  loan  for  fraud  or  material 
misrepre.sentation.  consistent  with 
comment  40(f)(2)(i)-l  (concerning 
requirements  for  home  equity  plans). 

The  Bureau  believes  that  this  guidance 
will  be  e(jually  helpful  to  creditors 
.seeking  to  accelerate  a  high-c:o.st 
mortgage.  Finally,  the  Bureau  has  made 
minor  changes  for  clarification  and  in 
light  of  the  exj)ansion  of  the  coverage  of 
HOEFA  to  include  oj)en-end  credit. 

Section  1028.34  Prohibited  Acts  or 
Practic;e.s  in  Connection  With  Migh-Cost 
Mortgages  34(a)  Prohibited  Acts  or 
Practices  for  High-Cost  Mortgages 

The  Bureau  is  finalizing  ])ro])osed 
4}  1028.34(a)(1)  through  (3)  and  comment 
34(a)(3)-2  with  revisions  for  consistency 
and  clarity.  Pro])o.sed  section 
1028.34(a)(1)  and  comment  34(a)(3)-2 
are  revi.sed  to  replace  the  terms  “loan 
subject  to  section  228.32”  with  “high- 
cost  mortgage.”  .Sections  1028.34(a)(2) 
and  (3)  are  revised  to  remove 
capitalization  from  “assignee”  and 
“within  one  year  ])eriod,”  for 
consistency  purpo.ses. 

34(a)(4)  Repayment  Ability  for  High- 
(]ost  Mortgages 

TILA  section  129(h)  generally 
l)rohibit.s  a  creditor  from  engaging  in  a 
pattern  or  j)ractice  of  extending  credit  to 
consumers  under  high-cost  mortgages 
based  on  the  consumers'  collateral 
without  regard  to  the  consumers' 
re])ayment  ability,  including  the 
consumers'  current  and  expected 
income,  current  obligations,  and 
employment. 

TILA  section  129(h)  is  implemented 
in  current  §  1028.34(a)(4).  In  2008,  the 
Board  by  regulation  eliminatcHl  the 
“])attern  or  practice”  requirement  under 
the  HOEPA  ability-to-repay  provision 
and  also  aj)j)lied  the  re|)ayment  ability 
nuiuirement  to  higher-jjriced  mortgage 
loans.  The  2008  HOEPA  Rule  set  forth 
the  specific  requirements  for 
verification  of  repayment  ability  in 
§  1028.34(a)(4)(ii).  in  addition. 
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§  l()2(i.34(a)(4Kiii)  j)rovidos  for  a 
|)resuin])tion  of  comjjlianco  with  the 
al)ility-to-r(!]iay  ro(]uirements  if  the 
creditor  follows  certain  ])roce(liires.  .See 
§  l()2(i.34(a)(4)(iii)-(iv)  and  comment 
34(a)(4)(iii)-l.  However,  the  2008 
HOEFA  Final  Rule  makes  clear  that  the 
presumption  of  compliance  is 
rel)uttal)le.  .See comment  34(a)(4)(iii)-l . 
The  consumer  can  still  rebut  or 
overcome  that  j)resumption  by  sliowing 
that,  despite  following  the  proc(;diires 
specified  in  §  102().34(a)(4)(iii),  the 
creditor  nonetheless  disregarded  the 
consumer's  ability  to  rej)ay  the  loan.  For 
example,  the  consumer  could  present 
evidence  that  although  the  creditor 
as.sessed  the  consumer’s  deht-to-income 
ratio  or  residual  income,  the  deht-to- 
inc:ome  ratio  was  very  high  or  the 
residual  income  was  very  low.  This 
evidence  may  be  sidficient  to  overcome 
the  presumption  of  c:ompliance  and 
demonstrate  that  the  creditor  extended 
credit  without  regard  to  the  consumer’s 
ability  to  repay  the  loan. 

The  Dodd-Frank  Act  did  not  amend 
TILA  section  125)(h):  however,  sections 
1411,  1412,  and  1414  of  Dodd-Frank, 
among  other  things,  e.stahlished  new 
al)ility-to-re])ay  requirements  for  all 
residential  mortgage  loans  under  new 
TIEA  section  12901.  S])ecifically,  the 
Bureau’s  2013  ATR  Final  Rul(!  (which 
implements  TILA  section  129C)  extends 
the.se  new  ahility-to-repay  reciuirements 
to  any  consuiiKir  credit  tran.saction 
.secured  by  a  dwelling,  excej)!  an  open- 
end  credit  plan,  a  transaction  secured  by 
a  consumer’s  interest  in  a  timeshare 
plan,  a  reverse  mortgagee  or  tem])orarv 
loans  such  as  construelion  loans  and 
bridge  loans  with  terms  of  12  months  or 
less.  Closed-end  credit  transactions  that 
are  high-cost  mortgages,  as  defined  in 
TILA  section  103(1)1)),  will  he  subject  to 
the  ahility-to-rej)ay  requirements 
pursuant  to  TILA  section  129C  and  the 
Bureau’s  implementing  regulations  at 
§  1020.43.  (Ipen-end  credit  j)lan.s 
secured  by  the  consumer’s  j)rinci])al 
dwelling  that  are  high-cost  mortgages 
will  not  he  subject  to  the  ability-to-pay 
retiuirements  of  Bureau’s  2013  ATR 
Final  Rule,  hut  will  instead  he  subject 
to  the  existing  ahility-to-re|)ay 
nupiirements  of  TILA  section  129(h)  and 
the  Bureau’s  implementing  regulations 
at  §  1020.34(a)(4).  As  di.scu.ssed  below, 
the  Bureau  is  revising  §  1020.34(a)(4)  to 
account  forthe.se  significant  changes  to 
the  regulatory  land.sca])e  with  resj)ect  to 
re])ayment  ability  for  closed-end  credit 
transactions,  and  amending  the  existing 
re])ayment  ability  requirements  in 
current  1020.34(a)(4)  to  apply 
s])ecifically  to  high-cost  open-end  credit 
])lan.s. 


Closed-End  High-Cost  Mortgages 

For  consi.stency  with  TILA  .section 
129Ci,  proposed  §  1020.34(a)(4)  would 
have  ])rovided  that,  iu  couuectiou  with 
a  closed-eud  high-cost  mortgage,  a 
creditor  must  comply  with  the 
re])aymeut  .ihility  reciuiremeuts  iu 
§  1020.43  (to  he  established  sej)aratelv 
uufler  the  Bureau’s  2013  ATR  Final 
Rule).  Therefore,  the  existing 
recjuirements  and  the  j)re.sumption  of 
compliance  under  §  1020.34(a)(4)(i)-(iv) 
would  no  longer  have  a|)plied  to  closed- 
end  credit  tran.sactions.  Rather,  as  .set 
forth  in  the  Bureau’s  2013  ATR  Final 
Rule,  a  creditor  would  have  been 
required  to  consider  specific  criteria  and 
records  set  forth  in  §  1020.43(c)(2)  and 
(3)  and,  based  on  that  criteria,  make  a 
“reasonable  and  good  faith 
determination  at  or  before 
consummation  that  the  consumer  will 
have  a  reasonable  ability  to  repay”  the 
high-cost  mortgage.  .See  §  1020.43(c)(1) 
and  comments  43(c)(l)-l  and  43(c)(2)- 
1. 

'rims,  as  set  forth  more  fully  iu  the 
2013  ATR  Filial  Rule,  for  any  closed- 
eud  high-cost  mortgage  that  does  not 
meet  the  (pialified  mortgage  criteria  set 
forth  iu  1020.43(e),  there  would  have 
been  no  presumption  of  compliance 
available  to  creditors  for  the  ability  to 
rej)ay  rerpiirement.  The  2012  HOEI’A 
Proposal  stated  that  only  open-end 
credit  transactions  are  subject  to  the 
§  1020.34(a)(4)  ahility-to-repay 
reciuiremeuts,  and  thus  would  have 
removed  the  presumption  of  compliance 
currently  available  for  any  such  high- 
co.st  mortgage  under  ^  1020.34(a)(4)(iii). 
See  i)ro|)o.sed  comment  34(a)(4)-l.'^’'’ 
However,  as  akso  .set  forth  in  the  2013 
A'l'R  Final  Rule,  the  1020.43(e) 
rebuttable  presumption  of  com])liance 
with  the  ahility-to-repay  requirement 
would  have  been  available  for  certain 
high-cost  mortgages  that  meet  the 
sj)ecific  (jualified  mortgage  criteria  set 
forth  in  §  1020.43(e).''’'* 


llio  I'inal  ruli!.  Ilio  liur(!<ui  is  addin” 
additional  clarilvin”  lan^na^o  to  inakn  cloar  tliat  Ilio 
I()2(i.S4(a)(4)(iii)  pn^sinnption  only  applies  to 
oiMMi-end  criulit  plans. 

’”'’'llu!  safe  liarbor  availal)l(!  lortairlain  (inaliliod 
mort{;ago  transactions  under  §  1l)2l).43(i!)(l)  will  not 
l)(!  availabli!  tor  llOtil’A  transactions  that  otherwise 
meet  the  (|nalili(ul  inortf’af'e  criteria.  As  .set  lorth  in 
the  2t)l.'t  ATK  I'inal  Rule,  the  sale  harhor  is  oidv 
available  lor  loans  that  are  not  hi}<her-priced 
cov(!n!d  transactions,  as  delimsl  in  §  UI2li.4;t(h)(4). 
This  will  |)ri!clndt!  any  hif^h-cost  inortHa^e  coviu'ral 
by  HOl'il’A's  Al’K  thn!shold  Iroin  Ixang  eligibh!  lor 
a  safe  harhor.  .Similarly,  any  loan  that  trif^ras  the 
IIOMI’A  thnisholds  for  limitations  on  points  and 
lees  and  prei)ayment  iienalties  will  fail  to  satisfy  the 
criteria  for  (|nalified  mort{>a”es.  and  thus  will  he 
ineligible  for  eitheu'  the  safe  harhor  or  the  rehnttahle 
|)resnm|)tion  of  com|)liance  availahle  to  (pialified 
mortgages.  Sue  §  UI2l).4H(e)(3)  and  (g). 


The  Buroau  solicitod  c;omm(;nt  on  thi.s 
aspect  of  the  j)roposal,  and  rocoivod  a 
fow  public  comments  from  consumer 
groups  that  generally  suj)j)orted  it.  In 
j)articular,  consumer  groups  agreed  that 
re(]uiring  creditors  to  comply  with  the 
ahility-to-repay  re(|nirements  .set  forth  in 
§  1()2().43  for  all  clo.sed-end  credit 
tran.sactions.  including  high-cost 
mortgages,  should  benefit  consumers  hv 
simplifying  compliance  and 
euforcemeut  of  the  rules,  provided  that 
the  final  rule  does  not  reduce  the 
remedies  availahle  for  high-cost 
mortgages.  No  commeuters  raised 
objections  to  this  asjfect  of  the  proposal. 
However,  as  more  fully  di.scus.sed  iu  the 
2013  ATR  Final  Rule,  several  coiisinuer 
groups  submitted  comments  in 
connection  with  the  Board’s  2011  ATR 
Proj)osal  reque.sting  that  high-cost 
mortgages  he  prohibited  from  receiving 
qualified  mortgage  status  through  the 
2013  ATR  Final  Rule.  I'hose 
commenters  noted  that  high-cost 
mortgages  have  been  singled  out  by 
Congress  as  de.serving  of  special 
regulatory  treatment  because  of  their 
j)otential  to  he  abusive  to  consumers, 
and  argued  that  it  would  seem 
incongruous  for  any  high-cost  mortgage 
to  be  given  a  j)resumption  of 
com])liance  with  the  abilitv-to-repav 
rule. 

The  Bureau  is  adopting  this  asj)ect  of 
S  1020. 34(a)(4)  as  pro])osed,  which  is 
consistent  with  the  statutory  language  of 
TILA  section  129(k  The  Bureau  notes 
that  the  2013  ATR  Final  Rule  does  not 
prohibit  a  high-cost  mortgage  from  being 
a  qualified  mortgage,  but  is  mindful  that 
allowing  a  high-co.st  mortgage  to  meet 
the  (jualified  mortgage  criteria  set  forth 
in  4^  1020.43  j)olentially  rai.ses  concerns 
for  consumer  groui)s  regarding  HOEPA 
|)rotection.s  and  remedies.  However,  the 
Bureau  disagrees  with  consumer  grou|)s 
that  suggest  allowing  certain  high-cost 
mortgages  to  be  “qualified  mortgages” — 
and  thereby  ])ermitting  a  rebuttable 
j)resumj)ti()n  of  compliance  with  the 
§  1020.43(a)  rej)ayment  ability 
recjuirements  for  these  transaction.s — is 
incongruous  with  the  underlying 
consumer  j)rotection  pur|)ose  of 
HOEPA.  Rather,  the  Bureau  believes 
that  the  net  effect  of  nujuiring  creditors 
to  comj)ly  with  §  1020.43  for  all  clo.sed- 
end  transactions,  including  those  rules 
that  ])ertain  to  the  |)re.sum])tion  of 
compliance  available  for  (jiialified 
mortgages,  should  be  enhanced 
consumer  j)rotection  and  facilitation  of 
com|)liance. 

'Fhere  are  several  considerations 
informing  the  Bureau’s  treatment  of 
rej)ayment  ability  retjuirements.  First,  as 
di.scus.sed  above,  the  Dodd-Frank  Act 
does  not  ])rohibit  high-cost  mortgages 
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from  nMHiiving  (|ualified  mortgage 
status.  While  the  statute  imposes  a 
points  and  fees  limit  on  (pialified 
mortgages  (3  percent,  generally)  that 
effectively  ])rohil)its  loans  that  trigger 
the  high-cost  mortgage  points  and  fee 
threshold  from  receiving  (jnalified 
mortgage  status,  it  does  not  impt)se  an 
APR  limit  on  (pialified  mortgages. 
Tluirefoni.  nothing  in  the  statute 
prohibits  a  cnulitor  from  making  a  loan 
with  an  APR  that  triggi^rs  llOKPA 
coverage,  while  still  nnieting  the  criteria 
for  a  (pialified  mortgage. 

S(iC(m(l,  although  tluiy  are  similar,  the 
Bureau  generally  con.sid(?rs  the  ahility- 
to-repay  nHpiirements  .set  forth  in 
§  1028.43  to  he  more  jirotective  of 
consumers  than  the  curr(mt  ahility-to- 
nipay  criteria  for  high-cost  mortgages  set 
forth  in  current  §  l()2(i.34(a)(4)(i)-{iv). 
For  example,  §  1020.43  would  rerpiire 
creditors  to  consider  additional  factors 
not  currently  included  in 
§  1020.34(a)(4).  such  as  a  consumer’s 
monthly  deht-to-income  ratio  or 
nisidual  income.  The  Bureau  gemirally 
Ixilieves  these  criteria  to  he  more 
rigorous  than  the  current  ahility-to- 
repay  provisions. 

Third,  the  Bureau  heliev(is  that,  for 
high-cost  mortgages  that  meet  the 
(pialified  mortgage  definition,  there  is 
reason  to  jirovide  a  presumjition, 
subject  to  r(4)uttal.  that  the  creditor  had 
a  leasonahle  and  good  faith  belief  in  the 
consumer’s  ability  to  rejiay 
notwithstanding  the  high  inteni.st  rate. 
High-cost  mortgages  will  he  less  likely 
to  nuiet  (pialified  mortgage  criteria 
iHicau.se  the  higher  interest  rate  will 
generate  higher  monthly  jiayments  and 
thus  nupiire  higher  income  to  satisfy  the 
deht-to-income  test  for  a  (pialified 
mortgage.  Where  that  test  is  satisfied — 
that  is.  where  the  consumer  has  an 
acceptable  deht-to-income  ratio 
calculated  in  accordance  with  ipialified 
mortgage  underwriting  rule.s — tln^re  is 
no  logical  niason  to  exclude  the  loan 
from  the  definition  of  a  (jualified 
mortgage. 

The  Bureau  also  disagrees  with  the 
concerns  raised  by  consumer  groups 
that  allowing  a  relnittahle  presum])ti()n 
of  compliance  for  these  high-cost 
mortgages  will  undermine  consumer 
protection.  Rather,  the  Bureau  heliiwes 
the  final  rule  will  provide  gniater 
consumer  protection  than  the  current 
ahility-to-rej)ay  riiUis,  which  allow  for  a 
|)resumption  of  coinjiliance  for  anv 
liigh-co.st  mortgagiis.  curnint 
§  1020.34(a)(4)(iii).  As  more  fully  set 
forth  in  the  Bureau’s  2013  A'l’R  Final 
Rule,  for  any  high-cost  mortgages  that 
do  not  meet  the  (pialified  mortgage 
criteria  .set  forth  in  ^  1020.43(e),  tliere 
will  he  no  presum|)tion  of  com})liance 


available  to  creditors  for  the 
§  1020.34(a)(4)  ahility-to-rej)ay 
reijuirement.  The  Bureau  believes  this 
will  provide  greater  consumer 
protection  and  facilitate,  rather  than 
liinder.  challenges  to  criulitors’ 
reiiayment  ability  determinations  for 
the.se  transactions. 

The  Bureau  also  believes  that 
allowing  high-cost  mortgages  to  he 
(pialified  mortgages  could  jirovide  an 
incentive  to  creditors  that  make  high- 
cost  mortgages  to  satisfy  the  (pialified 
mortgage  reipiirements,  which  would 
provide  additional  consumer 
jjrotections.  For  exainjile,  creditors  who 
make  high-cost  mortgages  as  (jualified 
mortgages  will  need  to  have  verified  the 
consumer’s  a.ssets,  liahiliti(!s,  income 
and  other  criteria,  and  determined  that 
the  consumer’s  deht-to-income  ratio 
meets  certain  sjjecified  criteria.  .See 
§  1()20.43(e).  Further  jnotections  and 
r(;.stricti(ms.  such  as  restricting  intere.st- 
only  j)ayment.s  and  limiting  loan  terms 
to  30  years,  are  not  nujuirements  under 
HOEPA,  hut  are  re(piired  to  achieve 
(jualified  mortgage  status. 

The  Bureau  hiuieves  that  allowing 
high-cost,  (jualified  mortgages  mav  he 
jiarticularly  beneficial  to  consumers  in 
certain  small  loan  mark(;ts.  where  some 
creditors  may  need  to  exc(!ed  high-cost 
mortgage  thr(;.sh()l(ls  due  to  the  uni(jue 
structure  of  their  husiness.  The  Bur(;au 
believes  that  the.se  creditors  are  likely  to 
make  high-cost  mortgages  regardless  of 
the  various  disincentives  to  high-co.st 
lending,  and  allowing  for  a  jiresumjition 
of  comjiliance  for  these  high-cost 
mortgagris  could  jirovide  an  incentive  to 
these  creditors  to  make  these  mortgages 
as  (jualified  mortgages.  As  discussed 
above,  the  Bureau  believes  this  would 
he  in  the  interest  of  consumers  by 
jiroviding  additional  consumer 
jirotections. 

The  Bur(;au  also  d()(;s  not  believe  that 
allowing  high-co.st  mortgages  to  he 
“(jualified  mortgages’’  will  dejji'ive 
consumers  of  the  suhstantive 
jnotections  or  remedies  afforded  by 
HOEPA  or  encourage  creditors  to  engage 
in  high-cost  lending.  Otluir  than 
allowing  for  a  jiresumjMion  of 
comjiliance  with  the  §  1020.43 
rejiayment  ability  riujuirements  for 
those  transactions  that  meet  the  criteria 
for  (jualified  mortgages,  the  enhanced 
disclosure  and  coun.seling  nujuirements, 
and  the  enhanced  liability  for  HOEPA 
violations,  are  unaffected  by  the  final 
rule. 

Finally,  in  addition  to  the  various 
benefits  to  consumers  de.scrihed  above, 
the  Bureau  believes  that  nujuiring  the 
same  standards  for  determining 
rejiayment  ability  and  obtaining  a 
relnittahle  jiresumjition  of  comjiliance 


for  other  closed-end  credit  transactions 
not  covered  hy  HOEPA  and  high-cost 
mortgages  that  are  subject  to  the 
rejiavment  ahility  nujuirements  of 
1020.43  will  facilitate  comjiliance  by 
jiroviding  clarity  and  consistency 
between  the  2013  ATR  Final  Rule  and 
the  2013  HOEPA  Final  Rule. 

“Bridge”  Eoans 

Because  temjiorary  or  “bridge”  loans, 
such  as  loans  with  maturity  of  12 
months  or  le.ss  made  in  connection  with 
the  ac(juisiti(in  or  construction  of  a 
dwelling  intended  to  become  the 
consumer’s  jirincijial  dwelling  are 
clo.sed-end  credit  transactions,  any  such 
loan  that  is  a  high-cost  mortgage  will  he 
subject  to  the  ahility-to-rejiay 
nujuirements  jiursuant  to  TILA  section 
129C  and  the  Bureau’s  imjilementing 
regulations  at  §  1020.43.  As  discus.sed  in 
the  Bureau’s  2013  ATR  Final  Rule, 
temjiorarv  loans  such  as  bridge  loans 
with  terms  of  12  months  or  le.ss 
(including  high-cost  mortgages)  are 
exemjit  from  the  ^  1020.43  ahility-to- 
rejiay  nujuirements.  3’he  jnojmsal 
noiKitheless  would  have  retained  an 
exeinjition  from  the  ^  1020.34(a)(4) 
HOEPA  ahilily-to-rej)ay  nujuirement 
that  (?xists  in  current  ^  1020.34(a)(4)(v). 

The  Bunuiii  received  no  comments  on 
this  asjiect  of  the  jnojiosal,  and  is 
retaining  the  exeinjition  from  the 

1020.34(a)(4)  ahility-to-rejiay 
nujuirements  lor  “bridge”  loans  as 
jirojmsed.  For  clarity  and  organizational 
jmrjm.ses,  however,  the  Bureau  is 
moving  the  exemjition  from  jirojm.sed 
§  1020.34(a)(4)(v)  to  §  1020.34(a)(4), 
which  disciKsses  ahility-to-rejiay  for 
clo.sed-end  credit  transactions. 

The  Bureau  is  retaining  this 
exemjition  as  consistent  with  I’lLA 
.section  129C(a)(8),  and  pursuant  to  its 
authority  under  3’ILA  section  129(ji), 
which  grants  the  Bureau  authority  to 
exempt  sjjecific  mortgage  jiroducts  or 
categories  from  any  or  all  of  the 
jirohihitions  sjieciiied  in  'I’lLA  section 
129(c)  through  (i)  if  the  Bureau  finds 
that  the  exemjition  is  in  the  intere.st  of 
the  borrowing  jmhlic  and  will  ajijily 
only  to  jiroducts  that  maintain  and 
.strengthen  home  ownershiji  and  ecjuity 
Jirotections.  Retaining  this  exeinjition  is 
consistent  with  the  historical  and 
current  treatment  of  bridge  loans  under 
HOEPA’s  ahility-to-rejiay  standards,  and 
akso  is  consi.stent  with  the  TILA  .section 
129(i(a)(8)  exeinjition  for  bridge  loans 
that  ajijily  to  the  general  ahility-to-rejiay 
nujuirements  .set  forth  in  the  2013  ATR 
Final  Rule.  'I’he  Bureau  believes  this 
ajijiroach  is  in  the  intere.st  of  the 
borrowing  jmhlic  and  will  strengthen 
home  ownershiji  and  ecjuity  jirotection 
hecau.se  it  will  not  undulv  re.strict 
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acco.ss  to  temjjorary  bridge  financing  for 
consumers. 

Open-Knd  High-Cost  Mortgages 

As  previously  noted,  tlie  existing 
al)ility-to-repay  re(|nireinents  of  TILA 
section  12‘)(h)  will  now  ap])ly  to  open- 
end  credit  plans  that  are  high-cost 
mortgages.  I’o  facilitate  compliance,  the 
Bureau  jjioposed  to  imj)lement  TILA 
section  129(h)  as  it  ai)])lies  to  open-end 
credit  plans  in  ])roposed  ??  1028. 34(a)(4) 
hy  amending  the  existing  mortgage 
nijjayment  ability  re(|uirements  in 
c.urrent  §  1028. 34(a)(4)  to  ajiplv 
sj)ecifically  to  high-cost  oj)en-end  credit 
plans.  The  Bureau  solicited  public 
comment  on  this  issue,  hut  did  not 
receive  any  comments  that  addre.ssed  it. 

'I’he  Bureau  is  revising  1028. 34(a)(4) 
to  provide,  as  projjosed,  that  in 
connection  with  an  open-end  credit 
plan  subject  to  §  1028.32,  a  creditor 
shall  not  o])en  a  plan  for  a  consumer 
where  credit  is  or  will  he  extended 
without  regard  to  the  consumer’s 
rejjayment  ability  as  of  account  opening, 
including  the  consumer’s  ciirreut  and 
reasonably  exj)ected  income, 
employment,  assets  other  than  the 
collateral,  and  current  obligations, 
including  any  mortgage-related 
obligations.  As  discussed  above,  the 
Bureau  notes  that  in  the  2008  HOEBA 
Final  Rule,  the  Board  ado])ted  a  rule 
ju'ohihiting  individual  high-cost 
mortgages  or  higher-])riced  mortgage 
loans  from  being  extended  based  on  the 
collateral  without  regard  to  re))ayment 
ability,  in  ])lace  of  a  prior  ride 
prohibiting  a  pattern  or  practice  of 
making  extensions  based  on  the 
collateral  without  regard  to  consumers’ 
ability  to  repay.  The  existing 
recluirements  further  create  a 
presum ])tion  of  com))liance  under 
certain  conditions  to  provide  creditors 
with  more  certainty  and  to  mitigate 
]K)tential  increased  litigation  risk. 

The  Board  concluded  that  this 
regulatory  structure  was  warranted 
based  on  the  comments  the  Board 
received  and  additional  information. 
Sjiecifically,  the  Board  exercised  its 
authority  under 'LILA  section  129(/)(2) 
(renumbered  as  TILA  section  129(j))(2) 
hy  the  Dodd-Frank  Act)  to  revise  the 
liability  standard  for  high-cost 
mortgages  based  on  a  conclusion  that 
the  revisions  were  necessarv  to  jnevent 
unfair  or  decejitive  acts  or  jnacfices  in 
connection  with  mortgage  loans.  .See  73 
FR  44.S4.S.  at  44.'i39  ()nly  30,  2008).  In 
jiarticnlar,  the  Board  concluded  that  a 
prohibition  on  making  individual  loans 
without  regard  for  repayment  ability 
was  necessarv  to  ensure  a  remedy  for 
consumers  who  are  given  unaffordable 
loans  and  to  deter  irresponsible  lending. 


The  Board  determined  that  imposing  the 
burden  to  jirove  “jiattern  or  jnactice”  on 
an  individual  consumer  would  leave 
many  borrowers  with  a  lesser  remedv, 
such  as  those  provided  under  some 
.State  laws,  or  without  any  remedy,  for 
loans  made  without  regard  to  rejiayment 
ability.  The  Board  further  determined 
that  removing  this  burden  would  not 
only  improve  remedies  for  individual 
borrowers,  it  would  also  increa.se 
deterrence  of  irresponsible  lending.  The 
Board  concluded  that  the  structure  of  its 
rule  would  also  have  advantages  for 
creditors  over  a  “pattern  or  practice" 
standard,  which  can  create  snh.stantial 
uncertainty  and  litigation  risk.  While 
the  Board’s  rule  removed  the  “})attern  or 
practice"  language  from  its  rule,  it 
provided  certainty  to  creditors  by 
including  sjiecific  procedures  for 
establishing  a  rebuttable  presumption  of 
comjiliance. 

For  substantially  the  same  reasons 
detailed  by  the  Board  in  the  2008 
nOEl’A  Final  Rule,  the  Bureau  believes 
that  it  is  nece.ssarv  and  ju'ojier  to  use  its 
authority  under  TILA  .section  12t)(p)(2) 
to  retain  the  existing  §  102(). 34(a)(4) 
repayment  ability  reijiiirements  with 
respect  to  individual  o])en-end  credit 
plans  that  are  high-cost  mortgages,  with 
a  presnmjition  of  compliance  as 
sjiecified  in  the  regulation,  rather  than 
merely  prohibiting  a  "jiattern  or 
practice”  of  engaging  in  such 
tran.sactions  without  regard  for 
consumers’  ability  to  rejiay  the  loans. 
The  Bureau  believes  that  the  concerns 
discn.s.sed  in  the  2008  HOFBA  Final 
Rule,  such  as  preventing  unfair 
practices,  providing  remedies  for 
individual  borrowers,  and  providing 
more  certainty  to  creditors,  are  equally 
applicable  to  ojien-end  transactions  that 
are  high-cost  mortgages.  Furthermore, 
also  for  these  same  reasons,  the  Bureau 
believes  it  would  not  he  in  creditors’ 
and  borrowers’  interest  to  reinsert  the 
“jiattern  or  jiractice”  language  and 
remove  the  presumption  of  compliance 
in  exi.sting  ^  1028.34(a)(4).  Therefore, 
the  Bureau  believes  that  applying  the 
existing  rejiayment  ability  reijuirement 
in  current  §  1028.34(a)(4)  to  ojien-end 
high-cost  mortgages  is  necessary  to 
jirevent  unfair  or  decejitive  acts  or 
jiractices  in  connection  with  mortgage 
loans.  .See  TILA  section  129(ji)(2). 

The  Bureau  is  also  revising  several 
asjiects  of  §  1028.34(a)(4)  for 
consi.stency  with  the  2013  ATR  Final 
Rule  and  for  clarification  jiurjioses.  The 
Bureau  is  removing  §  1028.34(a)(4)(ii)(B) 
and  accomjianying  comments 
34(a)(4)(ii)(B)-l  and  -2,  which  the 
Bureau  jirojiosed  to  retain.  This 
jirovision  would  have  jirovided  an 
affirmative  defen.se  for  a  cretlitor  that 


can  show  that  the  amounts  of  the 
consumer’s  income  or  assets  that  the 
creditor  relied  ujion  in  determining  the 
consumer’s  rejiayment  ability  were  not 
materially  greater  than  the  amounts  the 
creditor  could  have  verified  using  third- 
jiarty  records  at  or  before 
consummation.  The  Bureau  notes  that 
the  Board’s  2011  ATR  Brojio.sal  .solicited 
comment  on  whether  it  should  have 
Jirovided  this  jirovision  in  the  1028.43 
rejiayment  ability  requirements  which, 
while  not  sjiecified  under  TILA.  would 
have  been  consistent  with  the  Board’s 
2008  HOEBA  Final  Rule.  .See  2011  ATR 
Brojio.sal,  78  FR  27390.  27428  (May  11. 
2011):  .see  also  1028.34(a)(4)(ii)(B). 

As  more  fully  discussed  in  the  2013 
.ATR  Final  Rule,  the  Bureau  received 
several  resjionses  from  consumer  groujis 
in  resjionse  to  the  Board’s  2011  ATR 
Brojiosal  that  generally  ojijiosed  the 
affirmative  defense.  These  commenters 
argued  that  the  jirovision  would 
undermine  the  income  and  asset 
verification  nujuirement  jirovided  in 
jirojiosed  §  1028.43(c)(4).  Other 
commenters  noted  that  providing  an 
affirmative  defense  might  result  in 
confusion,  and  jio.ssihle  litigation,  over 
what  the  term  "material”  mav  mean, 
and  that  a  rule  jiermitting  an  affirmative 
defense  would  need  to  define 
materiality  sjiecificallv,  including  from 
who.se  jiersjiective  materiality  should  he 
measured  (i.a.,  the  creditor’s  or  the 
consumer’s). 

As  discus.sed  in  the  2013  ATR  Final 
Rule,  the  Bureau  is  not  adojiting  an 
affirmative  defense  as  jiart  of  final 
S  1028.43  because,  in  the  Bureau’s  view, 
such  a  defense  could  result  in 
circumvention  of  the  4)  1028.43(c)(4) 
verification  requirement. 

Ujion  further  consideration  of 
jirojio.sed  1028.34(a)(4)(ii)(B),  and  in 
light  of  the  2013  ATR  Final  Rule,  the 
Bureau  believes  that  the  same  reasoning 
ajijilies  to  the  rejiayment  ability 
requirements  for  ojien-end  credit 
transactions.  In  the  Bureau’s  view, 
adojiting  the  affirmative  defense  set 
forth  in  jirojiosed  §  1028.34(a)(4)(ii)(B) 
would  create  an  unnecessary 
inconsistency  between  the  rejiayment 
ability  criteria  in  ^  1028.43(c)  and 
§  1028.34(a)(4).  Further,  the  Bureau 
believes  the  title  Xl\^  amendments  to 
TILA  jirovide  a  strong  indication  that 
creditors  should  he  required  to  verify 
income,  as.sets.  and  other  relevant 
information  as  jiart  of  the  rejiayment 
ability  determination.  'Lhis  jirincijile  is 
reflected  in  the  Bureau’s  decision  not  to 
adojit  this  affirmative  defense  for  the 
rejiayment  ability  reijuirements  set  forth 
in  the  2013  ATR  Final  Rule.  The  Bureau 
believes  that  jirojiosed 
§  1028.34(a)(4)(ii)(B)  could  have 
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encouraged  souk;  creditors  to  determine 
rej)ayment  ability  for  oj)en-end  credit 
plans  without  verifying  a  consumer’s 
income,  assets,  and  other  relevant 
information.  Removing  projiosed 
§  l()2(i.24(a)(4)(ii)(13),  on  tlie  other  hand, 
will  belter  protect  consumers,  facilitate 
compliance,  and  better  harmonize  the 
2012  nOEPA  and  ATR  Final  Rules. 
Accordingly,  the  Burmin  is  removing 
propo.sed  §  102(i.34(a)(4)(ii)(B)  and 
rennmhering  the  remainder  of 
§102().24(a)(4)(ii). 

The  Biinnni  is  also  revising  the 
definition  of  “mortgage-related 
obligations"  to  reflect  the  definition  set 
forth  in  the  2012  ATR  Final  Ride,  and 
clarifying  that,  with  respect  to  open-end 
credit  plans,  “mortgage-related 
obligations"  are  obligations  that  are 
reipiired  by  another  credit  obligation 
undertaken  prior  to  or  at  account 
ojiening,  and  are  secured  by  the  .same 
dwelling.  Sea  §  102(i.42(h)(8).  For  clarity 
and  consistency  with  this  revised 
definition,  the  Bureau  is  also  removing 
existing  comment  24(a)(4)(i)-1 .  which 
had  further  defined  the  term  using  the 
jirevions  definition. 

In  addition,  the  Bureau  is  adojiting 
clarifying  revisions  as  jirojio.sed  in 
S  1020.22(a)(4)  and  its  associated 
commentarv,  with  several  additional 
minor  edits  for  consistency,  clarity,  or 
organizational  purposes.  The  Bureau  is 
removing  proposiul 
§  1020.24(a)(4)(iv)(A).  which  would 
have  excluded  negatively  amortizing 
transactions  from  the  §  1020.24(a)(4) 
presumption  of  coinjiliance.  (liven  that 
negative  amortization  features  are 
prohibited  altogether  for  high-cost 
mortgages,  and  §  1020.24(a)(4)(iv)  only 
ajiplies  only  to  open-end.  high-cost 
mortgages,  it  is  unnecessary  to  exclude 
such  transactions  from  the 
§  1020.24(a)(4)(iii)  pre.sumj)tion  of 
com])liance.  The  Bureau  is  also  revising 
comment  24(a)(4)-4  to  reflect  this 
change. 

'file  jjroposal  generally  incorporated 
guidance  in  current  comments  24(a)(4)- 

1  through  -.'i,  with  revisions  for  clarity 
and  consistency.  Proposed  comment 
24(a)(4)-l  would  have  clarified  that  the 
rejiayment  ability  reipiirement  under 

§  1020. 24(a)(4)  applies  to  open-end 
credit  jilans  subject  to  ??  1020.22; 
however,  the  rejiayment  ability 
provisions  of  §  1020.42  aj)j)ly  to  clo.sed- 
end  credit  tran.sactions  subject  to 

1020.22.  Propo.sed  comment  24(a)(4)- 

2  also  woidd  have  clarified  the  current 
commentary  to  conform  with  projiosed 
revisions  and  removed  the  current 
example.  Finally,  projio.sed  comment 
24(a)(4)(iil)(B)-i  would  have  removed 
the  examjiles  in  current  comment 
24(a)(4)(iii)(B)  as  nnneces.sary  or 


inapplicable.  The  Bureau  did  not 
receive  any  comments  addressing  these 
asjiects  of  the  projKisal. 

The  Bureau  is  adopting  these 
comments  as  juopo.sed,  with  several 
changes  for  clarity  and  consistency, 
(lomment  24(a)(4)-2  is  amended  to 
clarify  that  “other  dwidling-secnred 
obligations"  includes  any  mortgage- 
related  obligations  that  are  reipiired  by 
another  credit  obligation  undertaken 
prior  to  or  at  account  o|)ening,  and  are 
secured  by  the  same  dwelling  that 
secures  the  high-cost  mortgage 
tran.saclion. 

24(a)(4)(iii)(B) 

As  noted  above,  becau.se  o])en-end 
credit  plans  are  excluded  from  coverage 
of  TILA  section  129(1,  the  existing 
ability-to-repay  reijuirements  of  TIEA 
.section  129(h)  and  the  Bureau’s 
implementing  regulations  at 

1029. 24(a)(4)  would  still  ajijily  to 
open-end  credit  plans  that  are  high-cost 
mortgages.  Moreover,  biicanse  the 
presumption  of  compliance  set  forth  in 
§  l()2().42(e)  may  only  apply  to  ipialified 
mortgages  (which  cannot  include  open- 
end  credit  plans),  the  ])resnmption  of 
comjiliance  set  forth  in 
^  102().24(a)(4)(iii)  will  .still  apply  to 
oj)en-end  credit  jilans  that  an;  high-cost 
mortgages. 

The  Bnr(;an  propo.sed  to  r(;vise  current 
§  l()20.24(a)(4)(iii)  to  clarify  the  criteria 
that  a  cr(;dilor  nui.st  satisfy  to  obtain  a 
presumption  of  compliance  with  the 
repayment  ability  r(;qnirements  for  high- 
cost  mortgages  that  are  open-end  credit 
jilans.  In  jjarlicnlar,  current 
??  l()2(i.24(a)(4)(iii)(B)  reipiires  that  a 
creditor  determine  the  consumer’s 
re|)aymenl  ability  using  the  largest 
payment  of  jirincipal  and  interest 
scheduled  in  the  first  seven  years 
following  consummation  and  taking 
into  account  current  obligations  and 
mortgage-related  obligations.  The 
Bureau  believes  that  it  is  ajiprojiriate  to 
determine  the  consumer’s  repayment 
ability  based  on  the  largest  periodic 
jiayment  amount  a  consumer  would  be 
reipiired  to  jjay  under  the  payment 
schedule.  However,  apjdving  this 
requirement  to  open-end  credit  plans 
requires  additional  assunqitions  because 
a  creditor  may  not  know  certain  factors 
required  to  determine  the  largest 
required  minimum  jieriodic  payment, 
such  as  the  amount  a  consumer  will 
borrow  and  the  apjilicable  annual 
percentage  rate.  Accordingly,  the 
Bureau  projKised  revised 
§  102(i.24(a)(4)(iii)(B)  to  require  a 
creditor  to  iletermine  the  consumer’s 
rejiayment  ability  taking  into  account 
current  obligations  and  mortgage-related 
obligations  as  defined  in 


1  ()2n.24(a)(4)(i),  and  using  the  largest 
required  mininunn  periodic  payment. 
I’urthermore.  propo.sed 
S  l()2().24(a)(4)(iii)(B)  would  have 
required  a  creditor  to  determine  the 
largest  required  minimum  periodic 
payment  based  on  the  following 
assumjitions:  (1)  The  consumer  borrows 
the  full  credit  line  at  account  o])ening 
with  no  additional  extensions  of  credit; 
(2)  the  consumer  makes  only  required 
minimum  jieriodic  payments  during  the 
draw  period  and  any  rejiayment  period; 
and  (2)  the  maximum  APR  that  may 
apply  under  the  ])ayment  ])lan  (as 
required  to  be  included  in  the  consumer 
credit  contract  under  §  1()2().2())  ajijilies 
to  the  plan  at  account  ojiening  and  will 
ap])ly  during  the  draw  jjeriod  and  any 
repayment  |)eriod.  The  Bureau  received 
no  comments  on  these  aspects  of  the 
])roi)osal,  and  accordingly  is  adojiting 
them  as  jnoposed. 

24(a)(r))  Pre-Loan  Counseling 

Summary  of  Dodd-Frank  Act 
Amendments 

Section  1422(e)  of  the  Dodd-Frank  Act 
added  new  TILA  section  129(u),  which 
creates  a  counseling  requirement  for 
high-co.st  mortgages.  Prior  to  extending 
a  high-cost  mortgage,  TILA  section 
129(u)(l)  requires  that  a  creditor  receive 
certification  that  a  consumer  has 
obtained  counseling  on  the  advisability 
of  the  mortgage  from  a  1  lUD-approved 
counselor,  oral  tbe  discretion  of  HDD’s 
.Secretary,  a  State  housing  finance 
authority.  TILA  section  129(n)(l)  also 
])rohibits  suc.h  a  counselor  from  being 
employed  by  or  affiliated  with  the 
creditor.  TILA  section  12!)(n)(2) 
specifically  authorizes  the  Bureau  to 
pre.scribe  regulations  that  it  determines 
are  ajipropriate  to  implement  the 
counseling  requirement.  In  addition  to 
the  counseling  requirement,  TILA 
section  129(u)(2)  requires  that  a 
counselor  verify,  prior  to  certifying  that 
a  consumer  has  received  counseling  on 
the  advisability  of  the  high-cost 
mortgage,  that  the  consumer  has 
rer.eived  each  statement  required  by 
TILA  section  129  (imj)lemented  in 
§1029.22(1:))  or  each  .statement  required 
by  RE.SPA  with  respect  to  the 
transaction.''’"  The  Bureau  is  exercising 


lulditioii  to  tlu;  housing  couiisoliii}; 
i(!(|uin!ni(!nl  tor  l)i“li-(;o.sl  mortgii^o.s,  thoDodd- 
t'nmk  Act  now  niciuircs  housing  counseling  tor 
tirst-tiino  borrowers  ot  niig.itivc!  amort i/.iition  loans. 
.S(!Ction  1414(a)  otthe  l)odd-l'’rank  Act  rec|uires 
cmditors  to  receive  documentation  trom  a  lirst-time 
Imrrower  dianonst rating  that  the  borrower  has 
received  honmownership  counseling  prior  to 
extending  a  mortgage  to  the  borrower  that  may 
residt  in  negative  amort i/.ation.  This  niquirement  is 
lurther  discaissed  in  tlie  section-hv-section  analvsis 
tor  §  ll)2li.:il)(k)  below. 
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its  authority  und(!r  TILA  section 
129(u)(3)  to  iin])loinont  the  counseling 
r(uiuirement  in  a  way  that  ensures  that 
hoiTovvers  will  receive;  meaningful 
counseling,  and  at  the  same  time  that 
the  re(]uire(l  counseling  can  he;  ])re)viele;el 
in  €>  manner  that  minimize;s  e)])e;rational 
e;halle;nge;s. 

Hae:kgre)nnel  (;e)ne:e;rning  HUD’s  He)using 
(;e)imseling  Pre)gram 

HDD’s  heensing  e;e)imse;ling  ])re)gram  is 
authe)rize;el  hy  se;e:tie)n  108  e)f  the; 

1  lousing  anel  Urban  De;ve;le)j)me;nt  Ae:t  e)f 
1988  (12  U.S.D.  1701W  anel  1701x), 
which  is  impleanenteel  in  24  CFR  part 
214.  As  ele;se:rihe;el  in  the;  preamble  of  the 
pre)j)e)sal,  this  pre)gram  proviele;s 
e;ounse;ling  to  exmsumers  een  a  breeael 
array  of  te)pie:s,  inclueling  .seeking, 
financing,  maintaining,  renting,  anel 
e)wning  a  henne.  Ae:e;e)reling  to  HUD,  the 
purpose  of  the;  j)rogram  is  to  proviele;  a 
hroael  range  e)f  housing  e;ounseling 
se;rvie;e;s  te)  he)me;e)wne;rs  anel  tenants  te; 
assist  them  in  imj)re)ving  their  housing 
e:onelition.s  anel  in  meeting  the; 
re;.spe)nsibilitie;.s  e)f  te;nane;y  or 
he)me;e)wne;rshi]).  Ue)unse;le)rs  e:an  alse; 
help  l)e)rre)we;rs  evaluate;  whether 
inte;re;st  rate;s  may  he;  unre;ase)nal)ly  high 
eer  repayment  terms  unaffe)relable;,  anel 
thus  may  help  re;elue:e;  the  ri.sk  e)f 
elefaults  anel  fore;cle)sure;s. 

HUD  hi.storie;ally  has  imple;me;nte;el  its 
he)using  ce)unse;ling  jireegram  hv  issuing 
apj)re)vals  e)f  neenprofit  agene:ies  that 
me;e;t  its  re;eiuire;me;nts  for  ])articij)atie)n, 
me)nite)ring  the;.se;  age;ne:ie;s,  anel 
awareling  e:e)mpetitive  grants  to  the.se; 
age;ne:ie;s.  HUD  also  pre)viele;s  eanmseling 
funels  threnigh  St.ete  housing  finane.e 
authe)ritie;s  anel  natieaial  anel  re;gie)nal 
intermeeliarie;s.  whie:h  ])re)viele; 
ewersight,  sujiport,  anel  funding  for 
affiliateei  local  counseling  agencies. 

HUD  has  re;e]uire;el  cenmseling  agencies 
te)  meet  varie)us  preigram  reejuirements 
<mel  e:omj)ly  with  j)rogram  policies  and 
re)gnlations  te)  ])articipate  in  HUD’s 
he)u.sing  coun.seling  pre)gram.‘'’"  While 
1  lUD’s  re;gulatie)n.s  e;stal)li.sh  training  anel 
e;x])erie;ne:e  reeiuirememts  for  the; 
ineiiviehial  eioimselors  employeel  by  the; 
e:oimseling  age;ncie;s,  to  elate,  HUD 
generally  has  ne)t  ap])re)veel  ineiiviehial 
e:e)unse;le)rs.  Pursuant  to  ame;nehnents 
maele  te)  the;  he)u.sing  e:e)un.se;ling  statute 
by  se;e'.tie)n  1445  of  the  De)elel-Frank  Ae:t, 
Ht)D  must  pre)viile;  fe)r  the;  e;e;rtifie:atie)n 
e)f  ineiiviehial  housing  exninselors  geiing 
forwarel.  Se;e:tie)n  108(e;)  of  the;  Housing 
anel  Urban  De;ve;le)pme;nt  Ae:t  (12  U.S.C. 
17()lx(e;))  provieles  that  the  stanelarels 

'■■“In  iuldilion  to  tlu;  rojiiilations  in  24  UI'K  pmt 
214.  HlID's  Honsiii}’ doimselin*’ l’n)<>iani  is 
govornnd  by  Ihn  provisions  ol  thn  IIUI)  tlonsinj’ 
(ionnsi!lin;>  l’ro)>rain  liandl)ook  7liie).l  and 
aijplicabln  Morlgagon  lollors. 


anel  ])re)e:e;ehire;.s  for  te;sting  anel  e;e;rtifying 
cemnselors  must  he;  estahli.sheel  by 
re;giilatie)n.  'Fhe  Bnre;au  imelerstanels  that 
HllD  is  imelertaking  a  rulemaking  te)  put 
these;  stanelarels  anel  pre)e;e;ehire;.s  in  plae:e; 
fe)r  ineiiviehial  e;e)imse;le)r.s. 

Pre;-le)an  housing  eieeim.seling  is 
available  generally  te)  j)re)spe;e:tive; 
l)e)rre)we;rs  ])hmning  te)  pure:ha.se;  e)r 
re;finane;e;  a  he)me,  hut  Fe;ele;ral  anel  State; 
laws  sj)e;cifically  re;e]uire  that  eiounseling 
he;  j)re)viele;el  prie)r  to  e)riginatie)n  e)f 
e;ertain  type;s  e)f  loans.  Fe)r  example,  as 
])re;vie)u.sly  eh.se:usse;el  in  ce)nne;e;tie)n  with 
the;  Bureau’s  amenehnent  te)  Re;giilatie)n 
X,  Fe;ele;ral  hiw  re;epiire;s  he)mee)wne;rs  te) 
re;e:eive;  e:e)un.sehng  l)efe)re;  e)l)taining  a 
reverse  me)rtgage  in.sure;el  by  the  FHA 
(/.e.,  a  HECM HUD  impe).se)s  varie)us 
re;e]uire;me;nts  relateel  to  HECM 
e:e)unse;hng,  inclueling,  fe)r  examjele: 
Re;e|uiring  FHA-a])pre)ve;el  HECM  le;nele;rs 
te)  proviele  aj)phe:ants  with  contaed 
information  fe)r  HUD-ap])re)veel 
e:e)unse;hng  agene:ie;s:  ele;hne;ating 
j)artie:ular  te)])ie:s  that  ne;e;el  te)  he; 
aelelre;s,se;el  thre)ngh  HECM  e:oimse;hng: 
anel  prohibiting  HECM  leneleirs  fre)m 
steering  a  pre)spe;e:tive;  heerrower  te)  a 
partieailar  e:e)unse;hng  age;ne;y. As 
ehse;u.sse;el  anel  imple;nie;nte;el  in  this  final 
rule;,  the;  Deetlel-Fnmk  Ae:t  aelele;el 
e:e)unse;hng  re;ejuire;me;nt.s  lor  high-e:ost 
me)rtgage;s  anel  e;e;rtain  leeiins  inve)lving 
ne;g;itive  ameertizatieen. 

Pre)])e)sal 

The;  ])re)pe)sal  we)idel  have 
imj)le;me;nte;el  the  Deeelel-P’rank  Ae;t’s 
re;e]uire;ment  that  a  e;reehte)r  re;e:e;ive; 
written  e:e;rtifie;atie)n  that  a  eionsumer  has 
e)l)taine;el  ceeun.seling  e)n  the;  aelvisahilitv 
e)f  the  mortgage  prior  to  exteneling  a 
high-e:ost  meertgage  te)  a  e:e)nsume;r  in 
])re)pe)seel  §  1028. 34(a)(5)  anel 
ae:e:ompanying  e;ommentary.  As 
ehsciKsseel  in  further  eletail  he;le)w.  the; 
Bure;au  is  aelopting  the  pre;-le)an 
e:e)unse;hng  re;ejuireme;nt  fe)r  high-cost 
me)rtgage;s  in  §  1028.34(a)(5),  with 
seve;r<tl  revisions. 

34(a)(5)(i)  Ce;rtifie:atie)n  e)f  Coun.seling 
Re;eiiiire;el 

Ceensistent  with  the;  statute,  pre)])e).se;d 
§  1028.34(a)(5)(i)  weeidel  have;  pre)hil)ite;el 
a  e:re;elite)r  freem  exteneling  a  high-e;e)st 
me)rtgage;  unless  the;  e:reelite)r  re;e:eive;.s 
written  e:e;rtifie;atie)n  that  the  exensumer 
has  e)l)taineel  e;e)imseling  em  the 
aelvisahilitv  of  the;  meertgeige;  from  a 
HUD-approveel  e:e)imsele)r,  e)r  ti  State 

'“'*12  U.S.C.  171.'i/,-2()(d)(2)(8). 

. .  Hill)  Housing  Counsoling  Handl)ook 

7(iie).l  ((k')/2010).  Chaplor  4.  (ivailahle  at  hllp:// 
\v\vw.lui(l.<’ov/<)flici;s/iiilin/lnidclips/li(iiulh(H)ks/ 
hsgh/701  (I.  I /7(il 01  USai l.pdl  [v'isUmI  luno  Hi. 
20012)  (HUD  Handl)ook). 


heeusing  finanex;  authe)ritv.  if  i)e;rmitteei 
by  flUD. 

While;  a  signifiexmt  number  e)f  heeth 
ex)nsume;r  group  anel  ineln.strv 
e.ommenters  expres.seel  supj)e)rt  fe)r  the; 
ex)unse;ling  reejuirement  for  high-ex)st 
me)rtgage;s,  a  fe;w  e:e)mme;nters  e)l)je;e:te;el 
to  the;  ex)un.se;ling  re;ejuire;me;nt  generally. 
Some  inehistry  ex)mme;nte;rs  we;re 
ex)nex;rne;el  that  exHisumers  woulel  view 
ex)unseling  as  an  unne;ex;.s.sarv  hnrelen 
ehie;  to  its  ex).st  anel  inexenvenieaiex;,  or 
that  the  re;ejuire;me;nt  fe)r  ex)un.seling 
ex)ulel  e:ause;  cleisings  te)  he  eie;lave;el.  In 
aelelitie)!),  a  nonprofit  neetwork  that 
pre)viele;s  training  to  housing  ex)un,se;le)rs 
e)l)je;e:te;d  to  the  ex)un.se;ling  re;e]uirement 
out  of  eioncern  that  heexmse  ex)unseling 
is  only  being  reejuireel  fe)r  exmsumers 
.seeking  the;  riskiest  loans,  ex)unse;le)rs 
will  he;  imahle  te)  influence  the; 
performanex;  of  the;  loans,  which  ex)ulel 
e;ause;  eethers  to  e|ue;stie)n  the  value  e)f 
ex)nnse;ling  unfairly.  This  ex)mmente;r 
insteael  re;ce)mme;nele;el  that  ex)imseling 
he;  re;ejiiire;el  fe)r  all  first-time;  l)e)rre)we;r.s 
.se;e;king  anything  other  than  a  30  ye;ar, 
fixeel-rate;  meertgage;  with  fixeel 
})ayme;nts.  One  ex)mme;nte;r  urgeel  that 
iiigh-ex)st  me)rtgage;.s  theit  finanex; 
manufaeitureel  he)using  he;  exempt  freein 
the;  ex)unse;ling  reeiuirement,  l)e;e;an.se;  the; 
ex)nnse;ling  fe;e;  woulel  ex)n.stitnte;  a 
elis])re)pe)rtie)nate;ly  large  ce)st  leer  the;.se; 
re;latively  small  mortgiigeis. 

'riie  Bureau  ele)e;s  not  he;lie;ve;  any  e)f 
these;  e,e)ne:e;rn.s  warrant  ele;])arting  fre)m 
the;  statuteery  reeiuirement  leer  high-ex)st 
meertgage;  ex)unse;ling.  The  Bure;au  ele)e;s 
ne)t  agree  with  exenmmnteirs  that  the 
ex)im.se;ling  ie)r  high-ex)st  me)rtgage;s  is  an 
imne;ex;.ssarv  hnrelen.  Congre.ss  maele;  the 
ele;te;rminatie)n  that  manelatory 
ex)unseling  weeulel  he;  henefienal  to 
e:onsume;rs  prior  to  obtaining  certain 
tyi)e;.s  of  riskier  leians,  anel  the;  Bure;au  is 
ne)t  persnaeleel  that  it  she)iild  use  its 
authority  to  elepart  fre)m  that 
eleteirmination.  Although  the  Bure;au 
uneler.stanels  ex)nex;rns  that  ex)nn.se;ling 
ex)idel  he  valuable  for  se)me  first-time 
heerrowers  e)f  le)ans  other  than  the).se;  that 
are  fixeel-nite  anel  with  fixe;el  payments, 
the;  Bure;au  pre)pe)se;el  to  reejuire  anel 
.se)lie;ite;el  ex)mme;nt  on  coun.seling 
ex)nsiste;nt  with  the  statute,  anel  eleees  not 
helieive;  that  it  has  a  basis  to  ele;te;rmine 
whe;the;r  the;  benefits  e)f  manelate)ry 
ex)nn.seling  e)ut weigh  the  exests  fe)r  a 
hreeaeler  gre)up  e)f  exensumers.  With 
re;si)ee:t  te)  ex)nex;rn.s  about  the;  ])e;rceiveel 
effieiacy  e)f  ex)im.se;ling  elue;  to  the;  limiteel 
nature;  of  the  ex)un.seling  re;eiuire;ments, 
the;  Bure;au  eleees  not  agre;e;  that  a 
eiounseh)!'  will  he  unable  to  influenex; 
the  e)utex)me  of  the  me)rtgage;.  The 
Bureau  believes  that  a  exensumer  may 
eleeiiele  not  te)  me)ve  forwarel  with  a  high- 
ex)st  meertgage  evem  after  applieiation,  or 
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may  1)0  able  to  shop  or  negotiate  for 
different  mortgage  terms,  based  on 
coim.seling  received  on  the  advisability 
of  the  mortgage.  Moreover,  the  Bureau 
bcdieves  that  the  re(|nirement  to  j)rovide 
a  list  of  housing  c;oim.selors  under 
RIi.SPA.  discussed  above,  will  entjourage 
applicants  for  other  tyi)es  of  mortgages 
to  obtain  homeownership  counseling 
even  if  they  are  not  reciuired  to  do  so. 

As  to  the  requested  exclusion  from 
counseling  for  high-co.st  mortgages  that 
finance  manidactured  housing,  the 
Bureau  believes  that  coim.seling  would 
Imi  equally  beneficial  to  a  consumer 
financing  a  manufactured  home  through 
a  high-cost  mortgage  as  it  would  be  for 
a  consumer  financing  another  type  of 
dwelling.  Finally,  the  Bureau  notes  that 
the  counseling  jirovisions  would  jjermit 
the  cost  of  counseling  to  he  financed  or 
to  be  j)aid  by  the  creditor,  provided  that 
the  creditor  does  not  condition  ])ayment 
on  the  closing  of  the  loan.  For  all  of 
the.se  reasons,  the  Bureau  is  finalizing 
the  re(|uirement  for  certification  of 
coim.seling  in  l()2(j.34(a)(.'))(i)  as 
jironosed. 

Tne  Bureau  also  proposed 
commentarv  addressing  a  number  of 
issues  related  to  ])ro|)o.sed 

1()2().34(a)(.')){i),  to  provide  creditors 
additional  com])liance  guidance.  As 
discussed  in  detail  below,  the  Bureau  is 
also  adopting  this  guidance  as  propo.sed. 
with  certain  revisions. 

TILA  .section  12t)(u)  does  not  define 
the  term  “State  housing  finance 
authority.”  I’roposed  comment  34(a)(.'))- 
1  would  have  clarified  that  for  the 
purposes  of  §  l()2(i.34(a)(.'>).  a  .State 
liousing  finance  authority  has  the  same 
meaning  as  a  “State  housing  finance 
agency”  provided  in  24  (3'’R  214.3  of 
HDD’s  regulations  implementing  the 
housing  counseling  ])rogram.  The 
Bureau  propo.sed  to  u.se  the  definition 
contained  in  24  CFR  214.3  because  it 
specifically  addresses  the  ability  of  State 
housing  finance  authorities  to  provide 
or  fund  counseling,  either  directly  or 
through  an  affiliate.  The  Bureau  did  not 
receive  any  comment  regarding  this 
definition  and  is  finalizing  it  as 
j)ro])osed.  except  that  the  Bureau  is 
renumbering  it  as  34(a)(.'))(i)-2  for 
organizational  purposes. 

The  Bureau  proposed  comment 
IMlaJl.'iJliJ-l  to  clarify  that  coun.selors 
a|)proved  by  the  .Secretary  of  HDD  are 
homeownership  counselors  that  are 
certified  ])ur.suant  to  .section  1()()(e)  of 
the  Housing  and  Drban  Develoiiment 
Act  of  1‘M)8  (12  D.S.C:.  17()1x(ej).  or  as 
otherwi.se  determined  by  the  .Secretary 
of  HDD.  'Fhe  Bureau  j)roj)o.sed  this 
clarification  becau.se  of  its 
under.standing  that  other  than  for  its 
HF(;M  counseling  program,  HDD 


currently  approves  housing  counseling 
agencies  ami  not  individual  counselors, 
but  will  be  certifying  housing 
coun.selors  in  the  future  to  im])lement 
section  144.')  of  the  Dodd-Frank  Act.  The 
])ropo.sed  comment  was  intended  to 
ensure  that  the  Bureau’s  regulations  do 
not  impede  HDD  from  determining 
which  counselors  ipialify  as  HDD- 
a])proved  and  to  account  for  future 
decisions  of  HDD  with  respect  to  the 
approval  of  coun.selors.''*'  I’he  Bureau 
did  not  receive  any  comments  objecting 
to  this  guidance,  and  is  adopting  it  as 
proposed. 

Fropo.sed  comment  34(a)(.'))(i)-2 
would  have  provided  that  ])rior  to 
receiving  certification  of  counseling,  a 
creditor  may  not  extend  a  high-co.st 
mortgage,  but  may  engage  in  other 
activities,  such  as  proce.ssing  an 
apj)lication  that  will  result  in  the 
extension  of  a  high-co.st  mortgage  (hy, 
for  example,  ordering  an  appraisal  or 
title  search).  As  the  Bureau  di.sciissed  in 
the  preamble  of  the  jiroposal.  nothing  in 
the  statutory  requirement  re.stricts  a 
creditor  from  processing  an  application 
that  will  result  in  the  extension  of  a 
high-co.st  mortgage  ])rior  to  obtaining 
certification  of  counseling,  and 
permitting  the  proce.ssing  of  the 
ajiplication  is  consistent  with  the  high- 
co.st  mortgage  coim.seling  reiinirements 
as  a  whole."*-  Moreover,  the  Bureau 
believes  that  pro])o.sed  comment 
34(a)(.'))(i)-2  is  necessary  to  address  both 
the  ability  of  a  creditor  to  provide  the 
reiiuired  disclosures  to  the  consumer  to 
])ermit  certification  of  counseling,  and 
to  addre.ss  the  likelihood  that  a  creditor 
may  receive  the  required  certification  of 
counseling  only  days  before  the 
consummation  of  the  loan,  at  the 
earlie.st.  As  discussed  in  the  preamble  of 
the  proposal,  new  TILA  section 
129(u)(2)  requires  a  coun.selor  to  verify 
the  consumer’s  receipt  of  each 
statement  required  by  either  TILA 
section  129  (which  sets  forth  the 
requirement  for  additional  disclosures 
for  high-cost  mortgages  and  is 
implemented  in  §  1()2(). 32(c))  or  by 
RF.Sl’A  jirior  to  issuing  certification  of 
counseling.  The  additional  di.sclosures 


Mill)  has  slaUsl  llial  it  "may  riHiiiiro 
s|)(H:iali/,(ai  training  or  cortilioalioiis  prior  lo 
approving  cialain  liousing  couiisdin"  sorvicos.  siicli 
as  lll'Xi.M  coiiiisilin^."  Mill)  Man(ll)ook  at  '3-2. 

"•-11io  HIXIM  program  riapiiros  coiinsdiii^  lo 
occur  licloia!  a  llIXIM  IimuIim'  may  “proi.c.ss"  an 
application,  inoanin^  that  tho  cnalitor  may  acc(!pt 
an  application,  hut  "may  not  order  an  ap|)raisal. 
tith;  search,  or  an  MIA  case  numher  or  in  any  otluT 
way  lM!ein  tin;  process  ol Dri^inating  a  IlIXiM  loan” 
heddre  the  consunuM'  has  nnanyecl  counseling.  HIM) 
MortgaeiH!  heller  2lK)4-2.'j  ()nne  23.  21)04).  However, 
the  Itureau  notes  that  HIXIM  counselors  are  not 
napiinal  lo  verily  the  riH;eipl  ot  Iran.saclion-specitic 
disclosures  prior  to  issuine  a  (an'lilication  ol 
counsiding. 


for  high-co.st  mortgages  reiiuired  under 
1()2(). 32(c)  may  be  proviiled  by  the 
creditor  up  to  three  business  days  prior 
to  consummation  of  the  mortgage. 

RFSFA  requires  lenders  to  provide 
borrowers  several  disclosures  over  the 
course  of  the  mortgage  tran.saction,  such 
as  the  good  faith  eslimtite  tind  the 
settlement  statement.  Durrently,  the 
HDD-1  may  be  provided  by  the  creditor 
at  settlement.  "***  Commenters  generally 
did  not  raise  any  objections  to  comment 
34(a)(.'))(i)-2,  and  the  Bureau  is 
finalizing  it  as  proi)o.sed.  exce])t  that  it 
is  renumbering  it  as  34(a)(.'))(i)-3  for 
organizational  purpo.ses. 

Fro])o.sed  comment  34(a)(.'))(i)-3 
would  have  set  forth  the  methods 
whereby  a  certification  form  may  be 
received  by  the  creditor.  The  proposeil 
comment  clarifies  that  the  written 
certification  of  counseling  may  be 
received  by  any  method,  such  as  mail, 
email,  or  fticsimile.  so  long  as  the 
certification  is  in  a  retainable  form.  The 
Bureau  did  not  receive  any  comments 
on  this  guidance,  and  exce])t  for 
renumbering  it  as  34(a)(5)(i)-4,  is 
finalizing  it  as  i)roposed. 

One  counseling  association  reiiuested 
clarification  that  the  reiiuired 
certification  of  counseling  is  not  an 
indication  that  ti  coun.selor  has  made  a 
judgment  about  the  appropriateness  of  a 
high-co.st  morigage  for  a  consumer.  This 
commenter  expressed  its  support  for 
proposed  comment  34(a)(.'))(iv)-1 , 
which  similarly  would  have  provided 
that  a  statement  that  a  consumer  h.is 
received  counseling  on  the  advi.sability 
of  a  high-cost  mortgage  does  not  require 
the  counselor  to  have  made  a  judgment 
as  to  the  appropriateness  of  the  high- 
cost  mortgage,  as  di.sciissed  below.  The 
Bureau  agrees  that  it  would  be  u.seful  to 
clarify  that  certification  of  coim.seling  is 
not  evidence  of  a  counselor’s  opinion  of 
the  loan  for  the  consumer,  but  only  that 
the  consumer  has  received  counseling. 
Accordingly,  the  Bureau  has  added  new 
comment  34(a)(.'))(i)-.')  to  address  the 
purpose  of  certification  in  the  final  rule. 

A  few  commenters  raised  operational 
issues  related  to  the  certification 
process,  including  generally  asking  for 
more  guidance  iinil  asking  the  Bureau  to 
allow  creditors  to  move  forward  with 
the  consummation  of  a  high-cost 
mortgage  without  a  certification  form  if 
the  coun.selor  does  not  provide  the  form 


"■  ‘Tlu!  Huniaii  iuit(!s  that  as  part  (il  its  21)12 
’ril.A-KIkSI’A  Pi'o|)()sal.  Ilia  Huraaii  proposiul 
ra(piirinj>  that  a  closing  ctisclosurct  coinliining  thi! 
Kli.SPA  soltlomant  statainont  anti  llio  final  Tll.A 
(li.stlosnii!  1mi  |)royi(li!(l  lo  a  consinnor  prior  lo 
sotllomonl.  llowovnr.  thc!  Hnroan  tloas  not  anticipate; 
that  any  .siu:li  r(;(|nir(;in(;nl  will  lake;  (;lli;ct  until  arte;)’ 
the;  i;l'li:(:liy(!  dale;  lor  the;  ri;(|iiinMn(;nls  for  high-cost 
inoit  gages. 
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to  the  creditor  within  a  c:ertain  time 
|)(!riod.  The  llureau  has  not  projjosed 
additional  guidance  ridated  to  the 
certification  process,  in  j)art  l)ecause  the 
Ihireau  believes  tliat  it  is  important  to 
allow  llexihility  so  that  counselors  and 
creditors  can  develoj)  j)rocesses  that 
work  best.  The  llureau  also  declines  to 
j)ermit  a  criulitor  to  consummate  a  high- 
cost  mortgage  without  receiving 
certification  of  counseling,  which  is 
r(!(|uired  by  the  statute.  Such  a  result 
would  ho  inconsistent  with  the  basic 
statutory  scheme,  since  absent 
certification,  a  creditor  could  not  he 
certain  that  coun.seling  occurretl,  that 
the  counseling  addressed  the  recpured 
elements,  or  that  the  counselor  was  able 
to  verify  receipt  of  the  required 
disclo.sures. 

34(a)(5)(ii]  Timing  of  Counseling 

As  noted  above,  TILA  .section 
12‘)(u)(1)  requires  that  a  creditor  receive 
certification  of  counseling  j)rior  to 
extending  a  high-c:o.st  mortgage  to  a 
consumer,  hut  otherwise  does  not 
address  when  counseling  should  occur. 
Proposed  §  l()2(i.34(a)(5)(ii)  would  have 
recpjinul  counseling  to  occur  after  tin; 
consiiuKir  receives  either  the  good  faith 
estimate  nuiuired  under  RFSPA  or  the 
disclosures  reciuired  under  §  l{)2().4n  for 
open-end  credit.  The  Bureau  noted  in 
the  j)reaml)le  to  the  ])roposal  that 
p(!rmitting  counseling  to  occur  as  early 
as  ])ossible  allows  consumers  more  time 
to  consider  whether  to  proceed  with  a 
high-cost  mortgage  and  to  shoj)  or 
negotiate  for  different  mortgage  terms. 
However,  the  Bureau  hcdieves  that  it  is 
also  important  that  counseling  on  a 
high-cost  mortgage  address  the;  specific 
loan  terms  being  offered  to  a  consumer. 
The  Bureau  therefore  concluded  that 
recjuiring  the  ret:eipt  of  either  of  these 
transaction-specific  documents  prior  to 
the  consumer's  recei])t  of  counseling  on 
the  advisability  of  the  high-cost 
mortgage  woidd  best  ensure  that  the 
counseling  session  can  address  the 
s|)ecific  features  of  the  high-cost 
mortgage  and  that  consumers  will  have 
an  oj)j)ortnnitv  to  ask  questions  about 
the  loan  terms  offered.  At  the  same  time, 
given  that  these  documents  are  jnovided 
to  the  consumer  within  a  few  days 
following  apjjlication,  the  Bureau 
believes  that  the  projio.sal  |)ermits 
counseling  to  occur  early  enough  to  give 
consumers  sufficient  time  after 
counseling  to  consider  whether  to 
proceed  with  the  high-cost  mortgage 
transaction  and  to  consider  alternative 
o])tions."‘‘’ 


"■•''riu!  HuriJiiu  notes  llmt  as  part  of  its  2012 
TILA-KlvSl’A  Proposal,  tlie  Hureau  propos(ul  tliat 
the  good  faitli  estimate  retpiired  l)y  RESPA  be 


Despite  the  verification  retpiirement, 
the  Bureau  does  not  believe  that  it 
w'ould  make  .sense  to  wait  until  receijit 
of  all  disclosnres  ntferenced  in  the 
statute  to  pertnit  coun.seling  to  occur. 
Accordingly,  nothing  in  |)roj)osed 
§  l()2().34(a){5)(ii)  woitld  require  a 
coutiselor  to  wait  for  the  receipt  of 
either  the  §  1028. 32(c)  di.sclosure  or  the 
full  set  of  RESPA  disclosures  that  must 
h(!  verified  prior  to  certification  to 
provide  counseling.  As  noted  above,  the 
§  1028. 32(c)  high-co.st  mortgage 
disclosure  is  generally  re(|uired  to  he 
provided  to  the  c:onsumer  no  later  than 
three  business  days  prior  to 
consummation  of  the  loan,  and  one  of 
the  disclosnres  required  under  RESPA, 
the  lllJD-1.  currently  may  he  jnovided 
to  the  consumer  at  settlement.  As  a 
practical  matter,  this  means  that 
certification  would  not  hajipen  until 
right  before  closing.  The  Bureau  does 
not  believe  that  delaying  counseling 
pending  receipt  of  all  di.sclosures  would 
lienefit  consumers.  l)ec:ause  consumers 
may  not  he  able  to  walk  away  from  the 
tran.saction  or  seek  better  loan  terms  so 
late  in  the  jiroce.ss.  Accordingly,  the 
Bnrtum  concluded  that  the  best 
approach  would  he  a  two-stage  jnoce.ss 
in  which  counseling  would  occur  prior 
to  and  separately  from  the  receipt  of  the 
high-cost  mortgage  disclo.sures.  after 
which  the  counselor  wonld  confirm 
receijit  of  the  disclosures,  answer  any 
additional  (jue.stions  from  the  consumer, 
and  issue  the  certification.  Under  these 
circumstances,  a  consumer  obtaining  a 
high-cost  mortgage  would  have  at  lea.st 
two  .sejiarate  contacts  with  his  housing 
counselor,  the  first  to  receive  counseling 
on  the  advisability  of  the  high-cost 
mortgage,  and  the  second  to  verify  with 
the  coun.selor  that  the  consumer  has 
received  the  ajiplicahle  disclosures.  The 
Bureau  noted  its  belief  that  a  second 
cxmtact  may  he  beneficial  to  consumers 
because  it  gives  consumers  an 
opjiortunity  to  request  that  the 
counselor  explain  the  disclosure  and  to 
raise  any  additional  questions  or 
concerns  they  have,  just  prior  to 
consummation. 

Pro])o.sed  comment  34(a)(.'i)(ii)-l 
clarified  that  for  ojien-end  credit  jilans 
subject  to  §  1028.32,  proposed 
§  1028.34(a)(5)(ii)  jiermits  receipt  of 
either  the  good  faith  estimate  recpiired 
by  RESPA  or  the  disclosures  recpured 
under  §  1028.40  to  allow  counseling  to 
oc:cur.  hecau.se  12  CER  1024.7(h) 
permits  the  disclosures  recpiired  hv 


c:()inl)iiuul  willi  tin;  cai  lv  Til, A  (lisclosun;.  Proposiul 
§  l()2(i.H4(ii)(5)(ii)  Wii.s  inloiuhul  lo  porniit  both  Ibo 
(airronl  good  laitb  o.sliinale  or  a  luturo  conibincid 
disolosuri!  to  salislv  Ibo  ro(|uin!inonl  in  ordiir  lo 
Iriggor  counsoling. 


§  1028.40  to  he  provided  in  lieu  of  a 
good  faith  estimate,  in  the  ca.se  of  an 
open-end  credit  plan. 

Pro}K)sed  comment  34(a)(.‘5)(ii)-2 
clarified  that  counseling  may  occur  after 
the  consumer  receives  either  an  initial 
good  faith  estimate  or  a  disclosure 
under  ^  1028.40,  regardle.ss  of  whether  a 
revised  disclosure  is  suh.secjuentlv 
provided  to  the  consumer. 

The  Bureau  solicited  comment  on  the 
proposed  timing  reejuirements  for 
counseling,  including  whether  a  second 
contact  would  help  facilitate 
cxnnpliance  with  the  recpiirement  for 
certification  of  counseling.  Most 
commenters  were  generally  siqijiortive 
of  the  timing  jiroposed  by  the  Bureau, 
and  the  accompanying  guidance. 
Commenters  noted  that  the  Bureau’s 
projiosal  would  allow  counseling  to 
occur  early  in  the  process,  hut  also 
provide  coim.selors  with  the  ability  to 
view  sjiecific  disclosures.  A  few 
commenters.  however,  expressed  a  view 
that  the  counseling  .should  occur  earlier 
in  the  process,  e.g.,  before  a  consumer 
shoos  for  a  jiroperty  or  a  loan. 

Tne  Bureau  agrees  that  coun.seling 
earlier  in  the  process  may  he  beneficial 
to  some  consumers.  However,  the 
Bureau  believes  that  for  high-co.st 
mortgage  borrowers,  it  is  also  important 
that  the  consumer  receive  coun.seling  on 
the  terms  of  the  mortgage  the  consumer 
is  offered.  The  ability  to  view  the 
mortgage  specific  disclosures  will  allow 
counselors  to  provide  coun.seling  that 
addresses  the  affordability  of  the 
specific  loan  the  consumer  is 
considering.  Moreover,  the  Bureau  notes 
that  practic:ally  sjieaking,  a  creditor  is 
not  likely  to  know  whether  or  not  the 
consumer  will  he  offered  a  high-co.st 
mortgage  jirior  to  receiving  the 
consumer's  ajijilication.  For  the.se 
reasons,  the  Bureau  is  finalizing 
§  1028.34(a)(.'i)(ii)  as  projiosed,  with 
minor  edits  for  clarity  and  consistency. 

34(a)(.'j)(iii)  Affiliation  Prohibited 

Proposed  §  1028.34(a)(.‘i)(iii)(A)  would 
have  imjilemented  the  general 
prohibition  in  new  TIEA  section 
129(u)(l)  that  the  counseling  required 
for  a  high-cost  mortgage  shall  not  he 
provided  by  a  counselor  who  is 
employed  by  or  affiliated  with  the 
creditor  extending  the  high-co.st 
mortgage.  Pursuant  to  the  Bureau’s 
authority  under  TIEA  129(u)(3), 
])ropo,sed  §  l()28.34(a)(.‘i)(iii)(B)  also 
wonld  have  created  an  exemption  from 
this  general  prohibition  for  a  State 


"•^‘"Alliliiil(!"  is  doliiuicl  in  ti  U)2l).:i2(l))(2)  lo 
moiin  ‘‘iiny  companv  Ibal  conirols.  is  conlrollod  by. 
or  is  undor  common  conirol  wilb  imolbor  compiiny, 
as  sol  lorib  in  Ibo  Hank  Holding  (iompanv  Acl  of 
I'l.ili  (12  U..S.(;.  1841  0/  saq.]." 


Federal  Register /Vol.  78,  No.  21 /Thursday,  January  31,  2013 /Rules  and  Regulations 


6931 


housing  finance  authority  that  both 
extends  a  high-i:ost  mortgage  and 
provides  counseling  to  a  consumer, 
eillier  itself  or  through  an  affiliate,  for 
the  same  high-cost  mortgage  transaction. 

The  Hureau  recpiested  comment  on 
the  |)ropo.se(l  general  affiliation 
proliihition,  tin;  (ixemption  providixl  for 
State  housing  finance  authorities,  and 
wliether  the  Hureau  should  consider 
excepting  any  other  entities  from  the 
general  affiliation  prohibition,  including 
nonprofit  counseling  agencies.  A 
number  of  comnienters  supjiorted  the 
general  affiliation  prohibition,  ami 
several  comnienters  also  supported  the 
exemption  to  the  affiliation  prohibition 
for  State  housing  finance  authorities.  A 
few  commenters.  including  a  consumer 
group  and  an  association  for  nonjirofil 
counseling  organizations,  urged  the 
Bureau  to  al.so  exempt  nonprofit 
organizations  with  501(c)(:i)  status  from 
the  affiliation  prohibition  because  such 
entities  also  provide  small  loans  for 
jiurpo.ses  such  as  emergency  rejiair  or 
foreclosure  re.scue  that  may  be  classified 
as  high-cost.  These  commenters  noted 
that  organi7.ations  with  .'i()l(cK8)  .status 
have  a  higher  level  of  accountability 
than  other  entities. 

The  Bureau  is  adopting 
§  l()2h.:i4(a)(.‘i)(iii)(A)  substantially  as 
jiroposed.  However,  because  a 
tran.saction  made  by  a  Housing  Finance 
Agency  acting  as  the  creditor  is  now 
exemjit  from  HOFFA  coverage,  as 
di.scus.sed  in  the  .section-by-section 
analysis  to  I()2(i.:i2(a)(l}.  the  Bureau  is 
not  finalizing  §  l()2().34(a)(.'i)(iii)(B).  The 
Bureau  does  not  believe  that  an 
exemption  from  the  affiliation 
lirohibition  is  neces.sarv  for  State 
bousing  finance  authorities,  given  the 
general  exemption  from  HOEPA  for  the 
transactions  they  make.  With  re.sjiect  to 
the  recjue.st  for  an  exemjilion  for  loans 
originated  by  organizations  with 
.')()l(c)(:i)  status,  the  Bureau  agrees  that 
as  with  loans  made  by  State  housing 
finance  authorities,  such  loans  may  he 
iMMieficial  to  consumers.  However,  the 
Bureau  is  concerned  that  an  entitv's 
.'i()l(c)(:i)  .status  may  not  he  sufficient  to 
jirevent  potential  abuses  and  that  an 
entity  coidd  he  motivated  to  obtain 
nonprofit  status  in  order  to  avoid  the 
affiliation  jirohihition.  if  it  were  to 
exempt  such  entities.  'I'lie  Bureau  is 
aware,  for  example,  of  concerns  that 
credit  coun.seling  organizations 
engaging  in  (juestionahle  activities  have 
.sought  nonjirofit  status  to  circumvent 
consumer  protection  laws."’'* 
Accordingly,  the  Bureau  declines  to 
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t:reate  an  exception  to  the  affiliation 
prohibition  for  nonprofit  organizations. 

:i4(a)(.'))(iv)  Ck)ntent  of  (Certification 

As  described  above,  TIE  A  section 
12‘)(u)(l)  nupiires  a  creditor  to  receive 
certification  that  the  consumer  has 
received  coun.seling  on  the  advisability 
of  the  mortgage  prior  to  extending  the 
high-cost  mortgage,  and  TIEA  section 
129(u)(2)  r(!(]uires  a  coun.selor  to  verify 
a  consumer’s  receipt  of  each  statement 
nKpiired  by  3'IEA  section  129  or  RE.SPA 
in  connection  with  the  tran.saction  prior 
to  certifying  the  consumer  has  received 
counseling.  Proposed  §  l()2(>.24(a)(.'i)(iv) 
would  have  set  forth  recjuirements  for 
the  certification  form  that  is  provided  to 
the  creditor.  Specifically,  j)roposed 
§  102(1. 34(aK.'j)(iv)  would  have  jirovided 
that  the  certification  form  mu.st  include 
tin;  name(s)  of  the  con.sumer(s)  who 
obtained  counseling;  the  datejs]  of 
coun.seling:  the  name  and  address  of  the 
counselor;  a  statement  that  the 
consumer(.s)  received  coun.seling  on  the 
advisability  of  the  high-cost  mortgage 
based  on  the  terms  provided  in  either 
the  good  faith  estimate  or  the 
di.sclosures  re(|uired  by  ^  1()20.4():  and  a 
statement  that  the  coun.selor  has  verified 
that  the  consumer(.s)  rciceived  the 
§  1020. 32(c)  disclo.sur(!s  or  the 
di.sclosures  retiuinHl  by  RESPA  with 
re.s])ect  to  the  transaction. 

TIEA  section  129(u)  did  not  define  the 
term  “advisability.”  The  Bureau 
propo.setl  guidance  in  comment 
34(a)(.'i)(iv)-l  that  would  have 
addressed  the  meaning  of  the  .statement 
that  a  consumer  has  received  coun.seling 
on  the  advisability  of  the  high-co.st 
mortgage.  S|)ecifically,  the  Bureau 
pro])osed  that  a  statement  that  a 
consumer  has  received  counseling  on 
the  advi.sahility  of  a  high-co.st  mortgage 
means  that  the  consumer  has  received 
coun.seling  about  key  terms  of  the 
mortgage  tran.saction.  as  set  out  in  the 
disclosures  provided  to  the  consumer 
pursuant  to  RESPA  or  §  102(1.40;  the 
consuiiKir's  budget,  including  the 
consumer’s  income,  assets,  financial 
obligations,  and  expim.ses;  and  the 
affordability  of  the  loan  for  the 
consumer.  The  Bureau  further  jn'ovided 
some  examples  of  such  key  terms  of  the 
mortgage  tran.saction  that  an;  included 
in  the  good  faith  e.stimate  or  the 
disclosures  retjuired  under  S  102(1.40 
that  are  providcul  to  the  consumer.  The 
Bureau  noted  in  the  preamble  of  the 
propo.sal  that  r(!(|uiring  coun.seling  on 
the  high-co.st  mortgage  to  address  terms 
of  the  specific  high-co.st  mortgage 
tran.saction  is  consistent  with  both  the 
language  and  purpose  of  the  statute,  and 
that  a  retjuirement  that  coun.seling 
address  the  consumer’s  budget  and  the 


affordability  of  the  loan  is  apjn’opriate, 
since  these  are  factors  that  are  relevant 
to  the  advisability  of  a  mortgage 
tran.saction  for  the  consumer.  HUD 
already  retjuires  counselors  to  analyze 
the  financial  situation  of  their  clients 
and  establish  a  hou.sehold  budget  for 
their  clients  when  pn)viding  housing 
counsel  ing."‘^ 

Proposed  comment  34(a)(.'l)(iv)-l 
would  have  further  exi)lain(;d.  however, 
that  a  statement  that  a  consumer  has 
received  coun.seling  on  the  advisability 
of  the  high-co.st  nu)rtgage  does  not 
recjuire  the  counselor  to  have  made  a 
judgment  or  determination  as  to  the 
approjii  iateness  of  the  loan  for  the 
consumer.  The  proposal  vvoidd  have 
provided  that  such  a  statement  means 
the  coun.seling  has  addres.sed  the 
affordability  of  the  high-cost  mortgage 
for  the  consumer,  not  that  the  counselor 
is  recjuired  to  have  determined  whether 
a  specific  loan  is  a])j)ro]jriate  for  a 
consumer  or  whether  a  consumer  is  able 
to  rej)ay  the  loan."‘“ 

Proposed  comment  34(a)(.'))(iv)-2 
would  have  clarified  that  a  counselor’s 
v'erification  of  either  the  §  1()2(). 32(c) 
disclosures  or  the  disclosures  required 
by  RESPA  means  that  a  counselor  has 
confirmed,  orally,  in  writing,  or  by  .some 
other  means,  recei))t  of  such  disclosures 
with  the  consumer.  'Ehe  Bureau  noted 
that  a  counselor’s  verification  of  recei])t 
of  the  aj)plicahle  disclosures  would  not 
indicate  that  the  applicahle  disclosures 
])rovided  to  the  consumer  with  re.sjKH.t 
to  the  transaction  were  comjilete, 
accurate,  or  properly  provided  by  the 
creditor. 

Uommenters  rai.sed  two  main  points 
concerning  i)ropo.sed  S  lh2(i.34(a)(.'i)(iv). 
First,  a  .signific:ant  number  of 
commenters  rai.sed  concerns  about  the 
form  of  counseling  and  requested  that 
the  Bureau  permit  coun.seling  to  occur 
through  means  other  than  in  person, 
such  as  by  telej)hone,  grouj)  tdasses,  or 
self-study,  particularly  in  rural  areas 
where  coun.seling  resources  may  he 
more  limited.  A  few  commenters  al.so 
rais(;d  conctnus  about  j^rojiosed 
comment  34(a)(.'i)(iv)-l  and  the 
guidance  that  a  statement  that  a 
consumer  has  received  counseling  on 
the  advi.sahility  of  the  high-co.st 
mortgage  does  not  require  the  coun.selor 


U(  l|)  lliindlxiok  al 

"'“'I'lii.s  is  consisicail  willi  IKID's  guiilaiicc! 
rdaliul  to  tlia  (aatilic.ilion  of  counsolinf*  provicUxI 
for  till!  IllXiM  |)ro<>ram.  which  indicates  that  tlic 
issiianco  of  a  HfXAl  counseling  certificate  "attests 
ONI.Y  to  tin;  fact  that  the;  client  attended  and 
participated  in  tlu;  required  counseling  and  that  tin; 
statutorily  re(|nired  i:onnseling  for  a  HIX'.M  was 
provichal"  and  "do(!S  NOT  indicate  whether  the 
counseling  agency  recommends  or  do(!s  not 
nicommend  the  client  for  a  revisrse  mortgage."  Mill) 
Mandhook  at  4-18  (emi)hases  in  original). 
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to  have  deterniinod  whether  a  loan  is 
approjji'iate  for  the  consumer.  These 
coininenters  believe  that  counselors 
should  advise  consumers  on  whether  or 
not  they  should  acce])t  the  high-cost 
mortgage  and  that  advising  consumers 
in  this  manner  would  he  heneficial. 

The  llureau  is  finalizing  proposed 
S  l()2().34(a)(5)(iv)  and  its  associated 
commentary  as  ])roposed.  with  minor 
edits  for  clarity  and  consistency.  The 
lhir(!au  agrees  that  counseling  for  a 
high-cost  mortgage  .should  not  Ik; 
reciuinid  to  he  received  in  jjerson,  and 
the  Bureau  notes  that  nothing  in  the 
proposed  or  final  regidation  or 
c:ommentarv  would  prohibit  or  pre.scrihe 
any  particailar  format  for  the  required 
counseling.  The  Bureau  also  notes, 
however,  that  the  recjuirement  for  a 
certification  form  comj)leted  by  a 
counselor  will  necessitate  that  the 
counseling  he  jjrovided  by  a  counselor. 
As  .siu:h,  certain  forms  of  counseling, 
such  as  self-study,  cannot  he  u.sed  to 
satisfy  the  counseling  requirement. 

The  Bunam  also  agrees  with 
coininenters  that  consumers  may  benefit 
from  a  counselor’s  judgment  about 
whether  a  mortgage  is  ajqn'opriate  for 
the  consumer.  However,  the  Bureau 
notes  that  nothing  in  the  regulation  or 
commentary  would  jirohihit  or  re.strict  a 
counselor  from  advising  a  consumer 
whether  or  not  to  enter  into  the  high- 
cost  mortgage,  tinder  the  jiropo.sal.  a 
counselor  would  he  ])ermitted  to  advise 
the  consumer  in  the  manner  the 
counselor  deemed  most  helpful,  in 
accordance  with  the  reciuirements  .set 
forth  by  HUD,  hut  a  counselor  would 
not  he  required  to  make  a  determination 
as  to  the  ajijuopriateness  of  the 
mortgage. 

34{a)(.'5Kv)  Counseling  Fees 

TILA  .section  129(u)  does  not  address 
the  jiayment  of  fees  for  high-cost 
mortgage  counseling.  As  the  Bureau 
discussed  in  the  preamble  of  the 
proposal,  HUD  generally  jiermits 
housing  coun.selors  to  charge  reasonable 
fees  to  consumers  for  counseling 
services,  if  the  fees  do  not  create  a 
financial  hardship  for  the  consumer. 

For  most  of  its  conn.seling  ju’ograms, 
HUD  also  permits  creditors  to  jiay  for 
counseling  services,  either  through  a 
lump  sum  or  on  a  per  case  basis,  hut 
imjioses  certain  requirements  on  this 
funding  to  minimize  jiotential  conflicts 
of  interest.  For  example,  HUD  requires 
that  the  jiayment  he  commensurate  with 
the  services  provided  and  he  reasonable 
and  customary  for  the  area,  the  pavment 
not  violate  the  reciuirements  of  RESFA, 
and  the  payment  and  the  funding 


"■"24  CKR  214.31  :i(a).  (1)). 


relationship  he  di.sclo.sed  to  the 
consumer.'^*'  In  the  HECM  program, 
however,  creditor  funding  of  conn.seling 
is  ])rohihited.  Due  to  concerns  that 
counselors  may  not  he  independent  of 
creditors  and  may  ju'esent  hia.sed 
information  to  consumers,  section 
2.'i.'j((l)(2)(B)  of  the  National  Housing 
Act,  as  amended  hy  section  2122  of  the 
Housing  and  Economic  Recovery  Act  of 
2008,  prohibits  mortgagees  from  paying 
for  HECM  counseling  on  behalf  of 
mortgagors. 

As  noted  in  the;  preamble,  the  Bureau 
believes  that  counselor  impartiality  is 
essential  to  ensuring  that  conn.seling 
idfords  meaningful  consumer 
jirotection.  Without  counselor 
impartiality,  the  counseling  a  consumer 
receives  on  the  advi.sahility  of  a  high- 
cost  mortgage  could  he  of  limited  value. 
However,  the  Bureau  is  also  aware  of 
conc;ern.s  that  housing  counseling 
resources  are  limited  and  that  funding 
for  counseling  may  not  he  adequate.'^' 
Prohibiting  creditor  funding  of 
counseling  may  make  it  more  difficult 
for  conn.seling  agencies  to  maintain 
their  programs  and  jirovide  .services  so 
that  consumers  may  meet  the  legal 
re(inirement  to  receive  counseling  prior 
to  obtaining  a  high-cost  mortgage.  It  may 
also  create  financial  hardships  for 
borrowers  of  high-cost  mortgages  who 
would  otherwise  he  obligated  to  pay  the 
counseling  fee  njifront  or  finance  the 
counseling  fee. 

Proposed  §  l()2(i.34(a)(.'i)(v)  would 
have  atldressed  the  funding  of 
counseling  fees  hy  permitting  a  creditor 
to  pay  the  fees  of  a  counselor  or 
conn.seling  organization  for  high-cost 
mortgage  counseling.  However,  to 
address  jiotential  conflicts  of  interest, 
the  Bureau  also  jiropo.sed  that  a  creditor 
may  not  condition  the  payment  of  these 
fees  on  the  con.summation  of  the  high- 
cost  mortgage.  Moreover,  the  Bureau 
proposed  that  if  the  consumer 
withdraws  the  application  that  would 
result  in  the  extension  of  a  high-co.st 
mortgage  after  receiving  conn.seling.  a 
creditor  may  not  condition  payment  of 
counseling  fees  on  the  receijit  of 
certification  from  the  counselor  reejnired 
hy  ])roposed  §  1()2(i.34(a)(.'i)(i).  If  a 
counseling  agency’s  collection  of  fees 
were  contingent  upon  the 
consnnuuation  of  the  mortgage,  or 
receijit  of  a  certification,  a  counselor 
might  have  an  incentive  to  counsel  a 
consumer  to  accept  a  loan  that  is  not  in 
the  consumer’s  best  interest.  The  Bureau 


i'"24  C;i  K  214.313(1!):  214.303. 

Sai!  U.S.  l)(!|>iii'tnionl  of  Housinj'  and  Urban 
n(!V(ilo|)mont  Offico  of  I’olicv  llovolopinont  It 
Kosoard).  The  State  of  the  tloiisin"  Cmtnselinn 
Inchistiy  [Se.\h.  2008),  at  22.  .SO.  1.S0-.S7. 


recognized,  however,  that  a  creditor 
may  wish  to  confirm  that  a  conn.selor 
has  provided  services  to  a  consumer, 
prior  to  paying  a  conn.seling  fee. 
Accordingly,  jiropo.sed 
§  102(i.34(a)(.'j)(v)  also  would  have 
provided  that  a  creditor  may  otherwise 
confirm  that  a  conn.selor  has  provided 
conn.seling  to  a  consumer  prior  to 
jiaying  conn.seling  fees.  'I’he  Bureau 
believed  |)ropo.se(l  ??  l()2(i.34(a)(.'j)(v) 
would  help  preserve  the  availability  of 
conn.seling  for  high-cost  mortgages,  and 
at  the  same  time  helji  ensure  counselor 
independence  and  jirevent  conflicts  of 
interest  that  may  otherwise  arise  from 
creditor  fnndiim  of  counseling. 

The  Bureau  also  proposed  comment 
34(a)(.'j)(v)-l  to  address  the  financing  of 
counseling  fees  to  likewise  preserve  the 
availability  of  conn.seling  for  high-cost 
mortgages.  The  luojiosed  comment 
would  have  clarified  that  propo.sed 
§  l()2().34(a)(.'))(v)  does  not  prohibit  a 
creditor  from  financing  the  conn.seling 
fee  as  part  of  the  mortgage  transaction, 
provided  that  the  fee  is  a  bona  fide  third 
jiarty  c:harge  as  defined  hv  proposed 

1028.32(h)(.'i)(i).  'I'he  iirojiosal  was 
intended  to  ensure  that  several  ojitions 
are  available  for  the  jjayment  of  any 
counseling  fees,  such  as  a  consumer 
paying  the  fee  directly  to  the  counseling 
agency,  the  creditor  jiaving  the  fee  to  the 
counseling  agency,  or  the  creditor 
financing  the  counseling  fee  for  the 
consumer. 

.Several  coininenters  were  supportive 
of  the  projio.sal  to  allow  lender  funding 
of  conn.seling  with  the  restriction  that 
the  funding  cannot  he  contingent  iqion 
consummation  of  the  high-co.st 
mortgage.  Other  coininenters  raised 
general  conc;erns  about  the  lack  of 
funding  for  conn.seling  and  the  lack  of 
counseling  resources,  particularly  in 
rural  areas.  One  conunenter  suggested 
that  the  Bureau  address  the  lack  of 
funding  hy  amending  the  HUD-1 
.settlement  form  to  provide  a  line  item 
for  “connseling/education”  fees,  to 
legitimize  the  payment  of  counseling 
fees  from  closing  costs.  As  noted  in  the 
preamble  of  the  projiosal,  the  Bureau  is 
aware  of  concerns  about  the  adequacy  of 
funding  for  conn.seling.  The  Bureau  is 
not  persuaded,  however,  that  it  should 
take  additional  measures  to  addre.ss  this 
concern  beyond  its  projiosal  to  ensure 
that  several  ojitions  are  available  for  the 
jiayment  of  counseling  fees  in  the 
context  of  this  rulemaking.  'I’lie  Bureau 
is  therefore  adojiting  §  l()2(j.34(a)(.'j)(v) 
and  its  associated  commentary  as 
jirojio.sed. 

34(a)(.'i)(vi)  Steering  Prohibited 

TILA  .section  129(n)  does  not  address 
Jiotential  steering  of  consumers  by 
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creditors  to  ])articular  counselors. 
Pursuant  to  its  authority  under  TiLA 
section  129(ul(3},  proposed 
§  l()2(>.34(a}(5}(vi)  would  have  provided 
that  a  creditor  that  extends  a  high-co.st 
mortgage  shall  not  steer  or  otherwi.se 
direct  a  consumer  to  choo.se  a  |)articular 
counselor  or  counseling  organization  lor 
the  recpiired  counseling.  I’he  Bureau 
proposed  this  restriction  to  help 
preserve  counselor  independence  and 
jmivent  conilicts  of  intere.st  that  may 
arise  when  creditors  refer  consumcirs  to 
particular  counselors  or  counseling 
organizations.  Under  the  HECM 
program,  lenders  providing  HECMs  are 
prohibited  from  steering  consumers  to 
any  particnlar  counselor  or  conn.seling 
agency.'^-  As  the  Bureau  noted  in  the 
j)reaml)le  to  the  proposal,  absent  a 
.steering  |)rohibition.  a  creditor  could 
direct  the  consumer  to  a  counselor  with 
whom  the  creditor  has  a  tacit  or  express 
agreement  to  refer  customers  in 
exchange  for  favorable  advice  on  the 
creditor’s  products  in  the  conn.seling 
.sessij)n. 

The  Bureau  also  proposed  comments 
34(al(.5}(viJ-l  and  2,  to  ])rovide  an 
exam))te  of  an  action  that  constitutes 
.sl(;ering  and  an  example  of  an  action 
that  does  not  con.stitute  steering. 

The  Bureau  solicited  comment  on  its 
j)ropo.sed  a])j)roach  to  prevent  steering 
of  consumers  to  |)articular  coun.selors  or 
counseling  organizations  and  the 
examj)les  proposed  in  comments 
34(a}(.'j}(vi}-1  and  2.  The  Bnr(;au  did  not 
receive  any  comments  addressing  the 
.steering  j)rohihition  or  examples,  and 
adopts  them  as  propo.sed. 

34(a)(.')}(vii)  List  of  (Counselors 
Propo.sed  Provisions  Not  Adojjted 

Proposed  §  102(j.34(aK.')}(viil  would 
have  added  a  recpiirement  that  a  creditor 
provide  to  a  consumer  for  whom 
counseling  is  recpiired  a  notict: 
containing  a  list  of  five  counselors  or 
counseling  organizations  a])j)roved  by 
HUD  to  provide  high-co.st  mortgage 
counseling.  Proposed 
S  102(i.34(aJ{.‘iJ(viil  would  have  further 
■statcid  that  a  creditor  will  he  deemed  to 
have  complied  with  the  obligation  to 
provide  a  coun.selor  list  if  the  creditor 
com])li(!d  with  the  broader  obligation 
propo.sed  under  Regnlation  X.  §1024.20, 
di.scussed  above,  to  provide  a  counselor 
list  to  any  applicant  for  a  federal Iv 
ndatcul  mortgage  loan. 

The  Bureau  sought  c:omment  on  the 
content  and  form  of  the  required 
counselor  list.  (Comments  addre.ssing 
the.se  aspects  of  the  list  are  addressed 
above,  in  the  di.scussion  of  §  1024.20. 


'^-01)0  llandhook  at  4-11. 


The  Bureau  also  sought  comment  on 
whether  some  c.reditors  would  likely 
comply  with  the  coun.selor  list 
requirement  in  §  1020.34(a)(.'j)(vii) 
indejiendent  of  their  obligations  under 
RESPA.  'I'lie  Bureau  did  not  receive  any 
comments  indicating  that  creditors 
would  likely  comply  with  the  high-co.st 
mortgage  conn.seling  list  reiiuirement 
other  than  through  the  general 
obligation  to  provide  a  counseling  list  in 
§1024.20. 

As  noted  above,  the  Bureau  is 
finalizing  the  counseling  list 
r(!(piirement  under  §  1024.20  to  aj)])ly 
broadly  to  all  federally  related  mortgage 
loans,  including  open-end  credit  jilans. 
(Civen  the  scope  of  this  recjuirement,  a 
creditor  extending  a  high-cost  mortgage 
to  a  consumer  will  always  he  obliged  to 
provide  a  consumer  with  a  notice  about 
counseling  resources  under  §  1024.20. 

As  a  result,  because  it  would  duplicate 
the  reipiirement  in  §  1024.20.  the 
Bureau  is  not  adopting  projiosed 
§  1020.34(al(.')l(viil  in  the  final  rule. 

34(a}(0l  Recommended  Default 

Propo.sed  §  102().34(al((>l  would  have 
implemented  the  prohibition  on  a 
creditor  rec:ommending  that  a  consumer 
default  on  an  existing  obligation  in 
connection  with  a  high-co.st  mortgage, 
in  new  .section  120(j)  of  TILA,  which 
was  added  by  section  1433(al  of  the 
Dodd-Frank  Act.  S])ecifically,  section 
120(j)  of  TILA  prohibits  creditors  from 
recommending  or  encouraging  a 
consumer  to  defanlt  on  an  “existing 
loan  or  other  debt  jn  ior  to  and  in 
connection  with  the  closing  or  ])lanned 
closing  of  a  high-co.st  mortgage  that 
refinances  all  or  any  jiortion  of  such 
existing  loan.”  The  Bureau  jirojiosed  to 
use  its  authority  umler  section  129(j))(2} 
of  TILA  to  extend  this  prohibition  in 
jiroposed  §  102(i.34(al(8l  to  mortgage 
(irokers,  in  addition  to  creditors.  Section 
129(pl(2l  provides  that  the  "Bureau  by 
regulation  *  *  *  shall  jirohihit  acts  or 
jiractices  in  connection  with  *  *  * 
refinancing  of  mortgage  loans  the 
Bureau  finds  to  he  as.sociated  with 
abusive  lending  practices,  or  that  are 
otherwise  not  in  the  interest  of  the 
borrower.” 

'file  proposal  noted  that  .section  125)(jl 
jirohihits  a  practice — in  connection  with 
a  refinancing — that  is  abusive  or 
“otherwise  not  in  the  intere.st  of  the 
borrower”  whereby  a  creditor  advises  a 
consumer  to  .sto])  making  payments  on 
an  existing  loan  knowing  that  if  the 
consumer  takes  that  advice,  the 
con.sumer  will  defanlt  on  the  existing 
loan.  Following  the  creditor’s  advice 
could  therefore  leave  the  consumer  with 
no  choice  hut  to  accept  a  high-cost 
mortgage  originated  by  that  creditor. 


with  terms  that  are  likely  le.ss  favorable 
to  the  con.sumer.  to  refinance  and 
eliminate  the  default  on  the  existing 
loan.  As  noted  in  the  jireamhle  of  the 
projio.sed  rule,  the  Bureau  believes  that 
it  is  appropriate  to  extend  the  sanu; 
prohibition  against  such  creditor  actions 
to  mortgage  brokers,  who  often  have 
significant  interaction  with  consumers 
with  regard  to  the  refinancing  of 
mortgage  loans  and  could  have  similar 
incentives  to  encourage  defaults  that  are 
not  in  the  interest  of  the  consumer.  As 
stated  hv  the  Board  in  2008  HUEPA 
Final  Rule,  73  FR  44.'522,  44.'529  (July  30, 
2008},  the  excejition  authority  under 
TILA  section  129(p)(2)  is  broad,  and  is 
not  limited  to  practices  of  creditors. 
Proposed  §  102(i.34(aK(i)  therefore 
prohibits  this  practice  for  both  creditors 
and  mortgage  lirokers.'^-’  The  Bureau 
received  comments  from  a  few 
con.sumer  groiqis  that  supjiorted  this 
extension  and  no  comments  that 
opposed  it.  'I’lierefore,  the  Bureau  is 
adopting  §  102(i.34(a)(())  as  proposed. 

In  addition,  the  Bureau  jirojio.sed 
comments  to  §  1()2(). 34(a)(8),  which 
would  have  clarified  that  whether  a 
creditor  or  mortgage  broker 
“recommends  or  encourages”  a 
consumer  to  default  on  an  existing  loan 
depends  on  the  relevant  facts  and 
circumstances,  and  provided  exanqiles. 
S])ecifically,  the  Bureau  proposed 
comment  34(a)(8)-2.  which  exjilained 
that  a  creditor  or  mortgage  broker 
“recoin mimds  or  encourages”  default 
when  the  creditor  or  mortgage  broker 
advi.ses  the  con.sumer  to  .stoj)  making 
]jayment.s  on  an  existing  loan  “knowing 
that  the  consumer’s  cessation  of 


''■'An  aiiditioniil  .slatulorv  ba.sis  lor  (ixlonding 
lliis  proliil)ition  to  niortgago  laokors  is  Iho  aulliorilv 
providoel  imclor  .Sof:tion  12!)(p)(2)(A)  ol  Tll.A. 
whicli  roipiiros  tlio  Uuroau  to  "In'  rogulation  *  *  * 
prohibit  acts  or  |jracticos  in  connection  with — (A) 
mortgage  loans  tliat  the  Hnreaii  linds  to  lx?  imlair, 
dec(!ptive.  or  designed  to  evade;  the  provisions  ol 
this  section."  llnd(;rth(;  jiractice  prohibited  by 
.Section  12!)(j).  the  borrower  inav  he  dec:eived  into 
stopping  payment  on  thi;ir  existing  loan  due  to  a 
misr(;presentation  made  by  a  morigagt;  broker  that 
to  do  so  will  lx;  ol  no  consi;(|uenc(;  to  the 
horrow(;r — even  though  the  nonpayment  will  result 
in  a  detaidt  hv  that  horre)W(;r.  in  eliect  forcing  the 
i)orrow(;r  to  take  the  high  cost  mortgage;  eeilerexl  by 
the;  meertgage;  hre)ke;r  te>  e;liminate;  that  ete;faidt.  This 
se:e;n<u'ie)  weeidel  likely  me;e;t  the;  basic  e;ie;me;nts  eef  :i 
ele;e:e;ptive;  ;ie;t  ex’  prix:tie:e;:  (1)  A  re;pre;se;ntiitiem. 
eemissiem  eer  prae:tie;e;  that  is  like;lv  tee  mish;ael  the; 
e:e)nsume;r:  (2)  the;  e:on.sume;r  ae:te;el  re;iise)nal)ly  in  the; 
e:ire;umstane;e;s:  emel  (3)  the;  re;pre;se;ntiitiem.  eunissiem. 
e)r  pi'ae:tie:e;  is  "mate;riiil."  j.e;..  is  like;ly  te;  iilie;e:i  the; 
e:e)nsume;r's  e;emeliie:t  eu'  ele;e:isie)n  with  re;giuel  te;  ii 
|)re)eiue:t  e)r  se;rvie:e;  (/.e;..  the;  ae:e:e;pting  e)f  a  high-e.e)st 
meirtgage;).  .S'f;e;  He)arers  final  rule;  on  highe;r-i)rie:e;el 
mentgage;  leeans.  7.1  TK  44.522.  44.528-20  (|uly  31). 
2008).  citing  te;  a  le;tte;r  freem  leimes  (1.  Mille;r  111. 
Chairman,  ^’e;eleral  Traele;  Ceimmissie)n  te)  Meen.  |e)hn 
I).  Ilingell.  Chairman.  H.  Cennm.  exi  Hne;rgv  anel 
Cennmerce;  (()e:t.  14.  1>.)83).  in  e;xi)laining  the;  Hejiirel's 
autheiritv  te)  pre)hil)it  unfair  anel  elex:e;ptive;  pi'ae:tic:e;.s 
uneier  then  Seectieen  120(1)(2)  eefTlLA. 
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payments  will  cause  the  consumer  to 
default  on  the  existing  loan.”  Proposed 
comment  34(a}((i)-2  al.so  explained  that 
a  creditor  or  mortgage  broker  does  not 
recommend  or  encourage  default  by 
“advislingl  a  consumer,  in  good  faith,  to 
sto])  payment  on  an  existing  loan  that  is 
intended  to  he  })aid  prior  to  tin;  loan 
entering  into  default  by  the  ])rocee(ls  of 
a  high-c:ost  mortgage  upon  the 
consummation  of  that  high-cost 
mortgage,  if  the  consummation  is 
delayed  for  reasons  outsitle  the  control 
of  the  creditor  or  mortgage  broker.” 

I’lie  nureau  solicited  comment  on  the 
j)roj)o.sed  examples  and  on  additional 
possihU;  examples  where  a  creditor  or 
mortgage  broker  may  or  may  not  be 
recommending  or  encouraging  a 
consumer’s  default.  The  Bureau 
received  a  few  public  comments 
addressing  projjosed  comment  34(al(())- 
2.  For  examj)le,  oik;  consumer  group 
suggested  that  the  pro])o.sed  discus.sions 
of  “knowledge”  and  “good  faith”  were 
vague  and  could  undermine  what  it 
believed  Congress  intended  to  be  a 
“bright  line”  prohibition  on  anv 
connnunit:ation  that  may  b(!  viewed  as 
a  recommended  default.  Commenters 
(litl  not  suggest  alternative  language  for 
the  Bureau  to  u.se  in  place  of  this 
comment,  but  instead  urged  tbe  Bureau 
to  strike  proposed  comment  34(a)(())-2 
altogether,  or  replace  it  with  a  general 
statement  that  any  recommendation  or 
em:ouragement  of  nonpayment  violates 
the  ban. 

The  Bureau  agrees  with  these 
commenters  that  the  discussion  of 
“knowledge”  and  “good  faith”  in 
])roposed  comment  34(al((il-2  could  be 
confusing  to  creditors  or  to  consumers. 
However,  tin;  Bureau  believes  that  a  flat 
prohibition  of  communication  between 
a  creditor  or  broker  and  a  consumer 
concerning  the  relationship  between 
timing  of  the  next  jjayment  due  on  the 
exi.sting  loan  and  the  antici])ated  date  of 
consummation  of  the  new  high-cost 
mortgage  would  be  unnecessary  and 
contrarv  to  the  interests  of  consumers. 

In  particular,  the  Bureau  believes  that 
such  a  prohibition  could  result  in 
consumers  unneces.sarilv  making 
payments  on  loans  that  will  he  ])aid  off 
prior  to  the  due  date,  and  tlnm  needing 
to  seek  refunds  after  ])ayoff.  Such  a 
result  would  be  inefficient  and  contrarv 
to  the  interests  of  consumers — 
particularly  those  with  limited  financial 
re.sources.  On  the  other  hand,  tbe 
Bureau  believes  i)ermitting  limited 
communication  from  the  creilitor  or 
broker  to  inform  the  borrower  that  the 
anticipated  consummation  date  of  the 
new  high-cost  mortgage  will  occur  prior 
to  the  next  jiayment  due  date  on  an 
existing  loan  to  be  refinanced  by  the 


high-cost  mortgage  will  help  prevent 
this  inefficiency  and  benefit  consumers. 

For  these  reasons,  the  Bureau  Believes 
that  oj)erational  guidance  would  be 
helpful  regarding  certain  situations 
where  a  consumm'  is  scheduled  to 
refinance!  an  (!xisting  loan  through  a 
new  high-cost  mortgage,  and  that  loan  is 
.scheduled  to  be  consummated  prior  to 
tbe  due  date:  for  tbe  next  payment  due 
on  the  consumer’s  exi.sting  loan.  The 
Bureau  is  adopting  a  revised  comment 
.34(a)((j)-2.  which  addres.ses  these 
concerns.  Reviseel  comment  34(a}((il-2 
removes  the  nifenmees  to  “knowledge” 
and  “good  faith”  and  in.stead  provides 
that  a  creditor  or  mortgage  broker 
“recommends  or  encourages”  default 
when  the  creditor  or  mortgage  Broker 
advises  the  consumer  to  sto])  making 
payments  on  an  existing  loan  in  a 
manner  that  is  likely  to  cause  the 
con.sumer  to  defaidt  on  the  existing 
loan.  The  Bureau  believes  that  this 
language  will  alleviate  the  consumer 
protection  concerns  rai.sed  by 
commenters  without  unneces.sarilv 
restricting  communication  between  a 
borrower  and  a  cniditor  or  brok(!r. 

Revi.sed  comment  34(a)((i)-2  further 
provides  oj)erational  guidance  on 
certain  instances  where  delav  of 
consummation  of  a  high-cost  mortgage 
occurs  for  reasons  outside!  the  control  of 
a  creditor  or  mortgage  broker.  In  those 
circumstances,  revised  comment 
34(a)((i)-2  provides  that  a  creditor  or 
mortgage  broker  do(!.s  not  “recommend 
or  encourage”  ded'ault  b(!cau.se  the 
creditor  or  mortgage  broker  informs  a 
consumer  that  the  new  high-cost 
mortgage  is  scheduled  to  be 
consummated  prior  to  the  due  date  for 
the  next  payment  due  on  the  consumer’s 
exi.sting  loan  (which  is  intended  to  be 
paid  by  the  proceeds  of  the  new  high- 
cost  mortgage}  so  long  as  the  taeditor  or 
Broker  also  informs  the  con.sumer  that 
any  delay  of  consummation  of  the  new 
high-f:o.st  mortgage  beyond  the  jiayment 
due  date  of  the  existing  loan  will  not 
relieve  the  con.sumer  of  the  obligation  to 
make  timely  |)ayment  on  that  loan.  For 
the  reasons  set  forth  above,  th(!  Bureau 
believes  these  revisions  also  address  the 
consumer  protection  concerns  rai.sed  by 
commenters  without  unneces.sarilv 
restricting  communication  Between  a 
borrower  and  a  cn!ditor  or  brok(!r. 

.34(a)(7)  Modification  and  D(!ferral  Fees 
Tbe  Bureau  ])ropo.sed  a  n(!w 
(5  l()2(i. 34(a)(7)  to  imi)lement  the 
])rohibition  on  modification  and  deferral 
fees  for  high-cost  mortgages  in  new 
section  129(.s)  of  TILA,  as  added  by 
section  1433(b)  of  the  Dodd-Frank  Act. 
Specifically,  .section  12n(.s)  of  TILA 
prohibits  a  “creditor,  successor  in 


interest,  assignee,  or  any  agent”  of  the.se 
|)artie.s  from  charging  a  consumer  “anv 
fee  to  modify,  renew,  extend,  or  amend 
a  high-cost  mortgage,  or  to  def(!r  any 
|)ayment  due  under  the  terms  of  such 
mortgage.”  As  pro])osed,  S  1()2(>. 34(a)(7) 
would  have  closelv  followed  the 
statutory  language  in  its  implementatit)n 
of  sect  ion  12t)(s). 

The  Bureau  sought  comment  on  the 
aj)plicability  of  the  prohibition  to  a 
refinancing  of  a  bigh-cost  mortgage, 
including  where  the  refinancing  would 
place  the  consumer  in  a  non-high-cost 
mortgage.  The  Bureau  al.so  .sought 
comment  on  the  specific  circumstances, 
including  examples,  under  which  the 
])rohihition  on  modification  and  deferral 
fees  is  particularlv  needed  to  protect 
consumers.  The  Bureau  further  .sought 
information  on  tbe  implications  of  the 
Bureau’s  proposal  on  practices  for  open- 
end  credit,  and  sj)ecificallv  on  the 
extent  to  which  fees  are  charged  for  a 
consumer’s  renewal  or  extension  of  the 
draw  ])eriod  under  such  open-end  credit 
plans. 

3'he  Bureau  received  no  public 
comments  regarding  the  apjjlication  of 
this  ])ropo.sal  to  open-end  credit  and 
f(!e.s  for  n!n(!wal  or  (!xt(!n.sion  of  draw 
j)(!riod.s.  Tbe  Bureau  received  comments 
from  .s(!veral  consumer  grou]).s 
expressing  support  for  the  prohibition. 
(Consumer  advocates  also  urged  the 
Bureau  to  clarify  that  the  prohibition 
covers  certain  practices,  including 
forb(!arance.s  and  conditioning  a 
modification  on  a  consumer  paying  a 
portion  of  the  amount  in  arrears. 
Industry  commenters,  including 
community  banks,  voiced  general 
opposition  to  the  prohibition  on  the 
basis  that  loan  modifications  and 
deferrals  involve  administrative  costs 
for  the  lender  and  the  prohibition  on 
i:harging  con.sum(!r.s  for  them  will  lead 
to  inc:rea.sed  co.sts  for  all  consumers. 

One  commenter  suggested  that  the 
prohibition  may  di.scourage  lenders 
from  offering  modifications  or  deferrals, 
and  several  suggested  that  it  would 
di.scourage  lenders  from  making  high- 
cost  mortgages  at  all.  Other  industry 
commenters  sought  clarification  on  the 
sp(!cific  types  of  fees  and  charges 
cover(!d  by  the  rule. 

The  Bureau  is  adopting 
§  1028. 34(a)(7)  as  ijropo.sed.  In  the 
Bureau’s  view,  the  language  of  section 
129(s)  of  TlLy\  suggests  that  Congress 
intended  tbe  prohibition  on  loan 
modification  and  deferral  fees  to  be 
broad.  The  statute  sjjecifically  prohibits 
“anv  fee  to  modify,  renew,  extend,  or 
aim!nd  a  high-cost  mortgage”  or  “to 
defer  any  payment  due  under  the  terms 
of  such  mortgage.”  The  Bureau  thus 
believes  that  the  language  of  section 
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12!){s)  is  sufficiently  broad  to  include 
forbearances  and  that  further  clarifying 
coinmentarv  is  unnece.ssary.  In  addition, 
the  Bureau  recognizes  that  indu.strv 
coininenters  arginul  that  ])ro|)o.sed 
§  l()2(i. 84(a)(7)  inav  lead  to  increased 
costs.  However,  industry’s  general 
concerns  do  not  provide  an  adecpiate 
basis  to  alter  the  une(|uivocal 
prohibition  on  modification  and  deferral 
fees  set  forth  in  the  statute.  Accordingly, 
the  Bureau  will  adopt  ))ro])osed 
1028. 84(a)(7)  as  |)ro])o.s(ul. 

84(a)(8)  hate  Fees 

Section  1488(a)  of  the  Dodd-lhank  Act 
added  to  TIhA  a  new  .section  120(k) 
establishing  limitations  on  late  fees  on 
high-t:o.st  mortgages.  Proposed 
§  1020. 84(a)(8)  would  have 
implemented  these  limitations  with 
minor  modifications  for  clarity. 

New  TILA  section  129(k)(l)  generally 
provides  that  any  late  payment  charge 
in  connection  with  a  high-co.st  mortgage 
mu.st  he  s])ecifically  permitted  by  the 
terms  of  the  loan  contract  or  oi)en-end 
credit  agreement  and  must  not  exceed 
four  percent  of  the  “amount  of  the 
j)ayment  i)ast  due.”  No  siuli  late 
payment  charge  may  he  imposed  more 
than  once  with  respect  to  a  single  late 
])ayment,  or  ])rior  to  the  expiration  of 
certain  statutorily  prescribed  grace 
])eriods  (/.e..  for  transactions  in  which 
interest  is  paid  in  advance,  no  fee  may 
he  imi)osed  until  80  days  after  the  date 
the  ))ayment  is  due;  for  all  other 
transactions,  no  fee  may  he  im])o.sed 
until  l.'i  days  after  the  date  the  ])ayment 
is  due).  Proj)osed  §§  l()20.84(a)(8)(i)  and 
(ii)  would  have  imphiinented  new  T1I,A 
section  129(k)(l)  consistent  with  the 
statute. 

The  Bureau  sought  comment  on 
whether  additional  guidance  is  needed 
concerning  the  meaning  of  the  ])hrase 
“amount  of  the  payment  jiast  due”  or 
the  ajjplication  of  §  1020.84(a)(8)  to 
open-end  credit  plans.  As  disc:u.s.seil  in 
detail  below,  the  Bureau  did  not  receive 
any  comments  addressing  these  issues. 
The  Bureau  received  a  small  numher  of 
comments  from  indu.stry  objecting  to  the 
proposal's  imjjlementation  of  the 
limitation  on  late  fees.  The  coininenters 
expressed  concern  that  the  limitation  is 
inconsi.stent  with  current  industry 
practices,  which  ty])ically  allow  for  a 
percent  late  charge.  They  also  argued 
that  a  4  percent  limit  is  too  low  to  cover 
lenders’  collection  cost  or  adetpiately 
incentive  timely  jiayments.  The  Bureau 
acknowledges  these  concerns,  hut  does 
not  believe  that  they  provide  a 
principled  basis  to  dejiart  from  the 
specific  limits  set  fortli  by  the  statute. 

The  Bureau  is  aware  that  some 
consumer  groups  helieve  that  the  new 


jiroliihition  of  late  fees  should  he  placed 
within  .section  82(d)  as  a  limitation 
rather  than  within  section  84  as  a 
prohibited  act  or  practice.  For  ])ur|)oses 
of  organization,  the  Bureau  believes  that 
the  late  fee  prohibition  is  most 
appropriately  contained  within  section 
84.  and  thus  declines  to  depart  from  the 
l)ro])osal  in  this  respect. 

Amount  Fa.st  Due 

New  TlhA  .section  129(k)(  l)  does  not 
define  the  phrase  “amount  of  the 
payment  ])ast  due.”  Fropo.sed  comment 
84(a)(8)(i)-l  would  have  ex])lained  that, 
for  jnirposes  of  proposed 
S  l()20.84(a)(8)(i),  the  “jiayment  jiast 
due”  in  an  ojien-end  credit  plan  is  the 
required  minimum  periodic  payment,  as 
jirovided  under  the  terms  of  the  jilan. 
This  comment  was  intended  to  clarify 
that,  for  o])en-end  credit  plans,  where 
monthly  ])aym(!nl  amounts  can  vary 
depending  on  the  consumer’s  use  of  the 
credit  line,  the  “i)ayment  pa.st  due”  is 
the  r(!(]uired  minimum  ])eriodic 
payment  that  was  due  immediately 
prior  to  the  assessment  of  the  late 
payment  fee;.  The  Bureau  sought 
comment  on  the  appropriatcme.ss  of  this 
definition.  The  Bureau  also  sought 
comment  on  wliether  atlditional 
guidance  was  needed  concerning  the 
meaning  of  the  phrase  “amount  of  tlu; 
payment  |)ast  due”  in  the  context  either 
of  clo.sed-end  credit  transactions  or  in 
the  case  of  ])artial  mortgage  |)ayment.s. 
The  Buniau  did  not  receive  anv 
comments  addressing  these  aspects  of 
the  pro])o.sal.  Accordingly,  the  Ifureau  is 
adopting  1{)20.84(a)(8j(i)  and  (ii)  as 
proj)o.sed. 

84(a)(8)(iii)  Multiple  Lat(i  (iharges 
As.sessed  on  Favment  Suhsecpientlv 
Paid 

New  'I’lLA  .section  129(k)(2)  prohibits 
the  imjjosition  of  a  late  charge  in 
connection  with  a  high-co.st  mortgage 
])ayment,  when  the  only  delimpiency  is 
attributable  to  late  charges  asse.ssed  on 
an  earlier  ])ayment,  and  the  payment  is 
otherwise  a  full  payment  for  the 
applicable  period  and  is  ])aid  by  its  due 
date  or  within  any  applicable  grace 
period.  The  Bureau  ])ropo.sed  to 
implement  this  prohibition  on  such  late- 
fee  “i)yramiding,”  consistent  with  the 
statutory  language,  in 
S  l()20.84(a)(8)(iii).  The  Bureau  noted 
that  proposed  ^  1()20.84(a)(8)(iii)  is 
consistent  with  §  l()20.80(c)(l  )(ii), 
which  similarly  jirohihits  late-fee 
])yramiding  by  servicers  in  connection 
with  a  consumer  credit  transaction 
secured  by  a  txnisumer’s  princi])al 
dwelling. 

Fropo.sed  comment  84(a)(8)(iii)-1 
would  have  provided  an  illustration  of 


the  rule.  ’I'he  Bureau  recpiested 
comment  as  to  whether  additional 
guidance  was  needed  concerning  the 
a])plication  of  proj)osed 
^  1020.84(a)(8)(iii)  to  open-end  credit 
plans.  The  Bureau  did  not  receive  any 
connmmts  addre.ssing  the.se  asjjects  of 
the  proposal.  Accordingly,  the  Bureau  is 
adopting  ^  l()20.84(a)(8)(iii)  and 
comment  84(a)(8)(iii)-l  as  pro])o.sed. 

84(a)(8)(iv)  Failure  To  Make  Recpiired 
Fayment 

New  TILA  section  129(k)(8)  i)rovides 
that,  if  a  past  due  ])rincipal  balance 
exi.sts  on  a  high-c.o.st  mortgage  as  a  re.sult 
of  a  consumer’s  failure  to  make  one  or 
mor(!  reciuired  ])ayments,  and  if 
permitted  by  the  terms  of  the  loan 
contract  or  open-end  credit  agreement 
p(!rmit,  suhsecjuent  ])ayment.s  may  he 
applied  first  to  the  past  due  ])rinci])al 
balance  (without  deduction  due  to  late 
fees  or  related  fees)  until  the  default  is 
cured.  The  Bureau  generally  proposed 
to  implement  new  TlLA  .section 
12‘)(k)(8),  consistent  with  the  statutory 
language,  in  ^  l()20.84(a)(8)(iv),  to 
clarify  the  a])])lication  of  the  jH-ovision 
to  open-end  credit  plans. 

Fropo.sed  comment  84(a)(8)(iv)-l 
would  have  provided  an  illustration  of 
the  rule.  The  Bureau  nupiested 
comment  on  this  example,  including  on 
whether  atlditional  guidance  was 
needtul  concerning  the  a])plication  of 
l)ropt).sed  §  l()20.84(a)(8)(iv)  to  o])en-end 
credit  plans.  The  Bureau  did  not  rtu.eive 
comment  specifically  regarding 
pro])o,sed  §  l()20.84(a)(8)(iv),  or 
])roposed  comment  84(a)(8)(iv)-l ,  and 
will  atlopt  §  l()20.84(ii)(8)(iv)  and 
comment  84(a)(8)(iv)-l  as  ]jro]m.sed. 

84(a)(9)  Fayoff  Statements 

The  Bureau  jjroposed  a  new 
§  1020. 84(a)(9)  to  im})lement  new 
section  129(t)  of  TILA.  added  by  .section 
1488(d)  of  the  Dodd-Frank  Act,  which 
(1)  specifically  prohibits,  with  certain 
excej)tions,  a  taeditor  or  servicer  from 
charging  a  fee  for  “informing  or 
transmitting  to  any  person  the  balance 
due  to  i)ay  off  the  out.standing  balance 
on  a  high-co.st  mortgage;”  and  (2) 
recpiires  jjayoff  balances  for  high-co.st 
mortgages  to  be  jjrovided  within  five 
business  days  of  a  request  by  a 
consumer  or  a  person  authorized  bv  the 
consumer  to  obtain  such  information. 

Fropo.sed  1 020. 84(a)(9),  in 
im])lementing  section  129(t),  would 
have  prohibited  a  creditor  or  servicer 
from  charging  a  fee  to  a  consumer  (or  a 
person  authorized  by  the  consumer  to 
nu'.eive  .such  information)  for  jjroviding 
a  statement  of  an  outstanding  pay  off 
balance  due  on  a  high-co.st  mortgage.  It 
would  have  allowed,  however,  as 
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provided  by  section  129(t),  the  charging 
of  a  proc(!Ssing  fee  to  cover  the  cost  of 
providing  a  payoff  statement  hy  fax  or 
courier,  so  long  as  such  fees  do  not 
exceed  an  amount  that  is  com])aral)le  to 
fees  imjiosed  for  similar  .services 
provided  in  connection  with  a  non- 
high-cost  mortgage.  Tlu;  creditor  or 
servicer  would  have  been  recinired  to 
make  the  payoff  statement  available  to 
a  consumer  hy  a  method  other  than  hv 
fax  or  courier  and  without  charge.  Prior 
to  charging  a  fax  or  courier  processing 
fee,  the  creditor  or  servicer  would  have 
been  required  to  disclose  to  the 
consumer  (or  a  person  authorized  hv  the 
consumer  to  receive  the  consumer's 
l)ayoff  information)  tliat  ])ayoff 
.statements  are  otherwi.se  available  for 
free.  Under  the  ]jroposal,  a  creditor  or 
servicer  who  has  ])rovided  payoff 
statements  on  a  high-cost  mortgage  to  a 
consumer  without  charge  (other  than  a 
processing  fee  for  faxes  or  courier 
.services)  for  four  times  during  a 
calendar  year  would  have  been 
p(!rmitt(Hl  to  charge  a  reasonable  fee  for 
j)roviding  jjayoff  .statements  during  the 
remainder  of  the  calendar  year.  Finallv, 
the  proposal  would  have  re(|nired 
payoff  statements  to  he  ju'ovided  hy  a 
creditor  or  .servicer  within  five  hnsine.ss 
days  after  receiving  a  rerpiest  hv  a 
consumer  for  such  a  statement  (or  a 
per.son  authorized  hy  the  consumer  to 
obtain  such  information).'^"* 

The  Bureau  sought  i)ut)lic  comment 
on  what  additional  guidance  would  he 
needed  with  regard  to  the  fee  and  timing 
nupnrements  for  the  provision  of  j)ayoff 
statements  for  high-cost  mortgages 
under  proposed  §  1028. 34(a)(9).  The 
Bureau  received  a  handful  of  comments 
from  industry  groiqjs  generally  objecting 
to  the  prohibition  against  charging  a  fee 
to  a  consumer.  Specific;ally.  commenteirs 
pointed  out  that  producing  ])ayoff 


.S’m;  curront  §  1()2(). ;<(>((:)( l)(iii).  wliicli 
proliiliils  a  .sorviccM'  "lilii  connoctioii  witli  a 
consimior  ca'odit  transaction  socnriKl  l)v  a 
consimuir's  principal  ftwolliiiH"  from  failing  "to 
provide  within  a  reasonahio  period  of  time  after 
naanving  a  re(|iiost  from  the  consumer  *  *  *  ;in 
accurate  statement  of  the;  total  outstanding  balance 
*  *  The  commentarv  related  to  this  section 
states  that  “it  would  he  reasonable  under  most 
circumstances  to  |)rovidethe  statennent  within  five 
business  days  of  receipt  of  a  consumer's  rei|uest. 
iind  that  ''|t|his  time  frame  might  be;  long(!r.  for 
example,  when  the  servicer  is  experiencing  an 
unusually  high  volume  of  refinancing  requests. " 

Sun  (lino  nt!W  .Section  12‘K;  of  TII.A  added  by 
section  14114  of  the  Uodd-f’rank  ,\ct.  which  sets  new 
timing  rciquirenuMits  for  th(!  (hdivijrv  of  pavoff 
statements  for  "home  loans"  but  does  not 
specificallv  address  high-cost  mortgages.  It  r(!(|uires 
a  "creditor  or  servicer  of  a  home  loan"  to  "send  an 
accurate  |)ayoff  balance  within  a  reasonable  time, 
but  in  no  ca.se  morii  than  7  business  days,  after  the 
receipt  of  a  writttm  reepuist  for  suc:h  balance  from 
or  on  behalf  of  the  borrower."  The  Bureau  is 
implementing  this  provision  in  its  rulemaking  on 
mortgage  servicing. 


.sliitomnnt.s  invoivn.s  ;m  iidmini.strativo 
cost  for  crodilors  and  suggnstod  that 
prohibiting  such  fens  may  load  to  highor 
borrowing  costs  gonorally  if  creditors 
spread  those  costs  to  all  borrowers.  On 
the  other  hand,  one  consumer  group 
suggested  an  additional  re(|uirement 
that  the  amount  specified  in  the  |)ayoff 
statement  must  remain  accurate  for  l.'i 
days  iifter  the  statement  is  mailed. 

The  Bureau  is  adopting 
§  1028. 34(a)(9)  as  proposed.  In  the 
Bureau’s  view,  these  public  comments 
provided  no  principled  basis  for 
substantive  changes  to  the  prohibition 
and  exceptions  set  forth  in  the  statute. 

34(a)(l())  Financing  of  Points  and  Fees 

Section  1433  of  the  Dodd-Frank  Act 
added  to  TILA  a  new  section  129(m) 
prohibiting  the  direct  or  indirect 
financing  of  (1)  any  points  and  fees;  and 
(2)  any  jjrepayment  penalty  payable  by 
the  consumer  in  a  refinancing 
transaction  if  the  creditor  or  an  affiliate 
of  the  creditor  is  the  holder  of  the  note 
being  refinanced.  Projiosed 
§  1  ()28.34(a)(l  0)  would  have 
implemented  new  TILA  section  129(m). 

Proposed  ^  1028.34(a)(l())  would  have 
implementeil  all  a.sj)ects  of  the  .statute, 
except  that  the  Bureau  omitted  the 
statutory  language  concerning  the 
financing  of  prepavment  jienalties 
])ayahle  hy  the  consumer  in  a 
refinancing  transaction.  The  Bureau 
noted  that  such  ])enaltie.s  are  suhsumed 
in  the  definition  of  jinints  and  fees  for 
§  1028.32  in  propo.sed 

l()28.32(h)(l  )(vi)  and  (3)(iv).  Thus, 
the  prohibition  against  financing  of 
“])oint.s  and  fees”  necessarily  captures 
the  prohibition  against  financing  of 
pre})ayment  penalties  payable  in  a 
refinancing  tran.saction  if  the  creditor  or 
an  affiliate  of  the  creditor  is  the  holder 
of  the  note  being  refinanced.  Consistent 
with  amended  TILA  section 
103(hh)(4)(D)  concerning  the  financing 
of  credit  insurance  premiums  (which 
new  TILA  section  129(i(d)  generallv 
bans),  proposed  §  1028.34(a)(10)  would 
have  specified  that  credit  insurance 
premiums  are  not  considered  financed 
when  they  are  calculated  and  paid  in 
full  on  a  monthlv  basis. 

Propo.sed  comment  34(a)(l())-l  would 
have  clarified  that  “])oint.s  and  fees”  for 
])ropo.sed  ^  l()28.34(a)(10)  means  tho.se 
items  that  are  required  to  he  included  in 
the  calculation  of  points  and  fees  under 
l()28.32(h)(l )  through  (.'ll.  Propo.sed 
comment  34(a)(l())-l  siJecified  that,  for 
example,  in  connection  with  the 
extension  of  credit  under  a  high-cost 
mortgage,  a  creditor  may  finance  a  fee 
charged  in  connection  with  the 
consumer’s  receijd  of  pre-loan 
counseling  under  §  l()28.34(a)(.'i) 


hecan.se  such  a  fee  would  he  excluded 
from  })oints  and  fees  as  a  bona  fide 
third-party  charge. 

Propo.sed  comment  34(a)(10)-2  would 
have  provided  examples  of  j)rohihited 
financing  of  points  and  fees.  The 
proposed  comment  explained  that  a 
creditor  directly  or  indirectly  finances 
points  and  fees  in  connection  with  a 
liigh-co.st  mortgage  if,  for  exam])le,  such 
])oints  or  fees  are  added  to  the  loan 
balance  or  financed  through  a  .sej)arate 
note,  if  the  note  is  payable  to  the 
creditor  or  to  an  affiliate  of  the  creditor. 

In  the  case  of  an  open-end  credit  plan, 
a  creditor  also  finances  ])oints  and  fees 
if  the  creditor  advances  funds  from  the 
credit  line  to  cover  the  fees. 

The  Bureau  recpiested  comment  on  its 
proposed  imj)lementation  of  new  TILA 
section  129(m).  In  particular,  the  Bureau 
requested  comment  on  whether 
§  1028.34(a)(l())  should  prohibit  the 
financing  of  charges  that  are  not 
included  in  the  calculation  of  ])oint.s 
and  fees,  such  as  bona-fide  third  j)artv 
charges  (including  certain  amounts  of 
jirivate  mortgage  insurance  premiums). 

One  commenter  responded  to  the 
request  for  ciomments  regarding  whether 
to  include  bona-fide  third  party  charges 
in  the  financing  prohibition;  the 
comment  advised  against  it  on  the  basis 
that  it  risked  restricting  access  to  credit. 
The  Bureau  also  received  comments 
from  industry  generally  objecting  to  the 
prohibition  on  financing  of  ])ointsand 
fees.  In  particular,  the.se  commenters 
argued  that  the  prohihitiou  would 
restrict  access  to  credit  for  low-income 
consumers  without  sufficient  cash  to 
pay  up-front  points  and  fees. 

Though  the  Bureau  acknowledges 
indu.stry’s  concern  regarding  low- 
income  borrowers’  ability  to  pay  iqj- 
front  points  and  fees,  it  does  not  believe 
this  provides  a  sufficient  ha.sis  to  alter 
the  prohibition  set  forth  in  the  statute. 
Moreover,  the  Bureau  believes  that  the 
])rohihition  jirovides  enhanced 
consumer  protection  because  it  will 
])rohihit  creditors  from  imposing 
excessive  points  and  fees  in  connection 
with  high-co.st  mortgages  hv  rolling 
them  into  the  loan  balance. 

Accordingly,  the  Bureau  is  adopting 
§  1()28.34(a)(l())  and  comments 
34(a)(  l())-l  and  34(a)(10)-2  as  jiroposed, 

34(h)  Frohihited  Acts  or  Practices  for 
Dwelling-Secured  Loans;  Structuring 
Loans  To  Evade  Uigh-(]ost  Mortgage 
Reejuirements 

'I'he  Bureau  pro])o.sed  revisions  to 
§  1028.34(1))  to  implement  the 
prohibition  on  .structuring  a  loan 
tran.saction  “for  the  i)urpose  and  with 
the  intent”  to  evade  the  requirements 
for  high-co.st  mortgages  in  new  section 
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12;)(r)  of  TILA,  which  was  added  by 
section  1433(1))  of  the  Dodd-Frank  Act. 
Section  12‘l(r)  of  TILA  specifically 
prohibits  a  creditor  from  taking  “any 
action  in  connection  with  a  high-cost 
mortgage”  to:  (1)  ".Structure  a  loan  as  an 
oj)en-end  credit  plan  or  another  form  of 
loan  for  the  j)urj)o.se  and  with  the  intent 
of  evading  the  provisions  of  this  title,” 
which  include  the  high-cost  mortgage 
reciuirements:  or  (2)  divide  a  loan  into 
.se|)arate  parts  "for  the  purpo.se  and  with 
the  intent”  to  evade  the  .same 
j)rovisions. 

Prior  to  the  Dodd-Frank  Act.  open- 
end  credit  plans  were  not  within  the 
.scoj)e  of  llOEPA’s  coverage.  Current 
S  102(). 34(h)  prohibits  structuring  a 
home-secured  loan  as  an  open-end  j)lan 
to  evatle  the  recpurements  of  HOEPA. 
The  Dodd-Frank  Act  amended  TILA, 
however,  to  include  open-end  credit 
plans  within  the  .scope  of  coverage  of 
HOEPA.  Nevertheless,  as  noted,  new 
section  129(r)  prohibits  the  structuring 
of  what  would  otherwise  he  a  high-cost 
mortgage  in  the  form  of  an  f)|)en-end 
credit  plan,  or  another  form  of  loan, 
including  dividing  the  loan  into 
.separate  parts.  I’ropo.sed  1()2().34(1)) 
would  have  implemented  this  new 
.section  hv  j)rohihiting  the  structuring  of 
a  transaction  that  is  otherwise  a  high- 
cost  mortgage  as  another  form  of  loan, 
including  dividing  any  loan  transaction 
into  .separate  parts,  for  the  juirpose  and 
intent  to  evade  the  recpiirements  of 
HOEPA. 

Propo.sed  comment  34(h)-1  would 
have  provided  examples  of  violations  of 
proposed  §  1028. 34(1)):  (1)  A  loan  that 
has  been  divided  into  two  sej)arate 
loans,  thereby  dividing  the  j)oint.s  and 
fees  for  each  loan  so  that  the  HOEPA 
thresholds  are  not  met.  with  the  .sj)ecific 
intent  to  evade  the  requirements  of 
HOEI^A;  and  (2)  the  structuring  of  a 
high-cost  mortgage  as  an  oj)en-end 
home-e(juity  line  of  credit  that  is  in  fact 
a  closed-end  home-ecpiity  loan  to  evade 
the  recpurement  to  include  loan 
originator  compensation  in  points  and 
fees  for  closed-end  credit  transactions 
under  |)ropo.sed  ^  l()2().32(h)(l ). 

The  proposal  renumbered  exi.sting 
comment  34(1))-1  as  comment  34(h)-2 
for  organizational  purposes. 
Notwithstanding  the  Dodd-Frank  Act’s 
exj)ansion  of  coverage  under  HOEI^A  to 
include  o|)en-end  credit  plans,  the 
Bureau  believed  that  the  guidance  set 
forth  in  j)ropo.sed  comment  34(l))-2 
would  he  useful  for  situations  where  it 
appears  that  a  closed-end  credit 
transaction  has  been  structured  as  an 
oj)en-end  credit  plan  to  evade  the 
closed-end  HOEPA  coverage  thre.shohls. 
The  Bureau  propo.sed  certain 
c:onforming  amendments  to  propo.sed 


comment  34(h)-2,  however,  for 
consistency  with  the  Bureau’s  |)ropo.sed 
amendment  to  the  definition  of  "total 
loan  amount”  for  clo.sed-end  moitgage 
loans.  .See  the  .sect ion-hy-sect ion 
analysis  to  propo.sed  §  t()2().32(l))(())(i). 
above. 

The  Bureau  received  several 
comments  from  consumer  groups 
encoui'aging  an  expansive  interi)retation 
of  the  new  section  12t)(r).  One 
.sj)ecifically  suggested  additional 
re(iuiren)ents  that  all  loans  that  have 
been  dividetl  into  two  or  more  loans 
should  he  evaluated  to  determine  if  they 
should  he  considered  covered  by 
HOEPA  and  that  all  oj)en-end  loans 
should  he  evaluated  in  the  same  manner 
as  clo.sed-end  loans  if  they  meet  certain 
criteria.  .Several  commenters  also 
ex])re.ssed  concern  over  loan  terms,  such 
as  rate  increa.se  after  default  and 
“performance  based”  rates  that  would 
allow  a  creditor  to  disclose  an 
unrealistically  low  APR  and  avoid  the 
high-cost  mortgage  reciuirements. 
Consumer  advocates  akso  described  a 
practice  in  which  a  creditor  extends  to 
a  consumer  an  initial,  unsecured  loan, 
the  proceeds  of  which  are  used  to  pay 
points  and  fees  as.sociated  with  a 
suhsecpient  mortgage  loan.  The  Bureau 
considered  these  suggestions.  With 
respect  to  the  comments  regarding  the 
scope  of  the  prohibition,  the  Bureau 
believes  that  the  propo.sed  language  is 
sufficiently  broad  to  cover  loans 
structured  to  evade  high-cost  mortgage 
recjuirements.  Other  provisions  in 
Regulation  Z  address  APR 
determination  and  disclosure,  and 
increased  interest  rates  after  default  are 
impermissible  under  ^  1028. 32(d)(4).  In 
respon.se  to  the  comment  describing  the 
l)ractice  of  making  an  initial,  unsecured 
loan,  the  ])roceed.s  of  which  are  used  to 
j)ay  j)oint.s  and  fees  as.sociated  with  a 
.sul).sequent  mortgage  loan,  the  Bureau 
has  slightly  revi.sed  comment  34(l))-l.i 
to  reflei:t  that  if  a  creditor  structures  a 
loan  as  two  or  more  loans  to  evade 
HOEPA,  tho.se  loans  may  constitute  an 
evasion  whether  made  consecutively  or 
at  the  same  time. 

The  Bureau  also  received  comments 
fi’om  G.SEs  exj)re.ssing  concern  regarding 
the  ability  of  .secondary  market 
])urcha.ser.s  to  determine  whether  a  loan 
has  been  divided  into  one  or  more  parts 
to  evade  high-cost  moitgage 
requirements.  Specificallv,  these 
commenters  argued  that,  if  an  entity 
l)urcha.se.s  only  first-lien  loans,  it  does 
not  routinely  receive  documentation 
regarding  subordinate  loans  and  may 
have  difficulty  in  uncovering  evasion. 
Particular  concern  was  noted  that  G.SEs 
are  unable  to  di.scern  a  creditor’s 
“intent”  in  making  a  given  loan.  The 


G.SE  commenters  thus  retjuested  a  rule 
limiting  liability  for  a.ssignees  when 
they  purchase  only  one  obligation. 

The  Bureau  notes  the  G.SEs’  concern, 
hut  is  ado])ting  S  1028.34(1))  as 
|)ropo.sed.  The  Bureau  recognizes  that 
the  expansion  of  HOEPA  coverage  to 
include  purchase-money  transactions 
may  increase  the  risk  of  assignee 
liability  for  G.SEs  and  other  sec:ondarv 
market  purcha.sers.  However,  the  Bureau 
does  not  believe  this  concern  warrants 
de|)arture  from  the  statute.  .Since 
HOEl’A’s  ince])tion.  TILA  has  provided 
for  assignee  liability  with  respect  to  all 
claims  and  defenses  the  consumer  could 
assert  against  the  creditor  unle.ss  the 
assignee  could  demonstrate,  by  a 
|)re])onderance  of  the  evidence,  that  “a 
reasonable  person  exercising  due 
diligence”  could  not  determine  the  loan 
at  issue  was  a  high-cost  mortgage.  .See 
l.S  U..S.C.  1841(c).  The  Dodd-Frank  Act 
did  not  alter  this  long-standing 
))rovision.  hut  did.  however,  add  the 
prohibition  against  dividing  a 
transaction  into  se|)arate  ])ai’t.s  for  the 
])urpose  and  with  the  intent  of  evading 
ilOEPA.  The  Bureau  thus  believes  that 
inter])reting  TILA  section  128(r)  to  limit 
liability  for  G.SE  purchasers  would  he 
inconsi.stent  with  Gongress’s  intent  to 
im])o.se  a  .spec:ial  a.ssignee  liability  rule 
for  high-cost  mortgage. 

In  addition,  the  Bureau  is  not 
convinced  that  the  (LSEs  will  he  unable 
to  ade(iuately  control  for  risk  of 
j)urt;hasing  mortgages  .structured  to 
evade  HOEPA.  While  the  (LSEs  raised 
concerns  regarding  increased  risk  of 
assignee  liability,  they  also  noted  that 
creditt)r.s  are  currently  recpiired  to 
identify  loans  with  suhoi’dinate 
financing  at  the  time  of  sale,  and  must 
re])re.sent  and  warrant  that  the 
suhoiclinate  lien  loans  com])ly  with  CiSE 
re(juirements.  In  addition,  they  .stated 
that  G.SEs  are  able  to  request  additional 
docnmentation  for  subordinate  liens. 
The  Bureau  believes  these  comments 
indicate  that  G.SEs  po.ssess  at  least  some 
capability  to  control  for  risk  of 
purchasing  loans  that  may  have  been 
.structured  to  evade  HOEPA  through 
their  own  due  diligence. 

With  res])ect  to  the  G.SEs’  claim  that 
there  is  no  way  for  them  to  determine 
whether  the  creditor’s  “intent”  was  to 
evade  HOEPA,  the  Bureau  is  ])roviding 
comment  34(l))-li.  to  provide  guidance 
on  when  loans  may  he  deemetl 
structured  with  the  intent  to  evade 
HOEPA.  (k)mment  34(h)-li.  provides 
that  a  creditor  structures  a  transaction  to 
evade  HOEPA  if.  for  example,  the 
creditor  structures  a  loan  that  would 
otherwise  he  a  high-cost  mortgage  as 
two  or  more  loans,  whether  made 
consecutivelv  or  at  the  same  time,  to 
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divide  the  loan  fees  to  avoid  the  j)oint.s 
and  fees  threshold  for  high-cost 
inortgag{:s. 

Finally,  the  final  rule  incorjiorates 
.s(!veral  additional  changes.  Because  of 
changes  to  recjuireinents  regarding 
|)oints  and  fees  calculations  for  ojjen- 
and  closed-end  tran.sactions.  tin;  final 
rule  removes  pro])o.sed  comment  34(h)- 
l.ii  as  nnnecessary.  In  light  of  the 
Bunum’s  decision  to  create  an 
exem])tion  from  llOEFA  coverage  for 
transactions  to  finance  tin;  initial 
construction  of  a  dwelling,  the  Bureau 
is  suhstituting  a  different  comment 
34(h)-l.ii  to  clarify  that  a  creditor  does 
not  structure  a  transaction  in  violation 
of  1 028. 34(h)  when  a  loan  to  finance 
the  initial  con.struction  of  a  dwelling 
may  he  permanently  financed  hy  the 
.same  creditor,  such  as  a  “con.struction- 
to-permanent”  loan,  and  the 
construction  ])hase  and  the  permanent 
phase  are  treated  as  separate; 
transactions.  I'he  final  rule  ado])ts  the 
other  jjarts  of  §  1028.34(1))  and  related 
commentarv  as  proposed. 

Section  1028.38  Frohihiteel  Acts  or 
Practices  in  Connection  With  Credit 
Secured  hy  a  Dwelling 

38(k)  Negative  Amortization  Conn.seling 

The  Dodd-Frank  Act  added  two 
general  recpiirements  that  creditors  must 
fulfill  prior  to  extending  credit  to  a 
consumer  secured  hv  a  dwelling  or 
residential  real  proj)erty  that  includes  a 
dwelling,  other  than  a  reverse  mortgage, 
that  may  result  in  negative  amortization. 
The  first,  found  in  new  TILA  129C(f)(l), 
rerjnires  creditors  to  provide  consumers 
with  a  disclosure  that,  among  other 
things,  describes  negative  amortization 
and  states  that  negative  amortization 
increases  the  outstanding  princi])al 
balance  of  the  account  ami  reduces  a 
consumer’s  eqiuty  in  the  property.  The 
Bureau  is  not  implementing  this 
re(iuirement  in  the  current  ride,  hut  is 
planning  to  implement  it  as  jiart  of  its 
2012  3’ILA— RESPA  proj)o.sal.  The 
second  provision,  found  in  new  TILA 
129C(f)(2),  requires  creditors  to  obtain 
sufficient  documentation  demonstrating 
that  a  first-time  borrower  has  rec:eived 
homeownership  counseling  from  a 
HI JD-certified  organization  or 
counselor,  prior  to  extending  credit  in 
connection  with  a  residential  mortgage 
loan  that  may  result  in  negative 
amortization.  As  noted  in  the  preamble 
of  the  jirojio.sed  HOEPy\  rule,  because  of 
the  similarity  of 'FILA  12t)C(f)(2)  to  the 
couicseling  requirement  for  high-cost 
mortgages,  the  Bureau  is  including  the 
imjilementation  of  this  counseling 
jirovision  as  jiart  of  this  rule. 


'fhe  Bureau  proposed  §  l()28.38(k)  to 
imjilement  the  general  counseling 
reipurement  for  first-time  borrowers  of 
mortgages  that  may  result  in  negative 
amortization  consistent  with  the 
statutory  language.  In  addition  to  the 
general  conn.seling  re(|nirement  in 
pro])osed  l()28.38(k)(l),  ])nr.suant  to  its 
authority  under 'flLA  .section  l().')(a),  the 
Bureau  proposed  to  include  two 
additional  provisions  in  §§  l()28.38(k)(3) 
and  (4),  consistent  with  the 
requirements  for  high-cost  mortgage 
counseling.  Projiosed  l()28.38(k)(3) 
would  have  adilressed  steering  hv 
creditors  to  particular  counselors  or 
counseling  organizations  and  projiosed 
l()28.38(k)(4)  would  have  re(|uired  the 
provision  of  a  list  of  conn.selors  to 
consumers.  In  addition  to  requesting 
comments  on  sj)ecific  aspects  of  the 
counseling  requirement  for  negative 
amortization  loans,  the  Bureau 
reijiiested  comment  on  whether  it  woidd 
minimize  comjiliance  burdens  if  the 
Bureau  conformed  the  conn.seling 
reijnirements  for  mortgages  that  mav 
result  in  negative  amortization  with  the 
counseling  requirements  for  high-cost 
mortgages,  despite  differences  in 
statutory  language.  The  Bureau  did  not 
receive  any  comments  suggesting  that 
conforming  the  counseling  requirements 
would  he  beneficial.  As  a  result,  the 
Bureau  is  finalizing  §  l()28.38(k) 
substantially  as  jiroposed,  hut  with 
certain  revisions,  as  discussed  in  greater 
detail  below. 

38(k)(l)  Counseling  Required 

Pro])osed  §  l()28.38(k)(l)  would  have 
imiilemented  the  .statutory  re(|uirement 
that  a  creditor  shall  not  extend  credit  to 
a  first-time  borrower  in  connection  with 
a  residential  transaction  secured  hy  a 
ilwelling  (with  exceptions  for  reverse 
mortgages  and  mortgages  secured  by 
timeshare  plans)  that  may  re.snlt  in 
negative  amortization,  unless  the 
creditor  receives  documentation  that  the 
consumer  has  obtained  counseling  from 
a  HI  ID-certified  or  approved  counselor 
or  counseling  organization.'^'’  The 
Bureau  omitted  from  the  propo.sal  the 
statutory  language  limiting  the 
reijnirement  for  counseling  to  a 
residential  mortgage  loan  that  may 
result  in  negative  amortization  “that  is 
not  a  qualified  mortgage’’  because  a 


''■’’As  n()l(!(l  in  tlni  imiamlilo  to  llin  proiiosal.  thi; 
liunsiu  is  exorcising  its  aniliority  undor  .soctinn 
lO.'ila)  ol  'l'll,/\  Act  lo  allow  connstdiTig  to  Im; 
|)roviilo(l  l)y  I  It  lU-approvial  counselors  or 
organi/.ations.  in  addition  lo  I  lUU-certilied 
counselors  or  organizations,  as  is  sirecilically 
r(!(|uired  by  Tll.A  section  12t)(;(t)(2).  The  Hnreau  is 
proposing  lo  exercise  its  aiithoritv  lo  provide 
itexihilily  and  lo  lacililab;  compliance  by  ensuring 
greater  availability  of  competent  bousing  conn.selors 
lor  tb(!  reepnred  counseling. 


(lualified  mortgage  hy  definition  does 
not  permit  a  payment  schedule  that 
results  in  an  increase  of  the  principal 
balance  under  new  'flLA  12t)C(l))(2)(A). 

Proposed  comment  38(k)(l)-l  would 
have  provided  that  conn.seling 
organizations  or  counselors  certified  or 
ajiproved  hy  HUD  to  provide  the 
counseling  reijuired  hy  §  l()28.38(k)(l) 
include  organizations  and  conn.selors 
that  are  certified  or  ajiproved  hy  HUD 
])ur.snant  to  section  l()8(e)  of  the 
Housing  and  Urban  Development  Act  of 
1988  (12  U.S.C.  17()lx(e))  or  24  UFR  part 
214,  nnle.ss  HUD  determines  otherwise. 

The  Bureau  also  jjroposed  several 
additional  comments  to  provide  further 
clarification.  Proposed  comment 
38(k)(l)-2  would  have  addres.sed  the 
content  of  counseling  to  ensure  that  the 
counseling  is  u.seful  and  meaningful  to 
the  consumer  with  regard  to  the 
negittive  iimortization  feature  of  the 
loan.  Sjiecifically,  jiroposed  comment 
38(k)(l)-2  would  have  required  that 
homeownership  counseling  pursuant  to 
§  l()28.38(k)(l)  include  information 
regarding  the  ri.sks  and  con.se(|nem:e.s  of 
negative  amortizcition.  'I’he  Bnrean 
noted  in  the  preamble  of  the  propo.sal 
that  it  believes  that  a  requirement  that 
the  counseling  address  the  negative 
amortization  feature  of  a  loan  is 
consistent  with  the  purpose  of  the 
statute. 

To  help  facilitate  creditor  compliance 
with  proposed  l()28.38(k)(l),  projiosed 
comment  38(k)(l)-3  would  have 
provided  examples  of  documentation 
that  demonstrate  that  a  consumer  has 
received  the  reiptired  coun.seling,  such 
as  a  certificate,  letter,  or  email  from  a 
HUD-certified  or  -apjiroved  organization 
or  conn.selor  indicating  the  consumer 
has  received  counseling. 

Finally,  proposed  comment  38(k)(1)- 
4  would  have  addre.ssed  when  a  creditor 
may  begin  to  jirocess  the  ajiplication  for 
a  mortgage  that  may  result  in  negative 
amortization.  As  with  high-co.st 
mortgage  conn.seling,  the  Bureau 
proposed  that  prior  to  receiving 
documentation  of  counseling  a  creditor 
may  not  extend  a  mortgage  to  a 
consumer  thttt  may  result  in  negative 
amortization  hut  may  engage  in  other 
activities,  such  as  processing  an 
a})])lication  for  such  a  mortgage. 

The  Bureau  solicited  comment  on  the 
proposed  general  requirement  and 
iiccompanying  comments.  A  significant 
number  of  consumer  groups  .strongly 
objected  to  the  projio.sed  coun.seling 
requirement  for  first-time  borrowers  of 
negative  amortization  loans  as 
inadeipiate.  These  commenters  noted 
that  negative  amortization  loans  are  very 
high-risk  and  difficult  for  consumers  to 
understand.  Commenters  askeil  the 
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credit  plan  .secured  i)y  a  dwelling. 
Proposed  §  l()2().8{i(k)(2)(ii)  woidd  have 
ju'ovided  that  negative  amortization 
means  a  payment  schednk;  with  regular 
periodic  payments  that  can.se  the 
|)rincipal  l)alaiu;e  to  increase.  The 
Hnnian  did  not  reccnve  comments  on 
either  ol  these  delinitions.  and  is 
finalizing  them  as  i)roi)o.sed. 

8t)(k){8)  St(!ering  Prohibited 

TlhA  section  129(;(f)(2)  does  not 
aildniss  potential  steering  of  consumers 
by  creditors  to  particadar  counselors. 
(Consistent  with  its  projjo.sal  to  ])rohit)it 
steering  for  high-cost  mortgage 
counseling  in  ^  102().84(a)(.‘5)(vi).  the 
Pnrean  j)ropo.sed  in  S  ld2().8t)(k)(8)  to 
prohibit  a  creditor  that  extends 
mortgage  credit  that  may  result  in 
negative  amortization  from  steering  or 
otherwi.se  ilirecting  a  consumer  to 
choose  a  jjarticnlar  counselor  or 
counseling  organization  for  the 
counseling  required  hv  jjroposed 
§  l()2t).8t)(k).  I’lie  Bureau  i)ropo.sed  this 
])rohihition  pursuant  to  its  authoritv 
under  TILA  section  lO.lla).  Proj)o.sed 
comment  8()(k)(8)-l  references  the 
])ropo.sed  comments  in  84(a)(.'j)(vi)— 1 
and  -2,  which  ])rovide  an  example  of  an 
action  that  constitutes  steering  and  an 
exam])le  of  an  action  that  does  not 
con.stitute  steering.  The  Bureau  did  not 
niceive  comment  on  this  provision,  and 
is  therefon;  finalizing  it  as  ])ropo.s(;d. 

8(i(k)(4)  List  of  (Coun.selors 
Propo.sed  Provisions  Not  Ado])ted 

Also  consi.stent  with  its  proposal  in 
§  l()2().84(a)([j)(vii)  for  high-cost 
mortgage  counseling,  the  Bureau 
proposed  in  §  l()2(i.8(j(k)(4)(i)  to  add  a 
requirement  that  a  creditor  jjrovide  a  li.st 
of  counselors  to  a  consumer  for  whom 
couuseliug  is  required  under  proj)oseil 
§  l()2B.8(i(k)  and  propo.sed  in 
§  102(i.8()(k)(4)(ii)  a  safe  harbor  for  a 
creditor  that  ])rovide.s  a  list  of 
counselors  jjursuant  to  the  obligation  in 
R(?gulation  X  §  1024.20.  However,  as 
with  the  parallel  requirement  related  to 
high-cost  mortgages,  the  Bureau  is  not 
finalizing  this  requirement  h(!cause  it 
will  e.ssentially  duplicate  tin;  couuseliug 
list  retiuirement  finalized  in  ^1024.20, 
which  will  retjuire  a  counseling  list  to 
he  i)rovided  to  all  ap])licants  of  federally 
ndated  mortgage  loans,  including 
negative  amortization  mortgagcjs. 


timeframes  established  in  section 
14()0(c)  of  the  Dodd-Frank  Act  and,  on 
balance,  will  facilitate  the 
iiiqdementatiou  of  the  rules’ 
overhqjping  provisions,  while  also 
affording  creditors  sufficient  time  to 
im])lement  the  mon;  complex  or 
resource-intensive  new  reciuirements. 

In  response  to  the  proposal,  the 
Bureau  received  a  nuinher  of  comments 
from  industry  referencing  the  other  title 
XIV  rules  and  indicating  that 
implementing  so  many  new 
requirements  at  the  same  time  would 
create  a  signific:aut  cumulative  burden 
for  creditors.  Many  of  these  commenters 
suggested  that  the  Bureau  ])rovide  as 
late  an  effective  date  as  po.ssihle.  with 
many  commenters  suggesting  periods  of 
hetweeulH  and  24  months,  in  order  to 
have  time  to  adjust  comjjuterized 
systems,  com])liance  procedures,  and 
train  staff.  While  a  few  commenters 
suggested  sequenced  im])lementation 
dates  for  all  of  the  title  XIV  rulemakings, 
oth(;r  commenters  asked  the  Bureau  to 
])rovide  a  longer  im])lementation  date 
l)ut  to  avoid  implementing  the 
regulations  in  a  piecenuxd  fa.shion.  One 
industry  association  commenter 
suggested  that  the  Bureau  em])loy  an 
a])j)roach  similar  to  that  taken  for  the 
2012  TILA-RFPSA  pro])osal,  and  i.ssue 
a  rule  t(!m])orarily  delaying 
imjjleimmtation  of  the  MOEPA  rule. 

For  the  r(;asons  already  di.scussed 
above,  the  Bureau  believes  that  an 
effective  date  of  January  10,  2014  for 
this  final  rule  and  most  j)rovisions  of 
the  other  title  XIV  final  rules  will  ensure 
that  consumers  receive  the  ])rotectious 
in  these  rules  as  soon  as  rea.souahly 
practicable,  taking  into  account  the 
timeframes  established  hv  the  Dodd- 
Frank  Act,  the  need  for  a  coordinated 
ajjjjroach  to  facilitate  implementation  of 
the  rules'  overlap])ing  provisions,  and 
the  need  to  afford  creditors  and  other 
affected  (mtiticjs  suffu.ient  time  to 
implement  the  more  complex  or 
resource-intensive  new  recpurements. 

VII.  Dodd-Frank  Act  Section  l()22(bj(2) 

In  develo])ing  the  final  rule,  the 
Bureau  has  considered  the  regulation’s 
potential  hcmefits,  costs,  and  im])acts. 
The  jjroposal  .set  forth  a  ])reliminary 
analysis  of  these  effects,  and  the  Bureau 
rerpiested  and  received  comments  on 
this  analvsis.  In  addition,  the  Bureau 


Bureau  to  ban  negative  amortization 
loans  entirely,  or  at  least  to  ban  negative 
amortization  loans  secured  by  a 
consumer’s  principal  dwelling. 
Alternatively,  commenters  asked  the 
Bureau  to  require  couuseliug  for  all 
borrowers  of  negative  amortization 
loans,  rather  than  jn.st  fir.st-time 
borrowers.  Some  commenters  also 
nupiested  that  the  Bureau  set  further 
standards  for  negative  amortization 
counseling,  such  as  nujuiring  the 
counseling  to  include  nu'iew  of  loan 
terms  and  household  finances.  A  few 
commenters  asked  the  Bureau  to  ban 
negative  amortization  sj)ecifically  for 
high-cost  mortgages. 

'i’he  Bunxiu  is  linalizing 
S  l()2(i.8(i(k)(l )  as  ])roposed.  While  the 
Bureau  agrees  that  negatix'e  amortization 
loans  are  inhenmtly  more  risky  than 
fully  amortizing  loans,  the  Bureau  also 
notes  that  (Congress  considered  the  risks 
associated  with  the.se  loans,  hut  did  not 
ban  these  loans  in  connection  with  the 
comprelumsive  mortgag(!  reforms 
contained  in  title  XIV  of  the  Dodd-Frank 
Act.  Instead.  (Congress  has  made  the 
determination  to  address  the  increasc'd 
risk  associatcid  with  these  mortgages  by 
oth(!r  means,  such  as  recpiiriug 
additional  tli.sclosures  and  counseling 
for  first-time  borrowers,  and  j)reventing 
loans  containing  negative  amortization 
from  being  (lualified  mortgages.  8’he 
Bureau  does  not  htdieve  it  is  a|)propriate 
to  ban  negative  amortization  loans  more 
broadly  in  the  ctnitext  of  this 
rulemaking  to  implement  section  1414. 
At  this  time,  the  Bureau  does  not 
believe  it  is  necessary  to  .set  any  further 
standards  for  negative  amortization 
counseling,  beyond  those  in  the 
proi)osal.  As  noteil  above,  the  Bureau 
propo.sed  that  the  re(|uired  counseling 
must  address  the  risks  and 
conserpiences  of  negative  amortization, 
and  the  Bureau  is  now  ado])tiug  that 
additional  requirement  in  this  final  rule. 
Finally,  in  resj)onse  to  comments  asking 
the  Bureau  to  ban  negative  amortization 
for  high-cost  mortgages,  the  Bureau 
notes  that  high-cost  mortgages  are 
already  prohibited  from  negativelv 
amortizing,  ])ur.suant  to  ^  l()2().82(dj(2). 

8(i(k)(2)  Diifinitions 

TILA  section  129(1(1]  does  not  (hdine 
the  terms,  ‘‘first-time  horrt)wer”  and 
“negative  amortization.”  To  afford 
creditors  guidance  on  the  circum.stances 
under  which  §  l()2().8()(k)(l)  applies, 
j)ropo.sed  §  l()2(i.8()(k){2)  would  have 
provid(!d  definitions  of  these  two  key 
terms.  Specifically.  ])ropo.sed 

l()2(i.8(l(k)(2)(i)  woidd  have  .stated  that 
a  first-time  borrower  means  a  consumer 
who  has  not  jireviously  received  a 
clo.sed-end  mortgage  loan  or  ojien-end 


VI.  EITective  Date 

This  final  rule  is  effective  on  January 
10,  2014.  The  rule  a])])lie.s  to 
transactions  for  which  the  creditor  or 
lender  received  an  ajijilication  on  or 
after  that  date.  As  discussed  above  in 
jiart  III,  the  Bureau  believes  that  this 
a])proach  is  consi.stent  with  the 


1()22(1))(2)(A)  oi  llid  l)()(l(l-I''rank  .Act 
calls  lor  tiu!  lUiroaii  to  consider  tint  potinitial 
liciuilits  and  costs  of  a  regulation  to  consumers  and 
covered  persons,  including  the  |)ot(!ntial  reduction 
ol' access  hv  consumers  to  consum(!r  financial 
products  or  servitavs:  the  impact  on  depository 
iuslitidions  and  credit  unions  with  .SID  hillion  or 
less  in  total  assets  as  descrihed  in  S(!ction  l()2(i  of 
the  Dodd-h’rauk  Act;  and  the  imjract  on  consumers 
in  rural  antas. 
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has  consultod  or  offered  to  consult  with 
the  priidential  regulators,  the  Federal 
Trade  (ionimission.  HlIIl,  FllFA.  and 
IJSDA  in  connection  with  this 
rnleinaking,  including  regarding 
c:onsistency  with  any  i)rudential, 
market,  or  systemic  objectives 
administered  by  such  agencies. 

As  discussed  al)ove.  IIOFPA  currently 
addresses  potentially  harmful  ])ra(;tice.s 
in  ndinancing  and  closed-end  home- 
etpiity  mortgages.  Loans  that  meet 
ItOFFA’s  thresholds  are  subject  to 
re.strictions  on  loan  terms  as  well  as  to 
special  disclosuni  retpiirennmts 
intended  to  (msure  that  consumers  in 
high-cost  mortgages  understand  the 
features  and  imj)lications  of  such  loans. 
Borrowers  with  high-c;ost  mortgages  also 
have  enhanced  remedies  for  violations 
of  the  law.  The  Dodd-Frank  Act 
expanded  the  tyjjes  of  loans  jjotentially 
covered  by  HOEPA  to  include  jmrchase- 
money  mortgages  and  HELOCs  secunul 
by  a  consumer's  ]n'incipal  dwelling.  The 
Dodd-Frank  Act  also  ex])anded  the 
protections  associated  with  high-cost 
mortgages,  including  by  adiling  new 
re.strictions  on  loan  teams,  extending  the 
r(;(|uirement  that  a  creditor  verify  a 
consumer’s  ability  to  repay  to  a  llELOC, 
and  adding  a  reeiuirement  that 
consumers  receive  homeownership 
counseling  before  high-co.st  mortgages 
may  be  extended. 

In  this  rulemaking,  the  tJureau  is 
amending  Regulation  Z  to  implement 
the  changes  to  HOEPA  set  forth  in  the 
Dodd-Frank  Act.  In  addition  to  the 
amendments  related  to  high-cost 
mortgages,  the  Bureau  is  also  finalizing 
an  amendment  to  Regulation  Z  and  an 
amendment  to  Regulation  X  to 
imj)lement  amendments  made  bv 
sections  1414(a)  and  1450  of  the  Dodd- 
Frank  Act  to  TILA  and  to  RESPA  related 
to  homeownership  counseling  for  other 
types  of  mortgages,  resjiectively. 

In  the  pro])osal,  the  Bureau  generally 
re(]uested  comment  on  the  section  1022 
impact  analysis  set  forth  therein.  Among 
other  things,  the  Bureau  retjuested 
comment  on  the  use  of  the  data 
describetl  in  the  ])roi)osal  and  sought 
additional  data  regarding  the  potential 
benefits,  costs,  and  impacts  of  the 
propo.sal.  Industrv  commenters  rai.sed 
general  conc:erns  that  expanding  the  set 
of  loans  potentially  subject  to  HOEPA. 
changing  the  HOEPA  coverage 
thresholds,  and  im])osing  additional 
re.strictions  on  high-cost  mortgages 
could  decrease  access  to  credit.  Several 
(X)mmenters  statcnl  that  few  eaxuhtors  are 


'^^.S(!(:li()ii  l()22(l))(2)(li)  till!  DiKld-Frank  Act 
roiiuii'iis  till!  Ituriuiu  to  oiiga^o  in  suili  ciiiisultation 
‘‘prior  to  propo.sing  a  rulo  anil  iliiriiig  tlio  lainiinont 
proi:i!.s.s." 


willing  to  make  high-cost  mortgages 
becau.se  of  the  reputational,  regulatorv, 
and  legal  risks  so  that  expanding 
HOEPA  coverage  will  reduce  access  to 
criulit.  In  contrast,  consumer  groups 
gtautrally  did  not  raise  similar  concerns 
regarding  iicce.ss  to  credit  as  a  result  of 
ex])anding  the  set  of  lo;ms  potentially 
subject  to  HOElV\  and  clumging  the 
HOEPA  coverage  thre.sholds.  Some 
consumer  groups  further  sugge.sted 
stronger  protections  for  consumers  with 
high-co.st  mortgages  wen?  warranted. 

Both  industry  and  consumer  grou])s 
commented  that  the  Bureau  should 
c;ollect  additional  data  to  analyze  the 
potential  impacts  of  the  proposed  rule 
and  to  as.sess  the  empirical  ba.ses  for 
imj)lementing  or  deviating  from 
statutory  thresholds.  For  example,  both 
manufactured  housing  industrv 
commenters  and  consumer  groups 
argued  that  the  Bureau  should  collect 
additional  data  to  inform  its 
s])ecification  of  APR  and  points-and- 
fees  thresholds  that  differ  by  collat(?ral 
type  and  loan  size. 

In  addition  to  soliciting  comment 
generally  on  the  impact  analysis,  the 
pro])o.sal  solicited  comment  on  and 
suggestions  for  additional  data  regarding 
specific  aspects  of  the  i)ropo.sal.  For 
exam])le,  the  Bureau  r{!{|ue.sted 
information  concerning  how  provisions 
in  the  rule  may  affect  tlu?  share  of 
HELOCs  that  would  meet  the  HOEPA 
thresholds  and  the  costs  and  benefits  of 
re(|uiring  that  the  list  of  homeownership 
counseling  ]jroviders  for  loans  covered 
by  Regulation  X  to  be  given  to 
a])plicant.s  for  all  federally  related 
mortgages  rather  than  to  only  a|)plicant,s 
for  purchase-money  mortgages.  In 
addition,  the  Bureau  recpiested 
information  and  data  on  the  ])ropo.sal’.s 
potential  impact  on  consumers  in  rural 
areas  specifically  as  well  as  the 
])ro])osal’.s  potential  impact  on 
dej)o.sitorv  institutions  and  credit 
unions  with  total  assets  of  .$10  billion  or 
less.  The  Bureau  generally  receivetl 
limited  detail  and  data  in  respon.se  to 
many  of  these  specific  recpiests.  The 
comments  are  discus.s(?d  throughout  this 
jjieamble  and  below  in  the  context  of 
the  analvsis  of  the  benefits  and  costs  of 
the  re.s])ective  jn’ovisions  of  the  final 
rule.'7« 


An  i!xr.(!|)lii)n  i.s  nonnnonts  rnnnivoil  on  llio 
|>ri>|)t)si!il  transantion  novorago  rati!.  Niiinornii.s 
i:onimi!nli!rs  raisnil  connnrns  inj^ariling  Ihi.s 
provision.  As  ili.siaissoil  abovi!,  howovor.  the  Hnroan 
is  not  ini|>lt!ini!nting  till!  proposoil  |)rovisions 
rolaling  to  tho  transaction  covoragi!  rate  in  this  linal 
mil!,  (ionsoiiuontlv.  connnonts  on  tho  costs  anil 
honofits  of  till!  tran.saction  covorago  rato  arc  not 
iliscnssoil  holow. 


A.  Provisions  To  Bo  Analvxod 

The  di.scu.ssion  below  considers  the 
potential  benefits,  co.sts,  and  impacts  to 
consumers  and  covered  persons  of  kev 
provisions  of  the  final  rule,  as  well  as 
certain  alternatives  considered,  which 
include: 

1.  Expanding  the  tyi)es  of  transactions 
potentially  covered  by  HOEl’A  to 
include  piirchase-momtv  mortgages  and 
HELOCls; 

2.  Revising  the  existing  HOEPA  At^R 
iind  points-and-fees  thresholds  to 
implement  Dodd-Frank  Act 
retjuirements,  as  well  as  modifying  the 
APR  and  points-and-fees  calculations  to 
determine  whether  a  tran.saction  is  a 
high-co.st  mortgage; 

3.  Adding  a  prepayment  penaltv 
coverage  thre.shold; 

4.  A(lding  and  revising  several 
re.strictions  and  re(|uirement.s  on  loan 
terms  and  practices  for  high-co.st 
mortgages;  '7?'  and 

5.  Imjilementing  two  sejiarate 
homeownershij)  counseling-related 
provisions  mandated  by  the  Dodd-Frank 
Act,  namely,  generally  reeiuiring  lenders 
to  provide  a  li.st  of  homeowner.ship 
counseling  organizations  to  a|)i)licants 
for  federally  related  mortgages  subject  to 
RE.SPA,  and  rerpiiring  creditors  to 
obtain  documentation  that  a  first-time 
borrower  of  a  negatively  amortizing  loan 
has  niceived  homeownershi]) 
counseling. 

The  analysis  considers  the  benefits 
and  co.sts  of  certain  provisions  together 
where  there  are  substantially  similar 
benefits  and  co.sts.  For  example, 
expanding  the  types  of  loans  potentially 
suliject  to  HOEPA  coverage  to  include 
juirchase-money  mortgages  and  HELOCs 
would  likely  exjiand  the  number  of 
high-cost  mortgages.  The  overall  impact 
of  this  expansion  of  coverage  i.s 
generally  discu.sseit  in  the  aggregate.  In 
other  ca.ses.  the  analysis  considers  the 
co.sts  and  benefits  of  each  })rovi.sion 
sejiarately.  When  relevant,  the 
discussion  of  the.se  five  categories  of 
provisions  incorporates  the  comments 
and  data  the  Bureau  received  in 
resjionse  to  its  projio.sal  and  considers 
the  costs  and  benefits  of  changes  made 
between  the  jiroposal  and  final  rule. 


'^''Tlivsi!  rosirii-.liiins  iiiul  ri!i|uiri!nii!nts  ini:luili! 
ri!i|iiii'ing  that  a  laoilitiir  riuaiivi!  cartiliiaitiiin  that  a 
llOKl’.A  lainsimuT  ha.s  naaiivial  pra-loan  ia)imsi!lin<> 
rriini  an  appi  nvoil  hiiinnnwnnr.ship  i:oimsi!lin{> 
nr^ani/aition:  priihihitiii”  laoilitor.s  anil  hioknrs  liiiin 
ri!i:i)innu!nilin^  ilolault  on  a  loan  to  ho  rotinanooil 
with  a  hif’h-cost  inort"a»i!;  prohihitin<>  oroilitors. 
sorvioors.  anil  a.ssignoos  from  oharging  a  too  to 
moilily.  ilolor.  ronow.  o.xtonil.  or  amonil  a  high-i:ost 
inortgago;  limiting  tho  loos  that  can  ho  chargoil  lor 
a  payoff  statomont:  hanning  propaymont  ponaltios: 
suhstantially  limiting  halloon  paymonts:  anil 
roipiiring  that  a  croilitor  assoss  a  consumor's  ahilily 
to  repay  a  Hhl.OC. 
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The  analysis  relies  on  data  that  the 
Bureau  has  obtained,  which  include 
ujxlated  versions  of  data  analyzed  in  the 
propo.sed  rule  such  as  data  on  2011 
mortgages  collected  under  HMDA  that 
were  released  after  pul)lication  of  the 
proj)o.sed  rule  and  revi.sed  data  on 
nondepository  mortgage  originators 
from  the  National  Mortgage  Licensing 
•System.'""  Tlie  analysis  also  draws  on 
evidence  of  the  imi)act  of  .State  anti- 
predatory  lending  statutes  that  often 
place  additional  or  tighter  restrictions 
on  mortgages  than  those  recpiired  by 
HOEPA  prior  to  the  Dodd-Frank  Act 
amendments.  However,  the  Bureau 
notes  that,  in  some  instances,  there  are 
limited  data  that  are  publicly  available 
with  which  to  (juantifv  the  potential 
costs,  benefits,  and  im])acts  of  the  final 
rule.  For  examj)le.  data  on  the  terms  and 
features  of  HELOCs  are  more  limited 
and  le.ss  available  than  data  on  closed- 
end  mortgages.  The  Bureau  is  not  aware 
of  and  commenters  did  not  provide  any 
systematic  ami  representative  data  on 
the  terms  and  features  of  HELCX^s. 
Moreov(;r,  .some  j)otential  co.sts  and 
bimefits,  such  as  the  value  of 
homeowner.ship  counseling,  or  reduced 
likelihood  of  an  unanticipated  fee;  or 
change  in  j)ayments.  are  extremely 
difficidt  to  (juantifv  and  to  measure. 
Thenifore.  the  analysis  g(merally 
jjrovides  a  (pialitative  di.scussion  of  the 
l)en(!fits.  costs,  and  impacts  of  the  final 
rule. 

n.  B(is(^Iiiw  for  Analysis 

The  HOEPA  amendments  are  self- 
effectuating.  and  the  Dodd-Frank  Act 
does  not  recpiire  the  Bureau  to  adojjt  a 
regulation  to  implement  these 
amendments.  Thus,  many  costs  and 
bmiefits  of  the  final  rule  considered 
Ixdow  would  arise  largely  or  entirely 
from  the  statute,  not  from  the  final  rule. 
The  final  rule  would  jirovide  substantial 


'"‘•Tlu!  Buroilii  in  its  .Siiminnr  2012 

proposiils  llnil  it  snuglit  to  (>l>tain 
ii(i(iilion:il  (lata  to  siipiiUnnont  its  considoration  ot 
the  nilomakin^s.  indudiiif^  additional  <lata  Iroin  tlio 
National  Moii{>aj>i!  I.ioonsins  .Syslcnn  (.NML.S)  and 
till!  NML.S  Moii}>af>i!  Call  Kiiport,  loan  llli!  oxiracts 
IVoin  various  londors.  and  data  Iroin  tho  pilot  phases 
ol  till!  National  Morlj>a»o  Dalaliaso.  Kach  ol  tliiisi! 
data  sources  was  not  necessarily  relevant  to  each  ol 
the  ruleinakin<>s.  'I'he  Bureau  used  the  additional 
data  Iroin  NMl-S  and  NML.S  Mortgage  (iill  Report 
data  to  hetter  corroborate  its  estimate  ot  the 
contours  ol  the  noii-deposilorv  .siif^meiit  ol  the 
ntort}>aKe  market.  The  Bureau  has  received  loan  lile 
extracts  Iroin  three  lenders,  hut  at  this  point,  the 
data  Iroin  one  lender  is  not  usahle  and  the  data  Iroin 
the  other  two  is  not  suiliciently  standardi/.ed  nor 
riipresentative  to  iniorni  consideration  ol  the  thial 
rules.  Additionally,  the  Bureau  has  thus  far  not  yet 
received  data  Iroin  the  National  Mortgage  llatahase 
pilot  phases.  'I'he  Bureau  also  rixpiested  that 
commenters  siihmit  relevant  data.  All  probative 
data  submitted  by  commenters  are  discussed  in  this 
document. 


huiiofit.s  comjxinul  to  allowing  the 
HOEPA  amendmonts  to  take  offoct  alone 
by  clarifying  part.s  of  the  .statute  that  call 
for  interpretation,  such  as  how  to 
determine  whether  a  Hl'd.OC  is  a  high- 
cost  mortgiige  and  by  creating  certain 
exemptions,  (hetiter  cliirity  on  pin  ts  of 
the  statute  that  call  for  interpretation 
should  reduce  the  compliiince  burdens 
on  covered  |)er.son.s  by  reducing  co.sts 
for  attorneys  iind  compliance  officers 
and  also  by  reducing  the  litigation  risk 
and  potential  liability  creditors  and 
assignees  of  high-cost  mortgages  would 
face  in  the  ab.sence  of  regulatory 
guidance.  In  addition,  the  Bureau 
believes  that  exemiiting  con.struction 
loans,  for  example,  should  reduce 
burden  on  not  only  covered  persons  that 
originate  these  tyj)es  of  loans  but  also  on 
consumers  because  potential  HOEPA 
coviiiage  of  these  loans  may  have  led  to 
sharjjer  reductions  (relative  to  other 
types  of  loans)  in  the  availability  of 
con.struction  loans.  In  this  light,  the 
costs  that  the  regulation  would  impose 
beyond  tho.se  imposed  by  the  .statute 
itself  are  likely  to  be  at  most  minimal. 

•Section  1022  of  the  Dodd-Frank  Act 
])(!rmit.s  the  Bureau  to  consider  the 
l)enefits  and  costs  of  the  ride  solely 
comjiared  to  the  state  of  the  world  in 
which  the  statute  takes  eflect  without  an 
implementing  regulation.  The  Bureau 
has  nonetheless  also  considered  the 
potential  henefits.  costs,  and  impacts  of 
the  major  jirovisions  of  the  final  rule 
against  a  pre-.statutory  ba.seline  [i.a..  the 
benefits,  costs,  and  imjiacts  of  the 
relevant  provisions  of  the  Dodd-Frank 
Act  and  the  regulation  combined)."" 
There  is  one  exception;  3’he  Bureau 
does  not  discn.ss  below  the  benefits  and 
costs  of  determining  whether  a  loan  is 
a  high-i:o.st  mortgage,  a.g.,  the  costs  of 
computer  systems  and  software, 
employee  training,  outside  legal  advice, 
and  similar  costs  potentially  necessary 
to  determine  whether  a  loan  is  a  high- 
co.st  mortgage."*-  One  trade  association 
commenter  asserted  that  the  Bureau's 
analysis  of  the  comjiliance  burden  due 
to  the  expansion  of  HOEPA  to  jiurchase- 
money  mortgages  and  HELOCls  is 
incomplete  in  ])art  because  it  did  not 
consider  the  costs  of  determining 
whether  a  loan  is  a  high-co.st  mortgage. 
The  trade  association  noted  that  the.se 


""The  Biiriiiiii  diosiiiis  <i  iiialter  lit  iliscrctiiiii  to 
coiisiilor  co.sts  anil  honclits  ol  piiivisioiis  that  are 
re(|iiiix!(l  hv  the  l)o(l(l-l''raiik  Act  to  inroriii  thi! 
riileiiiakiiij’  more  coiiipletelv. 

"'^.Soiiie  .States  have  anti-preilatorv  leiiiliiif; 
statutes  that  proviile  aihlitioiial  restrictions  on 
niort}>af>e  terms  anil  features  heyoiiil  those  uniler 
ll()i:i’A.  .See  74  FK  42222.  42244  (Auj;.  2li.  2t)t)<.)) 
(surveying  .State  laws  that  are  coextensive  with 
llOFI’A).  In  }>eneral.  .Slate  statutes  that  overlap  and/ 
or  extend  hevond  the  final  rule  would  he  expected 
to  reduce  both  its  costs  and  its  henefil.s. 


costs  would  now  be  incurred  for  all 
Iturchtise-money  mortgages  and 
HELOCs,  including  those  that  are 
ultimately  not  originated  or  that  are 
modified  to  ttvoid  classification  as  a 
high-cost  mortgage.  As  noted  in  its 
preliminary  section  1022  analvsis,  tlu; 
llureau  does  not  consider  the.se  benefits 
and  costs  becau.se  these  changes  are 
nuptired  by  the  Dodd-Frank  Act's 
amendments  to  HOEPA.  The  Bureau's 
di.sc:retion  to  exemjtt  broad  categories  of 
loans  from  HOEPA  coverage  is  limited, 
itnd  the  Bureau  does  not  believe  such 
exemptions  are  con.si.stent  with  the 
mandate  of  the  .statute.  The  Bureau  has 
discretion  in  future  rulemakings  to 
choose  the  most  appro])riate  baseline  for 
each  particular  rulemaking. 

A  few  industry  commenters  arguetl 
that  the  analysis  did  not  adequately 
consider  the  jiroposal's  costs  and 
benefits  in  the  context  of  related 
rulemakings  including  the  cumulative 
effects  of  these  rules  on  c:onsumers  and 
systemic  risk.  The  Bureau,  however, 
interprets  the  consideration  retptired  bv 
section  1022(b)(2)(A)  to  be  focused  on 
the  ])t)tential  benefits,  co.sts,  and 
impacts  of  the  particular  rule  at  issue, 
and  to  not  include  tho.se  of  other 
pending  or  ])otential  rulemakings. 
Moreover,  the  commenters  do  not 
suggest  a  reliable  method  for  assessing 
cumulative  imjiacts  of  multiple 
rulemakings.  The  Bureau  believes  that 
there  are  multiple  rea.sonable 
apitroaches  for  conducting  the 
consideration  called  for  by  section 
l()22(b)(2)(A)  and  that  the  approach  it 
has  taken  in  this  analysis  is  rea.sonable 
and  that,  particularly  in  light  of  the 
difficulties  of  reliably  estimating  certain 
benefits  and  co.sts,  it  has  discretion  to 
decline  to  undertake  additional  or 
different  forms  of  analysis.  The  Bureau 
notes  that  it  has  coordinated  the 
develojjinent  of  the  final  rule  with  its 
other  rulemakings  and  has.  as 
ap]n'0])riate,  di.scus.sed  some  of  the 
significant  interactions  of  the 
ruleniiikings. 

One  commenter  stated  that  the  Bureau 
did  not  sufficiently  weigh  the  negative 
effects  of  the  j/rojtosed  rule  against  the 
likely  henefits  as  measured  by  the  goal 
of  IJ.,S.  financial  .stability.  The  Bureau 
notes  th.it,  as  di.scus.sed  in  this 
1022(b)(2)  analysis  and  other  jtarts  of 
the  preamble,  it  hits  carefully  taken  into 
account  the  potential  negative  effects  of 
the  ])ropo.setl  rule  and  has  accordingly 
added  exceptions  and  other  jirovisions 
to  mitigate  the.se  potential  negative 
effects  while  pre.serving  the  benefits  of 
the  rule  within  the  con.straints 
mandated  by  Congress. 
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f>’.  (Jovarage  of  the  Final  Ihile 

llOEPA.  'rhe  provisions  oi  tlie  final 
rnl(!  that  relate  to  high-cost  mortgages 
apply  to  any  consumer  cnulit 
transaction  that  meets  one  of  the 
llOKPA  thresholds  and  that  is  seciinul 
hy  the  consumer’s  ])rinci])al  dwelling, 
including  both  closed-end  credit 
transactions  (including  purchase-monev 
mortgages)  and  ojien-end  credit  plans 
(i.e..  home-equity  lines  of  credit,  or 
UHLOCs),  hut  not  to  nwer.se  mortgages, 
transactions  to  finance  the  initial 
construction  of  a  dwelling,  transactions 
originated  hy  a  Housing  Finance 
Agcmcy,  or  transactions  originated 
under  the  United  States  Department  of 
Agriculture’s  Rural  Develojjinent 
Section  .‘i()2  Direct  Loan  Program. 

In  this  part  of  this  Su])j)lementary 
Information,  the  term  “creditor”  is  used 
generally  to  describe  de])ository 
institutions,  credit  unions,  and 
indeixmdent  mortgage  comj)anies  that 
extend  mortgage  loans,  though  in  places 
the  discu.ssion  di.stingnishes  between 
the.se  types  of  creditors.  When 
appropriate,  this  ])art  discusses  affected 
piirsons  other  than  creditors,  such  as 
mortgage  brokers  and  sca  vicers.  h’or 
exam])le,  as  nujuired  hy  the  Dodd-Frank 
Act,  the  restrictions  on  loan 
modification  or  deferral  fees  and  fees  for 
])ayoff  statements  would  ii])ply  to 
mortgage  sca  vicers.  In  addition,  the 
Bureau  is  extending  the  ja'ohihition  on 
reccanmended  default  to  mortgage 
brokers. 

Additional  (ionnseling  Provisions. 

The  requircanent  that  lenders  provide 
mortgage  aj)plic:ants  a  list  of 
homcjownership  counscding 
organizations  aj)i)lies  to  apj)lications  for 
a  loan  ccjvered  by  RESPA  including 
purchase-money  mortgages,  subordinate 
mortgages,  refinancings,  closed-end 
home-c;quity  mortgages,  and  o]3en-end 
credit  })lans.  The  negative  amortization 
counseling  provision  a])plies  only  to 
clo.sed-end  credit  transactions  that  are 
made  to  fir.st-time  borrowers,  are 
secured  hy  a  dwelling,  and  may  result 
in  negative  amortization.  These 
counseling-related  provisions  do  not 
aj)ply  to  reverse!  mortgages  or  to 
transactions  secnrcul  by  a  consumer’s 
interest  in  a  timeshare  plan  (as 
de.scrihed  in  11  ll.S.U.  101(5311)). 

D.  Potent i(d  Benefits  and  (lasts  to 
(Jonsniners  and  (lovered  Persons 

1.  Ex])anding  the  Ty])es  of  Loans 
Potentially  Subject  to  HOEPA  (’.overage 

Ex])anding  the  tyj)es  of  loans 
potcMitially  subject  to  HOEPA  coverage 
to  include!  purchase-money  mortgages 
and  HELOCs  would  increase  the 
nnmhe!r  of  loans  ])otentially  subject  to 


HOEPA  e:o\'e!rage  and  as  a  result,  almost 
e:e!rtainly.  the  numheM'  of  e;loseel-end 
mortgagcis  and  HELOOs  edassified  as 
high-e;e)st  mortgagees.  Data  e:e)lle!cte!el 
nnde!r  HMDA  offer  a  rough  illustration 
of  the  se:o])e  of  the  e!X|)ansion  of  loems 
])ote!ntiiilly  covered  hy  HOEPA.'"* 
Homei-improvemeMit  and  refinane;e  loans 
iie:e:e)nnteel  for  (iti  ])e!re:ent  of  clo.sed-end 
mortgcigees  .seeaired  hy  a  prine:ii)al 
dwelling  reported  in  the  2011  HMDA 
data."*'*  Therefore,  the  data  sngge.st  that 
about  34  pere:e!nt  of  home!-.se!Cure!el 
edoseel-enel  mortgages  in  2011  were  not 
potentially  suhjcict  to  HOEPA  euevereige 
he!e:an.se!  the!y  were  pnre:ha.se-me)nev 
mortgagees."*'’  If  one  additionally 
considers  HELCKis,  it  is  likely  tiiat 
edoser  to  42  ])e!re;ent  of  all  mortgages 
(i.e.,  c:losed-enel  mortgagees  and  HELOOs) 
in  2011  vveiie  not  eligil)le  for  HOEl’A 
exn’erage.  "*'*  The  rule  woidel  expand  the 
types  of  loans  potemtially  suhjee:t  to 
HOEPA  e:ove!rage!  to  essentially  all 
e:lo.se!el-end  mortgages  and  o])en-e!nd 
credit  ])lans  se!e:ure!d  hv  a  prinedpal 
dwelling,  e!xe;e!pt  reeverse  mortgiige 
-  <i 

'“'TIk!  Homo  Morlgiif^i!  Disclosure!  Acl  (HMDA). 
ciiiicleiel  l)v  Hoiif’i'css  in  1*17.').  ns  iinpleiinemleiei  lev 
llio  Muresm's  Ke!j;nliilion  C  n!(|iiire!s  le!nelin» 
institutions  nnmiiillv  to  r(!|)orl  |)nl)lic  loiin-lf!V(!l 
(liit.i  reiginelinf;  morlg<i};(i  ori<^inalie)ns.  l''or  inoro 
intormeition.  seui  hnj)://\\  \v\v.(fitH'."()\  /lmid(i.  'Ilin 
illnstnilion  is  not  (!\m:t  Ixicein.se!  not  all  mort^iiot! 
creieliloi's  reipoi  l  iintl(!r  HMDA.  ’t  he!  HMD,\  eliilii 
capture!  rem^lily  ill)-!).')  pe!re:e!nl  eel  le!nelin^  lev  tlie! 
I•■e!ele!ral  He)iising  Aelininistratie)n  ;mel  pe!re:e!nl 

e)l  e)tlie!r  llrst-lie!!!  leeeine!  lexen.s.  Ke)l)e!rl  It.  Ave!rv.  Ne!il 
lilniltii.  Ke!nne!lli  I’.  I!re!ve)e)rl  Jie;le!nn  It.  (’.imne!r.  Tho 
.\lt)rt>iag(!  Market  in  2011:  lligliliglils  train  the  Data 
noiiorlail  nnilar  the  I  lama  Marigaga  Disrlasinv  Acl. 
14x1.  Re!s.  thill,  (leirlliexnning).  at  n.2. 

""  As  note!el  aliove!,  the!  analysis  ol  tlie!  linai  rule! 
iiseis  npelale!el  elala  re!lalive!  tei  Itu!  preipeisal.  Keir 
i!xaini)te!.  tile!  analysis  eil  llii!  proiieisal  re!lie!el  ein  ideUI) 
HMDA  elala.  sinexi  2t)l  1  HMDA  weere!  neit  veil 
availaliii!. 

'"■’The!  sliare!  eil  e:le).se!el-e!nel  e)ri}>inations  re!pe)rle!el 
iinele!!’  HMDA  lliat  wine!  iniri:hasi!-inoni!y  mort>>a”i!S 
was  somi!wlial  lowin'  in  21)11  than  in  most 
|)ri!e:i!ilinj>  yinirs.  Tlio  share!  rangi!el  hi!lwi!i!n  42 
pi!rci!nt  anil  47  pe!ri:i!nl  ot  ori<>inations  over  the! 
21)1)4-201)8  pin  ioel  heilori!  it  li!ll  to  21  pi!ri:i!nt  in 
21)1)0.  Till!  share!  ilian'^iiil  iiiori!  siihstantieillv  in 
i!arlii!r  yi!ars.  whi!n  il  ili!e:lini!il  from  .10  |ii!ri:e!nl  in 
2001)  to  21)  pi!ri:i!nt  in  21)02.  Kohi!rl  B.  Avi!rv.  Ni!il 
Bluitla.  Ki!nni!lh  I’.  Bri!voorl  14  t;li!nn  B.  {iannor,  77ie’ 
Mortgage  Market  in  201 1 :  Highlights  from  the  Data 
Reported  under  the  Home  .Modgage  Hisclosare  Acl. 
Fi!i1.  Ki!s.  Bull,  (lorthixnning).  Talili!  2.B. 

>'"■  Kxpinian-Olivin'  Wyman's  analysis  of  eainlil 
hnrinin  elala  iniliinitns  that  Ihieri!  wieri!  roiif^hly  12 
pi!ri:i!nl  as  many  Hfil.OH  ori<>inalions  in  201 1  as 
lliini!  wi!ri!  originations  of  elosenl-tentl  iimrl^a^t!  eir 
home!  inpiily  loans.  .Spi!t:irii:ally.  l'Ap(!rian-Oliyi!r 
Wyman  leslimatenl  that  Ihini!  wini!  roiiohly  1>.4 
million  mort};a}4i!s  anil  418.000  honii!  )!i|uity  loans 
originatinl  in  201 1  i:ompari!el  with  ahont  OII'I.IIOO 
I  ll'il.OH  ori‘{inalions.  Thi!  leslimali!  of  42  |)i!ri:i!nl 
assiinii!s  that  Ihi!  frai:lion  of  i:le>si!il-i!nil  ori”inalions 
that  wi!ri!  |)uri:hasi!-nioni!y  morl>‘at>i!s  among 
i:ri!elilor.s  that  iliil  nol  rieporl  iinilen'  HMDA  was 
e:omparahli!  tei  Ihn  i!stimali!il  24  pi!ri:i!nt  for  HMDA 
ri!porte!rs.  Mori!  informalion  ahoni  Ihi!  Bxpi!rian- 
Olivi!!'  Wyman  e|uarti!rly  Marki!l  lnti!lligtmi:e!  Ke!port 
is  availahli!  al  http:// 
wnw.inarkelintelligenceieporls.coin. 


transae;tion.s,  transactions  to  finant:t!  the 
initial  t;e)nstrnction  of  a  tlwelling, 
transactions  originated  by  a  Housing 
Finant;t!  Agency,  or  transat;tions 
originated  under  the  Uniteel  States 
Department  of  Agrieailture’s  Riinil 
Development  St!t;tion  502  Direct  Leian 
Pi'ogram.  "*^ 

The  Bureau  t!xpee:t.s.  however,  that 
only  a  .small  frat:tie)n  of  loans  wonlel 
tpialify  ;is  high-cost  mortgages  untler  the 
final  rule  anel  that  few  t:ii!tlite)r.s  wonlel 
make  a  large  number  of  high-t:o.st 
mortgages.  The  Bureau’s  analysis  of 
loans  rejiorteel  untler  HMDA  sugge.sts 
that  the  share  of  all  closetl-enel 
mortgages  for  creditors  that  report  untler 
HMDA  might  increase  from  about  0.04 
perexmt  untler  the  eairrent  thresholels  to 
between  0.1  to  0.3  pereaint  of  loans 
untler  the  revised  thresholds."***  Ba.setl 
em  analysis  of  datei  freim  HMDA  anti 
freim  elejKJsitories’  Re])orts  of  Uonelition 
and  Income  (Call  Reports)  anel  statistical 
eixtrapeilatiem  tei  nem-repeirting  entitieis, 
the  Bureau  estimates  that  about  0-7 
pt!i  t:e!nt  of  depository  institutiems  maele 
any  edoseel-entl  high-exist  meirtgageis  in 
2011  untler  the  eairreait  HOEPA 
thresheilels,  anel  that  this  likely  wtmlel 
have  belt!)!  aiipreiximately  10  peaeamt  if 
tilt!  revi.seel  threisholels  h.itl  htien  in 
l)lat:e!."*"  Many  tif  these  eaetliteirs  are 
pre!elit:tt!ti  to  make  few  high-eai.st 
moi'tgages:  The  share  t)f  elepeisiteiry 
institutiems  that  make  ten  tir  intire  high- 
t:t).st  meirtgages  is  estiniciteiel  tt)  inta'ea.se 
fi'tmi  lt!s.s  than  1  perc.ent  untler  the 
eairrent  threisholels  tt)  aheuit  2  jiercent 
untler  the  final  rule.'"''  .Similarlv.  the 


TIu!  iislimii(i!s  of  llu!  sl)ai'i!s  of  moi'lgag(!s 
poU!Utially  sul)ji!Ct  to  HOBI’A  (!xclu(l)!  constniclioii 
loans,  which  art!  nol  n!|)ortt!(l  imtlor  HMDA. 
.Similiirly.  thi!  estimates  likely  (!xclu(li!  n!yi!rst! 
inorigages  hiuxmst!  lhi!S(!  mortgages  gi!nerally  tirt!  nol 
ri!i)orleil  untli!r  HMD.\. 

'""Thest!  esiimates  imiv  ovta'slale  the  t!xtent  to 
which  high-cost  mortgage  lending  may  incrisise 
under  the  r(!yised  thresholds.  In  piirticidar.  the 
(!stim;ite  of  t).t)4  perc(!nt  of  loans  that  art!  currt!ntly 
t:liissifit!tl  as  high-ct)st  mtirtgages  in  HMDA  is  l!ast!tl 
t)n  tht!  H()B1’,'\  fliig  in  those  data.  This  t!stimatt!  t)f 
the  cuirt!nt  share  t)f  high-ct)st  mt)rtgiigt!S  rist!s  tt) 
nttarly  O.llti  pttrtxml  if  tht!  frat:tit)n  is  t!Stimatt!tl  in 
an  iip|)rt)<it:h  txtmptirahle  tt)  that  Ibr  prt)jet:lit)n  of  the 
shart!  t)f  lt)ims  thtit  ttxtxxxl  tht!  rt!yist!tl  thrt!sht)ltls. 

"‘''Byery  ni)tit)niil  htink.  .Sttete  memht!r  htmk.  <mtl 
insurt!tl  nt)nmt!mht!r  htmk  is  nxpiirtxl  hy  its  primttry 
l''t!tlt!r<il  rt!gulatt)r  tt)  lilt!  t:t)nst)litltitt!tl  Reports  t)f 
Cttiitlitit)))  anti  Intxtmt!.  alst)  knttwn  as  Call  Rttpttrl 
tiiita,  Ibr  t!tit;h  t|Utirlt!r  its  t)f  Iht!  clttse  t)f  husinttss  ttn 
Iht!  IctsI  titty  t)f  t!tit:h  t:tilentltir  t|utirlt!r  (the  rttpttrt 
tititt!).  Tht!  spt!t:illt:  rt!pt)rting  rt!t|uirt!mt!nls  tlt!pt!ntl 
upt)n  tht!  sizt!  t)f  tht!  htmk  tmtl  wht!tht!r  il  has  any 
Ibrttign  t)ffit:es.  Rttr  mttrt!  inlbrmtitittn.  stx!  http:// 
\v\v\v2. Idic.gov/call  tjr  rpts/. 

'’"‘l'ht!st!  t!stimtitt!s  t)f  t:rt!flitt)rs  thtit  mtike  tmy  t)r 
mttrt!  thtm  It)  high-t:t)sl  mttrtgages  untler  the  fintil 
rule  assumt!  Ihtit  .sttme  lentlers  ayttitl  mtiking  high- 
ct)sl  mttrlgtige  Ittans.  In  parlitailar.  Ihttst!  estimates 
tissume  that  Ittntlttrs  that  art!  estimtiteil  tt)  have  nt)t 
mtititttmy  high-t;t)st  mttrtgagtis  2l)l)!)-2t)ll  tit)  nttt 
ttrigintite  loans  that  extteed  the  rtwisetl  HOBl’A 
ihreshttltls. 
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share  of  non-depository  creditors  for 
which  high-cost  mortgages  coni])rise 
more  than  1  j)ercent  of  all  closed-end 
originations  is  estimated  to  rise  from  5 
j)ercent  to  7  percent.”"  Finally, 
although  it  is  difficidt  to  estimate 
precisely  the  share  of  MKLCX's  that  will 
meet  the  llOEFA  thresholds,  the  effect 
of  the  final  rule  on  creditors’  businesses 
is  likely  limited  because  open-end 
lending  general Iv  comprises  a  small 
fraction  of  creditors'  lending  portfolios. 
Based  on  the  estimated  shares  of  high- 
cost  mortgages  for  creditors,  the  Bureau 
considered  creditors’  j)otential  revenue 
lo.sses  under  the  assumption  that 
creditors  made  no  high-cost  mortgages, 
which  is  likely  a  conservative 
a.ssumption  if  lenders  are  able  to 
substitute  loans  that  do  not  exceed  the 
HOEBA  thresholds  in  place  of  a  high- 
cost  mortgage.  As  discussed  in  more 
detail  Ixdow.  these  estimates  sugg(;st 
that  the  effect  of  the  final  rule  would  he 
minor  for  the  vast  majority  of  creditors. 

Some  industry  commenters  argued 
that,  as  a  result  of  HOEPA’s  expansion 
to  include  purchase-money  transactions. 
IIOEPA  would  apply  to  construction 
loans,  a  large  fraction  of  which  would 
he  classified  as  high-cost  mortgages 
hecau.se  these  loans  tvpicallv  have 
higher  fees  and  APR.  In  addition, 
manufactured  housing  creditors 
expressed  concerns  that  a  substantial 
fraction  of  loans  that  thev  originate 
would  exceed  the  HOEPA  thresholds. 

't  hose  concerns  are  addressed  in  detail 
below. 

a.  Benefits  and  Costs  to  Consumers 

The  Bureau  believes  that  the  benefits 
and  costs  of  expanding  the  types  of 
loans  potentially  subject  to  HOEPA 
coverage,  and  in  turn  the  likely  number 
of  high-cost  mortgages,  should  he 
similar  qualitatively  to  the  benefits  and 
costs  of  current  HOEPA  jjrovisions.”'- 
The  Bureau  believes  that  these  benefits 
likely  include  improving  .some 
applicants’  and  consuimjrs’ 
under.standing  of  the  terms  anil  features 
of  a  given  high-cost  mortgage  as  a  result 
of  the  enhanced  disclosures  reipiired  for 
high-co.st  mortgages  and  as  a  result  of 
the  counseling  requirement.”'*  In 


'I'liosi!  (!stiiniit(!s  <mr  biisud  on  IIk!  IJunNiirs 
aiiiilv.sis  of  niort<<ii»(!  loiuling  l)v  non-dopositorv 
institutions  Inisiul  on  HMDA  data  and  data  from  tlm 
National  Mortgaf^o  l.iconsin"  .Systcmi. 

As  discussod  iKiloxv.  tlm  iiuroan  l)(di(!V(!s  that 
tlm  magnitndo  of  tlm  hotudits  and  costs  of  HOliPA 
cov(!ra)>(!  art!  }>(nmrallv  (ixpiiclod  to  incritaso  under 
lh<!  final  ridi!  dim  to.  for  instance,  new  and  revised 
restrictions  and  re(|uirenmnts  on  loan  terms  and 
orij>ination  practices  for  liigli-cost  mortsaf’es. 

'■’■‘The  Bureau  is  not  awani  of  in-depth  empirical 
analyses  of  the  henefits  or  c:o.sts  to  consumers  of  tlm 
lairrent  HOKPA  jirovisioiis  specificidly.  In  contrast, 
several  studies  have  assessed  tlm  impacts  of  .State 


addition,  the  rule  wotild  re.strict  or 
prohibit  loan  terms  such  as  prepayment 
jienalties  and,  in  many  cases,  balloon 
jjayments  who.se  ri.sks  may  he  difficult 
for  some  consumers  to  evaluate.”" 
Imjfroving  consumers’  tmderstanding  of 
loan  terms  and  sttch  restrictions  on  loan 
terms  could  reduce  the  likelihood  that 
a  HOEPA  consumer  faces  a  siziihle, 
tmanticij)ated  fee  or  increase  in 
payments. 

Imjtroving  consumers’  understanding 
of  a  given  loan  woultl  likely  increase 
some  consumers’  ability — and 
potentially  their  |)roj)ensity — to  shop  for 
a  mortgage.  A  greater  ability  to  shop 
could  have  additional  benefits  to 
consumers  if,  as  a  conseipience, 
consumers  shoj)  more  extensively  and 
select  a  more  favorable  mortgage  (which 
may  he  a  loan  that  does  not  meet  the 
HOEPA  thresholds)  or  if  consumers 
forgo  taking  oid  any  mortgage,  if  none 
would  likely  he  affordable.  At  least  for 
some  consumers,  obtaining  information 
in  the  proce.ss  of  choosing  a  mortgage 
mav  he  costly.  'I’liese  costs  could 
include  the  time  and  effort  of  obtaining 
additional  mortgage  offers,  trying  to 
understand  a  large  number  of  loan 
terms,  and — particularly  for  an 
adjustable-rate  loan — asse.ssing  the 
likidihood  of  various  futuri! 
contingencies. 

A  consumer  who  finds  .shoj)j)ing  for 
and  understanding  loan  terms  difficult 
or  who  needs  to  make  a  decision  in  a 
short  timeframe,  for  examph;.  mav  select 
a  mortgage  with  less  favorable  loan 
terms  than  he  or  she  could  qualifv  for 
because  the  costs  of  shopiiing  exceed 
what  the  consumer  ])erceives  to  he  the 
expected  savings,  reduced  risk,  or  other 
benefits  that  could  he  realized  if 
.shopj)ing  resulted  in  the  choice  of 
another  mortgage.  The  Bureau  expects 
that  the  final  rule  would  riuluixi  the 
co.sts  of  understanding  the  loan  terms 
for  some  high-cost  loan  applicants 
through  enhanced  disclosures  and 
counseling.  In  doing  so.  the  final  rule 
coidd  himefit  applicants  who  oj)t,  based 
on  better  information,  not  to  take  out  a 
high-co.st  mortgage. 

It  apjiears  that  many  consumers  do 
not  shop  (‘xtensively  when  selecting  a 
mortgage.  A  2012  survey  by  Fannie  Mae 
found  that  nearly  40  percent  of  mortgage 
consumers  received  offers  from  only  one 
creditor  when  .selecting  their  current 


:mti-pi(!(liiloiy  Inndin”  Inws  iind.  wlinri!  ndoviiiil. 
iiiidin”s  1)1  ihiisi!  .sludio.s  iirn  di.scussod  hiilow. 

As  discussod  in  iho  proiinihlo  <is  woll  as  holuw. 
halloon  payinonis  am  f'onuially  prohihilod  I'or  liij^h- 
cosl  moit};a}>(!.s  hut  would  ho  ponnittod  lor  shorl- 
lorin  hridj>o  loans  inado  in  connoction  with  Iho 
ac(|uisition  of  a  now  dwollin{>  and  lor  corlain  loans 
mado  hy  spoc:ilii;  catoj^orios  ol  crodilors  sol  ving 
rural  or  undorsorvod  aroas. 


mortgage.”*'’  Chven  the  estimated 
henefits  to  a  consumer  from  shoi)])ing, 
this  suggests  that  consumers  find  the 
time  and  effort  of  additional  shopping 
costly:  they  underestimate  the  ])otential 
value  from  shop])ing:  or  both.”*" 

.Some  mortgage  consumers  ajipear  to 
have  difficulty  understanding  or  at  least 
recalling  details  of  their  mortgage, 
particularly  the  terms  and  features  of 
adjustable-rate  mortgages.””'  lm])roved 
information  about  loan  terms  may  he 
especially  beneficial  in  the  case  of  high- 
cost  mortgages.  At  least  along  some 
dimensions,  the  types  of  consumers 
who  may  he  less  certain  about  their 
mortgage  terms  are  al.so  the  ty])e.s  of 
consumers  who  are  more  likely  to  have 
taken  out  a  suhprime  loan.”"*  In 
addition,  focus  groups  suggest  that 
many  suhjjrime  consumers  perceive 
their  choice  set  as  limited  or  experience 
a  .sense  of  de.sjjeratiou.  (-onsumers 


”'''Fiuu)ii!  Mao.  “Mortgago  .Shopping:  Aii; 

Boi  rowors  l.oaving  Monov  on  thu  Tahlu?," 

Novoinhor  27.  2012  availahio  til  htlj):// 
\\\\{v.f(mnifn)iir.<:()ni/rcs()iin:<:s/lil<!/i\!se(iii:l}/ 
Iu)iisin<>sinvi‘v/i)ill/nhs(i2^()l  ^j)r<rs(!nl(ilii)n.j)ill. 

'I'his  rinding  is  hroadly  consistont  with  inlonnalion 
ohiainod  Iroin  croditors  Ihrongh  outr(!ac:h  and  with 
uarlior  studios  that  suggosi  roughly  2()-:i0  porconi 
ol  consuinors  conlaclod  onlv  ono  crodilor  in 
shopping  tor  a  inorlgago  and  that  a  similar  traction 
considorod  only  two  londors.  .S'oo.  finkook  I.oo 
K-  loanno  M.  Hogarth.  Coiminwr  Inioniuition  Search 
for  }  lame  Morigai’es:  Who.  Whal.  I  low  .Mach,  ami 
Whal  ElseY.  0  Fin.  Sorv.  Kov.  277  (2000):  (amos  M. 
hacko  S:  (aids  K.  l’ap|)alardo.  77io  Iffh-cl  o/  .t/or/gugo 
l{rokm  (',omi)(msalion  Disclosures  on  (Consumers 
ami  Com /)( •III ion:  A  Controlled  DsperimenI  (Fodoral 
I'riido  Commission  Buroaii  ol  Fconomics  .Stall 
roporl.  l•’ohruary  2004),  http:/ /www .ftc.p,o\'/he/ 
wnrkshops/mot1<’age/articles/ 
lackopappaiardo'JtHI-i.pdf. 

''"'.Susan  F.  Woodward  &  llohorl  Ik  Hall. 
Diagnosing  Consmner  (Amfasion  and  SnhOplimal 
Shopping  l■.fforl:  Theory  and  .\loi1gage-.\larket 
Evidence  (Nal  l  Bureau  ot  Fcon.  Rosoarch,  Working 
l’a|)or  ,No.  10007.  2010),  available  at  ivw  iv.nher.org/ 
pafiers/wUiOl)/. 

See  Brian  Bucks  8:  Karon  I’onco.  Do  liorrowers 
Know  Their  \U)rlgage  Terms?.  04  ).  lirh.  Econ.  210 
(2000):  jainos  M.  Lacko  tt  )anis  K.  I’appalardo. 
Improving  Consamm'  .Mortgage  Disclosmvs:  .4/i 
Empirical  Assessment  of  Current  and  Prototvpe 
Disclosure  Eorms  (Fodoral  Trade  Commission 
Buroau  ot  Economics  Stall  Roporl.  |imo  2007). 
http://www.ftc.gov/os/2()07/()()/ 
P()2r)r)l)r>MortgageDisclosnivllepoii.pdf  an(\  Fannio 
Mao.  "Mortgago  .Shop|)ing:  Aro  Borrowors  1-oaving 
Monov  on  llio  Tahlo?,"  Novomhor  27.  2012 
avaihdde  at  hllp://w  ww.fanniemae.com/resoarces/ 
file/tvsearch/honsingsarvey/pdf/ 
nhstf220l2presenlation.pdf. 

''"'See  Brian  Bucks  K  Karon  I’onco.  Do  liorrowers 
Know  Their  Mortgage  Terms?.  04  ).  Urh.  Econ.  210 
(2000). 

'‘’‘'.Sec  lamos  M.  Eacko  K  )anis  K.  I’appalardo. 
Improving  Consumer  Mortgage  Disclosures:  An 
Empirical  Assessment  o  f  Current  and  Prototype 
Disclosure  Eorms  (Fodoral  Trade  Commission 
Buroau  ot  Economics  .Stall  Report.  |uno  2007), 
hltp://www.ftc.gov/os/2()()7/(ll!/ 
Pl)25r)l).~>.Moi1gageDisclosnrelie])oi1.pdf  iww\  Danna 
Moore.  Smvey  of  Einancial  Literacy  in  Washington 
State:  Knowledge,  liehavior.  Attilndes.  and 
Experiences  (Washington  .Slate  University.  .Social 
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who  wish  to  ol)tain  a  mortgage  and 
l)i!lieve  tliat  they  have  few  options  mav 
1)0  more  likely  to  accept  loan  terms 
offered  to  them  and,  in  turn,  less  likely 
to  consider  terms  of  the  mortgage  in 
depth.  Similarly,  consumers  .seeking  a 
mortgage  to  alleviate  short-term 
financial  pressures  mav  focus  on  near- 
term  features  of  the  mortgage,  rather 
than  on  the  risk  of.  for  example,  a  large 
payment  increase  at  some  later  ])oint 
due  to  a  teaser  rate  expiring  or  to 
nnctiiations  in  intere.st  rates. 

Cllearer  or  more  readily  acce.ssihle 
information  about  loan  terms  may  also 
he  j)articularly  beneficial  for  consumers 
that  take  out  a  ])nrchase-money 
mortgage.  A  recent  survey  of  mortgage 
borrowers  suggests  that  purchase-money 
mortgage  consumers  are  less  likelv  to  he 
familiar  with  the  mortgage  process  and 
with  mortgage  terms  such  as  interest 
rates  and  fees,  down  payments,  and 
money  for  closing.-""  The  final  rule 
would  expand  HOEFA  coverage  to 
pnrcha.se-money  mortgages  so  that  the 
potential  benefits  of  improved 
information  may  now  accrue  for  the  first 
time  to  this  set  of  high-cost  mortgage 
consumers. 

The.se  benefits  to  consumers  arise 
from  making  information  less  costly,  hut 
the  potential  benefits  to  consumers  may 
he  even  greater  if  at  least  some 
consumers  make  sy.stematic  errors  in 
processing  information.  For  exam])le, 
some  studies  find  that  some  consumers 
may  not  accairately  gauge  the  prohahilitv 
of  uncertain  events.^"'  'rhus.  it  is 
l)ossihle  that,  in  as.sessing  the  expected 
costs  of  a  mortgage  offer,  some 
consumers  underestimate  the  likelihood 
of  circumstances  that  lead,  for  example, 
to  incurring  a  late-payment  fee  or  the 
likelihood  of  moving  or  refinancing  and 
thus  of  incurring  a  jjrepaymeut  penalty. 

The  final  ride  could  increa.se  the  cost 
of  credit  or  curtail  access  to  credit  for 
a  small  share  of  HELOC  consumers  and 
purchase-money  canisumers  hecamse,  as 
detailed  below,  creditors  may  he 
reluctant  to  make  high-co.st  mortgages 
and  may  no  longer  offer  loans  that  they 
currently  make  hut  that  would  meet  the 
new  HOEFA  thresholds.  Studies  of  .State 
anti-predatory  mortgage  lending  laws, 
however,  indicate  these  impacts  of 
extending  flOEFA  coverage  may  he 


and  I'tconoinic  .Sciiaiccs  Riisaarcli  (anilai'.  'raclinical 
Kcporl  2l)().'l). 

scsrcsHt'/ Papists/ filos/ (IH-tvchn^iorl-h'lN AL2-l(i- 
()4.pdf. 

-'‘"t’'r(!(l(tio  Mac.  ■'National  Mortgage  Datatiaso. 
Phase  2  National  .Survey  ol  Mortgage  Horrou  (!rs." 
(May  2011). 

.S’ee.  e.g.,  Ciotin  ('.aiiKirer,  .Samuel  IssacliarolT. 
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limited,  as  the  .State  laws  typicallv  have 
only  modest  effects  on  the  volume  of 
suhprime  lending  overall  and  on 
intere.st  rates  for  lo;ms  that  meet  the 
.State-law  thresholds. 

'File  arguably  muted  response  of 
origination  volume  to  jiassage  of  .State 
auti-pred;itory  lending  laws  appears  to 
reflect,  in  part,  the  fact  that  the  market 
substituted  other  products  that  did  not 
trigger  restrictions  or  reiiuirements  of 
the  statute,  for  example,  loans  with 
lower  initial  promotional  intere.st  rates 
and  longer  promotional-rate  jieriods.-"" 
It  is  possible  that  some  consumers 
would  receive  a  more-favorable  loan  if 
creditors  resjiond  to  the  exi)ansion  of 
the  types  of  loans  jiotentially  .subject  to 
HOEFA  coverage  by  suhstitutiug 
mortgage  terms  that  would  not  trigger 
HOEFA  coverage.  It  is  also  po.ssihle, 
however,  that  .some  consumers  would 
receive  a  less-favorable  loan  or  no  loan 
at  all.^"‘» 

'I’lie  Bureau  is  unaware  of  data  that 
would  allow  for  strong  inferences 
regarding  the  extent  to  which  such 
substitution  in  creditors’  mortgage 
jiroduct  offerings  leads  to  consumers 
taking  out  more  favorable  loans.  .Studies 
of  .State  anti-predatorv  mortgage  lending 
statutes,  however,  suggest  that  .stronger 
.State  .statutes  are  as.sociated  with  lower 
neighborhood-level  mortgage  default 
rates.-"''  On  the  one  hand,  this  finding 
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might  ho  soon  as  consistent  with  the 
possibility  that  at  least  some  consumers 
receive  more  beneficial  loans.  On  the 
other  hand,  it  might  reflect  the 
jiossihility  that  access  to  credit  is  more 
iimited  iti  States  with  coinjiaratively 
.strong  auti-predatory  statutes,  i.e..  that 
consumers  that  are  more  likelv  to 
default  may  he  le.ss  likely  to  receive  a 
mortgage  in  the.se  states.  This  latter 
iuterjiretatiou,  however,  is  argiiahlv 
more  difficult  to  reconcile  with  the 
finding  that  .strong  .State  .statutes  are 
estimated  to  have  only  a  limited  effect 
on  the  volume  of  suhprime  lending. 

1).  Benefits  and  Costs  to  Covered  Fersous 

Expanding  the  types  of  loans 
j)otentially  subject  to  HOEFA  coverage 
to  include  pnrcha.se-money  mortgages 
and  HEL(3C.s  would  likely  require 
creditors  to  generate  anil  to  jirovide 
HOEFA  disclosures  to  a  greater  numher 
of  consumers  than  today.  It  is  difficult 
to  predict  the  extent  to  which  creditors 
may  avoid  making  newly  eligible  loans 
under  the  final  rule.  The  Bureau’s 
estimation  methodology  in  analyzing 
the  jiaperwork  burden  a.ssociated  with 
the  final  rule  implies  that  on  the  order 
of  2.'j,()()()-3(), ()()()  loans  might  qualifv  as 
high-cost  mortgages  or  high-cost 
llELOCs.  Regardless,  the  Bureau  expects 
that  the  .share  of  consumers  that  receive 
a  high-co.st  mortgage  would  remain  a 
small  fraction  of  all  mortgage  consumers 
(by  the  Bureau’s  estimates,  likely  about 
0.3  jiercent  of  all  closed-end  and  open- 
end  originations),  (ireditors  would 
likely  also  incur  costs  (e.g..  the  costs  of 
time  involved  in  receiving  the 
certification  and  data  retention  costs)  to 
comjily  with  the  final  rule’s  requirement 
that  a  creditor  obtain  certification  that  a 
consumer  has  received  homeowiiershii) 
counseling  prior  to  extending  a  high- 
co.st  mortgage. 

A  small  numher  of  creditors  may  also 
lose  a  small  fraction  of  revenue  as  a 
greater  numher  of  loans  are  subject  to 
HOEFA.  Based  on  outreach,  the  Bureau 
understands  that  some  creditors  believe 
they  will  he  negatively  perceived  if  they 
make  high-co.st  mortgages.  This  belief 
coiqiled  with  the  restrictions  and 
liability  provisions  a.ssociated  with 
high-cost  mortgages  and  limited 
.secondary  market  demand  for  high-cost 
mortgages  may  reduce  creditors’  ability 
or  willingness  to  make  high-co.st 
inirchase-money  mortgages  and 
ilEEOOs.  Creditors  may  also  he 
reluctant  to  make  high-cost  purchase- 
money  mortgages  that  they  previously 
would  have  extended  because  of  the 


l..(;n(ling  l.aws  and  Noighltorlitiod  F•■(m;(;l()su^; 
Ratos."  foiirnol  ofl’rhon  Affoirs.  Voliimo  32. 
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general  inal)ility  to  sell  high-cost 
mortgages  in  the  ciirnait  market, 
primarily  because  of  assignee  lial)ility. 

If  cnulitors  were  indeed  unwilling  to 
make  the  likely  small  fraction  of  loans 
that  nmvly  meet  the  revised  llOEPA 
thresholds  and  did  not  substitute  other 
loan  terms,  tliey  would  lo.se  the  full 
revenue  from  any  loans  that  thev  choo.se 
not  to  originate.  A  second  |)ossil)ility  is 
that  creditors  restrict  high-cost  mortgage 
lending  in  part  hy  substituting 
alternative  terms  that  do  not  meet  the 
HOEPA  thre.sholds.  Even  if  all  potential 
high-cost  mortgages  were  modified  in 
this  way  so  that  the  ninnh(!r  of 
originations  was  unaffected,  the 
alternative  loans  would  presumahlv  he 
less  jjrofitahle  (oral  most  equally 
l)rofitahle),  since  a  creditor  could  have 
offered  the  same  loan  contract  ])rior  to 
the  ex|)ansion  of  HOEFA.  Thus,  even 
when  creditors  substitute  alternative 
loan  products,  cnulitors  likely  would 
incur  souk;  revenue  loss. 

c.  Scale  of  Affected  Consumers  and 
(iovered  P(;rsons 

D(!spite  expanding  the  ty])es  of  loans 
potentially  subject  to  llOEPA  cov(!rag(!, 
which  likely  would  result  in  an  increa.se 
in  the  numher  and  share  of  loans  that 
are  classified  as  high-cost  mortgages. 
high-t:ost  mortgages  are  (ixpec.ted  to 
continue  to  account  for  a  small  fraction 
of  both  closed-end  mortgages  and 
llEEOf^s.  3'hus,  the  final  rule  would  he 
exj)ected  to  have  no  direct  impact  on 
the  vast  majority  of  creditors,  because, 
as  noted  above,  at  most  about  10  j)ercent 
of  creditors  are  predicted  to  make  loans 
that  would  he  classified  under  the  final 
rule,  and  few  creditors  are  expected  to 
make  significant  numbers  of  high-co.st 
mortgages.  Similarly,  the  final  rule 
would  not  1)(;  expected  to  affect  directly 
the  vast  majority  of  consumers — those 
who  do  not  ap])ly  for  or  obtain  a  high- 
cost  mortgage.  As  noted  above,  the 
Bureau  estimates  that  the  .share  of  all 
clo.sed-end  mortgages  for  creditors  that 
report  under  HMDA  might  increa.se 
from  about  0.04  jjercent  under  the 
current  thresholds  to  about  0.1  to  0.3 
percent  of  loans  under  the  revised 
thresholds.  'I’he  estimated  proportion  of 
purcha.se-money  mortgages  that  woidd 
(jiialify  as  high-co.st  mortgages  is  slightlv 
gniater,  0.5  percent,  hut  is  still  a  small 
fraction  of  all  such  loans. 

One  trade  a.ssociation  argued  that  the 
Bureau’s  analysis  of  the  compliance 
burden  was  incomj)lete  hecau.se  it  did 
not  j)roj)erly  consider  the  costs  of 
determining  whether  a  purchase-money 
mortgage  or  a  HEEOC  is  a  high-co.st 
mortgage.  In  jiarticular,  the  trade 
association  as.serted  that,  in  general, 
most  creditors  as  a  matter  of  course  seek 


to  avoid  high-co.st  mortgages,  due  to  the 
reputational  .stigma  and  liability  risks 
a.ssociated  with  making  these;  loans. 
According  to  this  commenter,  creditors 
thus  imair  co.sts  to  id(;ntifv  ])otential 
high-cost  mortgage  s  in  ord(;r  to  avoid 
making  such  loans.  But,  the;  commenter 
as.serted,  now  that  IIOEI’A  has  been 
expanded  to  include  both  i)urcha.se- 
money  tran.sactions  and  op(;n-end  credit 
tran.sactions,  creditors  will  incur  new 
costs  to  identify  (and  avoid  making) 
these  types  of  loans  that  may  potentiallv 
fall  under  the  HOEPA  thresholds  as 
well.  The  Bureau  believes  that  the.se 
costs  include,  for  example,  the  costs  of 
changing  or  njjgrading  software  or 
computer  systems,  co.sts  of  legal  and 
compliance  review  of  how  HOEPA 
applies  to  HEEOOs.  and  the  costs  of 
training  staff  that  may  have  previously 
originated  only  purchase-money 
mortgages  or  llELOGs  so  that  they  did 
not  ])reviou.slv  need  to  he  familiar  with 
HOEPA.  In  the  trade  association’s  view, 
the  Bureau  did  not  properly  account  for 
the.se  new  co.sts  in  its  analysis. 

However,  the  Bureau’s  Section  1022 
analysis  does  not  consider  the  hen(;iits 
and  co.sts  of  determining  wh(;ther 
purcha.se-money  mortgages  and  HELOfIs 
exceed  the  HOliPA  thresholds  because, 
as  noted  in  the  discussion  of  the 
ha.seline,  the.se  benefits  and  costs  arise 
dir(;ctly  from  the  statute. 

The  final  rule  addre.sses  comment(;r.s’ 
concerns,  di.scussed  above,  that 
ex])anding  HOEPA  coverage  to 
purcha.se-money  mortgages  woidd  a))])ly 
to  transactions  to  finance  the  initial 
construction  of  a  dwelling  (con.struction 
loans) — which  typically  have  higher 
fees  and  intere.st  rates  than  other  home- 
secured  loan.s — and,  consequently 
would  unduly  niduce  acce.ss  to  such 
credit  with  little  benefit  to  consumers. 
One  industry  commenter  estimated  that 
about  one-fifth  of  its  construction-only 
loans  originated  in  recent  years  would 
have  exceeded  the  HOEPA  thresholds. 
The  benefits  to  consumers  of  extending 
HOEPA  coverage  to  construction  loan.s 
may  he  smaller  than  for  other  types  of 
loan.s  because  many  restrictions  on 
high-co.st  mortgages  are  generally 
inapplicable  to  con.struction  loans 
including  restrictions  on  acceleration, 
fees  for  loan  modifications  or  payoff 
statements,  and  negative  amortization 
features.^'"’  The  Bureau  is  exempting 
transactions  to  finance  the  initial 
con.struction  of  a  dwelling  from  the  final 
rule.  Thus,  the  final  rule  should  have  no 


-'"’111  addition,  tlu;  liiiroau  nolo.s  that  tin;  Hoard 
concliidod  tlial.  at  loast  liistoricallv.  thoro  havo  lioon 
liiwor  conciaiis  rof>ardin}>  potontiallv  almsivo 
li!ndin;>  practices  for  construction  loans  coinpanal 
with  other  inortgaf'es. 


direct  costs  or  benefits  to  consumers 
that  seek  such  financing  or  to  covered 
jiersons  insofar  as  they  originate  these 
transactions.  As  comjianid  with  the 
pro])o.sed  rule,  the  final  rule  will  result 
in  lower  costs  for  con.struction  loan 
creditors. 

.Some  commenters  argued  that  the 
Bureau  incorrectly  concluded  that  only 
a  small  fraction  of  manufactured  home 
loans  would  he  covered.  However,  the 
Bureau  notes  that  it  concluded  ha.sed  on 
available  data  that  the  projiosed  rule 
was  ex|)ected  to  have  little  direct  impact 
oil  the  va.st  majority  of  consumers  and 
creditors  (not  mannfactured-home 
borrowers  sjiecifically).  and  that  the 
share  of  high-cost  mortgages  would 
likely  he  higher  for  loans  secured  by 
manufactured  housing  than  for  loans 
.secured  by  other  types  of  homes.  Under 
the  current  thresholds,  the  share  of 
home  improvement  or  refinance  loan.s 
(those  tyjies  of  loan.s  currently  covered 
by  HOEPA)  that  are  identified  as  high- 
co.st  mortgage  s  in  the  2011  HMDA  data 
is  about  2  jiercent  for  loan.s  .secured  hy 
a  manufactured  home  compared  with 
about  0.04  percent  of  loan.s  secured  hv 
other  ty])e.s  of  1-4  family  homes,  for 
example. 

The  Bureau  recognized  that  HMDA 
data  that  form  the  basis  ofthe.se 
estimates  likely  under-represent 
mortgages  extended  in  rural  areas, 
where  manufactured  housing  is  more 
common.  The  Bureau  reipiested 
additional  data  on  the  share  of 
manufactured  housing  mortgages  that 
would  qualify  as  high-cost  mortgages 
and  on  the  projiosed  rule’s  effects  on 
rural  areas.  By  and  large,  however,  the 
data  the  Bureau  received  in  respon.se  to 
these  requests  came  from  entities  that 
report  in  HMDA.  Thus,  although  the 
commenters'  analysis  and  data  broadly 
aligned  with  the  Bureau’s  analysis  of 
data  rejiorted  by  the.se  creditors  under 
HMDA,  the  reijiiest  for  data  did  not 
yield  information  on  loan.s  extended  hy 
creditors  that  do  not  report  under 
HMDA. 

The  h(;nefit.s  and  costs  to  consumers 
who  would  jiotentially  seek  a  mortgage 
to  finance  the  jmrcha.se  of  a 
manufactured  home  and  the  costs  to 
covered  persons  of  extending  HOEPA 
coverage  to  jmrehase-money  mortgages 
dejiends  critically  on  the  source  ofthe.se 
differences  in  the  share  of  loans  that 
(|ualifv  as  high-cost  mortgages.  On  the 
one  hand,  industry  commenters  argued 
that  the  differences  refiect  manufactured 
housing  cr(;ditor.s’  higher  cost  of  funds 
(due,  at  lea.st  in  part,  to  a  lack  of 
secondary  market  funding  for  mortgages 
on  manufactured  homes)  as  well  as 
manufactured-home  purchasers’ 
tyjncally  lower  income  and  credit  scores 
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than  mortgage  consumers  as  a  whole.  In 
addition,  mortgages  for  manufactured 
lionsing  tend  to  he  for  smaller  amounts, 
so  these  loans  may  he  more  likely  to 
exceed  the  points-and  fees  thresholds, 
particularly  if  origination  costs  are  fixed 
or  do  not  fall  in  line  with  loan  size.  On 
the  other  hand,  consumer  grou]) 
commenters  raised  concerns  that  higher 
interest  rates  and  points  and  fees  on 
manufactured-home  ])urchase-nu)ney 
mortgages  may  refhict  limited 
competition  or  harmful  lending 
jmictices  applied  to  disproportionately 
to  vulnerable  consumers. 

Available  data  cannot  distinguish  the 
extent  to  which  the  factors  suggested  by 
commenters  underlie  the  comparatively 
large  fraction  of  manufactured  housing 
mortgages  that  meet  the  existing  HOEPA 
thresholds.  Analyzing  data  for  the 
subset  of  creditors  that  rejjort  under 
HMDA,  manufactured  home  loans  are 
more  likely  than  other  mortgages  to  he 
flagged  as  high-cost  mortgages,  and  this 
conclusion  still  holds  after  controlling 
for  different;es  in  loan  size,  cunsum(;r 
income,  and  other  factors  reported  in 
HMDA  that  may  differ  .systematically 
between  owners  of  manufactured 
housing  and  other  hoimiowners.  Even 
•SO,  the  remaining  gap  in  the  probability 
that  a  mortgage  has  a  ndatively  high 
interest  rate  could  conceivably  reflect 
differences  in  consumers’  credit  scores, 
collateral  value,  predicted  loan 
p(!rformance,  or  other  factors  that  are 
not  measured  in  MMDA. 

Without  comprehensive  data  on  a 
range  of  manufactured  housing 
creditors,  including  the  credit 
characteristics  of  their  consumers, 
j)oints  and  fees,  and  loan  performance, 
it  is  difficult  to  determine  the  extent  to 
which  each  of  these  hypothesized 
factors  contribute  to  the  observed 
differences  in  loan  terms.  Such  data,  in 
turn,  woidd  allow  stronger  inferences 
regarding  both  the  co.sts  and  benefits  of 
the  final  ride  to  consumers  and  covered 
persons  alike.  If  the  generally  less- 
favorable  terms  on  manufactured  home 
loans  reflected  fiarmful  lending 
practices,  then  HOEl^A's  di.sclosure  and 
counseling  requirements  and  borrower 
jirotections  may  have  considerable 
lienefit  for  consumers.  In  addition,  .some 
creditors  that  extend  c:redit  for  the 
purchase  of  manufactured  homes  could 
gain  market  share  from  creditors  that 
engage  in  harmful  lending  practices,  ff 
the  higher  intere.st  rates  and  points  and 
fees  (as  a  percent  of  loan  amount)  on 
mortgages  for  manufactured  homes 
instead  reflect  differences  in,  for 
example,  default  rates  or  creditors’ 
costs,  then  subjecting  a  largijr  share  of 
manufactured-home  mortgages  to 
tlOEt^A  restrictions  and  requirements 


may  redut:e  access  to  credit  for  potential 
manufactured  home  buyers  and  the 
revenue  of  creditors  that  sjiecialize  in 
mamdactured  home  loans.  The  ttureau 
notes  that,  in  this  scenario,  the  hmiefits 
and  costs  may  vary  across  consumers 
and  more  coinjirehensive  data  would  he 
r(!(|uired  to  gauge  the  extent  of  this 
variation  in  costs  and  benefits.  Some 
borrowers  that  previously  could  have 
olitained  a  manufactured  home 
mortgage  would  no  longer  he  able  to  do 
so  and  may  hi;  worse  off.  At  the  same 
time,  other  borrowers  that  cannot 
finance  the  jnirchase  of  a  manufactured 
home  could  he  better  off  if  the  only  loan 
that  would  have  been  available  to  them 
was  a  high-cost  mortgage.  Finally, 
borrowers  who  are  able  to  obtain  a  high- 
cost  loan  with  substantially  similar 
terms  under  the  existing  and  final  rules 
may  benefit  from  the  ailditional  HOEPA 
disclosures  and  protections.  If  creditors 
are  able  to  avoid  making  high-co.st 
mortgages  by  adjusting  loan  terms  to 
avoid  the  thresholds,  as  may  he  the  case 
particularly  if  there  is  a  lack  of 
comjietition,  some  borrowers  may 
receive  a  loan  with  a  lowiir  rate  or 
points  and  feiis  than  they  would  have  if 
llOEPA  did  not  apply  to  purchase- 
money  mortgages. 

2.  Revi.sed  APR  and  Poinls-and-Fees 
'I'liresholds 

The  statute,  and  therefore  the  final 
rule,  revise  the  APR  and  points-and-fees 
thresholds.  'I'he.se  revisions  would  likely 
residt  in  an  increase  in  the  numher  of 
high-cost  mortgages.  The  Bureau 
e.stimates,  for  example,  that  the.se 
changes  in  the  APR  thresholds  along 
with  the  change  in  the  benchmark 
interest  rate  from  Treasuries  to  average 
primi!  offer  rate  would  increase  the 
fraction  of  refinance  and  home 
imjirovement  loans  that  are  high-co.st 
mortgages  made  by  creditors  that 
reported  in  the  2011  HMDA  data  from 
about  0.00  jiercent  of  loans  to  roughly 
0.2  jiercent  of  loans.  'I’lie  Dodd-Frank 
Act  also  ex})anded  the  definition  of 
points  and  fees  to  include  new  charges, 
including  some  costs  that  may  he 
jiayahle  after  consummation  or  account 
ojjening.  The  expanded  definition  of 
points  and  fees  is  expected  to  reinforce 
the  effect  of  the  revi.sed  points-and-fees 
threshold  and  to  result  in  a  greater 
numher  of  loans  that  exceed  the  new 
j)oint.s-and-fees  threshold. 

One  trade  association  commenter 
drew  on  a  survey  of  its  members  to 
argue  that  many  mortgages  for  small 
dollar  amounts  would  exceed  the 
points-and  fee.s-threshold.  According  to 
the  trade  as.sociation,  its  survey 
respondents  indicated  that  all  mortgages 
for  amounts  of  $81,500  or  le.s.s  exceeded 


the  ])oints-and-fee.s  threshold  and  07 
percent  of  loans  for  .$80,000  or  le.s.s 
exceeded  the  threshold. The  Bureau 
welcomed  the  additional  information 
provided  by  this  trade  association’s 
survey  of  its  memhership.  Nonetheless, 
without  additional  detail  about  the 
survey  design,  for  examjile,  the  Bureau 
believes  the  summary  results  may  he 
illustrative  hut  cannot  be  as.sumed  to  he 
rejiresentative. 

a.  Benefits  and  ('osts  to  (Consumers 

The  Dodd-Frank  Act  revisions  to  the 
thresholds  may  benefit  consumers  by 
increasing  the  numher  of  credit 
tran.sactions  classified  as  high-cost 
mortgages.  As  a  result,  the  benefits  and 
costs  to  consumers  di.scus.sed  above  in 
the  context  of  expanding  HCIEPA 
coverage  are  likely  similar,  at  least 
qualitatively,  to  the  benefits  and  costs  of 
revising  the  thresholds  to  capture  a 
greater  share  of  credit  transactions.  As  a 
result  of  the  revised  thre.sholds,  these 
benefits  and  co.sts  would  ajijily  to  a 
larger  set  of  transactions,  although  as 
noted  above,  thi;  Bureau  believes  that 
high-co.st  mortgages  would  likely 
remain  a  .small  fraction  of  all  mortgages. 
The  Bureau  believes  that,  in  some  cases, 
the.se  benefits  likely  include  a  better 
understanding  of  the  risks  as.sociated 
with  the  transaction,  which  in  turn  may 
reduce  the  likelihood  that  a  consumer 
takes  out  a  mortgage  he  or  she  cannot 
afford:  better  loan  terms  due  to 
increased  shopjiing:  and  an  ah.sence  of 
loan  features  whose  associated  risks 
may  he  difficult  for  consumers  to 
under.stand. 

Nonetheless,  the  final  rule  could 
impose  costs  on  a  small  nundier  of 
consumers  by  raising  the  cost  of  credit 
or  curtailing  access  to  credit  if  creditors 
choose  not  to  make  loans  that  meet  the 
re\'i.s(!d  thresholds.  As  discussed  above, 
however,  available  evidence  based  on 
.State  anti-predatory  lending  .statutes 
suggests  that  tighter  restrictions  and 
more  expansive  definitions  of  high-co.st 
mortgages  tvjjically  have  only  a  limited 
impact  on  the  cost  of  credit  and  on 
originations. 

For  clo.sed-end  loans,  the  definition  of 
points  and  fees  in  the  final  rule  is 
narrower  than  in  the  proposal  in  several 
resjiects.  Fir.st.  comjiared  with  the 
proposal,  the  final  rule  sjiecifies  that 
charges  are  included  in  ))oints  and  fees 
only  if  it  is  known  at  or  before 
consummation  that  the  consumer  will 
incur  the  charges.  'I’he  final  rule  also 
provides  that  waived  third-party  charges 


l.">  port:onl  of  201 1  ori^iiiiitioii.s  (il 
m()rl}>!igos  ,s(u:uro(l  l)v  sinf>l(!-i:miily.  owiior- 
()(:(:u))i(Kl  lionuis  niportod  by  londcns  uiidor  HMDA 
won!  for  iinioiints  loss  than  .SaO.OOO  and  about  !l 
porf:ont  won!  lor  loss  than  .SOI. .SOI). 
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that  the  creditor  may  recoup  if  tlie 
consumer  jirepays  tlie  loan  in  full 
during  the  first  three  years  following 
consummation  will  not  be  included  in 
points  and  fees  as  ])repayment  penalties. 
The  Bureau  expects  that,  to  the  extent 
these  differences  result  in  few(M‘  closed- 
eiul  credit  transactions  that  meet  the 
points-and-fees  thresholds,  both  the 

i) enefils  and  costs  to  consumers  would 
he  rciduced  ndative  to  the  propo.sal. 

The  definition  of  points  and  fees  for 
oj)en-end  credit  plans  in  the  final  rule 
al.so  differs  from  that  in  the  projm.sal 
along  two  dimensions.  First,  loan 
originator  comj)ensation  (defined 
identically  to  comjjensation  for  closed- 
end  loans)  will  he  included  in  jjoints 
and  fees  under  the  final  rule,  whereas 
the  proposal  would  have  extduded  these 
payments.  'I’liis  change  is  expected  to 
increase  the  number  of  HELOGs  that 
(jiialify  as  high-cost  mortgages  and. 
accordingly,  the  costs  and  benefits  to 
consuiiKirs  and  to  covered  persons.  By 
contrast,  the  final  rule's  inclusion  of 
|)articipation  fees  payable  at  or  before 
account  opening — rather  than  for  the 
life  of  the  loan,  as  propo.sed — is 
exj)ected  to  decrease  the  numher  of 
llELOf's  that  (jualify  as  high-cost 
mortgages. 

In  calculating  the  APR  for  variable- 
rate  transactions,  the  final  rule  s])ecifies 
that  this  rate  is  based  on  the  fully- 
indexed  rate  ami  ndevant  margin  if  the 
rate  can  varv  hasiul  onlv  on  an  index, 
even  if  that  index  is  the  creditor's  own 
index.  The  |)roj)osal  would  have 
retpiired  that  the  APR  he  calcidated 
based  on  the  maximum  rate  that  could 
he  charged  over  the  life  of  the  loan  if  the 
relevant  index  was  under  the  creditors' 
control.  Thus,  the  ])roj)osal  would 

j) otentially  have  led  to  a  greater  numher 
<)f  loans  that  exceed  the  APR  threshold. 
For  this  reason  as  well,  the  Bureau 
expects  that  the  benefits  and  costs  to 
consumers  would  he  reduced  relative  to 
the  proposal.  As  di.scussed  above, 
however,  the  Bureau  expects  that  onlv 

a  small  numher  of  variable-rate,  closed- 
end  credit  tran.sactions  would  emplov 
an  index  in  the  creditor’s  control,  so  this 
revision  to  the  proposal  .should  not 
result  in  a  significant  change  to  the 
hcmefits  and  co.sts  to  consumers. 

The  final  rule  does  not  implement  the 
measures  contained  in  the  ])ropo.sed 
rule  that  were  intended  aj)j)roximately 
to  offset  an  increase  in  MOEPA  covcaage 
as  a  result  of  the  more  expansive  finance 
charge  definition  contained  in  the 
Bunjau’s  2012  TILA-RESPA  Pro])o.sal. 
Since  the  alternative  measures  would 
have  been  crafted  so  that  the  numher  of 
high-cost  mortgages  would  have  Ixum 
aj)proximately  unchanged,  the  Bureau 
expects  that  this  ilifference  between  the 


proposed  and  final  rules  would  not 
appreciably  alter  the  potential  costs  and 
benefits  to  consumers. 

1).  Bemdits  and  Gosts  to  Govered  Persons 

The  hcmefits  and  costs  to  covered 
persons  of  rcwising  the  statutory  HOEPA 
thre.sholds  would  likely  he  (;x])(;cted  to 
he  similar,  at  lea.st  cpialitatively,  to  those; 
that  woidd  result  from  (;xpanding  the 
tyj)c;s  of  credit  transactions  pot(;ntiall  v 
sid)ject  to  HOEPA  covc;rage  to  purcha.sc;- 
money  mortgages  and  HEEOCis.  For 
example,  creditors  would  likely  incur 
co.sts  associated  with  generating  and 
providing  HOEPA  disclosures  for 
additional  tran.sactions  that  would  he 
covered  by  the  rc;vi.sed  HOEPA 
thre.sholds,  as  well  as  costs  a.sscjciated 
with  obtaining  certification  that  a 
consumer  has  receiv(;d  homeownership 
counseling  prior  to  taking  out  a  high- 
co.st  mortgage.  As  discussed  above,  the 
Bureau  estimates  that  a  small  numher  of 
creditors  may  al.so  lose  a  modc;.st 
fraction  of  revenue  if  they  are  reluctant 
to  make  high-cost  mortgag(;s  and  cannot 
offer  alt(;rnatives  that  are  as  profitable  as 
a  high-cost  mortgage.-"** 

Again,  the  final  rule  differs  from  the 
])roposal  in  its  more  limited  definitions 
of  ])oint.s  and  fe(;s  for  closed-  and  oj)en- 
end  credit  tran.sactions  and  its  use  of  the 
fully  indexed  rate  (rather  than 
maximum  allowable  rate)  in  calculating 
the  APR  for  certain  variahl(;-rate 
tran.sactions.  The  Bureau  expects  that,  to 
the  extent  th(;se  differences  result  in 
fewer  loans  that  m(;et  the  ])oints-and- 
fees  or  APR  thresholds,  benefits  and 
costs  to  covered  persons  would  lx; 
reduced  relative  to  the  ])roposal,  just  as 
for  consumers.  At  the  .same  time,  the 
clarifying  changes  made  to  points  and 
fees  (e.g..  changes  noting  when  loan 
originator  com])en.sation  must  he 
included)  will  reduce  covered  persons’ 
comj)liance  burden;  the  definition  of 
loan  originator  compen.sation  is 
identical  to  the  definition  ado])ted  in 
the  Bureau’s  (jualified-mortgage 
rulemaking. 

The  final  rule  does  not  implement  the 
alternative  propo.sal  to  adopt  a 
Transaction  (ioverage  Rate  (TGR)  in  the 


As  noUul  abovo.  a  tracli;  association  cominonlor 
slat(!(l.  based  on  a  survey  ol  its  inianbiMS.  tliat  many 
inort^a^es  tor  coinparatividv  small  dollar  amounts 
would  (!X(:eed(!d  the  |)oints-and-l(M!s  tbresbold.  for 
example,  the  survey  respondimts  indicatcal  that 
about  two-thirds  of  loans  tor  ,$8I),()I)0  or  less  would 
(!xce(al  the  tbresbold.  'I’lu!  IliiriNm  notes  that  loans 
ot  this  si/.(M:omprise  about  Ui  (K^rcent  otbome- 
secunul.  sinf>le-tamilv.  owner-o(:cnpi(!d  loans 
r(!ported  the  2111 1  MMOA  data  and.  presumablv.  a 
similar  small  traction  otrex  iinue.  Further,  the 
ISunsm  l)eliev(!S  that  without  additional  dittail 
reeardiii}*.  tor  (ixampli;.  the  survev  desien  and 
(pi(!Stion  wordiii};.  the  summarv  ixisults  trom  tins 
survey  may  lx;  illustrative,  hut  cannot  he  a.ssimual 
to  he  repres(mtative. 


event  that  a  more  ttxpansive  definition 
of  finance  charge  were  finalized  in 
connection  with  the  Bureau’s  2012 
TIEA-RE.SPA  Propo.sal.  rhe  Btirttau  is 
th(;refore  not  addressing  at  this  time 
commenters’  concerns  with  respect  to 
tin;  co.sts  that  may  he  associated  with 
ciilculating  a  TGR. 

2.  N(;w  Prep.iyment-Penalty  Pest 

The  Dodd-Frank  Act  added  a  new 
HOEPA  coverage  te.st  for  loans  with  a 
prepayment  penalty.  Under  the  Dodd- 
Frank  Act,  HOEPA  protections  would  he 
triggen;d  where  the  creditor  may  charge; 
a  i)re])ayment  penalty  more  than  3(5 
months  after  consummation,  or  if  the 
p(;nalty  is  greater  than  2  percent  of  the 
amount  prepaid.  High-cost  mortgages,  in 
turn,  are  ])rohihited  from  having 
prejiayment  ])enaltie.s.  so  the 
])repayment  penaltv  test  effecdivelv  ca])s 
l)oth  the  time  period  after 
consummation  during  which  such  a 
penalty  may  he  charged  and  the  amount 
of  any  such  penalty. 

As  discu.ssed  below,  due  to  data 
limitations,  the  Bureau  cannot  fully 
(|uantify  the  benefits  and  costs  to 
consumers  and  the  costs  to  covered 
)K;rsons.  Nevertheless,  the  Bureau 
l)eliev(;.s  that  the  numher  of  credit 
transactions  that  might  {pialify  as  high- 
cost  mortgages  because  of  the 
pr(;j)ayment  penalty  test  is  likely  small. 

Trends  and  aggregate  statistics  suggest 
that  mortgages  originated  in  rec(;nt  years 
are  very  unlikely  to  have  ])re];ayment 
penalties  for  two  reasons.  First, 
])repayment  ])enaltie.s  were  most 
common  on  suhprime  and  near-];rime 
mortgages,  a  market  that  has 
disappeared.  Second,  a  roughly  90 
l)erc:ent  of  dollar-weighted  mortgage 
originations  in  recent  years  were 
purchased  by  Fannie  Mae  or  Freddie 
Mac  or  were  FHA  or  VA  loans.-"" 

Fannie  Mae  and  Freddie  Mac  purchase 
very  lew  loans  with  prepayment 
penalties — in  a  random  samjjle  of 
mortgages  from  the  FHFA’s  Historical 
Loan  Performance  data,  a  very  small 
])(;rc(;ntage  of  mortgages  originated 
between  1997  and  2011  had  a 
])re])ayment  j)enalty.-'" 


-'•’'In  dollar- w(!i<;hti!(l  tianis.  loans  pnrehasud  hv 
l-'annit!  Mai;  or  Fiiuldix!  Mao  ac:oounlod  for  about 
two-thirds  of  201 1  inortga}>(!  orif^inations.  and  FHA/ 
VA  loans  ooin|)ris(!d  ronnhiy  22  porocuit  of 
originations.  Fignrus  for  2010  an;  similar.  Inside; 
Mortgage;  Finanea;  ” Hie;  2012  Meirtgage;  Minke;t 
.Statistie:al  Annn;il.  Veiluine;  1:  Hie;  I’riniary  M<nke;t." 
(2012)  iit  17.  .Sea;  ei/so  Taniiira  Ke;itli.  ‘'Wliafs  Ne;xt 
fe>r  Fannie;.  Fre;elelie:?  llarel  Hi  .Sav."  Fe;hrnarv  10. 

201 1,  iiviiilahle;  at  hUpJ/www.npr.nrf’/^OVl/O'J/K)/ 

1 3:Ui:i(>!)ft7/uhals-iu:xl-l()r-lannii:-livcl(lia-h(ir(l-to- 
say. 

-"’Hie;  Uureani  iie)te;s  that  ii  tniele;  asseieiiatiein 
ne)te;el  in  its  e:eininie;nts  that  all  hut  eine:  eif  its 
nie;nihe;rs  tliiit  it  surve;ye;ei  re;gareliiig  the;  e;ffe;e:ts  eif 

( jiiitineieal 
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Further,  the  Oiireau  observes  that  the 
prevalence  of  pre])ayment  penalties,  in 
general,  could  be  reduced  over  time  by 
other  Dodd-l'Yank  Act  ])rovisions  relatecl 
to  ability-to-re])ay  retiuirements  that 
.separately  restrict  such  penalties  for 
clo.sed-end  credit  transactions  that  are 
not  (jualified  mortgages.^"  For  example, 
under  tin;  Dodd-Frank  Act.  most  closed- 
end,  dwelling-secured  mortgages  will 
generally  be  prohibited  from  having  a 
prepayment  penalty  unless  they  are 
fixed-rate,  non-higher-priced,  (jualified 
mortgages.  Moreover,  under  the  Dodd- 
Frank  Act,  even  such  ciualifving  closed- 
end  mortgages  may  not  have  a 
pre])ayment  i)enalty  that  exceeds  3 
jjercent,  2  percent,  or  1  jjercent  of  the 
amount  prepaid  during  the  first,  second, 
and  third  years  following 
consummation,  respectively  (and  no 
])repayment  penalty  thereafter}.  Finally, 
under  the  Dodd-Frank  Act,  prepayment 
penalties  are  included  in  the  points  and 
fees  calculation  for  (jualified  mortgages. 
For  (jualified  mortgages,  j)()ints  and  fe(;s 
are  cajjjjed  at  3  j)(;rcent  of  the  total  loan 
amount,  so  unless  a  creditor  originating 
a  (jualified  mortgage  can  forgo  some  or 
all  of  the  otluir  charges  that  are  included 
in  the  definition  of  jjoints  and  fees,  it 
necessarily  will  need  to  limit  the 
amount  of  j)rej)ayment  jjenallies  that 
may  be  charged  in  connection  with  the 
transaction.^'- 

a.  Beiudits  and  Ciosts  to  (Consumers 

The  final  rule  woidd  j)()tentially 
benefit  a  small  number  of  consumers  by 
j)otentially  making  it  easier  to  refinance 
a  high-cost  mortgage.  Prej)ayment 
j)enalties  can  j)revent  a  consumer  from 
refinancing  in  circumstances  where  it 
would  be  advantageous  for  the 
consumer  to  do  so  as  would  b(!  true  if, 
for  examj)le,  interest  rates  fall  or  if  the 
consumer’s  credit  score  imjjroves.  The 
jn-ejjayment  jjenalty  test  couj)le(l  with 

tho  projHisod  riil(!  would  lx;  uiiidloctod  hv  tlio  now 
|)n!|)ayinont  |)onalty  tost.  Tin;  Buioaii  obsorvos. 
liowovor,  that  tlio  ro|)i'os(!ntativ(!noss  and  weight  of 
tins  linding  I'roin  tho  sunaiv  cannot  ho  ass(!ssod 
without  additional  dotail  such  ns  tho  context  and 
wording  of  tho  quostionnairo.  tho  nuinhor  and 
charardiii'istics  of  tho  criulitors  that  njspondiul  to  tho 
survey,  and  information  on  how  those  respondents 
diffm-  from  tho  population  of  enulitors  that  extend 
mortgages  as  a  whoh;. 

^".Socl.'j  If.S.C.  KiSOc. 

iMirthor.  tho  Hunxiu  notes  that  a  trade 
association  notml  in  its  comments  that  all  hut  oiu! 
of  its  memhers  that  it  survevtal  regarding  tiu!  (dfects 
of  the  proposal  ruli!  would  he  unaffected  hv  the 
new  prepayimmt  penalty  test.  The  liureau  further 
notes,  nonetheless,  that  the  representativimess  and 
weight  of  this  finding  from  the  survey  cannot  lx; 
asses.s(!d  without  additional  detail  such  as  the 
context  and  wording  of  the  (|uestionnaire.  the 
numher  and  characteristics  of  the  creditors  that 
responded  to  the  survey,  and  information  on  how 
these  res|)ondents  differ  from  tlx;  population  of 
creditors  that  ext(md  mortgages  as  a  whole. 


th(;  j)r()hibiti()n  on  jjntjjaynKjnt  j)(;naltio.s 
would  r(!mov(i  this  barrittr  to  obtaining 
a  mon;  favorable  loan. 

'rh(!  final  ruh;  may  bo  jjarticularly 
bonoficial  to  consumors  who,  in  taking 
out  a  mortgago,  undttrtt.stimato  tho 
likelihood  that  they  will  move  or  that 
more  favorable  terms  might  be  available 
in  the  futtire  so  that  refinancing  would 
be  advantagtious.  Likewl.se,  eliminating 
j)rej)ayment  jienaltitis  could  beiuTit 
consumers  that  select  a  loan  based  on 
terms  that  are  immediately  relevant  or 
certaiti  ratlutr  than  costs  and  beiKifits  of 
the  lotin  terms  that  are  itnc(irtain  or  in 
the  future. 

Nevertheless,  the  final  nd(!s  r(!gar(ling 
jjrej)ayment  jjenalties  woidd  jH)tentially 
result  in  .some  consumers  taking  out  a 
mortgage  that  is  less  favorable  than  they 
would  if  the  rule  wi^re  not  imj)lemented. 
For  exanijjle,  this  would  be  true  for  a 
consumer  who  is  unlikely  to  move  or 
refinance  and  may  be  willing  to  accej)t 
a  j)rej)ayment  jinnalty  in  (ixchange  for  a 
lowin’  interest  rate  if  a  creditor  offered 
mortgage  jjroducts  with  such  a  tradi;- 
off.-'-*  The  final  rules  ri^garding 
j)rej)ayment  jjenalties  could,  more 
generally,  reduce  access  to  credit  for 
some  ])otential  aj)j)licants  if  creditors 
that  jireviously  usinl  such  jKmalties  to 
manage  j)rej)ayment  and  int(!rest-rate 
risk  reduce  lending  or  increase  interest 
rates  or  fiuxs  as  a  result  of  the  final  ride. 

At  this  time,  the  Bureau  cannot 
(juantify  the  extent  to  which  creditors 
may  re.strict  lending  or  incrini.se  fees  or 
interest  rates  as  a  result  of  the  final  rule. 
To  do  so  would  reijuire,  among  other 
information,  conijirehensive  data  on  the 
terms  and  features — including  details  of 
any  jjrejiayment  jienaltie.s — of  mortgage 
contracts  that  creditors  offer.  Similarly, 
the  Bureau  cannot  (juantify  the  share  of 
consumers  or  the  costs  to  consumers 
who  may  receive  a  less- favorable 
mortgage  than  if  the  final  ride  did  not 
re.strict  jjrepayment  jjenalties. 

Estimating  the.se  ijuantities  would 
reijuire  not  only  data  on  the  alternative 
mortgage  contracts  that  consumers 
might  be  offered  but  also  information  on 
how  consumers  value  each  of  the 
(d  t  er n a t  i  ve  CO n  I  rac t s . 

b.  Costs  to  Covered  Persons 

'fhe  final  rule  could  increase  the  risk 
and,  in  turn,  the  costs  that  the  likely 
small  number  of  creditors  that  would 
make  high-cost  mortgages  would 
assume  in  making  such  a  loan. 
Prejiayment  jienalties  are  one  tool  that 
creditors  can  use  to  manage  prejiayment 

At  l(!cisl  lor  suhpriino  loans.  If)ans  with  a 
propaymoni  piaially  haid  to  havo  lowor  iiilorost 
ralos.  Sao.  Oroii  Har-Uill.  T/w  Iaiw.  Kcoiumiics 
(iiul  Psychology  of  Stihiiriiuc  Morigage  Clonlmcis.  i)4 
Cornoli  h.  R(!v!  U)7:i-1 152  (21K)‘I). 


and  interest  rate  risk  and  to  increase  the 
likelihood  that  creditors  recoup  the 
costs  of  making  the  loan.  The  final  rule 
would  limit  creditors’  ability  to  manage 
jirejiayment  and  interest  rate  risk  in  this 
way,  although  creditors  might  be 
exjiected  to  adjust  the  contracts  that 
they  offer  to  at  least  jiartially  offset  any 
associated  revenue  loss.  The  Bureau 
notes  that  the  costs  to  creditors 
associated  with  this  conijiiment  of  the 
final  rule  could  be  muteil  by  the  effect 
of  the  other  jirovisions  of  the  Dodd- 
Frank  Act  that  limit  prejiayment 
jienalties,  as  discu.ssed  above. 

4.  New  and  Revised  Restrictions  and 
Reijuirements  for  High-Cost  Mortgages 

The  final  rule  akso  tightens  existing 
restrictions  for  high-cost  mortgages, 
including  on  balloon  jiayments, 
acceleration  clauses,  and  loan 
structuring  to  evade  HOEPA  and,  as 
discu.ssed  above,  bans  jirejiayment 
jienalties  for  high-cost  mortgages. 
Further,  the  final  ride  adds  new 
restrictions  including  limiting  fees  for 
late  jiayments  and  fees  for  tran.smission 
of  jiayoff  statements;  jirohibiting  fees  for 
loan  modification,  jiayment  deferral, 
renewal  or  extension:  jirobibiting 
financing  of  jioints  and  fees;  and 
jirohibiting  recommended  default. 
Finally,  the  rule  jirovides  for  an 
exjiansion  of  the  existing  ability-lo- 
rejiay  reijuirement  to  ojien-end  credit 
jilans  and  adds  a  reijuirement  that  a 
creditor  receive  certification  that  a 
consumer  has  received  jire-loan 
homeownershij)  coun.seling  jirior  to 
extending  a  high-cost  mortgage. 

a.  Benefits  and  Costs  to  Consumers 

'I’aken  together,  the  final  rule’s 
reijuirements  and  restrictions  jirovide  a 
variety  of  potential  benefits  to  the  likely 
small  number  of  consumers  with  a  high- 
cost  mortgage.  These  jjotential  benefits 
include  reducing  the  likelihood  that  a 
consumer  would  face  unexjjected 
payment  increases,  increasing  the 
likelihood  a  consumer  can  refinance, 
and  inijiroving  a  consumer’s  ability  to 
obtain  a  mortgage  that  is  affordable  and 
otherwi.se  meets  their  needs. 

3’he  restrictions  on  acceleration 
clauses,  late  fees,  and  fees  for  loan 
modification,  jiavment  deferral,  renewal 
or  similar  actions  each  reduce  the 
likidihood  of  imanticijiated  jiayment 
increa.ses.  Steadv,  jiredictable  jiavments 
may  sinijdify  consumers’  budgeting  and 
may  jiarticularly  benefit  consumers  with 
high-cost  mortgages  if,  as  might  be 
exjiected,  these  consumers  tend  to  have 
fewer  resources  to  draw  iijion  to  meet 
imanticijiated  jiayment  increases. 

Similarly,  the  final  rule  generally 
jirohibits  balloon  jjayments  for  high-co.st 
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mortgages  except  in  certain  limited 
cinaimstances.  Although  scheduled 
balloon  payments  may  he  more 
pri'dictahle  than,  for  examj)le,  a  late  fee. 
balloon  payments  may  tyj)ically  be 
much  lai'ger.  The  final  ride's  limits  on 
balloon  payments  may  reduce  the 
likelihood  that  a  consumer  with 
insufficient  financial  a.ssets  to  make  the 
balloon  |)ayment  feels  pressure  to 
refinance  the  loan,  iiotentially  at  a 
higher  interest  rate  or  with  new  fees.  In 
contrast  to  the  pro|)osal.  which  would 
have  exemjited  from  the  balloon 
re.striction  only  mortgage  transactions 
with  payment  schedules  adjusted  to  the 
seasonal  income  of  the  consumer,  the 
final  rule  also  exeinjits  certain  .short¬ 
term  bridge  loans  (which  generally  are 
.structured  with  balloon  payments)  and 
high-cost  mortgages  originated  by 
sjiecific  categories  of  creditors  serving 
rural  or  imderserved  areas  that  also 
meet  other  prescribed  conditions  .set 
forth  in  the  2013  ATR  Final  Rule. 
(Consumers  with  a  high-cost  short-term 
bridge  loan  or  with  a  mortgage  that 
meets  these  .specific  criteria  would  not 
benefit  from  avoiding  the  potential 
contingency  of  facing  ])res.sure  to 
refinance  a  high-cost  mortgage  in  order 
to  avoid  a  scheduled  balloon  ])avment. 

Several  of  tin;  reiiuirements  and 
restrictions  may  helj)  consumers  to 
select  the  mortgage  that  best  suits  their 
needs.  First,  the  reipiirement  that  the 
creditor  as.sess  the  reiiayment  ability  of 
an  a])])licant  for  a  high-cost  HELOd  may 
help  to  ensure  that  tlie  HEEOd  is 
affordable  for  the  consumer.  .Second,  the 
provision  that  |)rohibit.s  a  creditor  from 
recommending  that  a  consumer  default 
on  an  existing  loan  in  connection  with 
closing  a  high-cost  mortgage  that 
refinances  the  existing  loan  would  make 
it  hiss  likely  that,  because  of  a  pending 
default,  a  consumer  is  pressured  or 
constrained  to  consummate  a  mortgage, 
particularly  one  whose  terms  had 
changed  unfavorahly  after  the  initial 
application.  Third,  prohibiting  loan 
modification  fees  and  restricting  fees  for 
payoff  statements  would  reduce  the 
costs  to  borrowers  of  obtaining  a  more 
favorable  loan  through  modification  or 
refinancing.  Fourth,  hy  prohibiting 
financing  of  points  and  fees  (including 
a  ])re])ayment  penalty  as  jiart  of  a 
refinance),  the  final  rule  could  imjirove 
consumers'  ability  to  as.sess  the  costs  of 
a  given  mortgage.  In  jiarticular,  the  costs 
of  points  and  fees  or  of  a  prepavment 
|)enalty  may  be  less  .salient  to 
consumers  if  they  are  financeil.  because 
the  cost  is  spread  out  over  many  years. 
When  |)oints  and  fees  are  in.stead  paid 
up  front,  the  costs  may  be  more 
transparent  for  some  consumers,  and 


conseijuently  the  consumer  may  more 
readily  recognize  a  relatival v  high  fee. 
Fifth,  jne-loan  counseling  would 
potentially  improve  applicants' 
mortgage  decision-making  by  improving 
applicants’  under.standing  of  loan  tm  ins. 
This  benefit  is  ipialitatively  similar  to 
the  henefits  of  tlie  HOEFA  disclosure. 
Moreover,  counseling  mav  bimefit  a 
con.sumer  by,  for  examiile.  improving 
the  consumer’s  assessment  of  his  or  her 
ability  to  meet  the  .scheduled  loan 
jiavnients  and  hv  making  the  consumer 
aware  of  other  alternatives  (such  as 
purchasing  a  different  home  or  a 
different  mortgage  product).  Finally, 
some  ap])licant.s  may  find  information 
on  loan  terms  and  features  to  he  more 
useful  or  effective  when  deliveriHl  in  a 
counseling  .setting  rather  than  in  pajier 
form.  Counseling  could  also 
complement  the  HOEFA  disclosure  by 
providing  applicants  an  opportunity  to 
resolve  (pie.stions  regarding  information 
on  the  di.sclosure  itself.  In  addition,  in 
weighing  the  feasibility  or  merits  of  a 
loan,  ajiplicants  may  focus  on  the  loan 
features  that  are  most  easily  understood, 
most  immediately  relevant,  or  mo.st 
certain;  homeownership  counseling 
could  mitigate  any  bias  in  an  aiiplicant’s 
decision-making  by  focusing  either  on 
less  understood  or  less  immediate,  hut 
still  important,  jirovisions. 

It  is  possible,  however,  that  creditors 
would  respond  to  the  tighter  restrictions 
on  high-cost  mortgages  by  increasing  the 
cost  of  credit  or  even  no  longer 
extending  loans  to  these  consumers.  As 
noted  above,  however,  to  date  the 
evidence  suggests  that,  in  general, 
restrictions  on  high-cost  lending  may 
have  only  mode.st  effects  on  the  cost  of 
credit  and  on  the  supply  of  credit,  at 
least  as  measured  by  mortgage 
originations. 

As  discussed  above,  however,  the 
Bureau  agreed  with  commenters  that 
jn'ohibiting  balloon  payments  on  a  high- 
cost  mortgage  could  reduce  consumers’ 
access  to  credit  more  suh.stantially  in 
some  specific  in.stances  and  therefore 
imjKKse  greater  co.sts  on  some  consumers 
with  a  high-cost  mortgage.  In  light  of 
this,  the  final  rule  exempts  certain 
short-term  bridge  loans  and  mortgages 
extended  by  creditors  serving  rural  or 
underserviHl  communities  from  the 
general  jirohibition  of  balloon  pavments 
for  high-cost  mortgages. 

Finally,  the  pre-loan  conn.seling 
requirement  could  impo.se  costs  on 
consumers.  Not  only  might  the 
consumer  have  to  pay  for  counseling, 
hut  the  need  to  obtain  counseling  could 
conceivably  delay  the  closing  jirocess, 
and  such  delay  mav  be  costlv  for  some 
consumers. 


1).  Benefits  and  Costs  to  Covered  Fersons 

Creditors  that  already  a.sse.ss  a 
HEhOC-consumer’s  ability  to  riqiay  may 
benefit  from  the  final  rule’s  requirement 
hy  gaining  market  .share  as  their 
competitors  incur  costs  to  meet  this 
reipiirement.  The  requirement  that  a 
creditor  receive  certification  that  a 
consumer  obtaining  a  high-cost 
mortgage  has  received  pre-loan 
homeownership  counseling  may  benefit 
creditors  by  reducing  the  time  that  a 
creditor  would  need  to  sjiend  to  help  a 
consumer  .select  a  mortgage  or  to  answer 
a  consumer’s  questions. 

In  light  of  the  tighter  restrictions  and 
reipiirements  on  high-cost  mortgages, 
creditors  may  be  less  willing  to  make 
high-cost  mortgages.  If  so,  then  some 
creditors'  revenues  may  decline  by  a 
likely  small  proportion  either  because 
they  do  not  extend  any  credit  to  a 
con.sumer  to  whom  they  would  have 
previously  made  a  high-cost  mortgage, 
or  because  they  extend  an  alternative 
loan  that  does  not  qualify  as  a  high-cost 
mortgage  hut  that  results  in  lower 
revenue.  In  addition,  as  commenters 
.stated,  re.strictions  such  as  limiting  fees 
for  jiayoff  statements  and  jirohihiting 
loan  modification  fees  would  result  in 
higher  costs  to  all  mortgage  borrowers. 
One  commnnitv  bank  commented  that 
current  restrictions  on  high-co.st 
mortgages  had  already  driven 
creditworthy  customers  to  .seek  credit 
from  less-regulated  creditors. 

In  some  instances  the  potential 
impacts  of  these  restrictions  may  extern! 
beyond  creditors.  The  rule  would 
extend  the  prohibition  on  recommended 
default  to  brokers  as  well  as  creditors, 
for  examjile.  This  prohibition  is 
expected  to  have  little  iminict  on 
covered  persons  because  the  Bureau 
believes  that  few,  if  any,  creditors  or 
brokers  have  a  business  model  jjremised 
on  recommending  default  on  a  loan  to 
be  refinanced  as  a  high-cost  mortgage. 
The  limits  on  various  fees,  detailed 
above,  apjily  to  servicers  as  well  as 
creditors.  Both  ofthe.se  sets  of  covered 
j)er.son.s  could  incur  revenue  losses  or 
greater  costs  if  such  fees  are  important 
ri.sk  management  tools. 

'I’he  Bureau  believes  creditors  would 
incur  recordkeeping  and  data  retention 
costs  due  to  the  final  reipiirement  that 
a  creditor  receive  certification  that  a 
consumer  received  jire-loan  c.ounseling. 
Based  on  the  estimation  methodology 
for  analyzing  the  jiaiierwork  burden 
associated  with  the  final  rule,  the 
Bureau  estimates  that  the  total  ongoing 
costs  for  all  creditors  that  make  any 
high-cost  mortgages  to  be  about  .$43,000 
annually.  These  co.sts  may  be  small 
relative  to  the  quantity  of  other 
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information  that  must  bo  retained  and 
that,  under  the  jjrojiosed  2012  TILA- 
RRSPA  rule,  would  generally  h(! 
rcKjuired  to  he  retained  in  inaehine- 
readal)le  format. 

(’ounseling-Related  Provisions  for 
RFvSPA-Covered  Loans  and  Negative- 
Amortization  Loans 

The  final  ride,  like  the  jnoposal, 
would  include  two  additional 
provisions  required  hv  the  Dodd-Frank 
Act  related  to  homeownership 
counseling  that  ajiply  to  loans  with 
negative  amortization  and  loans  covered 
hy  RESPA.  First,  the  final  rule  would 
reciuire  lenders  to  provide  a  list  of 
homeownershi  j)  counseling 
organizations  to  applicants  for  all 
mortgages  covered  hy  RESPA  except  for 
reverse  mortgages  and  transactions 
.secured  hv  a  consumer's  interest  in  a 
timeshare  plan. 

Several  industry  commenters, 
including  community  hanks,  objected  to 
the  reciuiremeut  that  the  RESPA 
homeownenship  counseling  li.st  he 
})rovided  to  refinance  or  HELOC 
applicants.  Consumer  groups 
commented  that  the  coun.seling  list 
reiiuirement  should  apply  to  all 
feclerally  related  mortgages  because 
concerns  regarding  potentially  abusive 
lending  practices  and  borrower 
confusion  also  exi.st  for  refinancings  and 
HELOCs.  not  just  for  jnirchase-monev 
mortgages.  The  Bureau  agrees  that  the 
potential  benefits  of  homeownership 
counseling  are  not  limited  to  purchase- 
money  mortgage  consumers. 

Commenters  suggested  that 
compliance  burden  would  he  lower  if 
creditors  were  not  reiiuired  to  provide 
an  ajiplicant-specific  counseling  list. 
Alternatives  that  commenters  suggested 
include  State-sjiecific  lists  and  a 
uniform  tlocument  with  general 
information  regarding  homeownershij) 
counseling  along  with  information  on 
internet  or  telejihone  resources  to 
identify  homeownershij)  counseling 
resources.  The  Bureau  agrees  that 
reijuiring  creditors  to  provide  a  li.st  of 
homeownership  counseling  resourt:es 
that  is  not  tailored  to  each  a|)])licant’s 
location  would  reduce  lenders’ 
compliance  burden.  However,  the 
Bureau  also  believes  that  a  more-generic 
li.st  would  reduce  the  likelihood  that  at 
least  some  mortgage  aj)j)licants  obtain 
and  ])otentially  benefit  from 
homeownershij)  counseling.  Moreover, 
the  Bureau  notes  that  the  Dodd-Frank 
Act  sj)ecifies  that  a])])lii:ants  receive  a 
list  of  counseling  resources  organized  by 
location,  and  the  Bureau  notes  that  it 
inter|)rets  this  statutory  |)re.scrij)tion  to 
mean  the  location  of  the  aj)})licant  who 
is  being  served  by  the  lender. 


The  j)ro])o.sal  would  also  have 
recjuired  that  both  consumers  with  a 
high-cost  mortgage  and  first-time 
borrowers  with  a  loan  that  may  result  in 
negative  amortization  receive  a  list  of 
homeownershij)  coun.selors  or 
counseling  organizations,  hut  the  final 
rule  does  not  include  this  reijuirement. 
These  j)roj)osed  reijuirements  that 
consumers  with  a  HOEl’A  or  negative- 
amortization  mortgage  receive  a  li.st  of 
homeownershij)  counseling  resources 
would  have  been  satisfied  by  comj)lying 
with  the  RESPA  counseling  list 
reijuirement  since  RESPA  covers  both 
sets  of  loans.  Therefore,  there  would 
have  been  no  additional  costs  and 
benefits  from  the  j)roj)o.sed  requirements 
for  HOEPA  and  negative-amortization 
mortgages.  Similarly,  removing  the 
reijuirements  for  these  sets  of  loans  in 
the  final  rule  does  not  alter  the 
regulation’s  costs  and  benefits. 

With  re.sj)ect  to  first-time  borrowers 
with  a  loan  that  could  have  negative 
amortization,  the  final  rule  would 
nujuire  that  a  creditor  receive 
documentation  that  the  consumer 
received  homeownershij)  coun.seling. 

The  final  rule  would  not  sj)ecifv  anv 
j)articular  elements  that  must  he 
included  in  the  documentation. 

a.  Benefits  and  Costs  to  Consumers 

The  two  non-HOEPA  homeownershij) 
counseling  j)rovisions  included  in  the 
final  rule  would  generallv  have  benefits 
to  consumers  that  are  similar  in  nature 
to  those  of  requiring  that  creditors  to 
receive  certification  that  a  consumer 
with  a  high-cost  mortgage  has  received 
homeownershij)  counseling.  In 
j)articular,  as  discu.ssed  above, 
homeownershij)  counseling  mav 
imj)rove  consumers'  understanding  of 
their  mortgages,  it  may  comj)lement  the 
information  j)rovided  in  disclosures, 
and  it  could  counteract  any  tendency 
among  consumers  to  consider  only  loan 
features  that  are  most  certain,  most 
easily  understood,  most  immediately 
relevant,  or  most  clearly  highlighted  hv 
creditors. 

The  final  rule  would  not  mandate 
coun.seling  for  j)olential  consumers  of 
mortgages  (X)vered  hv  RESPA,  hut 
requiring  creditors  to  j)rovide  the  li.st  of 
homeownershij)  counseling 
organizations  may  j)romj)l  some 
c:onsumers  who  were  unaware  of  these 
resources  (or  of  their  geographic 
j)roximity)  to  seek  homeownershij) 
coun.seling.  This  may  esj)ecially  he  the 
case  for  consumers  who  feel  confused  or 
overwhelmed  by  the  information  and 
disclosures  j)rovided  by  the  creditor. 

In  contrast,  the  final  rule  would 
require  that  a  creditor  receive 
documentation  that  a  first-time 


borrower  that  has  aj)j)lied  for  a  loan  that 
could  have  negative  amortization  has 
received  homeowner.shij)  counseling. 
First-time  borrowers  may  j)articularly 
benefit  from  homeownershij)  coun.seling 
if  they  have  greater  difficulty,  relative  to 
other  consumers,  in  understanding  or 
assessing  loan  terms  and  features 
hecau.se  they  do  not  have  exj)erience 
with  obtaining  or  j)aying  on  a  mortgage. 

The  Bureau  believes  that  requiring 
aj)j)licants  of  loans  covered  hy  RESPA  to 
receive  a  list  of  homeownershij) 
counseling  organizations  should  not 
result  in  costs  to  consumers  beyond 
those  j)as.sed  on  by  creditors.  More 
sj)ecifically.  the  information  contained 
on  the  list  should  be  readily 
understandable,  the  time  recjuired  of  the 
consumer  to  receive  the  disclosure 
should  be  minimal,  and  consumers  may 
choose  not  to  follow  uj)  on  this 
information. 

First-time  borrowers  with  a  loan  that 
may  have  negative  amortization  may 
have  to  j)ay  for  the  coim.seling,  either 
upfront  or  by  financing  the  fee.  In 
addition,  counseling  may  be  costly,  at 
least  in  terms  of  time,  for  consumers 
who  do  not  find  it  helj)ful.  In  addition, 
the  counseling  requirement  may  imj)ose 
delays  on  loan  closing,  which  could  be 
cosily,  for  examj)le,  for  a  consumer  who 
is  contractually  obligated  to  clo.se  on  a 
home  by  a  certain  date. 

1).  Benefits  and  C'.o.sts  to  (’.overed  Persons 

The  Bureau  believes  that  covered 
j)er.sons  would  incur  costs  from 
j)rovidiug  j)oteutial  consumers  of  loans 
covered  by  RESPA  with  a  list  of 
homeownershij)  counseling 
organizations.  The  Bureau  estimates  that 
the.se  costs  are  likely  le.ss  than  one 
dollar  per  aj)plication  but  recognizes 
that  creditors  would  have  to  j)rovide  the 
list  with  each  of  well  over  10  million 
aj)j)lications  each  year.  The  Bureau 
exj)ects  that  the  list  would  be  a  single 
j)age  and  that  it  would  be  j)rovided  with 
other  materials  that  the  creditor  is 
required  to  j)rovide.  In  addition,  the 
Bureau  will  create  a  Web  site  j)ortal  for 
lenders  to  use  in  generating  the  retjuired 
lists  of  homeownershij)  coun.seling 
organizations. 

The  Bureau  also  believes  that  the 
costs  of  obtaining  documentation  that  a 
first-time  borrower  with  a  negative- 
amortization  loan  has  obtained 
counseling  are  likely  small  becau.se  such 
loans  will  most  likelv  be  verv  rare.  Not 
only  are  loans  with  negative- 
amortization  features  uncommon,  but 
akso  the  j)rovi.sion  would  aj)j)ly  only  to 
first-time  borrowers  for  such  loans. 


-'•*l)iit;i  Inini  llu;  2011)  Siirvnv  of  ('.onsiiinor 
Finances  (.SCF).  the  most  recent  survey  year 
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Further,  the  creditor  would  only  he 
ix!()uired  to  receive  the  documentation 
of  coun.seling.  For  these  reasons,  tin; 
Bureau  believes  that  the  burden  to 
creditors  would  he  minimal. 

In  the  preamhle  of  the  j)ropo.sal,  the 
Bureau  noted  that  the  proposed 
counseling  recjuirements  for  high-cost 
mortgages  tliflered  from  those  for 
mortgages  that  may  result  in  negative 
amortization.  The  Bureau  solicited 
comment  on  whether  conforming  these 
nKpurements  to  one  another  would 
reduce  comj)liance  burdens.  The  Bureau 
notes  that  it  received  no  data  from 
commenters  on  this  point. 

(inulitors  may  benefit  from  these  two 
counseling-related  j)rovisions  by  gaining 
market  shan;  relative  to  creditors  that 
currently  do  not  ])rovide  clear  and 
complete  information  to  consumers 
regarding  loan  terms.  This  coidd  occur 
if,  as  a  result  of  counseling,  a])])licants 
to  such  a  creditor  obtained  a  l)etter 
understanding  of  the  loan  offer  and 
were  le.ss  likely  to  accept  it. 

F.  Potential  Specific  Impacts  of  the 
Final  Ihile 

1.  llejiositorv  Institutions  and  Credit 
Unions  with  SlO  Billion  or  Le.ss  in  Total 
Assets.  As  De.scrihed  in  Section  1020 

The  Bureau  does  not  expect  the  final 
rule  to  have  a  nnitine  impact  on 
depository  institutions  and  credit 
unions  with  $10  billion  or  less  in  total 
ass(;t.s  as  described  in  section  1020.  As 
noted  above,  although  not  all  creditors 
rejjort  under  HMDA.  those  data  suggest 
that  the  vast  majority  of  creditors  do  not 
make  any  high-cost  mortgagcxs.  The 
Bureau  expects  this  would  lx;  the  case 
under  the  final  rule  as  well,  so  few 
institutions  would  likely  he  directly 
im])acted  by  the  final  rule.  As  might  he 
expected  given  the  fact  that  the  vast 
majority  of  depository  in.stitutions  that 
make  mortgages  arc;  estimated  to  have 
le.ss  than  $10  billion  in  total  assets,  the 
estimated  share  of  these  creditors  in 
IlMDA  that  cnrr(;ntly  make  any  closed- 
end  high-cost  mortgages.  8  percent,  is 
essentially  identical  to  the  e.stimate  for 
all  depository  institutions.  Likewise, 
nearly  10  percent  of  all  depository 
institutions  and  credit  unions  that 
report  under  HMDA  and  of  those  with 


iivailahio  at  tin;  time  lliis  anaiv.sis  was  conducted, 
indicate  that  only  O.H  |)(!n:ent  ol  lirst-lien  mortgaf^es 
in  2(110  n!|)ortedlv  had  n(!gative-amorti/.ation 
features.  This  estimate  is  onlv  siigge.stivc;  because  it 
is  onlv  lor  lir.st-lien  mortgages  and  it  is  an  estimate 
of  tlu!  st(H:k.  ratluir  tliaii  the  How.  of  mortgagcis  with 
.such  featunis.  Tlie  2010  e.stimate  is  higlnu'  tlian  the 
corresponding  estimate  in  the  2007  .SOI',  hut  it  is 
lower  than  estimates  irom  the  six  waves  oi  the  .SCT 
Ixitween  UtHi)  and  2004.  lor  which  the  estimate 
traction  ol  first-lien  mortgages  with  negative- 
amorti/.ation  l(!atiin!s  ranged  from  1.;<  penamt  to  2.2 
perciMit. 


$10  hillioti  or  l(;ss  in  total  a.ssots  that 
report  in  HMDA  an;  pr(;dict(;d  to  make; 
any  high-cost  mortgag(;s  iind(;r  tin;  final 
rnU;.  Tin;  impact  of  tin;  final  nth;  on 
d(;i)ositorv  institutions  <md  cr(;dit 
unions  may  vary  l)as(;d  on  tin;  typ(;s  of 
loans  that  an  institution  tn;ik(;s  cnrr(;ntlv 
including,  for  (;xam])l(;,  tlu;  shan;  of 
mortgagt;  l(;nding  comj)ris(;d  of 
])urch;t.s(;-mon(;y  mortgag(;.s  and  HFLOC^s 
r(;lativ(;  to  clos(;d-(;nd  r(;financ(;  and 
honK;-improv(3m(;nt  loans. 

2.  Impact  of  tlu;  Provisions  on 
{Consumers  in  Rural  Ar(;as 

Data  on  tnortgage  lending  in  rural 
areas  are  comjiaratively  sjiarse.  In 
particular,  the  HMDA  data,  which 
inform  the  analysis  of  the  final  rule, 
only  include  cn;ditors  that  have  a 
branch  in  a  metropolitan  .stati.stical  ar(;a, 
so  tlu;se  data  are  itnlikely  to  he 
r(;pre.sentative  of  rural  mortg.ige 
tnm.sactions.  Thus,  it  is  difficult  to 
(juantify  how  the  final  rule  may  affect 
rural  consumers  differently  from 
consumers  and  apjilicants  in  urban 
areas.  Nonetheless,  in  (jualitative  terms, 
one  might  (;xj)(;ct  that  the  impact  of  the 
final  rule  on  consumers  in  rural  ar(;as 
could  difler  from  tho.se  for  consumers 
located  in  urban  ar(;as  for  s(;veral 
r(;asons.  I’ir.st,  rural  consumers  may 
have  fewer  creditors  that  they  r(;adilv 
compari.son  shop  among  and  f(;wer 
nearby  counseling  resonrc(;s.  A 
liotential  reduction  in  lending  for  newly 
classifit;d  high-co.st  nu)rtgag(;s  may 
therefon;  hav(;  a  gr(;ater  impact  in  rural 
arc;as,  and  a  rural  consumer  that  is 
off(;r(;d  a  high-cost  mortgage  may  he  less 
able  to  obtain  a  mortgage  from  a 
differ(;nt  creditor  that  is  not  a  high-cost 
mortgage.  Similarly,  consnnu;rs  in  rural 
ar(;as  may  have  fewer  in-p(;rson 
counseling  resourc(;.s  available  in  their 
immediate  vicinity. 

Second,  the  Bur(;au  und(;rstands  that 
creditors  in  riind  areas  arc;  mon;  lik(;lv 
to  ext(;nd  balloon  loans.  One  r(;ason  for 
this  is  that  smaller  cr(;ditors  in  tlu;se 
ar(;as  may  be  l(;ss  likely  to  be  able  to 
.s(;cnritize  their  mortgages,  at  l(;ast  in  the 
current  market  environment.  'rh(;se 
smaller  creditors  therefon;  hear  tlu; 
interest  rate  risk  for  tlu;se  loans,  and 
they  may  r(;ly  on  halloon-|)aynu;nt 
nu)rtgag(;s  to  manage  this  risk.  To 
mitigate  jiotential  r(;dnctions  in  acc(;ss 
to  cr(;dit,  the  final  rule  allows  an 
exemjition  from  the  balloon  payment 
prohibition  for  crc;ditor.s  that  make  high- 
co.st  nu)rtgag(;s  with  balloon  |)ayments, 
but  that  also  meet  the  conditions  .set 
forth  in  §§  l()2B.43(f)(l)(i)  through  (vi) 
and  102(1. 43(0(2),  as  adojited  bv  the 
2013  ATR  Final  Rule.  This  provision 
would  reduce  the  burden  of  the  final 


rule  for  rural  creditors  that  offer  high- 
cost  loans  with  balloon  jiayments. 

Third,  the  shan;  of  loans  that  (pialify 
as  high-cost  mortgages  may  differ  in 
rural  areas  relative  to  urban  areas  due  to 
geographic  diff(;rences  in  the  housing 
.stock  and  home  values.  The  Bun;au 
b(;liev(;.s  that  nu)rtgag(;s  in  rural  areas  are 
more  likely  to  lu;  non-conforming 
b(;cause  of,  for  examiile,  si;asonal  or 
irn;gular  income. In  addition,  home 
valn(;.s  tend  to  be  lower  in  rural  ar(;a.s, 
a  jiattern  that  has  jiotentially  ambiguous 
implications  for  the  likelihood  that  a 
rural  loan  would  (jualifv  as  a  high-cost 
mortgage.  Sp(;cifically,  some  nu)rtgagt;.s 
in  these  areas  may  be  more  likely  to 
(jnalify  as  high-co.st  mortgages  b(;can.se 
they  have  comparatively  high  jioints 
and  fees  as  a  percentage;  of  the  loan 
amount.  At  the  same  time,  rural 
mortgages  are  also  more  likely  to  be  for 
l(;.s.s  than  .$20, ()()()  and  thus  .snbj(;ct  to  the 
higher  point.s-and-fees  threshold. 

Finally,  manufactured  honu;.s  are 
more  common  in  rural  ar(;a.s:  about  l.'j 
percent  of  housing  units  in  rural  areas 
are  manufactur(;d  honu;.s  com])ar(;d  to 
l(;ss  than  four  percent  of  housing  units 
in  urban  areas. As  noti;d  above, 
mortgages  s(;cnr(;d  by  manufactured 
housing  typically  have  higher  int{;re.st 
rates  and  small(;r  loan  amounts  .so  th(;y 
are  more  likely  to  m(;et  the  APR  and 
point.s-and-fe(;.s  thresholds.  Since 
manufactnr(;d-home  r(;,sident,s 
disprojiortionatelv  reside  in  rural  areas 
and  loans  secured  by  manuiactnr(;d 
hom(;s  are  more  likely  to  exceed  the 
HOEPA  thr(;shold.s,  tin;  benefits  of 
HOEPA  prot(;ctions  and  disclosures  may 
be  more  likely  to  accrue  to  mortgage 
borrowers  and  applicants  in  rural  areas 
as  would  the  jiotential  costs  to 
consumers  such  as  potentially  higher 
cost  of  credit  or  more  limited  access  to 
credit. 

VIII.  R(;gulalory  Fl(;xihility  Act 

The  R(;gnlatory  Flexibility  Act  (RFA) 
g(;nerally  r(;(jnires  an  agency  to  conduct 
an  initial  r(;gnlatory  flexibility  analy.sis 
(IRFA)  and  a  final  r(;gnlatory  n(;xibility 
analysis  (FRFA)  of  any  rule  subj(;ct  to 
notic(;-and-comm(;nt  rul(;making 
re(|uirt;ment.s,  nnlt;.ss  the  agency  certifies 
that  the  rule  will  not  have;  a  significant 
(;conomic  iinjiact  on  a  snb.stantial 
numb(;r  of  small  entities.^’ ^  The  Bnr(;an 


-'^’I'lio  Hunuiii  iiolos  thill  I  lid  liiiildiin  piivnidiil 
I'dslriclidns  iiuliiddd  an  dxdni|itidn  lor  .sdasniiiil  or 
irrd<>iilar  incdiiid. 

^"’Ksliinalo.s  iiro  llirod-ydiir  d.sliiiiatds  Iroiii  llio 
2(l()!)-2()l  1  Ainoricaii  Cdiiiiminity  .Survays  {hllp:// 
f<u:l  lintlor2. census,  gov/ l(ic(;s/lal)Ii!S(!n’icifK/jsl/ 
))(igos/proiiu(:lvio\v.xhtml?pi(l=Al'.S  1 1  .V  V/f 
(Xn’2rit)I.  I  ’S2(ilTpro(tTvp<!=l(ihlo). 

-'^For  piii))dsds  ol  assos.sinn  Ilio  ini]iar:ts  ol'  Ilio 
final  mid  on  sniidl  diililids.  “sniiill  diititids"  is 
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also  is  subject  to  certain  additional 
])roc;edures  under  the  KFA  invc)lving  the 
convening  of  a  ])anel  to  consult  with 
small  hnsiness  rei)re.sentatives  prior  to 
|)roj)osing  a  rule  for  which  an  IRFA  is 
nuinired.^'” 

rhe  Bureau  is  certifying  the  final  rule. 
Therefore,  a  M<FA  is  not  r(!(]nired  for 
this  rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  nnmher  of  small  entities. 

A.  Ovarvitnv  of  Analysis  and  Data 

The  analysis  below  evaluates  the 
potential  economic  impact  of  the  final 
rule  on  small  entities  as  defined  by  the 
RFA.-'”  It  considers  effects  of  the 
revised  APR  and  points-and-fees 
coverage  thresholds  and  of  the 
extension  of  HOEPA  coverage  to 
purchase  money  mortgages  and 
HELOGs.  In  addition,  the  analysis 
considers  the  impact  of  the  two  non- 
llOEPA  connseling-related  provisions 
which  are  being  implemented  as  ])art  of 
the  final  ride.  The  analvsis  does  not 
consider  the  interaction  between  State 
anti-predatory  lending  laws  and 
HOEPA.  The  Bureau  notes  that  State 
.statutes  that  ])lace  tighter  re.strictions  on 
high-co.st  mortgages  than  either  current 
or  amended  HOEPA  may  reduce  the 
economic  imjiact  of  the  final  rnle.-^" 

The  analysis  below  uses  a  pre-statnte 
baseline,  except  for  the  extension  of 
HOEPA  coverage  to  pnrcha.se-money 
mortgages  and  HELOGs.  As  noted  in  its 
section  1022  analysis,  the  Bureau  does 
not  consider  these  benefits  and  costs 
because  these  changes  are  recjuired  by 
the  Dodd-Frank  Act’s  amendments  to 
HOEPA. The  Bureau’s  di.scaetion  to 


fliiliiiiul  in  till!  Kl-’A  to  inoluili!  small  Inisiiuissiis. 
small  not-lor-imilil  oi'^anizalions.  and  small 
{•ovornmont  jurisdictions,  fi  IK.S.C,  (idllti).  A  “small 
Imsinoss"  is  dotorminod  hv  application  ot  .Small 
IJusinoss  Administration  regulations  and  rel'erence 
to  the  North  American  hiilustrv  (ilassilication 
.Sy.stem  (NAKiS)  classilications  and  size  standards. 

.'i  ll.S.ti.  1)01  (;t).  A  "small  organization"  is  anv  "not- 
lor-prolit  enter|)ri.se  which  is  inde|)endentlv  owned 
and  operated  and  is  not  dominant  in  its  field."  ,') 
II..S.C.  (>01(4).  A  "small  governmental  jurisdiction" 
is  the  government  ol'a  city,  county,  town,  townshi)). 
village,  school  district,  or  special  district  with  a 
|)opulation  of  less  than  50.001).  5  II..S.C.  1)01(5). 

-'"5  ll.S.C.  000. 

-'’'■|'he  Bureau  received  comments  addressing  the 
impact  of  the  final  rule  generallv.  These  comments 
are  addressiid  throughout  this  preamhie.  and  in  the 
context  of  its  final  section  1022  analvsis. 

-'■^"In  its  analysis  of  a  |)roi)osed  change  to  the 
definition  of  finance  charge,  thi!  Board  noted  that, 
at  least  as  of  2000.  onlv  Illinois.  Marvland.  and 
Washington.  IKi  had  Al’K  thresholds  helow  the 
then-existing  HOBI’A  APR  threshold  for  first-lien 
mortgage  loans.  74  l‘'R  4:1252,  4:i244  (Aug.  20. 

2t)00). 

The  Bureau  notes  that  the  tlOKI’A 
amendments  of  the  llodd-1'’rank  Act  are  self- 
effectuating  and  that  the  Dodd-hTank  Act  does  not 
reipiire  the  Bureau  to  promulgate  a  regulation. 
Viewed  from  this  |)ers|)ective.  the  final  rule  reduces 


oxompt  broad  catogorios  of  loans  from 
HOEPA  covorago  is  limitud,  and  tho 
Bureau  docs  not  huliovo  sttcli 
oxomjitions  are  consistonl  with  the 
mandate  of  the  stattite.  Creditors  today 
gttnerally  have  proces.ses  and  often 
software  systems  to  determine  whether 
a  tran.saction  is  a  high-cost  mortgage. 
Creditors  will  have  to  tijidate  the.se 
processes  and  systems  to  detennine 
whether  a  purchase  money  mortgage  or 
i  lELOC  is  a  high-cost  mortgage.  The  co.st 
of  determining  whether  a  tran.saction  is 
a  high-cost  mortgage  is  therefore 
nnavoidahle  under  the  statute. 

The  analysis  considers  the  imjiact  of 
the  final  rule’s  revisions  to  HOEPA  on 
closed-end  lending  by  dejiository 
institutions  (DIs),  closed-end  lending  by 
non-dejiositories  (non-Dls),  and 
HELOCs  sejiarately  because  these 
comjionents  of  the  analysis  necessarily 
rely  on  different  data  sources.  The 
.starting  jioint  for  much  of  the  analysis 
of  clo.sed-end  lending  is  loan-level  data 
rejiorted  under  the  Home  Mortgage 
Di.sclosnre  Act  (HMDA).^^-  The  HMDA 
data  include  information  on  high-cost 
mortgage  lending  under  the  current 
HOEPA  thresholds,  hut  some  creditors 
iire  exeinjit  from  rejiorting  to  HMDA.---' 
For  exemjit  DIs,  the  Bureau  estimates 
the  extent  of  creditors’  high-cost,  closed- 
end  lending  under  the  current  and  jio.st- 
Dodd  P’rank  Ai;t  thresholds  based  on 
Call  Rejiort  data  (which  are  available  for 
all  DIs).  For  exemjit  non-Dls.  the  Bureau 
sujijilements  data  on  uon-dejiositories 
that  rejiort  in  HMDA  with  dat<t  from  the 
Nationwide  Mortgage  Licensing  System 
and  Registry  Mortgage  Call  Rejiort 
("MCR”).““-*  The  Bureau  does  not  have 


fiuriluns  l)v  claiifvino  sliitulorv  amfii^uiluis  that  mav 
imposo  costs  such  as  incroasiitl  costs  for  attornovs 
anil  compliauco  offiiiors.  ovor-complianci!.  and 
unnociissary  litigation. 

---Till!  Honu!  Mortgago  llisclosuri!  Act  (HMlIA). 
imactod  hy  Congruss  in  1975,  as  implomontud  hy 
tho  Bui'oau's  Kogulation  C  rotpiiros  lending 
institutions  annually  to  roiiort  puhlic  loan-lovol 
data  regarding  mortgage  originations.  For  more 
information,  see  hllp://u  i\  i\'.ffw<:.<>(n'/hni(la. 

Depositorv  institutions  with  assets  less  than 
.S40  million  (in  2011).  for  exam|)le,  and  those  with 
hranches  exclusively  in  non-metropolitan  areas  and 
those  that  make  no  purchase  money  mortgage  loans 
are  not  reiiuiriid  to  re))ort  to  HMDA.  Reporting 
requirements  for  non-depositorv  institutions 
depend  on  .several  factors,  including  whether  the 
company  made  fewi!r  than  100  i)urchase-money  or 
riifinanci!  loans,  the  dollar  volumi!  of  mortgage 
lending  as  share  of  total  lending,  and  whether  the 
in.stitution  had  at  least  five  applications, 
originations,  or  purchased  loans  from  metro|)ofitan 
areas. 

^-■'The  Nationwide  Mortgage  Licensing  .System  is 
a  national  registrv  of  non-depositorv  financial 
institutions  including  mortgage  loan  originators. 
Portions  of  the  registration  information  are  puhlic. 
Till!  Mortgage  C;dl  Report  data  are  reported  at  the 
institution  level  and  include  information  on  the 
nnmher  anil  dollar  amount  of  loans  originated,  the 
nuinher  and  ilollar  amount  of  loans  hrokered.  and 


comjirohunsivu  loan-lovol  data  for 
HELOC.s  comjiarahlo  to  tho  HMDA  data 
for  clo.sttd-ond  mortgago.s.  and  thi.s 
jiortion  of  tho  analy.si.s  draws  on  Call 
Rojiort  data  as  woll  as  data  from  tho 
2010  Survoy  of  Consumor  Financos 
(.SCP’).^“"’  P’inally.  in  all  casos  tho  Buroau 
notos  that  it  is  not  awaro  of 
rojirosontativo  (juantitativo  data  on 
jirojiaytnont  jionaltios,  hitt  availahlo 
ovidonco  suggo.sts  that  this  now 
throshold  would  havo  littlo  imjiact  on 
HOEPA  covorago.^-*' 

As  a  moasnro  of  tho  jiotontial  imjiact 
of  tho  final  rulo,  tho  analysis  considors 
tho  Jiotontial  sharo  of  rovonno  a  croditor 
may  forgo  if  it  woro  to  mako  no  high- 
co.st  mortgagos.--7  Tho  Buroau  holiovos 
that  thi.s  ajijiroach  vory  likoly  jirovidos 
a  consorvativo  ujijior  hound  on  tho 
effects  on  creditors’  rovonuos,  since 
some  of  tho  now  loans  jiotontially 
suhject  to  HOEPA  coverage  might  still 
ho  made  (either  as  high-co.st  mortgages 
or  with  altornativo  terms  to  avoid  tho 
HOEPA  thro.sholds).  Tho  Buroau  notes 
that  at  least  some  creditors  currently 
extend  high-cost  mortgages.  P’orthor, 
creditors  may  still  make  .some  loans  that 
might  otherwise  moot  tho  now  HOEPA 
thro.sholds  hy  changing  tho  loan  terms  to 
avoid  being  a  high-co.st  mortgage 
(though  jiorhajis  with  a  jiartial  rovonuo 
loss).--'*  Moreover,  this  ajijiroiich  is 
consistout  with  tho  jiossihility  that  .some 


1)11  IKIM’A  origimitiDUS.  11ie  iinnlvsis  in  this  |)iii't 
draws  im  HMDA  and  MCR  data  By  classifying  non- 
depositorv  institutions  with  similar  reported 
amounts  of  originations  and  of  IKILPA  lending  in 
the  two  data  sets. 

--’■The  Bureau  assumes  that  few  if  anv  non-Dls 
originate  HFLOCs  due  to  lack  of  funding  for  lines 
of  credit  and  lack  of  access  to  the  pavment  svstem. 

--'■Trends  anil  aggregate  statistics  suggest  that 
loans  originated  in  recent  years  are  very  unlikely  to 
have  prepayment  penalties  for  two  reasons.  First, 
priqiayment  penalties  were  most  common  on 
suhprime  and  near-iirime  loans,  a  market  that  has 
disap))eareil.  Second,  hv  one  estimate,  nearlv  91) 
percent  of  2010  originations  were  purchaseil  hy 
Fannie  Mae  or  Freddie  Mac  or  were  FTIA  or  VA 
loans  (Tamara  Keith.  "Whafs  Next  for  Fannie. 
Freddie?  Hard  to  Sav."  Fehruarv  10.  201 1.  availahle 
at  hlli)://\\  \v\y.ni)r.()rf’/2()l  1  /()2/IO/ I3:m:i(m7/ 
nluils-nirxl-lor-fdniui'-fii'ttdii^-lwrd-lo-sav).  F’annie 
Mae  and  Freddie  Mar.  inirchase  very  few  loans  with 
prepavment  penalties— in  a  random  sample  of  loans 
from  the  FHFA's  Historical  Loan  Performance  data, 
a  verv  small  percentage  of  loans  originated  hetween 
1!)97  and  2011  had  a  |)repavment  penaitv. 

--^Revenue  has  heen  used  in  other  analyses  of 
economic  impacts  under  the  RFA.  For  purposes  of 
this  analvsis.  the  Bureau  uses  revenue  as  a  measure 
of  economic  impact.  In  the  future,  the  Bureau  will 
consider  whether  a  feasihle  alternative  numerical 
measure  would  hi!  more  ap|)ro))riate  for  financial 
firms. 

^-“Bv  the  same  token,  the  analvsis  also  implicitiv 
assumes  that  creilitors  that  do  not  currentiv  make 
high-cost  mortgages  will  not  rethink  their  |)ofii'.ies 
and  make  high-cost  mortgages  in  the  future. 
Although  it  seems  the  less  likely  concern,  the 
Bureau  notes  that  laeditors  could  change  their 
policies  if  a  large  share  of  creditors’  originations 
would  now  meet  the  HOFiPA  thresholds. 
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creditors  may  l)o  less  willing  to  make 
high-co.sl  mortgages  in  the  iuture  due  to 
new  and  revised  restrictions  on  high- 
cost  mortgages,  but  the  Bureau  believes 
that  any  such  (dfect  on  creditors’ 
willingness  to  (ixtend  bigb-cost 
mortgages  likely  is  small. 

li.  Ovf^n’iaw  of  M(irk(^t  for  Ili^^h-Cjost 
Moi1}>a<>os 

High-cost  mortgages  com])ri.se  a  small 
sham  of  total  mortgages.  HMD  A  data 
indicate  that  less  than  one  pcirccmt  of 
loans  iiKHit  the  current  HOFPA 
thresholds  and  that  this  share  has 
gcmerallv  declined  over  time.---' 
Bcitween  2004  and  2011.  high-cost 


mortgages  typically  com|)rised  about  0.2 
|)(!rcent  of  originations  of  home-secured 
riifinance  or  home-im])rov(!ment  loans 
made  by  creditors  that  niport  in  HMDA. 
This  fraction  peaked  at  0.44  percent  in 
200.')  and  fell  to  0.05  |)(!rcent  by  2011.-  *" 
Similarly,  lew  creditors  originate;  high- 
cost  mortgages.  The  number  of  cr(;ditors 
extending  high-cost  mortgages  ranged 
between  about  1,000  and  2,300  over  the 
2004  and  2000  period,  or  hetwe(;n  12 
and  27  percent  of  creditors.  The  number 
of  cn;ditors  extending  high-cost 
mortgages  fell  in  2010  and  2011,  and 
only  about  570  creditors  (roughly  8 
jjercent}  filing  HMDA  data  reported  any 
iiigh-cost  mortgages  in  2011.^-*' 


C.  Niinihin'  and  (dassos  of  A  f fort od 
Entitios 

(Greater  than  half  of  commercial  hanks 
and  about  40  percent  of  thrifts  m(;et  the 
Small  Business  Administration’s 
definition  of  small  (;ntities,  and  the  large 
majoritv  of  these  institutions  originate 
mortgag(;s  (Table  1).  By  comparison,  not 
(juite  80  percent  of  credit  unions  are 
small  entities,  hut  about  40  j)ercent  of 
credit  unions  and  nearly  half  of  credit 
unions  that  are  small  entities  iiave  no 
clos(;d-end  mortgage  originations. -■*- 
About  00  percent  of  non-Dl  mortgage 
originators  have  revenues  below  the 
rel(;vant  Small  Business  Administration 
threshold. -■*•* 


Table  1.  Estimated  number  of  affected  entities  and  small  entities  by  NAICS  code 


Category 

NAICS 

Code 

Total 

Entities 

Small 

Entities 

Entities  That 
Originate  Any 
Alortgane 
Loans® 

Small  Entities 
that  Originate 
Any  Mortgage 
Loans 

Commercial  Bankinc 

522110 

6.505 

3.601 

6..30'' 

3.466'  i 

522120 

930 

3" 

922^ 

3  "3" 

Credit  Unions' 

522130 

".240 

6.296 

4.rs^ 

3.240- 

■"TnTTmimMi 

^  A  T  T  p  A 

2.~S" 

2.294 

2."S" 

2.294' 

1  Total 

r.462 

12.56S 

14.194 

9.3  "3 

Source:  :01 1  HMDA.  Dec  .H .  201 1  Bank  and  Tliiift  Call  RepoUs.  Dec  3 1.  201 1  XCUA  Call  Reports.  Dec  31 . 
201 1  NMLSR  Moitgage  Call  Reports. _ 


’  For  HMD.A  reporters.  Iran  counts  from  HMD.A  2011.  For  instimtions  that  are  not  HMD.A  reporters,  loan  counts 
projected  based  on  Call  Report  data  fields  and  counts  for  HMD.A  reporters. 

^Entities  are  characterized  as  originating  loans  if  they  make  one  or  more  loans. _ 

'  Does  not  include  coopentivas  operating  in  Puerto  Rico.  The  Bureau  has  limited  data  about  these  institutions  or 

their  mortgage  activirt'. _ 

"  NMLSR  Mortgage  Call  Report  (MCR)  for  2011.  .All  MCR  reporters  that  originate  at  least  one  loan  oi'  that  have 
positi\  e  loan  amounts  are  considered  to  be  engaged  in  real  estate  credit  (instead  of  purely  mortgage  brokers).  For 
institutions  with  missing  re^■enue  values,  the  probabilirt'  that  institution  was  a  small  entiN  is  estimated  based  on  the 

count  and  amount  of  ohginations  and  the  count  and  amount  of  brokered  loans. _ 

•  Data  do  not  distinguish  nonprofit  fi'om  for-profit  organizations,  but  Real  Estate  Credit  p'esumpti^■ely  includes 
noiipiofit  organizations. _ 


D.  Impact  of  Revised  Thresholds  on 
Depositoiy  Instiiu  lions 

1.  Clo.sod-End  HOEPA  Lending  by  Small 
Depository  Institutions 

'I’o  assess  the  final  rule’s  impacts,  the 
analvsis  aims  to  estimate  the 


--■‘Ttu!  intdriniiliiin  iin  \vli(!lli(!r  ii  loan  wiis  ii  liif>li- 
(:<isl  motlgii”!!  liiis  Immmi  t:()ll(!(.-ti!(l  in  HMDA  .sinen 
Z(HU. 

^'"Tliiisn  |M!n:iMil;ini!,s  correspond  to  no.irly  aii.OOO 
loiins  in  2(H).S  <ind  rou^hlv  2.40(1  lonns  in  201 1. 

Th(!  stiilislics  lor  2004-2010  nri!  drawn  iroin 
Fod«!ral  Kcimmao  lliilli-lin  articles  that  suininari/.e  (Ik; 
HMDA  data  (tacli  vear.  in  contrast,  tlie  201 1 
nninlM^rs  an;  liascal  on  tlie  analysis  ot  201 1  HMDA 
data  and  may  (litter  slij^htlv  Iron)  those  pres(!nt(!d 
in  tiu!  Ihillfliir  artick;  that  sninmari/.es  tiu!  201 1 
HMDA  data  due  to  sul>s(!(|uent  data  ntvisions  and 
small  dill(!n!nc(!s  in  (hdlnitions  not  countin;' 
a  loan  as  a  high-cost  mortgage  even  it  it  is  llaggcai 
as  a  high-cost  luortgage  it  it  a|)p(tars  iiudigihle  to  he 


counterfactual  set  of  loans  that  wotild 
have  met  the  definition  of  a  high-cost 
mortgage  if  the  revi.sed  thresholds  had 
been  in  effect  in  201 1.-'-*  One  can 


a  high-cost  mortgage  because  the  property  is  not 
own(!r-occupi<!d.) 

- ‘-The  (vstimates  in  this  analysis  are  hastul  upon 
data  and  statistical  analvs(!s  piMlornuMl  hv  the 
liun^au.  To  (!stimat(!  counts  and  pro|)(!rties  ol 
mortgages  lor  (Mititi(!S  that  do  not  r(!|)ort  und(!r 
HMDA.  the  liunsiu  has  matcluMl  I IMDA  data  to  Call 
K(!port  data  and  NMh.S  and  has  statisticidly 
projectiul  (!Stimat(!d  loan  counts  lor  those 
depository  institutions  that  do  not  re|>ort  tlui.se  data 
(!ith(!r  under  HMDA  or  on  the  NCHA  call  report. 
Th(!se  proj(H:tions  use  I’oisson  nigressions  that 
(istimate  loan  volumes  as  a  lunction  ol  an 
institution's  total  assets,  tanplovment.  mortgage 
holdings  and  geographic  pr(!.s(mce. 


-  ‘  ‘The  llunsiu  expifcts  that  the  (economic  impact 
ot  tiu!  iinal  rule  on  mortgage  hrokms  that  an;  small 
(mtiti(!s  (lor  (example.  (Ik;  prox  ision  |)rohihiting 
brokers  Irom  recommending  delault)  would  not  Ix! 
signilicant. 

-  ‘^The  HMD;\  data  contain  a  Hag  which  indicat(!S 
whether  a  loan  was  classified  as  a  high-cost 
mortgage  as  wHI  as  a  variable  that  niports  the 
s|)n!ad  h(!twe(m  tin;  loan's  Al’R  and  the  Al’OK  lor 
higher-priced  mortgage  loans.  Highi^r-priciid 
mortgage  loans  an;  first-liens  for  which  this  spread 
is  at  hsist  1..‘)  percentag(!  |)oints  and  subordinate! 
Ii(!ns  with  a  spread  of  ({..I  piircentage  points  or 
greater.  Importantly,  the  "highiM-priced"  mortgage 

Oonliiiiuui 
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idciiilify  2011  HMDA  loans  tliat  would 
have  mot  the  revised  APR  thresholds 
based  on  information  in  the  HMDA 
data.  In  contrast,  the  llnrean  is  not 
aware  of  an  approach  to  directly 
determine  whether  a  loan  in  the  2011 
HMDA  data  wonltl  meet  the  revis(Kl 
points-and-fees  threshold  and.  hence, 
whether  the  loan  would  have  been 
flagged  as  a  high-cost  mortgage.  To 
overcome  this  data  limitation,  the 
Bureau  modeled  the  ])rohahility  that  a 
loan  would  have  heen  flagged  as  a  high- 
cost  mortgage  in  HMDA  as  a  function  of; 


(ij  th(!  loan  amount  and  (ii)  the 
difference  between  the  loan’s  APR  and 
the  APR  threshold. 

'I’he  changes  to  the  APR  and  points- 
and-lees  thresholds  are  estimated  to 
increase  the  shan;  of  loans  made  by 
HMDA-reporters  and  potentially  subject 
to  HOEPA  that  are  classifaul  as  high- 
cost  mortgages  from  O.Ot)  percent  of 
loans  to  0.4  percent. Under  the 
current  HOEPA  regulations,  fewer  than 
5  percent  of  small  depositorv 
institutions  are  estimated  to  make  (inv 
high-cost  mortgages,  and  only  about  0.2 


j)ercent  of  small  Dls  are  estimated  to 
have  made  at  least  10  high-cost 
mortgages  in  2011  (Table  2).  As 
expected,  the  e.stimates  imj)ly  that  the 
shares  of  lenders  woidd  have  heen 
larger  if  the  revised  thresholds  had  heen 
in  ])lace.“-*^  Nevertheless,  by  these 
estimates,  high-co.st  mortgages  would 
have  remained  a  small  fraction  of 
closed-end  originations  by  small  Dls. 
and  the  majority  of  small  Dls  would 
have  made  no  high-cost  mortgages 
under  the  revised  thresholds.^'*'* 


Table  2— Estimated  Number  of  Small  Dls  That  Originate  Any  High-Cost  Mortgages  or  10  or  More  High- 
Cost  Mortgages  Under  the  Current  and  Revised  HOEPA  Thresholds 


Pre-Dodd-Frank  Act 

Post-Dodd-Frank  Act 

Estimated  number  that  make  any  high-cost  mortgages  . 

501 

1710 

Percent  of  small  depository  institutions . 

4.9% 

16.6% 

Estimated  number  that  make  10  or  more  high-cost  mortgages  . 

22 

48 

Percent  of  small  depository  institutions . 

0.2% 

0.5% 

2.  Costs  to  Small  D(;positorv  Institutions 
From  Changes  in  Closed-End 
Originations 

To  gauge  the  potential  effect  of  the 
Dodd-Erank  Act  amendments  to  HOEPA 
related  to  closed-end  high-cost 
mortgages,  the  Bureau  aj)i)roximates  the 
potential  revenue  loss  to  Dls  that  report 
in  HMDA  based  on  the  estimated  share, 
from  HMDA,  of  home-secured  loan 


loiin  thresholds  are  well  holow  the  APR  Ihrosliolds 
for  HORPA.  The  spread  is  calcidated  as  of  the  date 
the  loan's  rate  was  set.  Hasiul  on  tliese  variahles.  the 
analysis  defines  as  a  high-cost  mortgage;  any  IIMUA 
loan  that  is  either  flagged  as  a  high-cost  mortgage 
or  that  has  an  estimated  ,\PK  spreail  that  exci;eds 
the  relevant  HOEPA  threshold.  Tlu;  cnrn;nt  HOEPA 
APR  threshold  is  relative  to  a  comparahh;  Treasrirv 
.security,  hut  the  re))orted  spread  in  HMDA  is 
ri;lative;  to  APOR.  so  it  is  not  possible  to  determine 
with  i:ertainty  whether  a  HMDA  loan  meets  the 
curr(;nt  APR  threshold,  and  not  all  loans  that  are 
e.stimal(;d  to  he  above  the  APR  threshold  are  flagged 
as  high-cost  mortgagi;s.  The  liureau  also  considi;r(;d 
a  narrower  definition  of  a  high-cost  mortgage, 
nam(;ly.  any  loan  that  was  identin(;d  as  a  high-cost 
mortgag(;  in  the  HMDA  data.  Oonclusions  based  on 
this  alternative  d(;rmition  are  (|ualitativ(;ly  similar 
to  those  nnd(;r  the  primarv.  mon;  cons(;r\  ativ(; 
definition  de.scrihc;d  above. 

Tlu;  statistical  modi;!  captures  the  effect  of  the 
changes  in  the  APR  thresholds  through  the  fact  that 
the  gap  hetw(;en  the  thresholds  and  .APR  wonid 
generally  narrow,  which  incr(;ases  the  estimated 
probability  that  a  loan  would  have  h(;en  flagg(;d  as 
a  high-cost  mortgage.  Modeling  the  prohahilitv  as  a 
function  of  loan  si/.i;  indirectly  ap|)roximates  the 
eff(;ct  of  the  Dodd-Frank  Act  revisions  to  the  |)oints- 
and-fees  thr(;sholds.  Mon;  s|)(;cincallv.  the  iioints- 
and-f(;es  threshold  is  defin(;d.  in  part,  based  on 
points  and  fees  as  a  |)ercentage  of  the  loan  amount, 
so  that,  given  two  loans  with  identical  points  and 
fees,  the  loan  with  a  smaller  loan  amount  should 
he  mon;  likely  to  hi;  flagged  as  a  high-cost  mortgage. 


originations  that  would  bt;  high-co.st 
mortgages  and  the  share  of  total  income 
(for  banks  and  thrifts}  or  total 
outstanding  biilances  (for  crtxlit  unions) 
ac,c.onnt(Kl  for  by  mortgitges  btistid  on 
(lall  Report  data.--**’ 

The  Burtian  estimates  that  high-cost 
clo.s(!(l-en(l  mortgages  account  for  just  a 
fraction  of  rttvenne  for  most  small  Dls 
under  both  the  current  and  revi.sed 


Indeed,  high-co.st  mortgages  are  more  prevalent  for 
loans  with  smaller  loan  amonnts  in  HMDA.  Thus, 
this  a|)|iears  to  provide  a  reasonable  approach  to 
t:aptnring  variation  in  the  likelihood  that  a  loan  is 
a  high-cost  mortgage.  The  liureau  solicited  public 
comment  seeking  information  or  data  (including 
data  on  points  and  fees  or  on  prepavmeni  penalties) 
from  interested  parties  that  could  he  used  to  rellne 
or  evaluate  this  approximation,  hut  the  Bureau  dill 
not  receive  anv  suc.h  information  or  data. 

-“•Loans  potentially  subject  to  HOEPA  coverage 
in  this  t:ontext  are  loans  for  non-husiness  purposes 
secured  by  a  lien  on  an  owner-occuiiied  1-4  family 
propertv.  including  manufactured  homes.  In 
addition,  the  estimate  of  the  share  of  loans  sidiject 
to  HOEPA  coverage  currently  excludes  purcha.se 
monev  mortgages,  which  are  included  in  the 
estimate  of  this  share  under  the  final  rule.  The 
estimated  share  of  loans  c.urrentiv  classified  as 
high-cost  mortgages  is  about  ll.Oti  percent  if 
pniT:hase-monev  mortgages  are  included  in  the  .set 
of  loans  considered. 

-■'^'fhe  esiimales  of  the  share  of  loans  that  would 
he  classifietl  as  high-cost  mortgages  if  the  revised 
thresholds  had  heen  in  place  are.  more  preciselv. 
estimates  of  the  numher  of  loans  potentially 
classified  as  high-cost  inorigages  and  do  not 
account  for  lenders'  decision  to  originate  or  not 
originate  a  loan  based  on  high-cost  mortgage  stains. 
If  some  lenders  avoid  making  high-co.st  mortgages, 
this  estimate  would  he  an  ujiper  honnd  on  the 
numher  of  high-cost  mortgages  that  might  he 
originated  under  the  revised  thresholds,  ’flu; 
estimated  numher  of  high-co.st  mortgages  in  the 


thro.sholds  (Tabli;  3).  Thi;  Biiroau 
o.stiniato.s  that.  po.st-Dodd-Frank  Act,  (1.8 
porcont  of  .small  Dls  might  lost;  more 
than  1  percent  of  revenue,  compared 
with  2.2  percent  of  small  Dls  under  the 
ctirrent  thresholds.  At  mo.st.  abotit  two 
j)ercent  of  small  Dls  would  have 
revtmue  losses  gretiter  than  3  percent  if 
these  creditors  chose  to  make  no  closed- 
tmd  high-cost  mortgages. 


ah.sence  of  h;nders'  responses  is  the  n;levant 
esiimale  for  gauging  the  maximum  loss  in  ri;venue 
that  could  occur  for  a  lender  that  chose  to  make  no 
high-co.st  mortgages  und(;r  the  revised  thresholds. 

^““The  share  of  small  Dls  estimated  to  make  anv 
high-cost  mortgages  under  the  revised  HCfEP.A 
thresholds  is  substantially  higher  in  this  analysis 
than  in  the  analvsis  conducted  at  the  projiosal 
stage.  This  |)rimarilv  reflects  a  diflerence  in  how  the 
results  an;  r(;porl(;d.  Tlu;  previous  analysis  only 
count(;d  lenders  that  wi;re  estimated  to  make  at 
least  one  high-co.st  mortgage  und(;r  tlu;  revised 
thresholds  as  making  a  high-cost  mortgage.  This 
analvsis  counts  lenders  that  are  estimat(;d  to  have 
a  small,  hut  non-zero,  prohahilitv  of  making  a  high- 
cost  mortgage.  weighl(;il  hv  that  prohahilitv.  Note 
that  this  do(;s  not  increase  the  share  of  small  Dls 
estimated  to  make  It)  or  more  high-cost  mortgages, 
'fhese  and  other  estimates  in  this  analvsis  can  of 
course  differ  from  estimates  iiresented  in  the 
proposal  due  to.  for  i;xamph;,  ri;fin(;nu;nts  in  the 
estimation  nu;thodologv  and  tlu‘  incorporation  of 
updat(;d  data. 

-““Data  on  int<;r(;st  and  fee  income  are  not 
available  in  the  credit  union  ('.all  R(;port  data,  'fhis 
calculation  assumes  that  interest  and  fei;  income  for 
HOEPA  and  non-high-t:ost  mortgages  an; 
comparable  at  hanks  and  thrifts  and  assumes  that 
tlu;  share  of  outstanding  balances  accounted  for  hv 
mortgages  is  a  reasonable  proxv  for  tlu;  share  of 
mortgage  revenue  fora  given  credit  union. 
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Table  3— Estimated  Revenue  Shares  Attributable  to  Closed-End  High-Cost  Mortgage  Lending  for  Small 

DIs  Pre-  and  Post-Dodd-Frank  Act 


Pre-Dodd-Frank  Act 

Post-Dodd-Frank  Act 

Number  with  HOEPA  revenue  share  >1%3 . 

229 

696 

Percent  of  small  depositories  . 

2.2% 

6.8% 

Number  with  HOEPA  revenue  share  >3%** . 

76 

225 

Percent  of  small  depositories  . 

0.7% 

2.2% 

®  Revenue  shares  for  commercial  banks  and  savings  institutions  are  based  on  interest  and  fee  income  from  loans  secured  by  1-4  family 
homes  (including  HELOCst,  which  cannot  be  distinguished)  as  a  share  of  total  interest  and  non-interest  income.  NCUA  Call  Report  data  for  cred¬ 
it  unions  do  not  contain  direct  measures  of  income  from  mortgages  and  other  sources,  so  the  mortgage  revenue  share  is  assumed  to  be  propor¬ 
tional  to  the  dollar  value  of  closed-  and  open-end  real-estate  loans  and  lines  of  credit  as  a  share  of  total  outstanding  balances  on  loans  and 
leases. 


3.  Open-Kiul  HOFPA  Lending  by  Small 
I3(!|)ository  Institutions 

Call  Report  data  for  banks  and  thrifts 
indicate  that  nearly  all  banks  and  thrifts 
that  make  home-equity  lines  of  credit 
also  make  clo.sed-end  mortgages,  so  the 
estimated  numbers  of  affected  entities 
are  essentially  identical  to  those  shown 
in  the  first  two  rows  of  Table  1  when 
considering  institutions  that  make  either 
open-  or  closed-end  mortgages.--*"  Ha.sed 
on  the  credit  union  Call  Report  data,  the 


Hunjaii  estimates  that  248  cnulit 
union.s — all  hut  two  of  which  were 
small  entitie.s — originated  MELOCs  hut 
no  closed-end  mortgages  in  2011.  Thus, 
the  Bureau  estimates  that  4,420  credit 
unions  and  3,480  small  credit  unions 
would  ])otentially  he  affected  hv  either 
the  changes  to  clo.sed-end  thresholds  or 
the  extension  of  HOEFA  to  HELOCs. 
With  regard  to  non-Dls.  the  Bureau 
estimates  that  few,  if  any,  non-Dls  that 
are  small  entities  make  HELOCs  h(;caiise 
non-Dls  generally  are  le.ss  likely  to  h(! 


able  to  fund  lines  of  credit  and  to  have 
acce.ss  to  the  jjayment  system. 

4.  Effect  of  the  Dodd-Frank  Act  on 
Open-End  HOEFA  Lending 

HELOCs  account  for  more  than  ten 
percent  of  the  value  of  out.standing 
loans  and  leases  for  about  12—13  percent 
of  small  DIs,  and  they  comprise  more 
than  one-fpiarter  of  out.standing 
balances  on  loans  and  leases  for  only 
about  2-3  i)ercent  of  small  DIs  (Table  4). 


Table  4— HELOCs  Represent  a  Modest  Portion  of  Most  Small  Depositories’  Lending 


Percent  of  DIs** 

Number  of  DIs® 

HELOCs  >  10%  of  all  loans/leases  . 

HELOCs  >  25%  of  all  loans/leases  . 

11.6-13.2 

2.3-3.0 

1,196-1,354 

233-304 

First-lien  HELOCs  cannot  be  distinguished  from  other  first  liens  in  the  credit  union  Call  Report  data.  The  ranges  reflect  alternative  assump¬ 
tions  on  the  value  of  credit  union's  HELOC  receivables;  the  lower  bound  assumes  that  no  first  liens  are  HELOCs,  and  the  upper  bound  assumes 
that  all  adjustable-rate  first  liens  with  an  adjustment  period  of  one  year  or  less  are  HELOCs. 


.*).  Direcf  Costs  Associated  With  the 
Dodd-Frank  Act  for  Open-End  High- 
Cost  Mortgag(!S 

Data  from  SCF  indicate  that  an 
estimated  3.2  percent  of  outstanding 
HELOCs  would  potentially  meet  the 
AFR  thresholds.  The  analysis  of  closed- 
mid  mortgages  for  HMDA  reporters 
imply  that  about  .'55  jiercent  of  loans  that 
meet  any  HOEl’A  threshold  meet  the 
AFR  threshold.  Thus,  combining  these 
estimates  suggests  that  about  5.8  percent 
of  HELOCs  might  meet  the  HOEl*A 
thresholds.--*' 

The  .SCF  is  the  only  source  of 
nationally  representative  data  on 
interest  rates  on  consummated  HELOCs 
that  the  Bureau  is  aware  of.  hut  the 
Bureau  acknowledges  that  the  .SCF 
jirovides  a  .small  sample  of  HELOCs. 
'rims,  in  addition  to  the  a])proximation 


-■"‘.Sovtiii  ()l  till!  .1.207  coninKinlal  hanks  and 
savings  inslilnlions  witli  oulslandin^  revolving 
inortgago  ntcnix  aljhjs  niporlnd  nnitlKM- onl.slanding 
c:l()S(!d-(!nd  nHanvahlns  nnr  originations  in  UMDA. 
Fivo  of  Ihosii  wort!  small  do|M)silori«!S. 


error  in  extrapolating  from  clo.sed-end 
mortgages  to  HELOCs  due  to  data 
limitations,  the  .SCF-hased  estimate  of 
3.2  percent  is  likely  imprecisely 
e.stimated  hut  reflects  the  best  available 
e.stimate  given  existing  data.  Civen  the.se 
caveats,  the  analysis  considers  how  the 
conclusions  would  differ  if  one  assumed 
that  a  greater  fraction  of  HELO("s  would 
meet  the  HOEFA  thresholds.  For 
context,  as  noted  above,  the  Bureau 
estimates  that  roughly  0.4  peri;ent  of 
closed-end  mortgages  reported  in 
HMDA  would  he  high-co.st  mortgag(!s,  a 
percentage  that  is  about  one-fifteenth  of 
th(!  e.stimate  for  HELOCs.  which  might 
sugge.st  that  the  HELOC  estimate  is 
con.servative. 

The  Bureau  estimates  that,  if  the 
rough  estimate  of  5.8  percent  described 
above;  were  accurate,  about  OOO  small 


-■*'  11u!  stiiiri!  of  high-cost  llFl.OC.s  th:il  iniuil  tin; 
Al’K  Ihroshold  .n-guahly  might  ho  groatort)!-  loss 
than  th(!  sharo  for  closod-ond  high-cost  mortgag(!s. 
On  tlu!  ono  hand.  IlFI.OOs  torn!  to  ho  forsmallor 
amounts.  so  points  and  Iihis  may  torn!  to  lx;  a  largor 


DIs  (about  six  percent  of  small  DIs) 
would  ex])erience  a  revenue  loss  that 
exce(;ds  one  jjercent  (Table  5).  If  the 
actual  pro))ortion  of  high-cost  HELOCs 
were  a  hit  more  than  50  ];(;rcent  higher 
than  the  Bureau  estimates,  i.e.,  at  9 
pttrcent,  then  the  e.stimated  share  of 
small  depositories  that  might  exjjerience 
a  1  p(;rcent  revenue  loss  increases  to  not 
(juite  11  percent,  and  about  1.4  jiercent 
of  small  DIs  might  exjierience  a  lo.s.s 
gr(;ater  than  3  jiercent  of  revenue  by 
these  estimates.  Under  the  even  more 
con.servative  assumjition  that  12  jiercent 
of  HELOCs  are  high-cost  mortgages  (/.e.. 
more  than  douhle  the  .SCF-hase(I 
e.stimate),  about  14  jiercent  of  small  DIs 
might  he  exjiected  to  lose  greater  than 
1  Jiercent  of  revenue,  and  less  than  3 
Jiercent  of  DIs  would  have  e.stimated 
losses  that  exceed  3  jiercent  of  revenue. 


|)ci-ci!nl  of  loan  si/.o.  On  tlio  othor  hand,  llu;  Hnrcum 
holiovo.s  that  points  and  fiuis  mav  ho  loss  provalont 
for  Hld.Ofis  than  for  closiul-ond  mortgages. 
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Table  5— Estimated  Shares  of  Revenue  From  Post-Dodd-Frank  Act  High-Cost  HELOCs  for  Small 

Depository  Institutions 


Assumed  share  of  post-DFA  high-cost  HELOCS 


5.8  percent 

9  percent 

12  percent 

Number  with  HOEPA  revenue  share  >1%'*  . 

606 

1,110 

1,473 

Percent  of  small  depository  institutions . 

5.9% 

10.8% 

14.3% 

Number  with  HOEPA  revenue  share  >3%  ^ . 

31 

139 

300 

Percent  of  small  depository  institutions . 

0.3% 

1 .4% 

2.9% 

'’First-lien  HELOCs  cannot  be  distinguished  from  other  first  liens  in  the  credit  union  Call  Report  data.  The  estimated  revenue  shares  assume 
all  adjustable-rate  first  liens  with  an  adjustment  period  of  one  year  or  less  are  HELOCs  (corresponding  to  the  upper  bound  estimates  in  Table  4). 


For  depository  institutions,  the 
potential  loss  in  revenue  due  to  the 
Dodd-Frank  Act  revisions  to  HOEPA 
comprises  the  losses  from  both  closed- 
and  open-end  lending.  To  assess  the 
potential  revenues  losses  for  Dls  from 
l)oth  .sources,  the  Bureau  first  estimates 
the  combined  loss  l)ased  on  the 
assumjjtion  that  12  jiercent  of  HELCX's 
would  he  high-cost  mortgages.--^-  Under 
this  quite  con.servative  a.ssumj)tion,  the 
Bureau  estimates  that  roughly  22 
percent  of  small  Dls  would  lose  more 
than  one  j)en;ent  of  revenue  ifthe.se 
creditors  made  neither  closed-end  nor 
open-end  high-cost  mortgages,  and 
fewer  than  (5  percent  of  small  Dls  would 
lo.se  3  jiercent  of  revmme  under  this 
scenario.  The  Bureau  Believes  that  this 
estimate  jirovides  an  extremely 
conservative  nppcm  hound  on  the 
revenue  lo.sses  that  a  small  Dl  might 
incur  for  at  least  thnu;  reasons.  First,  the 
estimate  assumes  that  all  of  these  small 
Dls  cease  making  all  loans  that  will  he 
covered;  in  fact,  lenders  may  continue 
to  extend  these  loans,  especially  if  they 
constitute  an  im|)ortant  source  of 
revenue.  Second,  rather  than  forgo 
making  these  loans  entirely,  lenders 
may  offer  alternative  loans  that  do  not 
exceed  the  HDEBA  thresholds.  This  may 
residt  in  some  loss  of  revenue,  relative 
to  loans  above  the  thresholds,  hut  not  all 
of  the  revenue  associated  with  the  loan. 
Finally,  the  SCF-hased  estimate  is  the 
Best  available  estimate  of  the  current 
share  of  HELOCs  that  might  meet  the 
H(3EFA  threshold,  hut  it  is  likely  quite 
imj)reci.sely  estimated.  The  Bureau 
notes  that  the  share  of  HELOCs  that 
might  exc(!ed  the  APR  thnishold  in  the 
three  jirior  waves  of  the  SCF  was  Below 
2  i)ercent.  versus  the  3.2  percent 


-■•-Tlii.s  calculiilioii  is  IkisihI  on  osliniatin^  tho 
potiMitial  roviauii!  lo.ss  on  HI'JI.CXis  lor  oach 
tiopositorv  bastui  on  inlonnation  in  Iho  (lall  Koporl 
data.  Tins  (isliinalo  is  conihinod  with  an  ostiinato  (d 
losses  on  closod-end  niorlgasos  for  IIMUA 
njporlors.  TIh!  Bunsui  llnai  (!Sliniat(!S  llio  prohahilitv 
that  a  I)I  that  does  not  report  in  HMDA  wouhl  have 
a  coinhiiKtd  revcnuio  loss  of  more  than  one  percent 
based  on  the  institution  tvpe.  assets,  and  the 
estimated  potential  perc(mta}>o  revenue  loss  on 
lILLUCs. 


estimate  from  the  2010  SCF.  If  the  .share 
of  HELOCs  that  might  exceed  the  APR 
thre.shold  is  in  fact  2  percent,  that 
would  snhstantially  reduce  the 
e.stimated  shan;  of  small  Dls  that  would 
experience  1  percent  or  3  percent 
reductions  in  revenue. 

If  insttiad  9  ))ercent  of  HELOCs  were 
high-cost  mortgage.s — a  projtortion  mon; 
than  .'50  percent  greater  than  the 
estimate  Based  on  the  SCF  and  therefore 
still  conservative — the  Bureau  estimates 
approximately  19  percent  of  small  Dls 
would  have  comhined  lo.sses  that 
excecnl  1  percent  of  revenue,  and  about 
4  jjercent  of  small  Dls  would  lo.se  more 
than  3  ])(!rcent  of  revenue.-^'* 

/i.  Impact  of  Revised  Thresholds  on 
Non-Depository  institutions  Closed-End 
IIOERA  iAuiding  by  Sniali  Non- 
Depositorv  Institutions 

The  Bureau  estimates  ha.sed  on  the 
MCR  data  that  2,294  out  of  2,787  total 
non-depository  mortgage  originators  are 
small  entities  ('Table  1).  According  to 
the  MCR  data,  manv  non-Dl  creditors 
originate  jn.st  a  few  loans.  Just  less  than 
one-third  of  nonhank  caeditors  are 
estimated  to  have  originated  ten  or 
fewer  loans,  for  example,  and  over  40 
pcircent  of  non-DIs  made  at  most  2.'5 
loans.  These  fractions  are  (!ven  greater 
for  small  non-DIs  as  well.-’’** 

The  Bureau  estimates  that  the  numher 
of  high-cost  mortgages  originated  By 
non-DIs  that  rejjort  in  HMDA  wouhl 
increase  from  fewer  than  200  loans 
under  the  current  thresholds  to  over 
12,000  if  the  post-Dodd-Frank  Act 
thresholds  applied. The  Bureau  notes 
that  this  is  a  substantial  increase. 
However,  even  with  this  large  e.stimated 
increase  in  the  ah.solnte  nnmher  of  high- 


■^■*'‘Th(i  cnncspomlin'’  iistimiiUis  for  nil  Dls  an; 
comparahlo. 

()v(!r  half  of  non-l)l  orisinalors  also  hrokor 
loans.  Kovonim  from  hrokorinf;  or  olhor  sourtais  may 
mitigate  Iho  |)oli!nlial  nivonuo  losses  of  Ilio  Dodd- 
frank  Act  amondmonis  on  those  creditors. 

-■''•linlike  thefiall  Report  data  for  Dls.  Iiowever. 
the  liureaii  cannot  currently  match  the  MUR  data 
to  HMDA  to  proj(H:t  UOld’A  l(Midine  uiuler  the  post- 
Dodd-lTank  Act  thresholds  hv  non-DIs  that  do  not 
reijort  in  HMDA. 


cost  mortgages,  the  Bureau  estimates 
that  this  numher  corresponds  to  less 
than  0.8  percent  of  all  closed-end  credit 
transactions  ])otentially  subject  to 
HOEPA  coverage  originated  by  non-DIs 
that  report  in  HMDA.  Moreover,  roughly 
80  percent  of  the  e.stimated  increase  is 
driven  by  two  creditors  that  made  no 
loans  in  201 1  that  were  flaggeil  as  high- 
cost  mortgage.s  in  HMDA  hut  that 
account  for  the  majority  of  the  new 
high-co.st  mortgage.s.  'Three  additional 
en'ditors  account  for  another  roughlv  .5 
percent  of  the  new  high-cost  mortgage.s. 
'The  majority  of  originations  by  these 
five  crcxlitors  wen;  mortgages  on 
manufactured  homes,  particularly 
pnrchasi'-money  mortgage.s.  Based  on 
the  numher  of  originations,  the  Bureau 
hedieves  that  the  largest  creditors  for 
manufactured  homes  are  not  small 
entities.  'The  increase  in  the  nnmher  of 
loans  covenul  therefore  verv  likelv 
overstates  the  impact  on  small  entities. 

In  estimating  the  effects  of  the  Dodd- 
Frank  Act  revisions  to  HOEPA  on  non- 
DIs’  revenues,  the  Bureau  a.ssumes  that 
the  share  of  revenue  from  HOEPA 
lending  is  the  .same  as  the  share  of 
HOEPA  originations  for  a  given  creditor. 
Thus,  to  examine  the  impact  of  the  final 
rule  on  revenue  for  non-DIs,  the  Bureau 
estimates  the  prohahilitv  that  high-co.st 
mortgages  compri.se  more  than  1 
percent.  3  percent,  or  .'5  percent  of  all 
originations  for  non-DIs  that  report  in 
the  2010  HMDA  data  and  extrapolates 
these  estimates  for  non-DIs  that  do  not 
report  in  HMDA.-*'‘ 

Under  this  assumption,  the  MCR  data 
indicate  that  high-co.st  mortgage.s 
accounted  for  more  than  1  percent  of 
revenue  for  about  .'5  ])ercent  of  small 
non-DIs  in  2011  ('Table  (i)  and  for  more 
than  .'5  percent  of  revenue  for  a  slightly 
smaller  fraction. Roughly  one  fifth  of 


-■"•TIu!  uxtrapoiiition  is  doiU!  hascul  on  Iho 
uuiuIhu'  of  originations  and  wholhor  Iho  non-Dl 
originalod  anv  HOM’A  loans  in  2011  undorlho 
cuiTfuit  HOLI’.X  Ihrosholds. 

''■'^Thoso  osliinatos  aro  hasod  in  part  on  inodoling 
rovonuo.  and  Ihoroldro  Iho  likolihood  that  a  non-Dl 
is  a  small  onlitv.  hocau.so  data  on  rovonuo  aro 
ini.ssing  for  Iho  majorily  of  (jriginalors  in  Iho  MfiR 
data. 
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.small  non-Dls  are  estimated  to  have  and  points-and-lees  thresholds,  and  3  percent  of  revenue  or  .1  percent  of 

mom  thanl  percent  of  revenue  from  ahont  11  percent  and  7  percent  of  small  revenue,  respectively,  from  high-cost 

high-co.st  mortgages  under  the  new  Al’R  non-ills  are  estimated  to  have  more  than  mort gages. 


Table  6— Estimated  Shares  of  High-Cost  Mortgage  Originations  for  Small  Non-DIs  Pre-  and  Post-Dodd- 

Frank  Act  a 


'’Number  and  percent  ot  post-Dodd-Frank  Act  HOEPA  originations  are  projected  based  on  estimated  post-Dodd-Frank  Act  originations  of  high- 
cost  mortgages  by  HMDA-reporting  non-Dls,  conditional  on  total  originations  in  201 1  and  on  origination  of  any  pre-Dodd-Frank  Act  high-cost 
mortgages  in  201 1 .  In  particular,  in  projecting  the  probability  that  a  creditor  made  more  than  a  given  percent  of  high-cost  mortgages  post-Dodd- 
Frank  Act,  the  Bureau  controls  for  whether  the  creditor  made  any  pre-Dodd-Frank  Act  high-cost  mortgages  in  201 1 .  To  estimate  the  number  of 
small  entities,  revenue  for  entities  that  did  not  report  revenue  is  estimated  based  on  the  dollar  value  and  number  of  loans  originated  and  the  dol¬ 
lar  value  and  number  of  loans  brokered. 


F.  'VILA  and  HLSPA  Connsaling-Relatad 
Provisions 

The  final  rule  al.so  imj)lement.s  two 
Dodd-Frank  Act  j)rovi,sion.s  related  to 
honuiownership  counseling.  The  Bunuiii 
expects  that  neither  ofthe.se  provisions 
will  residt  in  a  sizable  revenue  loss  for 
small  cnalitors.  The  first  nujiiires  that  a 
creditor  obtain  sufficient  docinnentation 
to  demon.strate  that  a  borrower  received 
hom(;ownershi|)  counseling  Ixdore 
extending  a  negative-amortization 
mortgage  to  a  first-time  borrower.  This 
r(!(|nirement  will  likely  ap])ly  to  only  a 
small  fraction  of  mortgages:  onlv  0.8 
pm'cent  of  first-liens  in  the  2010  S(;F 
reportrully  had  lujgative-amortization 
features,  and  by  (hifinition  this  is  an 
upp(!r  hrrund  on  the  share  of  negative- 
amortization  first-lien  mortgag(!s  held  by 
first-time  borrowers.-’’*  Moreov(!r,  the 
provision  only  recjiiinjs  a  creditor  to 
obtain  documentation,  which  the 
Bureau  expects  to  he  a  c:omparatively 
low  burden.  For  these  reasons,  the 
Biinum  believes  that  the  burden  to 
cnulitors  would  he  minimal,  as  noted  in 
Barts  VI 1  and  IX. 

'I’he  second  j)rovi.sion  is  a  new 
nupiirement  that  lenders  provide  loan 
a])plicant.s  a  li.st  of  homeownership 
coun.seling  agenci(!s  from  either  a  Web 
site  maintained  by  the  Bureau  or  data 
made  available  hv  the  Biircuni  or  MUD 
for  lend(!rs  to  use  in  comjjlying  with 
this  ri!(|uir(!ment.  lJnd(!r  the  final  rule, 
this  recinirement  would  ajjplv  to  all 
apjdicants  for  a  federally  ndated 
mortgage  (except  for  aj)|)licants  for  a 

-'"‘TlKMJxIriipDliilion  fmm  iion-Dls  IIihI  n^port  in 
IIMDA  U)  noii-Uls  that  do  not  r(iporl  in  IIMIIA 
assninos  that  pattiirns  of  hMuling  ainon^  non- 
roportors  aro  similar  to  pattorns  at  ro|)ort(!rs  that 
havo  coinparaiih;  originations  and  that  did  or  did 
not  niak(!  high-cost  inortgagos.  Tho  (ixtrapolation  is 
snhj(x:t  to  tho  caivoat  that,  in  classifying  londors 
hasod  on  origination  vohimos.  it  does  not 
di.stingnish  iMstwoon  originations  of  piindiaso- 


rttverse  mortgage  trans.iction  or  a 
mortgage  secured  by  a  timeshare)  and  so 
would  a])])ly  to  a  large  ninnher  of 
a])plication.s — under  the  Bureau’s 
estimation  methodology  in  analyzing 
the  paper  work  burden,  nearly  1.’) 
million  ajjjjlications  for  mortgages  and 
lIFhOGs.  Neverthehiss.  the  Bureau 
believes  the  hitrden  is  likely  to  he 
minimal — less  thiin  $  1  pttr 
application — heciinse  it  should  ht; 
straightforward  to  obtain  and  to  provide 
the  nupiired  information  from  the  Web 
site  or  data  made  avtiilahle  to  the  lender. 
I'Tirther,  the  list  will  likely  he  jM'ovided 
with  other  documents  that  tin;  ai)])licant 
must  receive  from  the  lender. 

a.  (ioncinsion 

The  Bunxin  estimates  that,  under  the 
final  rule,  only  a  small  fraction  of 
depository  institutions  would  he 
expected  to  lose  more  than  three  or  even 
more  than  one  pijrcent  of  revenue  even 
under  the  conservative  assumption  that 
cnulitors  forgo  making  any  high-cost 
mortgages.  For  examjjle,  under  the 
assumption  that  9  percent  of  MELCK^s 
fell  within  the  HOEBA  threshold.s — a 
])roportion  mon;  than  .'50  jiercent  higher 
than  the  estimate  based  on  the  SCF  and 
thercifore  (piite  con.servative — the 
Bureau  estimates  that  about  10  percent 
of  small  Dls  would  have  combined 
los.ses  that  exccuid  one  percent  of 
nivenue,  and  about  4  percent  of  small 
Dls  would  los(!  more  than  three  i)erc(!nt 
of  revenue.  In  all  cases,  the  Tll.A  and 
RE.Sl’A  couns(!ling  provisions  noted 

moiuiv  mortgages  compared  with  r(!rmaiice  or 
liome-improvmmait  loans.  As  noted,  the  post-Dodd- 
Frank  Act  r(!visions  to  UOfl’A  may  particidarly 
increase  tli(!  share  of  high-cost  mortgagets  among 
creditors  that  s|)(M:iali/.e  in  home  purchase  loans, 
including  cretditors  that  speciali/.e  in  loans  for 
purchasing  maimfactunal  homes. 

For  c()nt(!Xt.  tiu!  comparahle  shares  of  loans 
that  allowed  for  lUigative  amortization  in  the  I'lH'l- 


ahovt!  would  have  little  impact  on  the.se 
imjjact  estimates. 

For  non-depositorv  in.stitntions,  about 
20  jiercent  of  small  non-Dls  are 
estimated  to  have  more  th;m  1  percent 
of  revtmiu;  from  high-c:ost  mortgages 
niuier  the  new  ABR  and  ])oints-and-fees 
thresholds,  and  about  11  ])ercent  of 
small  non-Dls  are  estimated  to  have 
more  than  three  ])ercent  of  revenue  from 
high-cost  mortgages.-’’"  In  all  cases,  the 
'I'lLA  and  RESBA  coun.seling  ])rovisions 
noted  above  would  have  little  iinjiact  on 
the.se  imjiact  estimates. 

(lertification 

Accordingly,  the  undersigned  certifies 
that  this  rule  will  not  have  a  significant 
economic  iinj)ai:t  on  a  substantial 
number  of  small  entities. 

IX.  Paperwork  Reduction  Act 

(](!rtain  i)rovisions  of  this  final  rule 
contain  “collection  of  information’’ 
recpiirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  lOO.*!  (44 
U.S.C.  3.'5()1  ot  seq.)  (Baj)erwork 
Reduction  Act  or  BRA).  Under  the  BRA, 
the  Bureau  may  not  conduct  or  spon.sor 
a  collection  of  information  unless  QMB 
approved  the  collection  under  the  BRA 
and  the  OMB  control  ninnher  obtained 
is  displayed.  Further,  notwith.standing 
any  other  provision  of  law,  no  person  is 
reijiiired  to  comjily  with,  or  is  subject  to 
any  penalty  for  failure  to  comply  with, 
a  collection  of  information  does  not 
disjilay  a  currently  valid  OMB  control 
number  (44  U.S.tL  .3.'512).  The  Bureau’s 
OMB  control  ninnher  for  Regulation  X  is 

2004  .SCFs  viii'idd  lM(tw(!(!n  l.;i-2.:5  piirccml  of  Idiins. 
mid  llu!  2007  .SCF  (i.slimalo  was  0.;t  porccail.  'rimso 
porconlagos  an;  liasod  on  I  ho  share  of  moiigago 
horrowors  who  said  their  payment  did  not  change 
whim  the  interest  rate  on  their  adjnstahle-rate 
mortgage  changed. 
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31 ZO-OOIC)  and  for  Regulation  Z  is 
3170-0015. 

riiis  Final  Rule  contains  an 
information  collection  re(]uireinent  that 
has  not  he(;n  approved  hy  the  OMB  and. 
therefore,  is  not  effective  until  OMB 
aj)])roval  is  obtained.  The  unapproved 
information  collection  retinirement  is 
c:ontained  in  §  1024.20  of  the  regulation. 
'I’he  Bureau  will  publish  a  separate 
notice  in  the  I-’ederal  Register 
announcing  the  submission  of  this 
information  collection  reciiiirement  to 
OMB  as  well  as  OMB’s  action  on  this 
suhmission  including  the  OMB  control 
number  and  expiration  date.  The  Final 
Rule  also  compri.ses  information 
collections  contained  in  §1^  1026.32, 
1026.34(a)(5),  and  1026.36(k)  of  the 
regidation  that  have  been  pre-apj)roved. 

On  August  15,  2012,  notice  of  the 
j)ropo.sed  rule  was  ])nhlished  in  the 
Federal  Register  (FR).  'I’he  Bureau 
invited  comment  on: 

(1)  Whether  the  propo.sed  collection 
of  information  is  neces.sary  for  the 
proper  performance  of  the  Bureau’s 
functions,  including  whether  the 
information  has  ])ractical  utility: 

(2)  The  accuracy  of  the  Bureau’s 
estimate  t)f  the  burden  of  the  proposed 
information  collection,  including  the 
cost  of  com])liance; 

(3)  Ways  to  enhance  the  (juality, 
utility,  and  clarity  of  the  information  to 
he  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  technicpies  or  other  forms  of 
information  lechnologv. 

The  comment  period  for  the  final  rule 
ex])ired  on  October  15,  2012. 

In  c:oniunction  with  the  projjosal,  the 
Bureau  receiv(;d  comments  on  the 
merits  of  various  aspects  of  the  final 
rule,  including  the  burden  of 
com])liance  generally.  These  comments 
relate  to  core  i.ssues  in  the  propo.sal,  and 
the  Bureau’s  consideration  of  the.se 
comments  is  discussed  ahcjve.  Sin'eral 
commenters  stated  generally  that  the 
Bureau  underestimated  the  com])liance 
burden.  However,  verv  hnv  comnumts 
s])ecifically  addressed  specific 
estimates,  assumiitions  or  calculations 
used  to  derive  the  pajjerwork  burden 
estimates  for  the  Bureau’s  amendments 
to  Regulation  Z.  One  commenter  did 
])rovide  an  alternative  specific 
estimate — 6400  hours  for  each  lender — 
of  the  time  cost  for  legal  and  compliance 
staff  to  review  the  rule  (including  both 
the  Regulation  X  and  Regulation  Z 
comjjonents).  The  commenter  did  not 
detail  the  basis  for  this  estimate,  and  the 
Bureau  believes  it  overestimates, 
possibly  to  a  substantial  degree,  the  time 
re(|uired  for  legal  and  com])liance  staff 


to  review  the  rule.  The  Bureau  also 
notes  that  its  methodology  e.stimating 
the  time  cost  of  reviewing  regulations 
bears  similarities  to  tho.se  taken  by  other 
agencies.  The  Bureau  is  largely  restating 
its  burden  estimates  from  the  proposed 
rule  for  Regulation  Z.  though,  to  provide 
blitter  j)ublic  information,  the  analysis 
includes  revi.sed  estimates  that  reflect, 
e.g.,  updated  data. 

The  Bureau  also  received  a  few 
comments  addressing  the  paperwork 
burden  of  providing  a  li.st  of 
homeownership  coun.seling 
organizations  in  connection  with  each 
mortgage  loan  ap|)lication,  as  recpiired 
by  the  Bureau’s  amendments  to 
Regulation  X.  For  example,  one  large 
bank  stated  that  the  new  coun.selor  list 
reijuirement  would  reijuire  manually 
generating  a  separate  list  for  each 
apj)licant.  The  commenter  argued  that 
hundreds  of  hours  per  day  would  be 
recpiired  to  generate  and  provide  the 
di.sclosnre  lists  and  that  the  jiroposal 
could  re.sult  in  as  many  as  42,()()() 
viirsions  of  the  disclosure.  Other 
commenters  generally  as.serted  that  the 
Bureau  underestimated  the  paperwork 
burden  that  will  accomjianv  generating 
and  providing  a  counselor  li.st  in 
connection  with  every  mortgage 
ajiplication.  As  discussed  in  the 
analysis  of  §  1024.20  above,  some 
commenters  jirovided  suggestions  for 
minimizing  their  compliance  burden, 
which  akso  im])acl  their  })a]K;rwork 
burden.  The  Bureau  is  modifying 
§  1024.20  in  response  to  the.se 
comments  by,  for  example,  exempting 
some  types  of  loans  from  the  list 
reipiirement,  reducing  uncertainty 
regarding  compliance  with  the 
recpiirement  for  lenders  through  the  use 
the  Web  site  portal  that  the  Burc^au  will 
jirovide,  and  giving  lenders  the  option 
to  comply  through  the  use  of  data  they 
can  import  into  their  systems  to  create 
the  list. 

This  final  rule  amends  12  CFR  part 
1024  (Rcjgulation  X)  and  12  CFR  jjart 
1026  (Rcjgulation  Z).  Both  Regulations  X 
and  Z  currently  contain  collections  of 
information  apjiroved  by  OMB.  RESPA 
and  Regulation  X  are  intendcid  to 
])rovide  consumers  with  greater  and 
timelier  information  on  the  nature  and 
costs  of  the  residential  real  estate 
settlement  process.  As  jjreviously 
discu.ssed,  the  final  rule  amends  the 
information  collections  currently 
reipiired  by  Regulation  X  by  reipuring 
that  lenders  distribute  to  apj)licants  for 
most  federally  related  mortgage  loans  a 
list  of  homeownership  coun.seling 
organizations  located  in  the  area  of  the 
a])j)licant.  See  the  section-hy-section 
analysis  to  §  1024.20,  above.  'FILA  and 
Regulation  Z  are  intended  to  ensure 


effective  disclosure  of  the  costs  and 
terms  of  credit  to  consumers.  As 
previously  di.scussed,  the  final  rule 
amends  the  information  collections 
currently  reipnred  by  Regulation  Z  by 
expanding  the  categories  of  loans  for 
which  a  special  H()EPA  disclosure  is 
reipiired  and  requiring  creditors  to 
receive  and  review  confirmation  that 
prosjiective  borrowers  of  high-co.st 
mortgages  and,  in  the  ca.se  of  first-time 
borrowers,  negatively  amortizing 
mortgage  loans  have  received  reipiired 
j)re-loan  counseling.  .See  geneii/Z/i' the 
sect ion-bv-sect ion  analvsis  to 
§  1026. 32(a)(1)  and  (c).'(?  1026..34(a)(5), 
and  §  1026.36(k). 

The  information  collection  in  the  final 
rule  is  required  to  provide  benefits  for 
consumers  and  is  mandatorv.  See  15 
U..S.C.  1601  et  .sei/.;  12  U.S.C.  2601  e/ 

.sei/.  Because  the  Bureau  does  not  collect 
any  information  under  the  final  rule,  no 
issue  of  confidentiality  ari.ses.  The  likely 
respondents  would  be  dejjository 
institutions  (/.e.,  commercial  banks/ 
sayings  institutions  and  credit  unions) 
and  non-depository  institutions  (y.e., 
mortgage  companies  or  other  non-hank 
lenders)  subject  to  Regulation  X  or  the 
high-cost  mortgage  requirements  or 
negative  amortization  loan  coun.seling 
reipiirements  of  Regulation  Z.“'‘' 

Under  the  final  rule,  the  Bureau 
accounts  for  the  entire  j)a])erwork 
burden  for  respondents  under 
Regulation  X.  The  Bureau  generally  akso 
accounts  for  the  jiaperwork  burden 
associated  with  Regulation  Z  for  the 
following  respondents  pursuant  to  its 
administrative  enforcement  authority: 
insured  depository  institutions  with 
more  than  .$10  billion  in  total  as.sets, 
their  depository  institution  affiliates, 
privately  insured  credit  unions,  and 
certain  non-depository  lenders.  The 
Bureau  and  the  FTC  generally  both  have 
enforcement  authority  over  non¬ 
depository  institutions  for  Regulation  Z. 
Accordingly,  the  Bureau  has  allocated  to 
itself  half  of  the  e.stimated  burden  to 
non-dej)o,sitory  in.stitutions,  and  the 
Bureau  has  also  allocated  to  itself  half 
of  the  estimated  burden  for  privately 
insured  credit  unions.  Other  Federal 
agencies  are  responsible  for  e.stimating 
and  reporting  to  OMB  the  total 
paperwork  burden  for  the  institutions 
for  which  they  have  administrative 
enforcement  authority.  They  may,  but 


l''oi'  purposos  (if  this  I’R.A  niiiilvsis.  nihinincds 
to  ■‘cniilitois"  or  "liinilors"  sli.ill  ho  (huiinod  to  rotor 
oolloolivolv  lo  conimorciiil  honks,  .savings 
inslitntions.  crodit  unions,  and  inortgago  coinpanios 
(i.a..  non-doposilorv  londors).  nnloss  otliorwiso 
statod.  Moroovor.  roioronco  lo  '‘rospondonls"  shidl 
gonondly  moan  all  catogorios  of  ontitios  idonlitlod 
in  Iho  sontonco  to  which  this  foolnolo  is  appondod. 
oxcopi  as  otliorwiso  statod  or  if  tho  conloxt  indicalos 
otliorwiso. 
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are  not  roquircul  to,  use  the  Bureau’s 
burden  estimation  methodology. 

Using  the  Bureau’s  burden  estimation 
methodology,  the  total  (jstimated  burden 
under  the  changes  to  Regulation  X  lor 
all  of  the  nearly  l.'i.OOO  institutions 
subject  to  the  final  rule,  would  be 
approximatcdv  28. ()()()  hours  for  one¬ 
time  changes  and  nearly  2.‘S().()()()  hours 
annually.  Using  the  Bureau’s  burden 
e.stimation  methodology,  the  total 
estimated  burden  under  the  changes  to 
Regulation  Z  for  the  roughly  8. ()()() 
institutions,  including  Bureau 
resj)ondents.-'’-  that  are  estimated  to 
make  high-cost  mortgages  subject  to  tin; 
final  rule  would  be  aj)j)roximately 
23.001)  hours  of  one-time  costs  and 
about  1.800  hours  annually. 

The  aggregate  estimates  of  total 
burdens  j)resented  in  this  part  VIll  are 
based  on  estimated  costs  that  are 
weighted  averages  across  res]K)ndents. 
The  Bureau  expects  that  the  amount  of 
time  recpured  to  implement  each  of  the 
changes  fora  given  institution  may  vary 
ba.sed  on  the  size.  com])lexity.  and 
jKactices  of  the  respondent. 

/\.  Information  Colloction  Uoquiroinonts 

The  Bureau  believes  the  following 
aspects  of  the  final  rule  would  be 
information  collection  recpiirements 
under  the  I’RA. 

1.  Provision  of  Id.st  of  Homeownershi]) 
(’.ounselors 

The  Bureau  estimates  one-time  and 
ongoing  costs  to  respondents  of 
complying  with  the  bousing  coun.selor 
disclosure  reciuirements  in  §  1024.20  as 
follows. 

Ono-tiino  costs.  The  Bureau  estimates 
that  covered  j)ersons  would  incur  one¬ 
time  costs  associated  with  reviewing  the 
Rigulation  and  training  relevant 
employees.  Specifically,  the  Bureau 
estimates  that,  for  each  covereil  person, 
one  attorney  and  one  compliance  officer 
would  each  take  7.5  minutes  (l.'S 
minutes  in  total)  to  read  and  review  the 
.sections  of  the  regulation  that  describe 


-'•^Tlicri!  ;m!  l.SS  (li!|)osili)rv  inslilutiiins  (iind 
lludr  (l)!|i(isilorv  atfiliiilos)  lliiil  are  .sul)je(:l  to  llu; 
Kiiiirairs  adiniiiislralivi!  (Mdona^inent  aiitlioritv.  In 
addition  then;  an;  14(i  privately  insur(!d  cnnlit 
unions  that  are  subject  to  the  Bureau's 
administrative  (aitorceinent  authoritv.  For  purposes 
<d  tliis  l’K.\  analysis,  tlie  Bunsni's  nispoiuhaits 
under  Ke<>ulation  Z  an;  Kili  d(>positorv  institutions 
that  originate  either  o|Mm  or  clostal-end  inort^ag(!s: 
‘ID  privatcdy  insunnl  imalit  unions  that  an; 
estimatial  to  originati;  luther  opmi-  or  closial-mid 
mor1}>a}*es;  and  an  (!stimated  2.787  non-depositorv 
institutions  tliat  an;  sul>iia:t  to  the  liunaiu's 
administrative  enlorctuiUMit  autiuiritv.  Unhtss 
otherwi.se  siM!cili(!d.  all  relenaices  to  burden  hours 
and  i;osls  for  the  Burtaui  respondents  for  the 
colhtction  under  Ke»ulation  Z  are  based  on  a 
i:al(:ulation  of  half  of  the  (tstimatial  2.787 
nond(!pository  institutions  and  ‘HI  privately  insurtal 
crtulit  unions. 


the  housing  counseling  disclosures, 
ba.sed  on  the  length  of  the  sections.  'I’lie 
Bureau  also  estimates  that  each  loiin 
officer  or  other  loan  origintitor  and  iin 
equal  number  of  loiin  processors  will 
need  to  receive  7..'i  minutes  of  training 
concerning  the  disclosures. The 
Bureau  estimates  the  total  one-time 
costs  acro.ss  :tll  relevant  providers  of 
reviewing  the  relevant  portions  of  the 
regulation  aiul  conducting  training  to  be 
about  28.()()()  hours  and  $1 .2(K).()()().  or 
about  .$24().()()()  per  year  if  annualized 
over  five  years.  Table  1 ,  below,  shows 
the  Bureau’s  estimate  of  the  total  one¬ 
time  jjaperwork  burden  to  all 
respondents  to  comply  with  the  housing 
counselor  di.sclosure  requirements  in 
S  1024.20. 

Ongoing  costs.  On  an  ongoing  basis, 
the  Bureau  estimates  that  producing  and 
l)roviding  the  required  list  of  housing 
counseling  organizations  to  an  applicant 
will  take  approximately  one  minute  and 
that  the  cost  of  ])roduc:ing  the  re(|uired 
disclosures  (e.g.,  paper  and  printing 
co.sts)  will  be  .SO. 10  ])er  disclosure. 

The  estimated  ongoing  pa])erwork 
burden  to  all  Bureau  respondents  taken 
together  is  approximately  240,000 
burden  hours  and  about  $7.8  million 
annually,  or  le.ss  than  .'j.'i  cents  per  loan 
aj)j)lication.  Table  2.  below,  shows  the 
Bureau’s  estimates  of  the  total  ongoing 
annual  paperwork  burden  to  all  Bureau 
resjioiulents  to  conqdy  with  the 
recjuirement  to  ])rovide  mortgage  loan 
applicants  with  a  li.st  of  homeownership 
counseling  organizations. 


Till!  hunlcn-hour  (i.slimato  of  training  assiim(!s 
that  a  total  of  ild  minutos  is  rocpiinid  for  training 
on  all  aspects  of  the  iiroirosod  rulo.  For  simplicity. 
lh(!So  tinu!  (!Stimat(!s  assinno  that  an  (!(|ual  amount 
of  time  is  spimt  on  (;ach  of  the  four  provisions,  hut 
tin;  Buiatau  oxpiicts  the  proportion  of  time  allocated 
to  each  topic:  in  tln^  811  minute  total  training  time 
may  vary.  The  estimation  nuHliodology  also 
assumes  that  a  traiiuM'  will  spcaid  an  hour  for  evea'v 
ten  hours  of  trainee!  time. 

-^•'The  estimat(!d  ongoing  costs  n!ll<!ct  the 
Bui'cmu's  exp(!ctation  that  producing  the  list  of 
housing  couns(!ling  organizations  will  n!(pnre  onlv 
a  limit(!d  numhiM  of  pieces  of  information  and  that 
tiu!  r(!(|uir<!d  information  will  Ix!  readilv  obtainable 
(e.g..  the  Zll’  cod(!  of  the  applicant).  In  tlu!  ))ropos(!d 
rule,  the  Bureau  listimatixl  the  ongoing  c:osts  und(!r 
the  assumption  that  the  housing  counseling 
organization  disclosuri!  would  Ix!  producixl  and 
provid(!d  by  a  loan  offic(!r.  In  contrast.  tIu!  i!stimated 
ongoing  costs  of  providing  the  disclosure  in  tIu! 
final  rule  are  based  on  tIu!  assumption  that  the 
disclosure  is  pniparixl  hv  a  loan  |)r(x:essor. 

.Accord i ugly.  tIu!  estimated  one-time  training  costs 
associatiid  with  this  information  colUxition  reflects 
training  costs  for  not  oidv  loan  offic(!rs  (as  in  tlx! 
proposed  rule)  hut  also  loan  proc(!ssors.  TIu!  Bur(!au 
believes  it  is  more  lik(!ly  that  a  loan  pr(x:(!ssor  will 
produce  and  provide  the  disclosure  along  with 
oth(!r  d(x:um(!nts  that  are  typically  pn!par(!d  hy  loan 
pr(x:essors  and  jcrovidiid  to  mortgage!  applicants. 


2.  Rocoi])!  of  Certification  of  Counseling 
for  High-Cost  Mortgages 

The  Bureau  estimates  one-time  and 
ongoing  costs  to  respondents  of 
complying  with  the  nujiiirement  to 
receive  the  high-cost  mortgage 
coun.seling  certification,  as  retpiired  by 
t?  l()2n.34(a)(.'j)(i)  and  (iv),  as  follows. 

The  Bureau  estimates  that  40  dejiository 
institutions  and  430  non-depository 
institutions  .subject  to  the  Bureau’s 
administrative  enforcement  authority 
would  originate  high-cost  mortgages. 

The  Bureau  estimates  that  this  universe 
of  relevant  providers  woidd  each  incur 
a  one-time  hurden  of  24  minutes  for 
comi)liance  or  legal  staff  to  read  and 
review  the  relevant  sections  of  the 
regulation  (12  minutes  for  each  of  two 
compliance  or  legal  staff  members).  The 
Bureau  also  estimates  that  this  universe 
of  relevant  providers  would  incur  a  one¬ 
time  burden  of  7. .'5  minutes  each  to 
conduct  initial  training  for  each  loan 
officer  or  other  loan  originator 
concerning  the  receijit  of  certification  of 
counseling.  The  Bureau  estimates  that 
the  total  one-time  burden  acro.ss  all 
relevant  providers  of  com])lying  with 
the  high-cost  mortgage  housing 
coun.seling  certification  requirement 
would  be  about  1.400  hours  and  roughlv 
.$08,000. 

On  an  ongoing  basis,  the  Bnrean 
estimates  that  respondents  wonld  incur 
a  burden  of  2  minutes  jier  origination  to 
receive  and  review  the  certification 
form.  In  addition,  the  Bureau  estimates 
that,  on  average,  a  creditor  woidd  incur 
a  cost  of  SO. 02.1  to  retain  the 
certification  form.  The  Bureau  e.stimates 
that  the  total  ongoing  hurden  acro.ss  all 
relevant  jiroviders  of  complying  with 
the  high-cost  mortgage  housing 
counseling  t:ertification  requirement 
would  be  about  .500  hours  and  $2.5,000 
annually.  The  Bureau’s  estimates  of  the 
total  one-time  and  ongoing  annual 
jiajierwork  burden  to  all  Bureau 
respondents  to  comply  with  the 
reijuirement  to  receive  certification  of 
high-cost  mortgage  counseling  are  set 
forth  in  Tables  1  and  2,  below. 


-'’'’In  th(!  ciisi!  ol  hif’h-co.sl  inortfingns.  TII.A 
(Inlinns  ’’cexlilor"  as  a  |X!rson  that,  in  anv  12  innnlh 
p(!ri(xl.  (ii'iginatos  two  or  inori!  liiKh-cost  nKirlf'af'(!s. 
or  ono  or  inori!  high-cost  niortgag(!  through  a  l)rok(!r. 
F'or  ])nrpos(!s  ol  (l(!t(!nnining  the  nnivorsi!  ol 
r(!l(!vant  |)rovi(U!rs  lor  this  provision,  tho  Burcxni 
(lo(!s  not  attempt  to  i:alcnlat(!  how  inanv  ol  tho 
nvspoiulonts  that  have  inado  IIOFI’A  loans  in  tho 
past  mado  only  ono  IIOFJI’A  loan.  Thus,  tho  numlx!r 
ol  r(!h!vant  providors  nsod  to  caicniati!  tho 
papiM  work  hiirdon  lor  this  provision  may  Ix!  an 
ovorostimato. 


6900 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2()13/Rules  and  Regulations 


3.  Ro(:eij)t  of  DocauiKaitation  of 
Counseling  for  Negative  Amortization 
Loans 

The  Bnrean  tloes  not  se|)arately 
estimate  tlie  pajjerwork  burden  to 
respondents  of  (:omj)lving  witli  the 
nMinirement  to  receive  documentation 
tliat  first-time  borrowers  in  negativcdy 
amortizing  loans  have  received  pre-loan 
homeownershij)  counseling,  as  recpiired 
by  §  1()2(i.3(Hk).  The  Bnrean  believes 
that  any  such  burden  will  be  minimal. 
The  universe  of  res})o.idents  for  this 
provision  is  negligible.  Based  on  data 
from  the  2010  Survey  of  Consumer 
Finances,  the  Bnrean  estimates  that  onlv 
0.8  jiercent  of  all  outstanding  mortgages 
in  2010  had  negative  amortization 
features.  This  e.stimate  is  an  upper 
bound  on  the  share  of  migatively 
amortizing  loans  held  by  first-time 
borrowers.  Further,  the  Bnrean  believes 
that  few  if  any  mortgages  originated 
currently  coidd  potentially  negatively 
amortize.  Moreover,  the  Bnrean  bcdieves 
that  the  burden  to  respondents  of 
comjjlying  with  the  jjrovision  would  be 
minimal  since  the  recpiired  elements  of 
the  documentation  are  minimal,  and  the 
jirovision  would  recjnire  creditors  only 
to  receive  and  retain  this  documentation 
as  part  of  the  loan  file. 

4.  nOEFA  Disclosure  Form 

The  Bnrean  believes  that  resiiondents 
will  incur  certain  one-time  and  ongoing 
jiajierwork  burden  pursuant  to 

1()2b.32(a)(l ),  which  implements 
Dodd-Frank’s  extension  of  HOEFA 
coverage  to  purchase  money  mortgage 
loans  and  open-end  credit  plans.  As  a 
result  of  §  1026. 32(a)(1).  respondents 
that  extend  jnirchase  money  mortgage 
loans  or  open-end  credit  jilans  that  are 
high-cost  mortgages  would  be  recpiired 
to  jirovicle  borrowers  the  special  FIOEFA 
disclosure  recinired  by  §  1026. 32(c).  The 
Bnrean  has  identified  the  following 
paperwork  burdens  in  c;onnec:tion  with 
Sl()26.32(a)(l). 

a.  Revising  the  HOEFA  Di.sclosnre  Form 

First,  the  Bnrean  estimates  the  burden 
to  c;reditors  originating  higb-c:ost 
jinrc.hase  money  mortgage  loans  and 
lngh-c;o.st  HELflCs  of  revising  the 
HOEFA  disclosure  recjuired  liv 
§  l()2().32(c.).  The  Bnrean  believes  that 
resjionclents  making  high-c:o.st  jmrclia.se 
money  mortgage  loans  would  incair 
minimal  or  no  additional  burden, 
becan.se  the  Bnrean  expecls  that  these 


respondents  would  jirovide  the  same 
HOEFA  di.sclosnres  used  for  refinanc.e 
and  closed-end  home-ecpiity  loans 
subject  to  §  1026.32. 

As  discaissed  in  the  section-by-sec.tion 
analysis  to  §  1026.32(c;),  however,  the 
calcadation  of  cairtain  of  the  recjuired 
disclosures  differs  between  the  ojien- 
encl  and  closed-end  cacalit  camtexts. 
'rherefore,  the  Bnrean  sejiarately 
estimates  the  burden  for  revising  the 
HOEFA  disclosure  for  resjionclents 
likely  to  make  liigh-caKst  HELOCs.  The 
Bnrean  estimates  that  37  dejiository 
institutions  for  whicli  it  has 
administrative  enforcement  authority, 
including  3  jirivately  insured  caedit 
unions,  would  be  likely  to  originate  a 
high-caist  HELOO.  Becainse  non- 
clejiository  in.stitntions  are  generally  le.ss 
able  to  fund  lines  of  cacalit  and  to  have 
acaaiss  to  the  jiayment  system,  the 
Bnrean  believes  that  few,  if  any,  non- 
clejiository  institutions  originate  ojien- 
encl  c;redit  jilans. 

The  Bnrean  believes  that  resjiondents 
that  are  likely  to  make  high-caist 
HELOCs  would  incair  a  one-time 
burden,  but  no  ongoing  burden,  in 
ca)nnec:tic)n  with  revising  the  HOEFA 
disclosure.  The  one-time  burden 
includes  a  total  estimated  burden  of 
about  1,8()()  hours  acaoss  all  relevant 
jiroviders  to  ujidate  their  software  and 
information  teclmology  systems  to 
generate  the  HOEFA  disclosure  form 
ajijiroj)! late  for  ojien-end  caedit  jilans. 
This  estimate  combines  the  burdens  for 
large  creditors  and  a  frac.tion  of  smaller 
caeditors  whom  the  Bureau  assumes 
would  cleveloj)  the  necaissarv  software 
and  systems  internally.  The  Bureau 
assumes  that  the  remainder  of  smaller 
creditors  would  rely  on  thircl-jiarty 
vendors  to  obtain  a  revi.sed  cli.sclosure 
form  for  high-co.st  HELOCs;  these  small 
creditors  are  assumed  to  incur  the  dollar 
exists  jiassed  on  from  a  vendor  that 
offers  the  jiroduct  but  no  hours  burden. 
In  addition,  the  Bureau  assumes  that 
resjiondents  that  are  likelv  to  make 
high-c;ost  HELOCs  would  sjiend  7. .I 
minutes  each  training  a  sub.set  of  loan 
officxirs  or  other  loan  originators  that 
may  make  sucli  loans.  Tlie  Bureau 
estimates  that  the  training  burden  ac:rc).s.s 
all  relevant  jiroviclers  would  total  nearlv 
1,100  hours.  The  total  one-time  burden 
ac:ross  all  relevant  jiroviclers  to  revise 
the  HOEFA  cli.sc;lcisure  is  therefore  about 
2.900  hours.  The  Bureau  e.stimates  the 
cxirresjionding  dollar-cxisl  burden  is 


roughly  $170,000.  ccirresjicinding  to 
about  $34,000  jier  year  for  all 
resjiondents  if  this  one-time  exist  were 
annualized  over  five  vears.  The 
estimated  total  one-time  burden  is 
summarized  in  Table  1,  below. 

b.  Frcivicling  the  HOEFA  Disedosure 
Form 

Resjiondents  that  make  any  high-cxist 
mortgage  would  incur  cxi.sts  to  review 
the  jircivisicins  of  the  regulation  related 
to  the  HOEFA  cli.scdosure.  These  costs 
cxiulcl  vary  cxinsiderably  across 
c:reditcirs.  A  c:reditcir  that  cxirrently 
makes  high-cxist  mortgages  might  be 
exjiec.ted  to  have  lower  exists  to  review 
the  relevant  section  of  the  regulation 
than  would  a  creditor  that  has  not 
jireviciusly  made  high-c:ost  mortgages 
lint  now  expec;ts  to  make  suc:h  loans  as 
a  result  of,  for  examjile.  the  revised 
triggers  and  extension  of  HOEFA  to 
jiurc.hase  money  mortgage  loans  and 
1  lELOCs.  The  Bureau's  estimates  are 
averages  of  these  c:osts  acTciss  lenders. 

One-tinw  costs.  Ba.secl  on  the  length  of 
the  section,  the  Bureau  estimates  the 
one-time  bnrclen  across  all  relevant 
Jiroviclers  to  read  and  review  the 
llOEFA  disclosure  jirovision  and  to 
obtain  any  neexissary  legal  guidance 
would  be  30  minutes  for  eacdi  of  two 
legal  or  cximjiliancxi  staff  members. 
Ac;rcissall  relevant  jiroviclers.  the 
Bureau  assumes  an  average  one-time 
burden  of  7. ,5  minutes  eac;h  jier  loan 
cifficxir  or  cither  loan  originator  for  initial 
training  cxincxirning  the  cli.scdosure. 
Under  these  a.ssumjitions,  the  total  one¬ 
time  burden  across  all  relevant 
Jiroviclers  is  estimated  to  be  about  l..'i()() 
luiurs  and  ajijireiximately  $81,000,  or 
.somewhat  greater  than  $16,000  annuallv 
if  the  exists  were  divided  ecjually  over 
five  years. 

Ongoing  costs.  (In  an  ongoing  basis, 
the  Bureau  estimates  that  jirciducing  and 
jircivicling  the  recjuired  disedosures  to  an 
ajijilicant  will  take  ajijireiximately  2 
minutes  and  that  the  cost  of  jirciducdng 
the  recjuired  cli.sclosures  will  be  .$0.10 
Jier  disclosure.  The  Bureau  assumes 
that,  on  average,  the  exist  of  retaining  a 
cxijiv  of  the  cli.scdosure  for  recxirclkeejiing 
will  exist  .$0.02.'i  Jier  disedosure.  The 
Bureau  estimates  that,  taken  together, 
the  jirciclucticin.  jirovision,  and  recxircl- 
retention  exists  for  ac;rcis.s  all  relevant 
Jiroviclers  would  total  ajijireiximately 
.500  hours  and  aliciut  $27,000  annuallv. 


Table  1— One-Time  Costs  for  All  CFPB  Respondents 


Information  collection 

Hours 

Dollars 

Provision  of  list  of  housing  counselors . 

Receipt  of  certification  of  counseling  for  high-cost  mortgages  . 

28,000 

1 ,400 

1 ,200,000 
68,000 
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Table  1— One-Time  Costs  for  All  CFPB  Respondents— Continued 


Information  collection 

Hours 

Dollars 

Revision  of  HOEPA  disclosure  for  applicability  to  open-end  credit  . 

Provision  of  HOEPA  disclosure . 

Total  burden,  All  Respondents . 

2,900 

1,500 

170,000 
81 ,000 

34,000 

1 ,520,000 

Table  2— Ongoing  Costs  for  All  CFPB  Respondents 


Information  collection 

Hours 

Dollars 

Provision  of  list  of  housing  counselors . 

Receipt  of  certification  of  counseling  for  high-cost  mortgages  . 

Revision  of  HOEPA  disclosure  for  applicability  to  open-end  credit  . 

246,000 

500 

7,790,000 

25,000 

Provision  of  special  HOEPA  disclosure  . 

Total  annual  burden.  All  Respondents . 

500 

27,000 

247,000 

7,840,000 

The  Bureau  has  a  continuing  interest 
in  the  jnihlic's  oj)inions  ol  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  asj)ect  of  this 
collection  of  information,  including 
suggestions  for  retlucing  the  burden, 
may  he  sent  to:  The  Office  of 
Management  and  Budget  (OMB). 
Attention:  Desk  Officer  for  the 
Consumer  Financial  Protection  Bureau. 
Office  of  Information  and  Regulatorv 
Affairs.  Washington.  DC.  2().'i()3,  or  by 
the  Internet  to  http:// 
nir(i_sul)n}issi()n@onil).(H)p.f>()v.  with 
copies  to  the  Bureau  at  the  Consumer 
Financial  Protection  Bureau  (Attention: 
PRA  Office).  171)0  C  Street  N\V., 
Washington.  D(i  205.'i2.  or  by  the 
Internet  to  CFPB_Piihlic_PR/\@cfpb.go\’. 

last  of  Subjects 

i2  CPU  Pai1  1024 

Condominiums.  Consumer  protection. 
Housing,  Mortgagees.  Mortgages, 
Mortgage  servicing.  Recordkeeping 
recjuirements.  Reporting. 

12  CPU  Pali  1026 

Advertising,  Consumer  jn’otection. 
Mortgages,  Reporting  and  recordkeejiing 
recjuirements.  Truth  in  lending. 

Authority  and  Issuance 

For  the  reasons  stated  in  the 
preamble,  the  Bureau  amends 
Regulation  X,  12  CFR  part  1024,  and 
Regulation  Z.  12  (T’R  part  1020,  as  set 
forth  below: 

PART  1024— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 
(REGULATION  X) 

■  1 .  The  authority  citation  for  part  1 024 
continues  to  read  as  follows: 

Authority:  12  II.S.C.  200:1-200.1.  2007. 
2000.  2017,  5512, 5581. 


■  2.  Section  1024.20  is  added  to  read  as 
follows: 

§  1 024.20  List  of  homeownership 
counseling  organizations. 

(a)  Provision  o  f  list.  (1)  Except  as 
otherwise  provided  in  this  section,  not 
later  than  three  business  days  after  a 
lender,  mortgage  broker,  or  dealer 
receives  an  application,  or  information 
sufficient  to  complete  an  apjilication, 
the  lender  must  provide  the  loan 
ajiplicant  with  a  clear  and  cons])icuous 
written  list  of  homeownership 
counseling  organizations  that  jirovidc! 
relevant  counseling  .services  in  the  loan 
applicant's  location.  The  list  of 
homeownership  conn.seling 
organizations  distributed  to  each  loan 
a])])licant  under  this  .section  shall  hi; 
obtained  no  earlier  than  ;i()  days  jirior  to 
the  time  when  the  list  is  provided  to  the 
loan  applicant  from  either: 

(1)  Tne  Web  site  maintained  hv  the 
Bureau  for  lenders  to  use  in  complying 
with  the  requirements  of  this  section;  or 

(ii)  Data  made  available  by  the  Bureau 
or  HUD  for  lenders  to  use  in  i:omplying 
with  the  recjuirements  of  this  .section, 
j)rovided  that  the  data  is  u.sed  in 
accordance  with  in.structions  jcrovided 
with  the  data. 

(2)  The  list  of  homeownershij) 
counseling  organizations  jjrovided 
under  this  .section  may  he  combined  and 
l)rovided  with  other  mortgage  loan 
disclosures  recjuired  ])ursuant  to 
Regulation  Z.  12  (3‘’R  jjart  102(1,  or  this 
j)art  unless  ])rohihited  by  Regulation  Z 
or  this  ])art. 

(:i)  A  mortgage  broker  or  dealer  may 
j)rovide  the  list  of  homeownershij) 
counseling  organizations  recjuired  under 
this  .section  to  any  loan  aj)j)licant  from 
whom  it  receives  or  for  whom  it 
j)rej)ares  an  aj)j)lication.  If  the  mortgage 
l)roker  or  dealer  has  j)rovided  the 
required  list  of  homeownershij) 
conn.seling  organizations,  the  lender  is 


not  recjnired  to  j)rovide  an  additional 
list.  The  lender  is  resj)onsihle  for 
ensuring  that  the  list  of  homeownershij) 
counseling  organizations  is  j)rovided  to 
a  loan  aj)j)licant  in  accordance  with  this 
.section. 

(4)  If  the  lender,  mortgage  broker,  or 
dealer  does  not  j)rovide  the  list  of 
homeownershij)  conn.seling 
organizations  required  under  this 
.section  to  the  loan  aj)j)licant  in  j)erson, 
the  lender  must  mail  or  deliver  the  list 
to  the  loan  aj)j)licant  by  other  means. 

The  list  may  he  j)rovided  in  electronic 
form,  subject  lo  comj)liance  with  the 
consumer  consent  and  other  aj)j)licahle 
j)rovisions  of  the  Electronic  Signatures 
in  Global  and  National  Commerce  Act 
(E-Sign  Act).  15  IJ.S.C.  7001  ot  soq. 

(.5)  The  lender  is  not  recjuired  to 
j)rovide  the  list  of  homeownershij) 
conn.seling  organizations  required  under 
this  section  if,  before  the  end  of  the 
three-husines.s-day  j)eriod  j)rovided  in 
j)aragraj)h  (a)(1)  of  this  .section,  the 
lender  denies  the  aj)j)lication  or  the  loan 
aj)j)lic:ant  withdraws  the  aj)j)lication. 

(0)  If  a  mortgage  loan  tran.saction 
involves  more  than  one  lender,  only  one 
list  of  homeownership  counseling 
organizations  required  under  this 
section  shall  he  given  to  the  loan 
aj)j)licant  and  the  lenders  shall  agree 
among  them.selves  whic:h  lender  will 
comj)ly  with  the  requirements  that  this 
.section  imjjoses  on  any  or  all  of  them. 

If  there  is  more  than  one  loan  aj)j)licant, 
the  required  list  of  homeownershij) 
counseling  organizations  may  he 
j)rovided  to  any  loan  aj)j)licant  with 
j)rimary  liability  on  the  mortgage  loan 
obligation. 

(h)  Opon-ond  linos  ofcrodit  (hoino- 
o(]uitv  plans}  undor  liogidation  Z.  For  a 
federally  related  mortgage  loan  that  is  a 
home-equity  line  of  credit  subject  to 
Regulation  Z.  12  CFR  1026.40,  a  lender 
or  mortgage  broker  that  j)rovide.s  the 
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loan  a])pli(:ant  with  the  list  of 
honioownership  organizations  retjuirod 
under  this  section  may  coin])ly  with  the 
timing  and  delivery  recjnirements  set 
out  in  either  j)aragra])h  (a)  of  this 
s(!ction  or  12  (iFR  1  ()2(i.4()(h). 

(c)  Excinplions.  (1)  HavensH  mnrt^agt^ 
transactions.  A  lender  is  not  recpdred  to 
j)rovide  an  a])))licant  for  a  reverse 
mortgage  transaction  subject  to  12  C1‘’R 
1028. 33(a)  the  list  of  homeownership 
counseling  organizations  recpiired  under 
this  section. 

(2)  Tiincsharc  plans.  A  lender  is  not 
recjuired  to  ])rovide  an  a])])licant  for  a 
mortgage  loan  secured  by  a  timeshare. 
as  described  under  11  II.S.C.  101(5311), 
the  list  of  homeownership  counseling 
organizations  recpiired  under  this 
.section. 

PART  1026— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  3.  The  authority  citation  for  ])art  1 020 
continues  to  read  as  follows: 

Authority:  12  D.S.C.  2(i()l ;  2()()3-2(»()5. 

2007,  2009,  2017.  .5.511,  5512.  55.32.  5581;  15 
1001  (?/  scq. 

Subpart  A — General 

■  4.  Section  1020.1  is  amended  hv 
revising  jiaragrajih  (d)(5)  to  read  as 
follows: 

§  1026.1  Authority,  purpose,  coverage, 
organization,  enforcement,  and  liability. 

***** 

(d)  *  *  * 

(5)  Siihpart  E  contains  sjiecial  rules 
for  mortgage  transactions.  Section 
1020.32  requires  certain  disclosures  and 
provides  limitations  for  clo.sed-end 
credit  transactions  and  open-end  credit 
jilans  that  have  rates  or  fees  above 
specifiiid  amounts  or  certain 
jirepayment  penalties.  Section  1020.33 
requires  special  disclosures,  iiu:luding 
the  total  annual  loan  cost  rate,  for 
reverse  mortgage  transactions.  Section 
1020.34  prohibits  specific  acts  and 
practices  in  connection  with  high-c:ost 
mortgages,  as  defined  in  §  1020.32(a). 
Sec:tion  1020.35  jirohihits  specific  acts 
and  jiractices  in  connection  with  closed- 
end  higher-priced  mortgage  loans,  as 
defineci  in  1020.35(a).  Section  1020.30 
prohibits  specific  acts  and  jiractices  in 
connection  with  an  extension  of  credit 
.secured  by  a  dwelling. 
***** 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

■  5.  Section  1020.31  is  amended  by 
revising  paragraph  (c)(1)  and  adding 
paragraph  (h)  to  read  as  follows: 


§1026.31  General  rules. 

***** 

(c)  Timing  of  disclosure.  (1) 

Disclosures  for  high-cost  mortgages.  Thii 
creditor  shall  furnish  the  disclosures 
recjuired  by  §1020.32  at  least  three 
business  days  jerior  to  consummation  or 
account  o|)ening  of  a  high-cost  mortgage 
as  defined  in  §  1020.32(a). 

(i)  Change  in  terms.  After  comj)lving 
with  this  j)aragraj)h  (c)(1)  and  j)rior  to 
consummation  or  account  ojiening,  if 
the  creditor  changes  any  term  that 
makes  the  di.sclosures  inaccurate,  new 
disclosures  shall  he  jjrovided  iu 
accordance  with  the  reejuirements  of 
this  .suhj)art. 

(ii)  Telephone  disclosures.  A  creditor 
may  jjrovide  imw  disclosures  recjuired 
by  jjaragrajjh  (c:)(l)(i)  of  this  sec:tion  by 
telej)hone  if  the  c:c)n.sumer  initiatc:.s  the 
c:hange  and  if,  jjrior  to  or  at 
con.summation  or  ac:c:ount  oj)cining: 

(A)  The  c:reclitor  jjrovides  nenv  written 
disclosures;  and 

(B)  The  c:on.sumer  and  c:reditor  sign  a 
statement  thcct  the  new  cli.sc:lc).sures  were 
j)roviclc!d  by  telej)hone  at  lc;a.st  three; 
days  i)rior  to  c:c)nsummatic)n  or  ac:c:c)unt 
oj)ening,  as  ajjjjlic.ahle. 

(iii)  Consumer’s  waiver  oj  waiting 
period  before  consummation  or  account 
opening.  The  c:on.sumer  may,  after 
rc;c:eiving  the  clisc;lc)sures  rc;cjuirecl  by 
this  j)aragnq)h  (c:)(l),  modify  or  waive 
the  thrc;e-clay  waiting  jjeriod  hetwccen 
clelivc;ry  of  those  cli.sc:lc).surc:.s  and 
c:c)n.summatic)u  or  acc:c)unt  c)j)ening  if  the 
c:on.sumer  clc;terminc;.s  that  the  extension 
of  c:redit  is  needed  to  meet  a  bona  fide 
j)er.sc)nal  financial  c;mc;rgenc:y.  To 
modify  or  waive  the  right,  the  c;c)nsumer 
shall  give  the  c:reclitc)r  a  dated  written 
statement  that  dc;scrihes  the  emergenc:y, 
.sj)c;c:ifically  modific;.s  or  waives  the 
waiting  j)eriod,  and  hears  the  signature 
of  all  tlie  con.sumc;r.s  c;ntitled  to  the 
waiting  jjeriod.  Printed  forms  for  this 
jjurjjose  are  jirohihited,  exc:ej)t  when 
c;reditors  are  j)c;rmittc;d  to  use  j)rintecl 
forms  jjursuant  to  §  102(1. 23(e)(2). 
***** 

(h)  Corrections  and  nnintentiomd 
violations.  A  c:reclitc)r  or  assignee;  iu  a 
high-c:o.st  mortgage,  as  clc;finc;d  iu 
§  1020. 32(a),  who,  when  ac:ting  in  good 
faith,  failed  to  c:omj)ly  with  any 
rc;cjuirc;mc;nt  under  sc;c;tion  129  of  the 
Ac:t  will  not  he  clc;c;mc;cl  to  have  violated 
suc:h  rc;cjuirc;mc;nt  if  the  c:rc;clilc)r  or 
a.ssignc;c;  .satisfic;.s  either  of  the  following 
.sc;ls  of  c:c)ndition.s: 

(l)(i)  Within  30  clays  of 
c:onsummation  c)rac:c:c)unt  oj)c;ning  and 
j)rior  to  the  institution  of  any  ac:tic)n,  the 
c:onsumc;r  is  notified  of  or  cli.sc.overs  the 
violation; 

(ii)  Aj)j)rc)j)riatc;  re.stitution  is  made 
within  a  reasonable  time;  and 


L 


(iii)  Within  a  reasonable  time, 
whatever  adjustments  arc;  nc;c:c;.ssary  arc; 
made  to  the  loan  or  ci’edit  plan  to  either, 
at  the  choic:e  of  the  cc)n.sumc;r: 

(A)  Make  the  loan  or  c;redit  jilan 
.satisfy  the  rc;quirc;mc;nt.s  of  this  chajjter; 
or 

(B)  (ihange  the  tc;rm.s  of  the  loan  or 
c:rc;clit  j)lan  in  a  mannc;r  hc;nc;fic:ial  to  the 
c:onsumc;r  so  that  the  loan  or  e.redit  j)lan 
will  no  longer  he  a  high-c.ost  mortgage. 

(2)(i)  Within  (10  days  of  the  c:rc;clitc)r’.s 
cli.sc:overy  or  rc;c:eij)t  of  notific;ation  of  an 
unintentional  violation  or  bona  fide 
c;rror  and  jjrior  to  the  institution  of  any 
ac:tion,  the  c:onsumc;r  is  notified  of  the 
c:omplianc;e  failure; 

(ii)  Aj)j)rc)priatc;  re.stitution  is  made 
within  a  reasonable  time;  and 

(iii)  Within  a  reasonable  time, 
whatc;vc;r  adjustments  arc;  nec:es,sary  are 
made  to  the  loan  or  c;reclil  plan  to  either, 
at  the  c;hoic:e  of  the  c;onsumc;r: 

(A)  Make  the  loan  or  c:rc;dit  plan 
.satisfy  the  rc;cjuirc;mc;nts  of  this  chajiter; 
or 

(B)  (ihangc;  the  tc;rm.s  of  the  loan  or 
c:rc;dit  j)lan  in  a  mannc;r  beneficial  to  the 
c:c)n.sumc;r  so  that  the  loan  or  c:rc;clit  jclan 
will  no  lc)ngc;r  he  a  high-c:ost  mortgage. 

■  (i.  Sc;c:tion  l()2(j.32  is  amended  hv: 

■  A.  Revising  ])aragraj)h  (a); 

■  B.  Adding  j)aragraj)h.s  (h)(2),  (h)(3)(ii), 
(h)(4)(ii),ancl  (h)((i)(ii): 

■  C.  Rc;vi.sing  jxuagraphs  (c:)(3)  through 
(5);  and 

■  D.  Rc;vising  j)aragraj)h  (cl)  iutrocluc:tory 
text,  revising  j)aragraj)hs  (cl)(l)  and  ((i), 
rc;moving  and  rc;.serving  j)aragraj)h 
(d)(7),  and  revising  j)aragraj)h  (ci)(8). 

The  additions  and  revisions  rc;acl  as 
follows: 

§  1026.32  Requirements  for  high-cost 
mortgages. 

(a)  Coverage.  (1)  The  recjiurements  of 
this  .sec;tion  aj)j)ly  to  a  high-cost 
mortgage,  whic:h  is  any  c;on.sumc;r  c:rc;dit 
tran.sac:tion  that  is  .sec:ured  hy  the 
c:c)nsumer’.s  jirincij)al  dwelling,  other 
than  as  jirovided  in  j)aragraj)h  (a)(2)  of 
this  sc;c:tion,  and  in  which: 

(i)  The  annual  j)c;rc:c;ntage  rate 
aj)|)lic:ahlc;  to  the  transac:tic)n,  as 
determined  in  ac:c:ordanc.e  with 
j)aragraj)h  (a)(3)  of  this  .sc;c:tic)n,  will 
c;xc:c;c;d  the  average;  j)rime  offer  rate,  ccs 
defineci  in  §  102(1. 35(a)(2),  for  a 
c:omj)arahlc;  tran.saction  hv  more  than: 

(A)  ().5  i)c;rc:c;ntagc;  jjoints  for  a  first- 
lic;n  transac:tion,  other  than  as  clc;.sc:rihc;cl 
in  j)aragraj)h  (a)(l)(i)(B)  of  this  .sc;c:tic)n: 

(B)  8.5  j)c;rc:c;ntagc;  j)C)ints  for  a  first- 
lien  tran.sac:tion  if  the  dwelling  is 
jjer.sonal  j)rc)j)erty  and  the  loan  amount 
is  less  than  .$5(),(j()();  or 

(C)  8.5  j)c;rc;c;ntage  j)C)ints  for  a 
.suhc)rclinatc;-lic;n  tran.saction;  or 
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(ii)  The  transaction’s  total  |)oints  and 
lees,  as  defined  in  j)aragraj)hs  (1))(1)  and 
(2)  of  this  .section,  will  exceed: 

(A)  !i  percent  of  the  total  loan  amount 
for  a  transaction  with  a  loan  amount  of 
.$2().00()  or  more:  the  S2(). ()()()  figure 
.shall  he  adjusted  annually  on  januarv  1 
hy  the  animal  jiercentage  change  in  the 
('-onsnmer  Price  Index  that  was  reported 
on  the  j)rec(!ding  )une  1;  or 

(B)  The  lesser  of  8  jiercent  of  the  total 
loan  amount  or  Si .()()()  for  a  transaction 
with  a  loan  amount  of  le.ss  than  S2().()()(); 
the  $1,000  and  $20,000  figures  shall  he 
adjusted  annually  on  jannarv  1  hy  the 
annual  percentage  change  in  the 

f '.onsnmer  Price  Index  that  was  reported 
on  the  priiceding  June  1;  or 

(iii)  Under  the  terms  of  the  loan 
contract  or  open-end  credit  agreement, 
the  creditor  can  charge  a  pre])ayment 
penalty,  as  defined  in  paragraph  (t))(0) 
of  this  .section,  more  than  80  months 
after  consummation  or  account  ojiening. 
or  j)re|)aymenl  penalties  that  can 
exciied,  in  total,  more  than  2  percent  of 
the  amount  prepaid. 

(2)  Hxf^ntptions.  This  section  does  not 
ap])ly  to  the  following: 

(i)  A  reverse  mortgage  tran.saction 
snliject  to  §  1020.38: 

(ii)  A  transaction  to  finance  the  initial 
construction  of  a  dwelling: 

(iii)  A  transaction  originated  hy  a 
Housing  Finance  Agency,  where  the 
Housing  Finance  Agency  is  the  creditor 
for  the  tran.saction: 

(iv)  A  transaction  originated  ]nirsuant 
to  the  United  States  Department  of 
Agriculture’s  Rural  Develoj)ment 
Section  .'102  Direct  Loan  Program. 

(8)  D(^.tevmin(itkm  oj  annual 
percen/oge  rata.  For  i)urpose.s  of 
paragraph  (a)(l)(i)  of  this  section,  a 
creditor  shall  determine  the  annual 
percentage  rate  for  a  closed-  or  open-end 
credit  transaction  based  on  the 
following: 

(i)  Fora  tran.saction  in  which  the 
annual  jjercentage  rate  will  not  vary 
during  the  term  of  the  loan  or  credit 
plan,  the  intere.st  rate  in  effect  as  of  the 
date  the  interest  rate  for  the  transaction 
is  .set: 

(ii)  For  a  tran.saction  in  which  the 
intere.st  rate  may  vary  during  the  term 
of  the  loan  or  credit  plan  in  accordance 
with  an  index,  the  interest  rate  that 
results  from  adding  the  maximum 
margin  permitted  at  any  time  during  the 
term  of  the  loan  or  credit  plan  to  the 
value  of  the  index  rate  in  effect  as  of  the 
date  the  intere.st  rate  for  the  transaction 
is  .set,  or  the  introductory  interest  rate, 
which(!ver  is  gniater:  and 

(iii)  For  a  transaction  in  which  the 
intere.st  rate  may  or  will  vary  during  the 
term  of  the  loan  or  credit  plan,  other 
than  a  transaction  described  in 


paragraph  (a)(8)(ii)  of  this  section,  the 
maximum  interest  rate  that  may  he 
im|)o.sed  during  the  term  of  the  loan  or 
credit  ])lan. 

(h)  *  *  * 

(2)  In  connection  with  an  open-end 
credit  jilan,  })oints  and  fans  means  the 
following  fees  or  charges  that  are  known 
at  or  hiifore  account  opening: 

(i)  All  items  included  in  the  finance 
charge  under  §  l()2(i.4(a)  and  (h),  excej)! 
that  the  following  items  an;  excluded: 

(A)  Interest  or  the  time-i)rice 
differential: 

(B)  Any  premium  or  other  charge 
impo.sed  in  connection  with  any  luideral 
or  State  agency  jirogram  for  any 
guaranty  or  insurance  that  ))rotect.s  the 
creditor  against  the  con.sumer’s  default 
or  other  credit  loss: 

((])  For  any  guaranty  or  insurance  that 
protects  the  creditor  against  the 
consumer’s  default  or  other  credit  loss 
and  that  is  not  in  connection  with  any 
Federal  or  State  agency  program: 

(t)  If  the  premium  or  other  charge  is 
payable  after  account  o|)ening,  the 
entire  amount  of  such  ])remium  or  other 
charge:  nr 

[2]  If  the  premium  or  other  charge  is 
payable  at  or  before  account  opening, 
the  j)ortion  of  any  such  ])remium  or 
other  charge  that  is  not  in  excess  of  the 
amount  ])ayal)le  under  policies  in  effect 
at  the  time  of  account  ojiening  under 
section  2()8(c)(2)(A)  of  the  National 
Housing  Act  (12  U.S.U.  1 7()t)(c)(2)(A)), 
jirovided  that  the  ])reminm  or  charge  is 
reijuired  to  he  refundable  on  a  pro  rata 
basis  and  the  refund  is  automatically 
i.ssued  ujjon  notification  of  the 
satisfaction  of  the  underlying  mortgage 
tran.saction: 

(D)  Any  bona  fide  third-party  charge 
not  retained  hy  the  creditor,  loan 
originator,  or  an  affiliate  of  either, 
unless  the  charge  is  required  to  he 
included  in  points  and  fees  under 
paragraphs  (h)(2)(i)(C),  (h)(2)(iii)  or 
(b)(2)(iv)  of  this  section: 

(K)  Uj)  to  two  hona  fide  discount 
jjoints  payable  hy  the  consumer  in 
connection  with  the  tran.saction, 
jn’ovided  that  the  conditions  specified 
in  jjaragraph  (h)(l)(i)(F)  of  this  section 
are  met:  and 

(F)  U])  to  one  hona  fide  discount  point 
payable  hy  the  consumer  in  connection 
with  the  tran.saction,  j)rovided  that  no 
discount  points  have  been  excluded 
under  ])aragraj)h  (h)(2)(i)(E)  of  this 
section  and  the  conditions  specified  in 
])aragra])h  (l))(l)(i)(F)  of  this  .section  are 
met: 

(ii)  All  conijien.sation  paid  directly  or 
indirectly  hy  a  consumer  or  creditor  to 
a  loan  originator,  as  defined  in 
§  l()2(j.8()(a)(l),  that  can  he  attributed  to 


that  tran.saction  at  the  lime  the  interest 
rale  is  .set: 

(iii)  All  items  listed  in  ^  1028. 4(c)(7) 
(other  than  amounts  held  for  future 
payment  of  taxes)  imle.ss: 

(A)  The  charge  is  rea.sonahle: 

(B)  The  creditor  receives  no  direct  or 
indirect  compensation  in  connection 
with  the  charge:  and 

((i)  The  charge  is  not  ])aid  to  an 
affiliate  of  the  creditor: 

(iv)  Freminms  or  other  charges 
payable  at  or  before  account  o])ening  for 
any  credit  life,  credit  disability,  credit 
unemployment,  or  credit  property 
insurance,  or  any  other  life,  accident, 
health,  or  loss-of-income  insurance  for 
which  the  creditor  is  a  heneficiarv,  or 
any  payments  directly  or  indirectly  for 
any  debt  cancellation  or  sus])ension 
agreement  or  contract: 

(v)  The  maximum  ijreijayment 
jjenalty,  as  defined  in  paragrajih 
(l))(())(ii)  of  this  .section,  that  may  he 
charged  or  collected  under  the  terms  of 
the  open-end  credit  jilan: 

(vi)  The  total  jirepayment  jienalty,  as 
defined  in  |)aragrai)h  (h)((>)(ii)  of  this 
.section,  incurred  by  the  consumer  if  the 
consumer  refinances  an  existing  closed- 
end  credit  tran.saction  with  an  open-end 
credit  ])lan,  or  terminates  an  exi.sling 
o])en-end  credit  ])lan  in  connection  with 
obtaining  a  new  closed-  or  open-end 
credit  transaction,  with  the  current 
holder  of  the  existing  ])lan,  a  servicer 
acting  on  behalf  of  the  current  holder, 
or  an  affiliate  of  either: 

(vii)  Any  fees  charged  for 
partici])ation  in  an  open-end  credit 
plan,  payable  at  or  before  account 
o])ening,  as  described  in  §  l()28.4(c)(4): 
and 

(viii)  Any  tran.saction  fee,  int:lnding 
any  minimum  fee  or  per-tran.saction  fee, 
that  will  be  charged  for  a  draw  on  the 
credit  line,  where  the  creditor  must 
assume  that  the  consumer  will  make  at 
least  one  draw  during  the  term  of  the 
plan. 

(8)  *  *  * 

(ii)  Opan-end  cradit.  The  term  hona 
fida  discount  point  means  an  amount 
e(|ual  to  1  percent  of  the  credit  limit  for 
the  jjlan  when  the  account  is  ojjened, 
paid  by  the  consumer,  and  that  reduces 
the  interest  rate  or  time-jirice 
differential  a])])licahle  to  the  tran.saction 
based  on  a  calculation  that  is  consistent 
with  established  industry  jiractices  for 
determining  the  amount  of  reduction  in 
the  interest  rate  or  time-price 
differential  ajjpropriate  for  the  amount 
of  di.scount  jioints  })aid  by  the 
consumer.  See  comment  82(h)(8)(i)-l  for 
additional  guidance  in  determining 

whether  a  di.si:ount  jioint  is  bona  fide. 

*  *  * 
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(ii)  cwdU.  'rhi;  total  loan 

amount  for  an  opon-ond  credit  jdan  is 
the  credit  limit  for  the  plan  when  the 
account  is  o})ened. 

***** 

(ti)  *  *  * 

(ii)  O/wn-end  credit.  For  an  open-end 
credit  plan,  prepayment  penedtv  means 
a  charge  imj)osed  by  the  creditor  if  the 
consumer  terminates  the  open-end 
credit  plan  prior  to  the  end  of  its  term, 
other  than  a  waived  hona  fide  third- 
party  charge  that  the  creditor  im])oses  if 
the  consumer  terminates  the  open-end 
credit  plan  sooner  than  38  months  after 
aci:ount  opening. 

(c)  *  *  * 

(3)  Regular  payment:  minimum 
periodic  payment  exam}}le;  balloon 
payment,  (i)  For  a  c:losed-end  credit 
transaction,  the  amount  of  the  regular 
monthly  (or  other  j)(;riodic)  jjayment 
ami  the  amount  of  any  balloon  payment 
provided  in  the  credit  contract,  if 
permitted  under  paragraph  (d)(1)  of  this 
seidion.  The  regular  payment  di.sclosed 
under  this  ])aragraph  .shall  he  treated  as 
accurate  if  it  is  hascid  on  an  amount 
borrowed  that  is  deemed  accurate  and  is 
disclosed  under  ])aragra})h  (cK.I)  of  this 
.section. 

(ii)  For  an  open-end  credit  ])lan; 

(A)  An  example  showing  the  fir.st 
minimum  jxn  iodic  i)ayment  for  the 
draw  period,  the  fir.st  minimum  periodic 
payment  for  any  rej)ayment  })eriod,  and 
the  balance  out.standing  at  the  beginning 
of  any  repayment  jieriod.  I’he  examj)le 
must  he  ha.sed  on  the  following 
as.sum])lion.s; 

(1)  The  consumer  borrows  the  full 
credit  line,  as  di.sclosed  in  paragraph 
(c)(.'5)  of  this  section,  at  account  oj)ening 
and  does  not  obtain  any  additional 
extensions  of  credit; 

(2)  The  t:on.snmer  makes  only 
minimum  periodic  payments  (luring  the 
draw  period  and  any  rejiayment  period; 
and 

(3)  The  annual  j3(;rcentage  rate  used  to 
calculate  the  example  jiayments  remains 
the  same  during  the  draw  period  and 
any  re])ayment  jjeriod.  The  creditor 
mu.st  jnovide  the  minimum  ])eriodic 
])ayment  examjile  ha.sed  on  the  annual 
percentage  rate  for  the  plan,  as 
described  in  paragra])h  (c)(2)  of  this 
s(;ction,  excei)t  that  if  an  introductory 
annual  percentage  rate  ap])lies,  the 
creditor  must  use  the  rate  that  will 
aj)ply  to  the  plan  after  the  introductory 
rate  expires. 

(11)  If  the  credit  contract  provides  for 
a  balloon  jxiyment  under  the  j)lan  as 
p(irmitt(Hl  under  paragraph  (d)(1)  of  this 
.section,  a  disclosure  of  that  fact  and  an 
(jxample  .showing  the  amount  of  the 
balloon  payment  ha.sed  on  the 


a.ssum])tions  described  in  paragraph 
(c)(3)(ii)(A)  of  this  sesetion. 

(C)  A  statement  that  the  example 
payments  show  the  first  minimum 
])eriodic  payments  at  the  currimt  annual 
percemtage  rate  if  the  consumer  borrows 
the  maximum  credit  available  when  the 
account  is  opened  and  does  not  obtain 
any  additional  extensions  of  criulit,  or  a 
substantially  similar  statement. 

(D)  A  stateuKmt  that  the  example 
payments  are  not  the  consunuir’s  actual 
payments  and  that  the  actual  minimum 
periodic  i)ayment.s  will  depend  on  the 
amount  the  consumer  borrows,  the 
interest  rate;  apjjlicahle  to  that  ])eriod, 
and  whether  the  consumer  pavs  more 
than  the  retiuired  minimum  periodic 
payment,  or  a  suhstantially  similar 
statement. 

(4)  Variable-rate.  For  variable-rate 
transactions,  a  statement  that  the 
interest  rate  and  monthly  payment  may 
increase,  and  the  amount  of  the  single 
maximum  monthly  ])ayment,  ha.sed  on 
the  maxinunn  int(;r(;.st  rate  rc'ciuired  to 
he  included  in  the  contract  by  ^  1()2().3(). 

(.'ll  Amount  borrowed;  credit  limit,  (i) 
For  a  clo.sed-end  credit  transaction,  the 
total  amount  the  con.sum(;r  will  borrow, 
as  refl(;cted  by  the  face  amount  of  the 
note.  Where  the  amount  borrowed 
includes  financed  charges  that  are  not 
prohibited  und(;r  l()2(i.34(a)(l()),  that 
fact  shall  he  .stat(;d,  grouped  together 
with  the  disclosure  of  the  amount 
borrowed.  The  di.sclosure  of  the  amount 
borrowed  shall  he  treated  as  accurate  if 
it  is  not  more  than  .$100  above  or  below 
the  amount  r(;(|uired  to  he  disclo.sed. 

(ii)  For  an  open-end  credit  j)lan.  the 
credit  limit  for  the  plan  when  the 
account  is  opemrd. 

(d)  Limitations.  A  high-cost  mortgage 
shall  not  include  the  following  terms; 

(l)(i)  Balloon  payment.  Exc(;pt  as 
provid(;d  by  paragraphs  (d)(l)(ii)  and 
(iii)  of  this  section,  a  paynurnt  schedule 
with  a  pavment  that  is  more  than  two 
times  a  r(;gular  periodic  payment. 

(ii)  Exceptions.  The  limitations  in 
])aragraj)h  (d)(l)(i)  of  this  .s(;ction  do  not 
apply  to; 

(A)  A  mortgage  transaction  with  a 
payment  .sch(;dule  that  is  adjusted  to  the 
seasonal  or  irregular  income  of  the 
con.sum(;r; 

(B)  A  loan  with  maturitv  of  12  months 
or  less,  if  the  purpose  of  the  loan  is  a 
“bridge”  loan  connected  with  the 
accpiisition  or  construction  of  a  dwelling 
intended  to  become  the  consum(;r’.s 
principal  dwelling;  or 

(C)  A  loan  that  m{;(;t.s  the  criteria  set 
forth  in  4?^  l()2(i.43(f)(l  )(i)  through  (vi) 
and  l()28.43(f)(2). 

(iii)  Open-end  credit  plans.  If  the 
t(;rms  of  an  open-end  credit  plan 
provide  for  a  re])ayment  j)erio(l  during 


which  no  further  draws  may  he  taken, 
the  limitations  in  paragraph  (d)(l)(i)  of 
this  s(;ction  do  not  ajjply  to  any 
adjustment  in  the  regular  jieriodic 
payment  that  r(;.sult.s  .solely  from  the 
credit  plan’s  transition  from  the  draw 
period  to  the  repaym{;nt  period.  If  the 
terms  of  an  open-end  credit  jdan  do  not 
provide  for  any  repayment  jieriod,  the 
limitations  in  paragraph  (d)(l)(i)  of  this 
.s(;ction  apply  to  all  jjeriods  of  the  credit 
])lan. 

***** 

(8)  Prepayment  penalties.  A 
])re])ayment  penalty,  as  d(;fined  in 
])aragraph  (h)(8)  of  this  section. 

(7)  |R(;.servedl 

(8)  Acceleration  of  debt.  A  demand 
feature  that  permits  the  creditor  to 
accelerate  the  indebtedness  by 
terminating  the  high-cost  mortgage  in 
advance  of  the  original  maturity  date 
and  to  demand  repayment  of  the  entire 
out.standing  balance,  except  in  the 
following  circumstances; 

(i)  There  is  fraud  or  mat(;rial 
mi.sre])resentation  by  the  consumer  in 
connection  with  the  loan  or  o])en-end 
credit  agreement; 

(ii)  'rhe  consumer  fails  to  meet  the 
rej)ayment  terms  of  the  agreement  for 
any  outstanding  balance  that  results  in 
a  default  in  payment  under  the  loan;  or 

(iii)  There  is  any  action  or  inaction  by 
the  consumer  that  adv(;r.sely  aff(;cts  the 
creditor’s  security  for  the  loan,  or  anv 
right  of  the  cr(;ditor  in  such  sc'curity. 
***** 

■  7.  .S(;ction  1028.34  i.sr{;vi.sed  to  read 
as  follows; 

§  1026.34  Prohibited  acts  or  practices  in 
connection  with  high-cost  mortgages. 

(a)  Prohibited  acts  or  practices  for 
high-cost  moilgages.  (1)  Home 
imjnoyement  contracts.  A  creditor  shall 
not  j)ay  a  contractor  under  a  home 
imjjrovement  contract  from  the 
])roceeds  of  a  high-cost  mortgage,  oth(;r 
than; 

(1)  By  an  instrument  payable  to  the 
consumer  or  jointly  to  the  consumer  and 
the  contractor;  or 

(ii)  At  the  eh;ction  of  the  consum(;r, 
through  a  third-party  escrow  agent  in 
accordance  with  terms  (;.stahli.shed  in  a 
written  agre(;nu;nt  signed  hy  the 
consumer,  the  creditor,  and  the 
contractor  prior  to  the  di.shur.senu;nt. 

(2)  Notice  to  assignee.  A  creditor  may 
not  sell  orotherwi.se  assign  a  high-cost 
mortgage  without  furnishing  the 
following  statement  to  the  purchaser  or 
a.s.sign(;e;  “Notice;  'I’liis  is  a  mortgage 
subject  to  special  rules  under  the 
Federal  Truth  in  L(;nding  Act. 
Purchasers  or  assignees  of  this  mortgage 
could  he  liable  for  all  claims  and 
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defenses  with  resjject  to  tlie  mortgage 
that  the  consumer  could  assert  against 
the  cretlitor.” 

(3)  liefinancings  within  ona-ynar 
fxniod.  \Vitliiu  one  year  of  having 
extended  a  high-cost  mortgage,  a 
cnulitor  shall  not  refinance  any  high- 
cost  mortgage  to  the  same  consuiiKM’  into 
another  higli-cost  mortgcige,  unless  the 
refinancing  is  in  the  consumer's 
interest.  An  assignee  holding  or 
servicing  a  high-cost  mortgage  shall  not, 
for  the  remainder  of  the  one-year  period 
fi)llowing  the  date  of  origination  of  the 
credit,  refinance  any  high-cost  mortgage 
to  the  .same  consumer  into  another  high- 
cost  mortgage,  unless  the  refinancing  is 
in  the  consumer's  interest.  A  creditor  (or 
assignee)  is  prohibited  from  engaging  in 
acts  or  jjractices  to  evade  this  provision, 
including  a  j)attern  or  practice  of 
arranging  for  the  ndinancing  of  its  own 
loans  hy  affiliated  or  unaffiliated 
creditors. 

(4)  Unpaymnni  ability  for  high-cost 
nioiigagcs.  In  connection  with  an  o])en- 
end.  high-cost  mortgage,  a  creditor  shall 
not  ojien  a  jdan  for  a  consumer  where 
credit  is  or  will  he  extended  without 
regard  to  the  consumer's  repayment 
ability  as  of  account  opening,  including 
the  consumer's  current  and  nxisonahly 
ex])ected  inconu;.  employment,  a.ssiits 
other  than  the  collateral,  and  current 
obligations  including  any  mortgage- 
related  obligations  that  are  nupiired  hv 
another  credit  obligation  undertaken 
prior  to  or  at  account  opening,  and  are 
secured  by  the  same  dwelling  that 
secures  the  high-cost  mortgage 
transaction.  The  recpiirements  set  forth 
in  §  l()2().34(a)(4)(i)  through  (iv)  apply 
to  oj)en-end  high-cost  mortgages,  hut  do 
not  apj)ly  to  clo.sed-end  high-co.st 
mortgages.  In  connection  with  a  closed- 
end,  high-co.st  mortgage,  a  creditor  must 
comj)ly  with  the  repayment  ability 
nKjuirements  set  forth  in  §1028.43. 
Temporary  or  "hriilge"  loans  with  terms 
of  twelve  months  or  less.  sut:h  as  a  loan 
to  purchastj  a  new  dwelling  where  the 
consumer  plans  to  .sell  a  current 
dwelling  within  twelve  months,  are 
exempt  from  this  rei)ayment  ability 
r(!(]uirement. 

(i)  Mortgage-related  obligations.  For 
pur|)o.s(!.s  of  this  j)aragraj)h  (a)(4), 
mortgage-related  obligations  are 
l)roj)erty  taxes;  j)remiums  and  similar 
charges  identified  in  §  l()2(j.4(h)(.'i).  (7). 
(8),  and  (10)  that  are  reepured  hy  the 
creditor:  fees  and  special  as.sessments 
impos(!d  hy  a  condominium, 
cooperative,  or  homeowners  association; 
ground  rent;  and  leasehold  payments. 

(ii)  Basis  for  determination  of 
inpayment  ability.  Under  this  paragraph 
(a)(4)  a  creditor  must  determine  the 
consumer's  rejjayment  ability  in 


connection  with  an  open-end,  high  cost 
mortgage  as  follows: 

(A)  A  creditor  must  verifv  amounts  of 
income  or  a.ssets  that  it  relies  on  to 
determine  repayment  ability,  including 
exj)ected  income  or  as.sets,  hy  tin; 
consumer's  internal  Revenue  Service 
Form  \V-2,  tax  returns,  pavroll  receipts, 
financial  in.stitntion  records,  or  other 
third-party  documents  that  ])rovid(i 
reasonably  reliable  evidence  of  the 
consumer's  income  or  assets. 

(11)  A  creditor  must  verifv  the 
consumer’s  current  obligations, 
including  any  mortgage-related 
obligations  that  are  nuiuired  hy  another 
cnulit  obligation  undertaken  prior  to  or 
at  account  opening,  and  are  .secured  hy 
the  same  dwelling  that  secures  the  high- 
cost  mortgage  transaction. 

(iii)  Presumption  of  compliance.  For 
an  open-end,  high  cost  mortgage,  a 
creditor  is  presumed  to  have  com])lied 
with  this  paragraph  (a)(4)  with  resjject 
to  a  transaction  if  the  creditor: 

(A)  Determines  the  consumer’s 
r(!j)ayment  ability  as  provided  in 
paragraj)!!  (a)(4)(ii): 

(13)  Det(!rmines  the  consumer’s 
repayment  ability  taking  into  account 
current  obligations  and  mortgage-related 
obligations  as  defiiKul  in  paragraj)h 
(a)(4)(i)  of  this  s(;ction,  and  using  the 
largest  rcnpiirtul  minimnm  periodic 
j)ayment  based  on  the  following 
a.ssumptions: 

(f )  Tin;  consumer  borrows  the  full 
credit  line  at  account  opening  with  no 
additional  extensions  of  credit; 

(2)  The  consunuir  makes  only 
recpiired  minimum  periodic  payments 
during  the  draw  period  and  any 
repayment  period; 

(.vj  If  the  annual  j)ercentage  rate  may 
increase  during  the  plan,  the  maximum 
annual  percentage  rate  that  is  included 
in  the  contract,  as  recpiired  hy  §  1028. 30, 
ap])lies  to  the  |)lan  at  account  oiiening 
and  will  apply  during  the  draw  period 
and  any  re])ayment  period. 

(C^)  A.s.sesses  the  consumer’s 
repayment  ability  taking  into  account  at 
least  one  of  the  following:  The  ratio  of 
total  current  obligations,  including  anv 
mortgage-related  obligations  that  are 
nupiired  hy  another  credit  obligation 
undertaken  |)rior  to  or  at  account 
opening,  and  are  secured  hy  the  same 
dw(!lling  that  secures  the  high-co.st 
mortgage  transaction,  to  income,  or  the 
income  the  consumer  will  have  aft(!r 
paying  current  obligations. 

(iv)  Bxcinsions  from  jiresumption  of 
compliance.  Notwithstanding  the 
previous  j)aragraph,  no  j)re.sumj)tion  of 
compliance  is  available  for  an  open-end. 
high-cost  mortgage  transaction  for 
which  the  regular  periodic  payments 
when  aggregated  do  not  fully  amortize; 


the  outstanding  principal  balance 
exc(;])t  as  otherwise  provided  hv 
§l()28.32(d)(l)(ii). 

(.'))  Pre-loan  counseling,  (i) 

(Certification  of  counseling  recpiired.  A 
creditor  shall  not  extend  a  high-co.st 
mortgage  to  a  consumer  unle.ss  the 
cr(;ditor  receives  written  certification 
that  the  consume;]'  has  e)l)taine;ei 
e:e)unse;ling  een  the;  aelvi.sahility  e)f  the; 
meertgcjge;  fre)m  a  e:oun.se;lor  that  is 
aj)pre)ve;el  te;  pre)viele;  .sue:h  e:e)un.se;ling  hy 
the;  Se;e;re;tary  e)f  the;  U.S.  De;])artme;nt  of 
lle)u.sing  anel  Urhiin  Develeepment  e)r,  if 
])e;rmitte;el  hy  the;  Se;e:re;tary,  by  a  State; 
liousing  finane;e;  authe)rity. 

(ii)  Timing  of  counseling.  The; 
e;e)un.seling  re;e|uire;el  imeler  this 
paragraj)h  (a)(.5)  must  oe;e;ur  after  the; 
e:onsume;r  re;e;e;ive;s  either  the;  gooel  faith 
e;stimate;  re;e]uire;d  hv  .se;e:tion  .'5(c)  e)f  the; 
Re;al  E.state;  Settlement  Fre)e;e;ehire;.s  Ae;t  of 
1974  (12  U.S.C.  28()4(c))  e)r  the 
elise:le)sure;s  re;epiire;el  hv  §  1028.40. 

(iii)  Affiliation  prohibited.  The; 
e;e)un.se;ling  re;c|uire;el  uneler  this 
piiragniph  (a)(.'5)  shall  not  he;  provieleel 
l)y  a  e:e)unse;le)r  who  is  e;m])le)ye;ei  hy  or 
affiliateel  with  the  e:reelite)r. 

(iv)  (Content  of  certification.  The; 
e:e;rtifie:atie)n  of  e:oun.se;ling  re;ejuire;el 
unele;r  panigraph  (a)(.‘5)(i)  mu.st  ineduele: 

(A)  The;  name;(.s)  e)f  the;  e:e)nsnme;r(.s) 
whe)  e)htiiine;el  e:e)unse;ling: 

(13)  The;  eliite;(s)  e)f  e:e)un.se;ling: 

(('.)  The;  niune;  iinel  aelelre;.ss  e)f  the; 
e:e)un.se;le)r: 

(D)  A  .statement  that  the;  e:e)nsume;r(.s) 
re;e:e;ive;el  e:e)un.se;ling  em  the;  aelvisahility 
e)f  the;  high-e;o.st  mortgage;  haseel  e)n  the 
terms  proviele;el  in  either  the;  geeeeel  faith 
e;.stimate;  re;e]uire;el  hv  se;e:tie)n  .'5(c)  of  the; 
Re;al  E.state  Settlement  Pre)e:eelure;s  Ae:t  of 
1974  (12  U.S.C.  2804(c))  or  the; 
eli.se:le).sure;s  re;ejuire;el  by  §  1028.40;  anel 

(E)  A  statement  that  the  e:oun.selor  has 
verifieel  that  the;  e;e)n.sumer(.s)  re;e;e;ive;el 
the;  elisedosures  reepiireel  hy  eithe;r 

§  1028.32(e:)  or  the  Real  Estate; 

Se;ttle;ment  Fre)e:e;elure;.s  Act  of  1974  (12 
U.S.C.  2801  et  sec].)  with  re;.spe;e;t  to  the; 
transae:tion. 

(v)  (Counseling  fees.  A  e:re;elite)r  may 
pay  the;  ie;e;.s  e)f  <i  e:e)un.se;le)r  e)r  e;e)unseling 
ea'ganization  for  pre)vieling  e:e)unse;ling 
re;epiire;el  unele;r  this  paragraph  (a)(.'5)  hut 
may  ne)t  ce)nditie)n  the;  ])ayme;nt  e)f  such 
fe;e;s  een  the;  exjusummation  e)r  ae:e:e)unt- 
eepening  eif  a  mortgage;  tran.sae:tion.  If  the; 
exnisumer  withelraws  the;  a])plie:ation 
that  woulel  re;.sult  in  the;  e;xte;n.sion  eef  a 
high-e:e).st  me)rtgage;,  a  creelitor  may  ne)t 
e:e)nelitie)n  the;  pavment  e)f  .sue;h  fe;e;s  eni 
the;  re;e:e;ij)t  e)f  ce;rtifie;atie)n  from  the; 
e:e)unsele)r  re;epiire;ei  hy  jxiragrajdi  (a)(.'5)(i) 
e)f  this  .se;ctie)n.  A  creelitor  may,  howe;ve;r, 
e:onfirm  that  a  ce)unse;lor  has  provieleel 
e;e)un.se;ling  to  the;  ce)nsume;r  j)ur.suant  te; 
this  paragraph  (a)(.'5)  prior  to  paying  the; 
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foe  of  a  coiuisolor  or  counseling 
organization. 

(vi)  .S7eern?g  prohibitt^d.  A  creditor 
that  extcnuls  a  liigh-cost  mortgage  shall 
not  steer  or  otherwise  direct  a  consumer 
to  choose  a  particular  counselor  or 
counseling  organization  for  the 
counseling  recjuired  under  this 
l)aragraph  (a)(rj). 

(0)  H(n:oninu;nd(ni  df^fauli.  A  creditor 
or  mortgage  hroker,  as  (hdined  in  .section 
102(5. 3(i(a)(2),  may  not  recommend  or 
encourage  default  on  an  existing  loan  or 
other  debt  prior  to  and  in  connection 
with  the  consummation  or  account 
oj)ening  of  a  high-cost  mortgage  that 
refinances  all  or  any  portion  of  such 
exi.sting  loan  or  debt. 

(7)  Modification  and  dafcrnd  fees.  A 
creditor,  successor-in-interest,  assignee, 
or  any  agent  of  such  jjarties  may  not 
charge  a  consumer  any  fee  to  modify, 
renew,  extend  or  amend  a  high-cost 
mortgage,  or  to  defer  any  ])ayment  due 
under  the  terms  of  such  mortgage. 

(8)  Late  fees,  (i)  General.  Any  late 
])ayinent  charge  imj)osed  in  connection 
with  a  high-cost  mortgage  must  In; 
speidfically  ijermitted  by  the  terms  of 
the  loan  contract  or  o])en-end  credit 
agreeiiKMit  and  may  not  exciuul  4 
percent  of  the  amount  of  the  ])ayment 
past  due.  No  such  charge  may  he 
imposed  more  than  once  for  a  single  late 
payment. 

fii)  Timing.  A  late  iiayment  charge 
may  he  imposed  in  connection  with  a 
high-co.st  mortgage  only  if  the  ])ayment 
is  not  received  by  the  end  of  the  l.'i-day 
period  beginning  on  the  date  the 
payment  is  due  or,  in  the  case  of  a  high- 
cost  mortgage  on  \vhich  interest  on  each 
installment  is  paid  in  advance,  the  end 
of  the  3()-day  p(;riod  beginning  on  the 
date  the  jjayment  is  due. 

(iii)  Mnitiple  late  charges  assessed  on 
payment  subsequently  paid.  A  late 
payment  charge  may  not  he  imjjosed  in 
connection  with  a  high-cost  mortgage 
payment  if  any  delin(|nency  is 
attrihutahle  only  to  a  late  payment 
charge  im|)osed  on  an  earlier  payment, 
and  the  payment  otherwise  is  a  full 
payment  for  the  ajjplicahle  ])eriod  and 
is  paid  by  the  due  date  or  within  any 
apj)licahle  grace  period. 

(iv)  Failnre  to  make  required 
payment.  The  terms  of  a  high-co.st 
mortgage  agreement  may  })rovide  that 
anv  jiaynient  shall  first  he  applied  to 
any  jjast  due  balance.  If  the  consumer 
fails  to  make  a  timely  ])ayment  by  the 
due  date  and  suhsecpiently  resumes 
making  payments  hut  has  not  paid  all 
j)ast  due  payments,  the  cniditor  may 
impose  a  separate  late  jjayment  charge 
for  any  payment(s)  outstanding  (without 
deduction  due  to  lat(!  fees  or  related 
fees)  until  the  default  is  cured. 


(9)  Payo  ff  statements,  (i)  Fee 
prohibition.  In  general,  a  creditor  or 
servicer  (as  defined  in  12  CP’R  1024.2(1))) 
may  not  charge  a  fee  for  ])roviding  to  a 
consumer,  or  a  person  authorized  by  the 
consumer  to  obtain  such  information,  a 
statement  of  the  amount  due  to  pay  off 
the  out.standing  balance  of  a  high-co.st 
mortgage. 

(ii)  Processing  fee.  A  creditor  or 
serx'icer  may  charge  a  |)roc(!s.sing  fee  to 
cover  the  cost  of  providing  a  payoff 
statement,  as  de.scrihed  in  paragraph 
(a)(9)(i)  of  this  .section,  by  fax  or  courier, 
])rovided  that  such  fee  may  not  exccied 
an  amount  that  is  comparable  to  fees 
impo.sed  for  similar  services  provided  in 
connection  with  consumer  credit 
transactions  that  are  secured  by  the 
consumer’s  principal  dwelling  and  are 
not  high-cost  mortgages.  A  creditor  or 
servicer  shall  make  a  payoff  statement 
available  to  a  consumer,  or  a  person 
authorized  by  the  consumer  to  obtain 
such  information,  hv  a  method  other 
than  by  fax  or  courier  and  without 
charge  pursuant  to  paragraph  (a)(9)(i)  of 
this  section. 

(iii)  Processing  fee  di.sclosnre.  Prior  to 
charging  a  processing  fee  for  provision 
of  a  payoff  .statement  by  fax  or  courier, 
as  jxainitted  ])ur.suant  to  paragraph 
(a)(9)(ii)  of  this  section,  a  creditor  or 
servicer  shall  di.sclose  to  a  consumer  or 
a  |)er.son  authorized  by  the  consumer  to 
obtain  the  con.suiiHn  ’.s  payoff  .statement 
that  ])ayoff  .statements,  as  de.scrihed  in 
])aragraph  (a)(9)(i)  of  this  section,  are 
available  by  a  method  other  than  by  fax 
or  courier  without  charge. 

(iv)  Fees  permitted  after  multiple 
requests.  A  creditor  or  servicer  that  has 
provided  a  j)ayoff  statement,  as 
de.scrihed  in  paragraph  (a)(9)(i)  of  this 
section,  to  a  consumer,  or  a  person 
authorized  by  the  consumer  to  obtain 
such  information,  without  charge,  other 
than  the  ])roce.ssing  fee  [)ermitted  under 
paragraph  (a)(9)(ii)  of  this  section,  four 
times  during  a  calendar  year,  may 
thereafter  charge  a  reasonable  fee  for 
providing  such  .statements  during  the 
remainder  of  the  calendar  year.  Fees  for 
])ayoff  .statements  j)rovided  to  a 
consumer,  or  a  j)er.son  authorized  by  the 
consumer  to  obtain  such  information,  in 
a  suhsequent  calendar  year  are  subject 
to  the  reciuirements  of  this  section. 

(v)  Timing  of  del iverx'  of  payoff 
statements.  A  ])ayoff  statement,  as 
de.scrihed  in  paragraph  (a)(9)(i)  of  this 
section,  for  a  high-cost  mortgage  shall  he 
provided  by  a  creditor  or  .servicer  within 
five  husine.ss  days  after  receiving  a 
re(]ue.st  for  .suc:h  statement  by  a 
consumer  or  a  j)er.son  authorized  by  the 
consumer  to  obtain  such  .statement. 

(10)  Financing  of  points  and  fees.  A 
creditor  that  extends  credit  under  a 


high-co.st  mortgage  may  not  finance 
charges  that  are  required  to  he  included 
in  the  calculation  of  points  and  fees,  as 
that  term  is  defined  in  §  102(5. 32(1))(1) 
and  (2).  Credit  insurance  premiums  or 
debt  cancellation  or  suspension  fees  that 
are  recpiired  to  he  included  in  points 
and  fees  under  S  102(5. 32(h)(l)(iv)  or 
(2)(iv)  shall  not  he  considered  financed 
by  the  creditor  when  they  are  calculated 
and  paicl  in  full  on  a  monthly  basis. 

(h)  Prohibited  acts  or  practices  for 
dw  elling-secured  loans:  struct nring 
loans  to  eyade  high-cost  mortgage 
reejnirements.  A  creditor  shall  not 
structure  any  transaction  that  is 
otherwise  a  high-cost  mortgage  in  a 
form,  for  the  purpo.se.  and  with  the 
intent  to  evade  the  requirements  of  a 
high-co.st  mortgage  subject  to  this 
suhpart,  including  by  dividing  any  loan 
transaction  into  separate  parts. 

■  8.  Section  102(5.3(5  is  amended  by 
adding  and  re.serving  paragraphs  (g)  and 

(j)  and  adding  paragra])h  (k)  to  read  as 
follows: 

***** 

§  1026.36  Prohibited  acts  or  practices  in 
connection  with  credit  secured  by  a 
dwelling. 

***** 

(g)  i  Reserved  1 
***** 

(j)  [Reserved! 

(k)  Negative  amortization  counseling. 

(1)  Gonnseling  required.  A  creditor  shall 
not  extend  credit  to  a  first-time 
borrower  in  connection  with  a  closed- 
end  tran.saction  secured  by  a  dwelling, 
other  than  a  reverse  mortgage 
transaction  subject  to  102(5.33  or  a 
transaction  secured  by  a  consumer’s 
interest  in  a  time.share  i)lan  described  in 
11  II.S.C.  101(.')3D),  that  may  result  in 
negative  amortization,  unless  the 
creditor  receives  documentation  that  the 
consumer  has  obtained  homeownership 
counseling  from  a  counseling 
organization  or  counselor  certified  or 
approved  by  the  IJ.S.  Dej)artment  of 
Housing  and  Urban  Development  to 
provide  such  counseling. 

(2)  Definitions.  For  the  purpo.ses  of 
this  |)aragraph  (k),  the  following 
definitions  a})ply: 

(i)  A  “fir.st-time  borrower”  means  a 
consumer  who  has  not  previously 
received  a  clo.sed-end  credit  tran.saction 
or  open-end  credit  plan  .secured  by  a 
dwelling. 

(ii)  “Negative  amortization”  means  a 
payment  .schedule  with  regular  periodic 
payments  that  cau.se  the  princi])al 
l)alance  to  increase. 

(3)  Steering  prohibited.  A  i:reditor  that 
extends  credit  to  a  first-time  borrower  in 
connection  with  a  closed-end 
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Iransaetion  secured  by  a  dwelling,  other 
than  a  revers<!  mortgage  transaction 
subject  to  S  1028.33  or  a  transaction 
secured  by  a  consumer’s  interest  in  a 
timeshare  j)lan  described  in  11  U.S.C’,. 
1()1(.13D}.  that  may  residt  in  negative 
amortization  shall  not  steer  or  otherwise 
direct  a  consumer  to  choose  a  |)articular 
counselor  or  counseling  organization  for 
the  coun.seling  recjuired  under  this 
l)aragraj)h  (kj. 

■  9.  In  Supplement  1  to  Part  1020 — 
Official  Interjiretations: 

■  A.  Under  .Ser //on  1()2().31 — Cinnaral 
IUiIhs: 

■  i.  Under  .11 /fd  Timing  of  disclosiinn 

■  a.  Under  31(c)(  1 ),  the  heading  is 
revised. 

■  1).  Under  newly  designated  31((-)(ih 
paragraph  1  is  revi.sed. 

■  c.  linder  31((:)(1)(i}  Change  in  tmins. 
paragraj)li  2  is  revi.sed. 

■  d.  Under  .ll/r;// 1  )(ii]  Tnhplionn 
iiificlosinvs.  paragraph  1  is  nn  ised. 

■  e.  Under  31((:)l  1  )(iii),  the  heading  is 
revised. 

■  ii.  31 1 h)  Ciorrnctions  (ind  nnintnntionnl 
violations  and  paragrajjhs  1  and  2  are 
added. 

■  H.  Under  Saclion  1023.32 — 
IltHjniramants  for  Iligh-dosl  Mortgagos: 

■  i.  Under  .12/n/ Cm’o/'oge; 

■  a.  Paragraph  32(aj(  1 }  and  paragraph  1 
are  added. 

■  1).  Under  Paragraph  32(a)(l)(i). 
j)aragraphs  1. 2.  and  3  are  revised,  and 
paragraph  4  is  removed. 

■  c.  Paragraph  32(a)(l )(i)(P)  and 
paragraph  1  are  addiid. 

■  (1.  Under  Paragraph  32la)(  1  )(ii}, 
j)aragraph  1  and  the  introductory  text  of 
])aragraph  2  are  revised,  and  paragra])h 
3  is  added. 

■  e.  Paragraph  32(a)(l )[iii) and 
paragraphs  1  and  2  are  added. 

■  f.  Under  Paragraph  32(a)(2),  tlu; 
heading  is  revised. 

■  g.  I^aragraph  32(a)(2)(ii)  and 
paragraph  1  are  added. 

■  h.  Paragraph  32(a)(2)(iii)  and 
paragra])h  1  are  added. 

■  i.  32(a)(3)  Datarniination  of  annual 
parcantaga  rata  and  paragraphs  1. 2.  3. 
4.  and  ."i  are  added. 

■  ii.  Under  32(h) Dafinitions: 

■  a.  l^aragraph  32(l))(2).  Paragraph 
32(h)(2)(i),  and  paragraj)h  1  are  added. 

■  1).  Paragraph  32(h)(2)(i)(P)  and 
|)aragraj)h  1  are  added. 

■  c.  Paragraph  32(h)(2)(i)((i)  and 
paragraph  1  an;  added. 

■  (1.  Paragraph  32(h)(2)(i)(I))  and 
j)aragra])h  1  are  added. 

■  e.  Paragraph  32(h)(2)(i)(E)  and 
j)aragrai)h  1  are  added. 

■  f.  Paragraph  32(h)(2)(i)(F)  and 
paragraph  1  are  added. 

■  g.  Paragraph  32(l))(2)(ii)  and 
paragraph  1  are  added. 


■  h.  Paragraph  32(l))(2)(iii) and 
paragra])h  1  are  added. 

■  i.  Paragraph  32(l))(2)(iv)  and 
])aragrai)h  1  arc;  add(;d. 

■  j.  Paragraph  32(h)(2)(vii) and 
])aragraj)h  1  are  added. 

■  k.  l^nagraph  32(h)(2)(viii)  and 
])aragraphs  1  and  2  are  added. 

■  1.  Under  Paragraph  32(h)((i).  as  added 
elsewh(;re  in  this  issue  of  the  Federal 
Register,  paragraphs  3  and  4  an;  add(;d. 

■  iii.  Under  /l/.sf;/o.s//ro.s'; 

■  a.  32((:)(2)  Annual  parcantago  rata  and 
paragrajih  1  an;  added. 

■  h.  Under  32((:)(3).  the  heading  is 
revi.sed. 

■  c.  Under  newly  designated  32(c)(3), 
j)aragraph  1  is  revised. 

■  (1.  Paragraph  32(c)(3)(i)  and  paragra])h 
1  are  added. 

■  e.  Under  32/0/(41  Variable  rata, 
paragra])h  1  is  revised. 

■  iv.  Vndar  32lcl)  Limitations: 
m  a.  Paragrajd)  1  is  revised. 

■  1).  Under  32((l)(  1  )(i)  Balloon  paymant, 
paragraph  1  is  r(;vised  and  paragra))hs  2 
and  3  are  added. 

■  c.  Dndar  32((l)(2)  Nagativa 
Amortization,  paragrajih  1  is  n;vised. 

■  d.  32(cl)((i)  Prapaymant  Panaltias and 
paragraph  1  arc;  rc;movc;cl. 

■  c;.  32((l)(7)  Prapaymant  Panaltv 
Kxcaption,  Paragraph  32((ll(7l(iii)  and 
])aragraphs  1, 2,  and  3,  and  Paragraph 
32((l)(7)(iv)  and  paragra])hs  1  and  2  arc; 
rc;movc;cl. 

■  f.  Unclc;r  32((l)(8),  the  heading  is 
rc;vi.sc;cl. 

■  g.  Under  newly  designated  32((l)(fi), 
Paragraph  32((l)(H)(i)  and  paragraph  1 
arc;  added. 

■  h.  Under  Paragraph  32((l)(8)(ii), 
jjaragraph  1  is  revised. 

■  i.  Unclca-  Paragraph  32((l)((i)(iii), 
paragrajjhs  1  and  2.ii  arc;  revised. 

■  C.  Under  ,Sf;o//o/?  1026.34 — Prohibitad 
Acts  or  Practices  for  High-Cost 
Mortgages: 

m  i.  Unclc;r  34(a)  Prohibited  Acts  or 
Practices  for  High-Cost  Mortgages: 

■  a.  Under  34(a)(4)  Bepavment  ahilitv, 
])aragra])hs  1  through  5  arc;  rc;vi.sc;cl. 

■  I).  Under /^orc/gre; /j/i  34(a)(4)(ii)(B), 
paragraph  1  is  revised  and  i)aragraj)h  2 
is  rc;movc;cl. 

■  c.  Paragraph  34(a)(4)(ii)(C)  and 
paragra])h  1  arc;  removed. 

■  cl.  Under  34(a)(4)(iii)  Presamption  of 
compliance,  paragra])!;  1  is  rc;visc;cl. 

■  c;.  \]nder  Pa ragraj)h  34(a)(4)(iii)(B), 
paragraj)h  1  is  rc;vi.secl. 

■  f.  34(a)(3)  Pre-loan  counseling, 
34(a)(,3)(i)  Certification  oj  counseling 
required,  and  paragra])hs  1  through  .'5 
arc;  added. 

■  g.  34(a)(,3)(ii)  Timing  of  counseling 
and  paragraphs  1  and  2  arc;  aclclc;cl. 

■  h.  34(a)(5)(iv)  Content  ofcertific:ation 
and  ])aragraphs  1  and  2  are  aclcled. 


■  i.  34(a)(5)(v)  Counseling  fees  and 
paragraj)h  1  arc;  aclclc;ci. 

■  j.  34(a)(5)(vi)  Steering  prohibited  and 
paragraphs  1  and  2  arc;  added. 

■  k.  34(a)(6)  Becommended  default  and 
])aragraphs  1  and  2  arc;  added. 

■  1.  34(a)(8)  Late  Pees,  34(a)(8)(i) 

Ceneral,  and  paragraph  1  arc;  added. 

■  m.  34(a)(8)(iii)  Multiple  late  charges 
assessed  on  payment  snhserjuently  pend 
and  paragraph  1  arc;  aclclc;cl. 

■  n.  34(a)(8)(iv)  Failure  to  make 
required  paynwnt  and  paragraph  1  arc; 
added. 

■  o.  34(a)(10)  Financing  of  points  and 
/c^c^.s  and  ])aragraj)hs  1  and  2  arc;  added. 

■  ii.  Unclc;r  34(1))  Prohibited  Acts  or 
Practices  for  Dwelling-Secured  Loans: 
Open-End  Credit,  the  heading  is  revised. 

■  iii.  Under  rc;visc;d  34(1))  Prohibited 
acts  or  practices  for  dweliing-secared 
loans:  structuring  loans  to  evade  high- 
cost  mortgage  requirements,  paragra])h  1 
is  revi.sed  and  paragraph  2  is  added. 

■  D.  Unclc;r  Section  1026.36 — Prohibited 
Acts  or  Practices  i)i  Connection  with 
Credit  Secured  bv  a  Dwelling: 

m  i.  36(k)  Negative  amoiUzation 
counseling  is  added. 

■  a.  36(k)(l  )Connseling  required  and 
|)aragraphs  1  through  4  arc;  added. 

■  1).  36(k)(3)  Steering  }}rohibited  and 
paragraph  1  are  aclclc;cl. 

The  rc;visic)ns  and  additions  rc;acl  as 
follows: 

Supplc;ment  I  to  Part  1020 — Oflic:ial 
Interpretations 

***** 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

§1026.31  General  Rules 

***** 

31(c)(  1 )  Disclosures  for  high-cost 
mortgages. 

1.  Pre-consummation  or  account 
opening  waiting  period.  A  creditor  must 
furnish  §1020.32  disclosures  at  lc;ast 
three  husinc;.ss  clays  prior  to 
c;c)nsummation  for  a  closed-end,  high- 
c:ost  mortgage;  and  at  lc;ast  three  husinc;ss 
clays  iJiior  to  ac:c:c)unt  ojjcaiing  for  an 
oi)c;n-c;ncl,  high-c;o.st  mortgage.  Under 
§  1020.32,  ‘‘business  clay”  has  the  same 
meaning  as  the  rc;sc:i.ssic)n  ride  in 
c.omment  2(a)(0)-2 — all  c;alc;nclar  clays 
c;xc;c;pt  Sundays  and  the  Fc;clc;ral  lc;gal 
holidays  listed  in  .I  U.S.C.  0103(a). 
However,  while  the  clisc:losurc;  rule 
under  §§1020.1.')  and  1020.23  extends 
to  midnight  of  the  third  husinc;.ss  clay, 
the  rule  under  §  1020.32  cloc;.s  not.  For 
c;xamplc;,  under  §  1020.32,  if  clisc:losurc;s 
wc;rc;  ])roviclc;cl  on  a  Friday, 
consummation  or  account  ojiening 
c:oulcl  c)c:cur  any  time  on  Tuc;.sclay,  the 
third  husine.ss  clay  following  recc;ij)t  of 
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the  disclosures.  If  the  timing  of  the 
resci.ssion  rule  were  to  be  used, 
cousunuuation  or  account  opening 
could  not  occur  until  after  midnight  on 
Tuesday. 

T7?a;?ge  in  lerms. 
***** 

2.  Prcntiinus  or  othor  chorgos 
financod  al  consiinuinition  or  occoiint 
oponing.  If  the  consumer  finances  the 
l)ayment  of  premiums  or  other  charges 
as  })ermitted  under  l()2(i.34(a)(l()),  and 
as  a  result  the  monthly  payment  tliffers 
from  what  was  previously  di.sclosed 
under  1020.32,  redisclosure  is 
r(!(pured  and  a  new  three-day  waiting 
period  aj)j)lies. 

31l(:)(  1  )(ii]  Tolophono  disclosiiros. 

1.  Tolophono  disclosuivs.  Disclosures 
by  telephone  mu.st  he  furnished  at  least 
three  business  days  prior  to 
consummation  or  account  opening,  as 
applicable,  calculated  in  accordance 
with  the  timing  rules  under 
§1020.31  (c)(1). 

:U(c:)(1  )(iiil  (ionsninor's  woivor  of 
waiting  period  before  consnnnnation  or 
account  opening. 

***** 

mill)  (Corrections  and  unintentional 
violations. 

1.  Notice  requirements.  Notice  of  a 
violation  pursuant  to  §  1020.31(h)(1)  or 
(2)  should  b(;  in  writing.  The  notice 
should  make  the  consumer  aware  of  the 
choices  available  under 

§  1020.31(h)(l)(iii)  and  (2)(iii).  For 
notice  to  he  adecpiate,  the  consumer 
.should  have  at  least  00  days  in  which 
to  consider  the  available  options  and 
communicate  a  choice  to  the  creditor  or 
assignee. 

2.  Reasonable  time.  To  claim  the 
benefit  of  §  1020.31(h),  a  creditor  or 
assignee  must  implement  apj)roj)riate 
re.stitution  and  the  consumer's  elected 
adjustment  within  a  reasonable  time 
after  the  consumer  proviiles  notice  of 
that  election  to  the  creditor  or  assignee. 
What  length  of  time  is  reasonable  will 
tlepend  on  what  changes  to  a  loan  or 
credit  ])lan’s  documentation,  di.sclosure, 
or  terms  are  necessary  to  effectuate  the 
adjustment.  In  general,  implementing 
appropriate  restitution  and  comj)leting 
an  adjustment  within  30  davs  of  the 
consumer’s  j)roviding  notice  of  the 
election  can  he  considered  reasonable. 

§  1026.32  Requirements  for  High-Cost 
Mortgages 

32(a)  (Coverage. 

Ihiragrap)}  32(a)ll). 

1 .  The  term  )iigb-cost  mortgage 
includes  both  a  closed-end  credit 
transaction  and  an  oj)en-end  credit  plan 
.secured  by  the  consumer's  princiijal 
dwelling.  For  purposes  of  determining 
coverage  under  §  1020.32,  an  oj)en-end 


consumer  credit  transaction  is  the 
account  opening  of  an  open-end  credit 
])lan.  An  advance  of  funds  or  a  draw  on 
the  credit  line  under  an  o])en-end  credit 
plan  suh.secpient  to  account  opening 
does  not  constitute  an  op(;n-end 
“tran.saction.” 

)\nagrap)i  32(a)(  I  )(i). 

1.  Average  i)rime  offer  rate.  High-cost 
mortgages  include  clo.stul-  and  open-end 
consumer  credit  transactions  secured  by 
the  consumer’s  j)rincipal  dwelling  with 
an  annual  p(!rcentage  rate  that  exceeds 
th(;  average  prime  offer  rate;  for  a 
comparable  transaction  as  of  the  date 
the  interest  rate  is  set  by  the  sjiecified 
amount.  The  term  “average  prime  offer 
rate”  is  defined  in  §  l()2(i.3,'5(a)(2). 

2.  (Comparab)e  transaction.  Giudance 
for  determining  a  comjjarahle 
tran.sac;tion  is  set  forth  in  comments 
3.5(a)(l)-l  and  3.')(a)(2)-2  and  -3.  which 
direct  creditors  to  published  tables  of 
average  prime  offer  rates  for  fixed-  and 
variable-rate  closed-end  credit 
tran.sactions.  (inxlitors  ojjening  o])en- 
end  credit  plans  must  compare  the 
annual  percentage  rate  for  the  ])lan  to 
the  average  prime  offer  rate  for  the  most 
clo.sely  comi)arat)le  closed-end 
transaction.  To  identifv  the  mo.st  closelv 
com])arahle  closed-end  transaction,  the 
enulitor  should  identify  whether  the 
cnulit  j)lan  is  fixcul-  or  variable-rate;  if 
the  ])lan  is  fixed-rate,  the  term  of  the 
plan  to  maturity:  if  the  plan  is  variable- 
rate,  the  duration  of  anv  initial,  fixcxl- 
rate  period:  and  the  date  the  interest  rate 
for  the  |)lan  is  set.  If  a  fixed-rate  plan 
has  no  definite  j)lan  length,  a  creditor 
must  use  the  average  prime  ofhn'  rate  for 
a  3()-year  fixed-rate  loan.  If  a  variable- 
rate  plan  has  an  ojjtional,  fixed-rate 
feature,  a  creditor  must  use  the  rate 
table  for  variable-rate  tran.sactions.  If  a 
variable-rate  plan  has  an  initial,  fixed- 
rate  jieriod  that  is  not  in  whole  years,  a 
creditor  mu.st  identify  the  mo.st  clo.sely- 
comjjarahle  tran.saction  by  using  the 
number  of  whole  years  closest  to  the 
actual  fixed-rate  ])eriod.  For  exam]ile,  if 
a  variable-rate  plan  has  an  initial  fixed- 
rate  ))eriod  of  20  months,  a  creditor 
must  u.se  the  average  prime  offer  rate  for 
a  two-year  adjustable-rate  loan.  If  a 
variable-rate  ))lan  has  no  initial  fixed- 
rate  ])eriod,  or  if  it  has  an  initial  fixed- 
rate;  period  of  less  than  one  yi;ar,  a 
creditor  must  use  the  average  ])rime 
offer  rate  for  a  on(;-y(;ar  adjustable-rate; 
leean.  Thus,  feer  exeimple,  if  the;  initial 
fixeel-rate;  pe;rie)el  is  six  memlhs,  a 
e:re;elite)r  mu.st  u.se;  the  average  prime; 
e)ffe;r  rate;  fe)r  :i  one-year  aeljustahle-rate; 
loan. 

3.  Rate  set.  Comme;nt  3.'i(a)(l)-2 
))re)viele;.s  giuelance;  feer  eletermining  the; 
average;  j)rime  offe;r  rate;  in  e;ffee;t  e)n  the; 


elate  that  the;  interest  rate;  fe)r  the; 
tran.sae:tie)n  is  set. 

l^aragrapii  32(a)(  1  )(i)(R). 

1.  Loan  amount  )ess  tiian  S5().()()(). 

The;  e;reelite)r  must  ele;te;rmine  whe;the;r  te) 
apj)ly  the;  APR  thresheelel  in 
§  1020.32(a)(l)(i)(B)  l)a.se;el  em  the  le)an 
iunount.  which  is  the;  fae.e  ame)unt  of  the; 
ne)te;. 

l^aragrapti  32(a)(  7  }(ii). 

1.  Annmd  adjustment  of  St, 000 
amount.  The;  .St  ,000  figure;  in 

§  1020.32(a)(l)(ii)(B)  is  aeljusteel 
annually  on  Januarv  1  by  the;  annual 
pe;re:e;ntcige;  e:hange;  in  the;  GFI  theit  was 
in  e;ffe;e;t  on  the  pre;e:e;ding  June  1.  The 
Bureau  will  publish  aeljustments  after 
the;  June  figures  he;e:ome;  available  e;ae:h 
year. 

2.  Hist orica)  adjustment  of  S400 
amount.  Prior  to  Januarv  10,  2014,  a 
mortgage;  le)an  was  e:e)vere;el  hv  §  1020.32 
if  the  te)tal  pe)int.s  anel  fe;e;s  peevahle  by 
the;  e:e)n,sume;r  at  e)r  befeere  Jeian 
e:e)nsummatie)n  exe;ee;eleel  the;  greater  e)f 
.$400  or  8  j)e;re:ent  of  the;  teetal  loan 
anuHint.  The;  .$400  figure;  was  aeljusteel 
annually  on  January  1  by  the;  anuual 
pe;re;e;ntage;  change;  in  the;  GPl  that  weis 
in  e;ffe;e;t  e)n  the;  pre;e:e;eling  June;  1,  as 
IdlJeews: 

***** 

3.  Ai)piicai)te  tiiresiioid.  Feer  j)urpe).se;.s 
of  §  1020.32(a)(l)(ii).  a  e;re;elite)r  mu.st 
eletermine;  the;  a])plie;at)le;  jieeints  auel  ie;e;.s 
thre;she)lel  ha.se;el  e)n  the;  fae;e;  ame)unt  e)f 
the;  note;  (eer,  in  the;  e;ase;  e)f  an  eepen-enel 
e.reelit  plan,  the;  e;re;elit  limit  for  the;  plan 
wlieai  the;  ae:e:ount  is  oj)e;ne;el).  Howe;ve;r, 
the  eireelitor  mu.st  apply  the;  allenvable 
points  anel  fe;e;.s  pe;re:entage  te;  the  “te)tal 
leian  ame)unt.”  as  ele;fine;el  in 

§  1020.32(h)(4).  IA)r  e:lo.seel-enel  creelit 
transae:tions.  the  total  loan  amount  may 
he;  eliffe;re;nt  than  the;  fae:e  ame)unt  of  the; 
note.  The  .$20,000  amount  in 
§  1020.32(a)(l)(ii)(A)  and  (B)  is  aeljuste;et 
annually  on  Januarv  1  by  the;  annual 
pe;re:entage;  e:hange  in  the  GPI  tliat  was 
in  e;ffe;e:t  on  the;  pree:e;ding  June;  1. 

l^aragrapii  32(a)(  I  )(iii). 

1.  Maximum  period  and  amount. 
.See.tie)!!  1020.32(a)(l)(iii)  pre)viele;s  that  a 
e:lexse;el-e;nel  e;re;etit  tran.sae:tion  or  an 
e)j)en-enel  cre;elit  ])lan  is  a  high-e;o.st 
me)rtgage;  if,  uneler  the;  terms  e)f  the;  le)an 
e;ontrae:t  or  open-enel  creelit  agre;e;me;nt,  a 
e;re;elite)r  e:<m  charge;  either  a  pre;])ayme;nt 
penaltv  more;  than  30  months  after 
e;e)n.summation  or  ae:e:e)unt  opening,  e)r 
total  jjrepayment  penalties  that  e;xe;e;e;el  2 
pe;re:e;nt  e)f  ;mv  iemount  j)re;|)aiel.  Se;e;tion 
1020.32(a)(l)(iii)  applie;.s  only  fe)r 
purpexses  of  ele;te;rmining  whether  a 
tran.sae:tion  is  suhje;e:t  to  the;  high-ce).st 
meertgage  re;ejuire;me;nt.s  anel  restrie;tie)ns 
in  §1020.32(e:)  and  (el)  and  §1020.34. 
He)we;ve;r,  if  a  transactie)n  is  .suhje;e;t  to 
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those  requirements  and  restrictions  by 
operation  of  any  provision  of 
1{)2(i.:i2(a)(l).  including  by  operation 
of  §  1t)2().;i2(a)(l)(iii),  then  the 
transaction  may  not  include  a 
j)rej)avment  penalty.  .See 
l()2().:i2(d)(r)).  As  a  result. 

§  l()2(i.32(a)(l)(iii)  effectively 
establishes  a  maximum  j)eriod  during 
which  a  pre])ayment  pcmalty  may  he 
imposiul.  and  a  maxinunn  pr(q)avment 
penalty  amount  that  may  he  imposed, 
on  a  clos(!(l-end  credit  transaction  or 
oj)en-eiul  credit  j)lan  (other  than  such  a 
mortgage  as  described  in  §  l()2(i. 32(a)(2)) 
.secured  by  a  consumer’s  principal 
dwelling.  CU)sed-end  credit  transactions 
covered  by  §  l()2(i.43  are  subject  to  the 
additional  j)rej)ayment  penalty 
re.strictions  set  forth  in  §  1()2(). 43(g). 

2.  Examples:  open-end  credit.  11  the 
terms  of  an  open-end  cnulit  agnumient 
allow  for  a  jirepayment  penalty  that 
exceiids  2  percent  of  the  initial  credit 
limit  for  the  plan,  the  agreement  will  he 
dcHiined  to  be  a  transaction  with  a 
prejjayment  penalty  that  exceeds  2 
perc(!nt  of  the  “amount  prepaid”  within 
the  meaning  of  §  l()2ti.32(a)(1  )(iii).  The 
following  examples  illustrate  how  to 
calculate  whether  the  t(!rms  t)f  an  open- 
end  credit  agreement  comply  with  the 
maxinunn  prej)ayment  penalty  period 
and  amounts  descrilMul  in 
§l()2(i.32(a)(l)(iii). 

i.  Assume  that  the  terms  of  a  honu!- 
(Kjuity  line  of  credit  with  an  initial 
credit  limit  of  .SI  ().()()()  nupiire  the 
consumer  to  pay  a  .S.SOO  Hat  fee  if  the 
consumer  terminates  the  plan  less  than 
3(i  months  after  account  opening.  The 
.S.SOO  fee  constitutes  a  prejiavinent 
penalty  under  ^  l()2(i.32(h)((i)(ii).  and 
the  jumalty  is  greater  than  2  percent  of 
the  .SlO.OoO  initial  credit  limit,  which  is 
.S2()().  Under  §  l()2().32(a)(1)(iii).  the  j)lan 
is  a  high-cost  mortgage  subject  to  the 
r(!(]uirements  and  restrictions  set  forth 
in  §§  1026.32  and  1020.34. 

ii.  Assume  that  the  terms  of  a  home- 
e(]uity  line  of  credit  with  an  initial 
credit  limit  of  .SlO.OOO  and  a  ten-year 
term  require  the  consumer  to  j)ay  a  .S200 
Hat  fee  if  the  consumer  terminates  the 
plan  ])rior  to  its  normal  expiration.  The 
.S200  prepayment  penalty  does  not 
(!xce(;d  2  percent  of  the  initial  credit 
limit,  hut  the  terms  of  the  agreement 
permit  the  creditor  to  charge  the  fee 
more  than  30  months  after  account 
oj)ening.  Thus,  under 

§  1020.32(a)(l  )(iii).  the  plan  is  a  high- 
co.st  mortgage  subject  to  the 
re(jnirements  and  re.strictions  set  forth 
in  SS  1020.32  and  1020.34. 

iii.  Assume  that,  under  the  t(!rms  of  a 
home-equity  line  of  credit  with  an 
initial  credit  limit  of  .$1. '50,000,  tlu; 
creditor  may  charge  the  consumer  any 


closing  co.sts  waived  by  the  creditor  if 
the  consumer  terminates  the  plan  less 
than  30  months  after  account  opening. 
Assume  also  that  the  creditor  waived 
closing  co.sts  of  .Si  .000.  Ilona  fide  third- 
l)arty  charges  comprised  SHOO  of  the 
.SI  .000  in  waived  closing  costs,  and 
origination  charges  retained  by  the 
creditor  or  its  affiliate  comprised  the 
remaining  .S200.  Under 
S  1020.32(h)(0)(ii),  the  .SHOO  in  bona  fide 
third-])artv  charges  is  not  a  ])repayment 
])(!nalty,  while  the  S200  for  tins 
creditor’s  own  originations  costs  is  a 
prej)ayment  penalty.  The  total 
])repayment  penalty  of  .S200  is  less  than 
2  percent  of  the  initial  Si  .‘50,000  credit 
limit,  and  the  penalty  does  not  apply  if 
the  consumer  terminates  the  plan  more 
than  30  months  after  account  opening. 
Thus,  the  i)lan  is  not  a  high-cost 
mortgage  under  1020.32(a)(l  )(iii). 

32( a )( 2]  Exemptions. 
***** 

Purof^raph  32(a)(2)( ii ). 

1.  (ionst  met  ion-permanent  loans. 
.Section  1020.32  does  not  ap])ly  to  a 
transaction  to  finance  the  initial 
con.struction  of  a  dwidling.  This 
exemption  applies  to  a  construction- 
only  loan  as  well  as  to  the  construction 
pha.se  of  a  construction-to-])(!rman(;nt 
loan.  .Section  1020.32  may  iq)ply. 
however,  to  permanent  financing  that 
Hiplaces  a  construction  loan,  whether 
the  j)ermanent  financing  is  extended  by 
the  same  or  a  different  creditor.  When 
a  con.struction  loan  may  he  ])(!rmanently 
financed  by  the  same  creditor. 

§  1020.1 7(c)(0)(ii)  permits  the  creditor  to 
give  either  one  combined  di.sclosnre  for 
both  the  construction  financing  and  the 
permanent  financing,  ora  separate  set  of 
disclosures  for  (!ach  of  the  two  phases 
as  though  they  W(;re  two  siqiarate 
tran.sactions.  See  also  comment 
17(c)(0)-2.  Section  1020.1 7(c)(0)(ii) 
addres.ses  only  how  a  creditor  may  elect 
to  di.sclo.se  a  i:onstrnction  to  permanent 
tran.saction.  Which  di.sclosnre  ojjtion  a 
creditor  elects  under  §  1020.1 7(c)(0)(ii) 
does  not  affect  the  determination  of 
wluMher  the  permanent  ])ha.se  of  the 
tran.saction  is  subject  to  1020.32. 

When  the  creditor  di.scloses  the  two 
pha.ses  as  se])arate  transactions,  the 
annual  |)(!rcentage  rate  for  the 
j)ermanent  phase  must  hi;  com])ared  to 
the  average  prinu;  offer  rate  for  a 
transaction  that  is  comparable  to  the 
permanent  financing  to  determine 
coverage  under  S  1020.32.  Likewi.se,  a 
single  amount  of  points  and  fees,  also 
reflecting  the  appro])riate  charg(!s  from 
the  permanent  phase,  must  he 
calcidated  and  comj)ared  with  the  total 
loan  amount  to  determine  coverage 
under  §  1020.32.  When  the  creditor 


disclo.ses  the  two  phases  as  a  single 
transaction,  a  single  annual  percentage 
rate,  refhicting  the  appropriate  charges 
from  both  phases,  must  he  calculated  for 
the  transaction  in  accordance  with 
1020.32(a)(3)  and  apj)endix  D  to  part 
1020.  This  annual  percentage  rate  mu.st 
he  com])ared  to  the  average  i)rime  offer 
rate  for  a  transaction  that  is  com])arahle 
to  the  permanent  financing  to  determine 
coverage  under  S  1020.32.  Likewise,  a 
single  amount  of  ])oints  and  fees,  also 
refl(!cting  the  appropriate  charges  from 
both  pha.ses  of  the  transaction,  must  he 
calculated  and  compared  with  the  total 
loan  amount  to  determine  coverage 
under  §  1020.32.  If  the  transaction  is 
determined  to  he  a  high-cost  mortgage, 
only  the  permanent  phase  is  subject  to 
the  requirements  of  1020.32  and 
1020.34. 

Paragraph  32( a }(2]( iii ). 

1.  Housing  Finance  Agency.  For 
purpo.ses  of  §  1020.32(a)(2)(iii),  a 
Housing  Finance  Agency  means  a 
housing  finance  agency  as  defined  in  24 
CFR  2 00.. '5. 

32(a)(3)  Determination  of  anmia) 
percentage  rate. 

1.  In  genend.  Tlu;  guidance  set  forth 
in  the  commentarv  to  1020.17(c)(1) 
and  in  §  1020.40  addre.sses  calculation 
of  the  annual  ])(!rcentage  rate 
disclosures  for  closed-end  credit 
tran.sactions  and  o])en-end  credit  plans, 
res])ectively.  Section  1020.32(a)(3) 
re(iuir(;s  a  difierent  calculation  of  the 
annual  jjercentage  rate  solely  to 
determine  coverage  under 
iil020.32(a)(l)(i). 

2.  Open-end  credit.  The  annual 
])erc(!ntage  rate  for  an  ojjen-end  cnulit 
])lan  must  he  determined  in  accordance 
with  §  1020.32(a)(3).  regardless  of 
whether  there  is  an  advance  of  funds  at 
account  opening.  Section  1020.32(a)(3) 
does  not  recpiire  the  calculation  of  the 
annual  percentage  rate  for  any 
extensions  of  credit  suhseciuent  to 
account  ojjening.  Any  draw  on  the 
credit  line  suhseejuent  to  account 
oj)ening  is  not  treated  as  a  sejjarate 
transaction  for  purpo.ses  of  determining 
annual  ])ercentage  rate  thre.shold 
coverage. 

3.  Pates  that  vaiv;  index  rate  pins 
maximum  margin,  i.  Section 
1020.32(a)(3)(ii)  apj)li(!s  in  the  case  of  a 
clo.sed-  or  open-end  credit  transaction 
when  the  interest  rate  for  the  transaction 
varies  .solely  in  accordance  with  an 
index.  L’or  j)nr])oses  of 

§  l()20.32(a)(3)(ii),  a  transaction’s 
interest  rate  varies  in  accordance  with 
an  index  even  if  the  transaction  has  an 
initial  rate  that  is  not  determined  by  the 
index  n.sed  to  make  later  interest  rate 
adju.stments  jnovided  that,  following 
the  first  rate  adju.stment,  the  interest  rate 
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for  the  transaction  varies  solely  in 
accordance  with  an  index. 

ii.  In  general,  for  transactions  subject 
to  S  1()2().32(a)(3)(ii),  the  annual 
pcircentage  rate  is  determined  by  adding 
the  index  rate  in  (dfect  on  the  date  that 
the  interest  rate  for  the  transaction  is  set 
to  the  inaxiimnn  margin  for  the 
transaction,  as  set  forth  in  the  agreement 
for  the  loan  or  ]dan.  In  some  ca.ses,  a 
transaction  subject  to  §  l()2(i.32(a)(3)(ii) 
may  have  an  initial  rate  that  is  a 
])remium  rate  and  is  higher  than  the 
index  rate  plus  the  maximum  margin  as 
of  the  date  the  interest  rate  for  the 
transaction  is  set.  In  such  cases,  the 
annual  |)ercentage  rate  is  determined 
based  on  the  initial  “premium”  rate. 

iii.  The  following  examj)les  illustrate 
the  rule: 

A.  Assume  that  the  terms  of  a  closed- 
end,  adjustable-rate  mortgage  loan 
j)rovide  for  a  fixed,  initial  interest  rate 
of  2  percent  for  two  years  following 
consummation,  after  which  the  intere.st 
rate  will  adjust  annually  in  accordance 
with  an  index  jjIus  a  2  percent  margin. 
Also  assume  that  the  applicable  index  is 
3  percent  as  of  the  date  the  interest  rate 
for  the  tran.saction  is  set.  and  a  lifetime 
interest  rate  caj)  of  l.'i  ])ercent  applies  to 
the  transaction.  Pursuant  to 
l()2(i.32(a)(3)(ii),  for  ])urpo.ses  of 
determining  the  annual  ])ercentage  rate 
for  §  l()2().32(a)(1)(i),  the  interest  rate  for 
the  transaction  is  5  ])ercent  (3  i)ercent 
index  rate  ]ilus  2  ptircent  margin). 

8.  Assume  the  same  transaction  terms 
set  forth  in  paragraph  3. iii. A,  except  that 
an  initial  interest  rate  of  8  percent 
apjjlies  to  the  transaction.  Pursuant  to 
S  l()2(i.32(a)(3){ii),  for  purjio.ses  of 
determining  the  annual  percentage  rate 
for  §  l()2(i.32(a)(l  )(i),  the  interest  rate  for 
the  tran.saction  is  8  percent. 

G.  Assume  that  the  terms  of  au  open- 
(!nd  credit  agreement  with  a  five-year 
draw  ]j(;riod  and  a  five-year  nipayment 
p(iriod  provide  for  a  fixed,  initial 
interest  rate  of  2  jjercent  for  the  first 
year  of  the  rejjayment  jjeriod,  after 
which  the  interest  rate  will  adjust 
annually  pursuant  to  a  puhlicly- 
availahle  index  outside  the  creditor’s 
control,  in  accordance  with  the 
limitations  aj)plicahle  to  open-end 
credit  ])lans  in  §1028.40(1).  Al.so  assume 
that,  pursuant  to  the  terms  of  the  open- 
end  credit  agreement,  a  margin  of  2 
l)ercent  applies  because  the  consumer  is 
emj)love(l  hv  the  creditor,  hut  that  the 
margin  will  increase  to  4  percent  if  the 
consumer’s  employment  with  the 
creditor  ends.  Finally,  assume  that  the 
applicable  index  rate  is  3. .8  percent  as  of 
the  date  the  interest  rate  for  the 
transaction  is  .set,  and  a  lifetime  intere.st 
rate  caj)  of  l.'i  percent  ajiplies  to  the 
transaction.  Pursuant  to 


§  1028.32(a)(3)(ii),  for  purpo.ses  of 
d(!termining  the  annual  percentage  rate 
for  §  1028.32(a)(l)(i),  the  interest  rate  for 
the  tran.saction  is  7.5  j)erc(!nt  (3..'i 
percent  index  rate  ])lu.s  4  percent 
maximum  margin). 

D.  Assume  the  same  tran.saction  terms 
set  forth  in  paragraph  3.iii.C,  exce])t  that 
an  initial  intere.st  rate  of  8  percent 
ajjplies  to  the  transaction.  I’ursuant  to 
§  1028.32(a)(3)(ii).  for  purpo.s(!S  of 
determining  the  annual  percentage  rate 
for  §  l()28.32(a)(1  )(i),  the  interest  rate  for 
the  transaction  is  8  percent. 

4.  lidtHS  that  vdi'v  othdi'  than  in 
dcconidncd  with  (in  index.  Section 
l()28.32(a)(3)(iii)  appli(!.s  when  the 
intere.st  rate  apj)licahle  to  a  closed-  or 
o])en-end  tran.sac:tion  may  or  will  vary, 
exce])t  as  de.sc:rihed  in 
§  l()28.32(a)(3)(ii).  Section 
l()28.32(a)(3)(iii)  thus  ap])lie.s  where 
multijde  fixed  rates  apply  to  a 
transaction,  such  as  in  a  step-rate 
mortgage.  For  example,  assume  the 
following  interest  rates  will  ap|)ly  to  a 
tran.saction:  3  jjercent  for  the  first  six 
months,  4  ])ercent  for  the  next  10  vears, 
and  .'S  percent  for  the  remaining  loan 
term.  In  this  examjjle, 

§  1028.32(a)(3)(iii)  would  he  used  to 
determine  the  intere.st  rate,  and  .'i 
pcii'cent  woidd  he  the  maximum  intere.st 
rate  ajjplicahle  to  the  tran.saction  used  to 
determine  the  annual  ])ercentage  rate  for 
purpo.ses  of  §  1028.32(a)(l)(i).  .Section 
1028.32(a)(3)(iii)  al.so  applies  to  anv 
other  adju.stahle-rate  loan  where  the 
interest  rate  may  vary  hut  according  to 
a  formula  other  than  the  sum  of  an 
index  and  a  margin. 

Fixed-rate  and  -term  payment 
options.  If  an  open-end  credit  plan  has 
oidy  a  fixed  rate  during  the  draw  })eriod, 
a  creditor  must  use  the  interest  rate 
applicable  to  that  feature  to  determine 
the  annual  perc;entage  rate,  as  required 
by  §  1028.32(a)(3)(i).  However,  if  an 
open-end  credit  plan  has  a  variable  rate, 
hut  al.so  offers  a  fixed-rate  and  -term 
payment  oj)tion  during  the  draw  period, 
§  1028. 32(a)(3)  requires  a  creditor  to  use 
the  terms  applicable  to  the  variable-rate 
feature  for  determining  the  annual 
percentage  rate,  as  descrihcul  in 
§l()28.32(a)(3)(ii). 

32(h)  Definitions. 

*  *  ★  *  * 

Fardf’ra ph  32 ( h )(2)(i). 

1.  Finance  charge.  'Fhe  j)oint.s  and  fees 
calculation  under  §  1028.32(h)(2) 
generally  does  not  include  items  that  are 
included  in  the  finance  charge  hut  that 
are  not  known  until  after  account 
oj)ening,  such  as  minimum  monthly 
finance  charges  or  charges  based  on 
account  activity  or  inactivity. 
Tran.saction  fees  al.so  generally  are  not 


included  in  the  points  and  fees 
calculation,  except  as  provided  in 
§  1028.32(h)(2)(vi).  .See  comments 
32(h)(l)-l  and  32(h)(l)(i)-l  and  -2  for 
additional  guidance  concerning  the 
calcidation  of  points  and  fees. 

Paragraph  32(h}(2)(i)(B]. 

1.  .See  comment  32(h)(l)(i)(B)-l  for 
further  guidance  concerning  the 
exclusion  of  mortgage  insurance 
premiums  payable  in  connection  with 
anv  Federal  or  .State  agencv  program. 

Paragraph  32(h)(2 )(i)(C)'. 

1.  .See  comment  32(h)(l  )(i)(C)-l  and 
-2  for  further  guidance  concerning  the 
exclusion  of  mortgage  insurance 
premiums  payable  for  any  guaranty  or 
insurance  that  protects  the  creditor 
against  the  consumer’s  default  or  other 
credit  loss  and  that  is  not  in  connection 
with  any  Federal  or  .State  agency 
program. 

Paragraph  32(h)(2)(i](D). 

1.  For  purposes  of 
§  l()28.32(h)(2)(i)(D),  the  term  loan 
originator  means  a  loan  originator  as 
that  term  is  defined  in  §  1028. 38(a)(1), 
without  regard  to  §  1028.38(a)(2).  .See 
comments  32(h)(l)(i)(D)-l,  -3,  and  -4 
ff)r  further  guidance  concerning  the 
exclusion  of  bona  fide  third-])arty 
charges  from  pc/ints  and  fees. 

Paragraph  32(h)i2)(i)lE). 

1.  .See  comments  32(h)(l)(i)(E)-l 
through  -3  for  further  guidauc:e 
concerning  the  exclusion  of  up  to  two 
bona  fide  di.scount  j)oiut.s  from  j)oint.s 
and  fees. 

Paragraph  32(h)(2)(i)lF). 

1.  .See  comments  32(h)(l)(i)(F)-l  and 
-2  for  further  guidance  concerning  the 
exclusion  of  up  to  one  bona  fide 
di.scount  point  from  points  and  fees. 

Paragraph  32(b)(2)(ii). 

1.  For  purposes  of  §  l()28.32(h)(2)(ii), 
the  term  loan  originator  means  a  loan 
originator  as  that  term  is  defined  in 
§  1028.38(a)(1),  without  regard  to 
§  1028. 38(a)(2).  .See  the  commentary  to 
§  1028.32(h)(l)(ii)  for  additional 
guidance  concerning  the  inclusion  of 
loan  originator  comjjensation  in  points 
and  fees. 

Paragra ph  32lh}(2)( iii ). 

1.  Other  charges.  .See  comment 
32(h)(l)(iii)-l  for  further  guidance 
concerning  the  inclusion  of  items  listed 
in  §  1028.4(c)(7)  in  ])oint.s  and  fees. 

Paragraph  32(1) )(2)(iv). 

1.  Credit  insurance  and  debt 
cancellation  or  suspension  coverage. 
.See  comments  32(h)(l)(iv)-l  through  -3 
for  further  guidance  concerning  the 
inclusion  of  j)remiums  for  credit 
insurance  and  debt  cancellation  or 
.sus])en.sion  coverage  in  j)oint.s  and  fees. 

Paragraph  32( h)(2)( vii). 

1.  Participation  fees.  Fees  charged  for 
partici])ation  in  a  credit  plan  must  he 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2()13/Rules  and  Regulations 


6971 


included  in  the  points  and  fees 
calculation  for  purposes  of  §  l()2(i.32  if 
payable  at  or  before  account  o|)ening. 
These  fees  include  annual  fees  or  other 
j)eriodic  fees  that  must  he  paid  as  a 
condition  of  access  to  the  plan  itself. 

Set*  commentary  to  §  1028. 4(c)(4)  for  a 
description  of  these  fees. 

Paraf’iaph  :i2{ b}(2)( viii ). 

1.  Tninsaction  /ee.s-  in  (irnw  down  thn 
crndil  linn.  Section  l()2(i.32(h)(2)(viii) 
retjuires  creditors  in  open-end  cnulit 
j)lans  to  include  in  points  and  fees  any 
transaction  fee.  including  any  jier- 
transaction  fee.  that  will  ht;  charged  for 
a  draw  on  the  credit  line.  Section 
l()2(i.32(h)(2)(viii)  requires  the  creditor 
to  assume  that  the  consumer  will  make 
at  least  one  draw  during  the  term  of  the 
credit  plan.  Thus,  if  the  terms  of  the 
open-end  credit  plan  permit  the  creditor 
to  charge  a  .SlO  transaction  fee  each  time 
the  consumer  draws  on  the  credit  line. 

§  l()2(i.32(h)(2)(viii)  reciuires  the  creditor 
to  include  one  SlO  cdiarge  in  the  points 
and  fees  calculation. 

2.  Fixnd-nitn  loon  option.  If  the  terms 
of  an  o|)en-end  credit  plan  permit  a 
consumer  to  draw  on  the  credit  line 
using  either  a  variable-rate  feature  or  a 
fix(!d-rate  feature.  S  lt>2(i.32(t))(2)(viii) 
recpiires  the  creditor  to  use  the  terms 
a])])licahle  to  the  variable-rate  featun;  for 
determining  the  transaction  lee  that 
must  Ih;  included  in  the  ])oints  and  fees 
calculation. 

***** 

:i2(b)((i)  Pvnpoynwni  ponalty. 
***** 

3.  Exoinplns  of  prnpovinoni  ponoUins: 
opnn-nnd  crndii.  f’or  purposes  of 

§  l()20.32(h)((i)(ii),  the  t(;rm  prnpovinnni 
pnnahy  includes  a  charge,  including  a 
waived  closing  cost,  imposed  by  the 
creditor  if  the  consumer  terminates  the 
open-end  credit  ])lan  j)rior  to  the  end  of 
its  term.  This  includes  a  charge  imjjo.sed 
if  the  consumer  terminates  the  plan 
outright  or,  for  examj)le.  if  tin;  consumer 
terminates  the  j)lan  in  connection  with 
obtaining  a  new  loan  or  plan  with  the 
current  holder  of  the  existing  plan,  a 
.servicer  acting  on  behalf  of  the  current 
holder,  or  an  affiliate  of  either. 

How(;ver,  the  t(;rm  prnpoymnnt  pnnaltv 
does  not  include  a  waived  bona  fide 
third-party  charge  im])osed  by  the 
creditor  if  the  consumer  terminates  the 
o|)en-end  credit  jilan  during  the  first  38 
months  after  account  opcaiing. 

4.  Poos  that  (iro  not  pro/xivniont 
ponaltios:  opon-ond  crodit.  l-’or  purpos(!S 
of  §  l()28.32(t))(8)(ii),  fees  that  are  not 
j)rej)ayment  penalties  include,  for 
exam|)le: 

i.  Fees  imjjosed  for  j)re])aring  and 
providing  documents  when  an  oj)en-end 
cnidit  plan  is  terminated,  if  such  fees 


are  imposed  whether  or  not  the 
cx)nsumer  terminates  the  plan  prior  to 
the  end  of  its  term.  Fxami)les  include  a 
payoff  statement,  a  reconveyance 
document,  or  another  document 
releasing  the  creditor's  .security  interest 
in  the  dwelling  that  secures  the  line  of 
credit. 

ii.  Loan  guarantee  fees. 

iii.  Any  fee  that  the  creditor  may 
impose  in  lieu  of  tminination  and 
acceleration  nmler  comment  4()(f)(2)-2. 

221  c]  nisclosnros. 
***** 

22(c)(2)  y\nnn(d  f)orcont(i<’o  into. 

1.  Disclosing  annind  porconiogo  rato 
fov  opon-ond  high-cost  mortgages.  In 
disclosing  the  annual  percentage  rate  for 
an  open-end,  high-cost  mortgage  under 
1028.32(c)(2),  creditors  must  comply 
with  §  1028. 8(a)(1).  If  a  fixed-rate, 
discounted  introductory  or  initial 
interest  rate  is  offered  on  the 
transaction,  1028.32(c)(2)  reepnres  a 
creditor  to  di.sclo.se  the  annual 
percentage  rate  of  the  fixed-rate, 
discounted  introductory  or  initial 
interest  rate  feature,  and  the  rate  that 
woidd  apj)ly  when  the  feature  expires. 

22(c)(2)  liognlar  payinoni:  mininnnn 
periodic  payinoni  oxainplo;  balloon 
pavinont. 

i.  balloon  pavinont.  Except  as 
])rovided  in  ^  1028.32(d)(l)(ii)  and  (iii). 
a  mortgage  transaction  subject  to  this 
section  may  not  include  a  payment 
schedule  that  ixisults  in  a  balloon 
])avment. 

Pa ragra ph  22(c )(2 )(i). 

1.  (ionoral.  The  r(!gular  payment  is  the 
amount  due  from  the  consumer  at 
regular  intervals,  such  as  monthly, 
bimonthly,  {piarterly,  or  annuallv.  There 
must  he  at  least  two  ))aynients,  and  the 
payments  must  he  in  an  amount  and  at 
.suc:h  intervals  that  they  fully  amortize 
the  amount  owed.  In  disclosing  the 
regular  payment,  cnulitors  may  rely  on 
the  rules  set  forth  in  ^  1028. 18(g); 
however,  the  amounts  for  voluntary 
items,  such  as  credit  life  insurance,  may 
he  inclucUid  in  the  regular  payment 
di.sclosure  only  if  the  consumer  has 
previously  agreed  to  the  amounts. 

i.  If  the  loan  has  more  than  one 
j)ayment  level,  the  regular  payment  for 
each  level  must  he  disclo.sed.  For 
example: 

A.  In  a  3()-year  graduated  payment 
mortgage  where  there  will  he  ])avinents 
of  $300  for  th(!  first  120  months.  .S400 
for  the  next  120  months,  and  .$.'500  for 
the  last  120  months,  each  payment 
amount  mu.st  he  disclosed,  along  with 
the  length  of  time  that  the  pavment  will 
he  in  effect. 

13.  If  interest  and  |)rincipat  are  paid  at 
different  times,  the  regular  amount  for 
each  must  he  disclosed. 


C.  In  di.sconnted  or  ijremium  variable- 
rate  transactions  where  the  creditor  sets 
the  initial  inteixist  rate  and  later  rate 
adjii.slments  are  determined  by  an  index 
or  formula,  the  creditor  must  di.sclose 
both  the  initial  payment  hastul  on  the 
discount  or  preminm  and  the  payment 
that  will  he  in  effect  thereafter. 

Additional  ex])lanatorv  mattnial  which 
does  not  detract  from  the  re(|uired 
disclosures  may  accomj)any  the 
disclos(!d  amounts.  For  example,  if  a 
monthly  payment  is  $2.'50  for  the  first 
six  months  and  then  increa.ses  based  on 
an  index  and  margin,  the  creditor  could 
use  language  such  as  the  following; 

“Your  regular  monthly  payment  will  he 

52. '5()  for  six  months.  After  six  months 
your  regular  monthly  jiayment  will  he 
based  on  an  index  and  margin,  which 
currently  would  make  your  payment 

53. '50.  Your  actual  j)ayment  at  that  time 
may  he  higher  or  lower.” 

22(c)( 4 )  Variablo-rato. 

1.  Calculating  “worst-case” pavinont 
oxainplo.  For  a  clo.sed-(md  credit 
transaction,  creditors  may  relv  on 
instructions  in  §  ]{)28. 19(t))(2)(viii)(13) 
for  calculating  the  maximum  jjossihle 
increa.ses  in  rates  in  the  short e.st 
])os.sihle  timeframe,  ha.sed  on  the  face 
amount  of  the  note  (not  the  hy])othetical 
loan  amount  of  SlO.OOO  retjuired  hv 
^  l()28.19(h)(2)(viii)(13)).  The  creditor 
must  ])rovide  a  maximum  payment  for 
each  payment  level,  where  a  payment 
.schedule  provides  for  more  than  one 
])ayment  level  and  more  than  one 
maximum  ])ayment  amount  is  jjossihle. 
For  an  o])en-end  credit  plan,  the 
maximum  monthly  payment  must  he 
based  on  the  following  a.ssumptions: 

i.  The  consumer  borrows  the  full 
credit  lino  at  account  oiiening  with  no 
additional  extensions  of  credit. 

ii.  The  consumer  makes  only 
minimum  periodic  ])ayments  during  the 
draw  period  and  any  r(!])ayment  jjeriod. 

iii.  If  the  annual  percentage  rate  may 
increa.se  during  the  ))lan.  the  maximum 
annual  jjercentage  rate  that  is  included 
in  the  contract,  as  required  by  §  1028.30, 
a])])lies  to  the  plan  at  ac:count  opening. 
***** 

22(d)  Limitations. 

1.  Additional  prohibitions  apjilicablo 
nndor  other  sections.  .Section  1028.34 
sets  forth  certain  prohibitions  in 
connection  with  high-cost  mortgages,  in 
addition  to  the  limitations  in 
4}  1028.32(d).  Further,  §  1028.3.'5(h) 
prohibits  certain  practices  in  connection 
with  closed-end  transactions  that  meet 
tin;  covenage  test  in  ^  102().3.'5(a). 

13ecau.se  the  coverage  test  in  ^  1028.3,'5(a) 
is  gemerally  broader  than  the  coverage 
te.st  in  §  1028.32(a).  most  clo.sed-eiul 
high-cost  mortgages  are  also  subject  to 


6972 


Federal  Register/ Vol.  78.  No.  21 /Thursday,  January  31,  2013/Rules  and  Regulations 


the  ])rohil)itions  set  forth  in  §  l()2(i.3.')(l)) 
(such  as  escrows),  in  addition  to  the 
limitations  in  §  1020. 32(d). 
***** 

32(d](  I](i]  Balloon  jyaynwnt. 

1.  Bayular  pariodic  payinanis.  I’he 
repayment  scliednle  for  a  higli-cost 
mortgage  must  fully  amortize  tin; 
outstanding  j)rin(;ipal  halancie  through 
“rcigular  jxaiodic  |)aym(mts.”  A 
payment  is  a  “regular  ])eriodic 
l)ayment”  if  it  is  not  more  than  two 
times  the  amount  of  other  jjayimnits.  For 
jjurpo.ses  of  open-end  credit  ])lans,  the 
term  “regular  ptaiodic  payment”  or 
"])eriodic  payment”  means  the  required 
minimum  periodic  payment. 

2.  Bapavment  period.  If  the  terms  of 
an  open-end  credit  jdan  provide  for  a 
repayment  period  during  which  no 
further  draws  may  he  taken,  the 
limitations  in  l()20.32(d)(l)(i)  apply  to 
regidar  periodic  payimaits  rerpiired  bv 
the  cnalit  j)lan  during  the  draw  period, 
hut  do  not  apply  to  any  adjustment  in 
the  regular  periodic  jjavment  that 
results  from  the  transition  from  the 
credit  jilan’s  draw  jieriod  to  its 
re])ayment  period.  Further,  the 
limitation  on  balloon  j)ayments  in 

§  l()2().32(d)(l)(i)  does  not  ]3reclude 
increa.ses  in  regular  i)eriodic  payments 
that  result  .solely  from  the  initial  draw 
or  additional  draws  on  the  credit  line 
during  the  draw  period. 

3.  No  repayineni  period.  If  the  terms 
of  an  open-end  credit  j)lan  do  not 
])rovide  for  a  repayment  ])eriod,  the 
repayment  schedule  must  fully  amortize 
any  outstanding  principal  balance  in  the 
draw  period  through  regular  periodic: 
payments.  Howevcir,  the  limitation  on 
hailoon  payments  in  S  102(i.32(d)(l  )(i) 
does  not  prc^clude  incrciasc^s  in  regular 
periodic  j)ayments  that  rcisult  solely 
from  the  initial  draw  or  additional 
draws  on  the  credit  line  during  the  draw 
pcii'iod. 

32(d)(2)  Negative  amortization. 

1.  Negative  amoiiization.  The 
jjrohihition  against  nc!gative 
amortization  in  a  high-cost  mortgage 
does  not  preclude  reasonable  increases 
in  the  princijjal  balance  that  result  from 
events  permitted  by  the  legal  obligation 
unrcilated  to  the  payment  schedule.  For 
example,  when  a  consumer  fails  to 
obtain  jiroperty  insurance  and  the 
creditor  pnrchascis  insurance,  the 
creditor  may  add  a  reasonable  ])remium 
to  the  consumer’s  ])rincipal  balance,  to 
the  extent  permitted  by  applicable  law 
and  the  consumer’s  legal  obligation. 
***** 

32(d)(8)  Acceleration  ofdeld. 

Paragraph  32(d)(8)(i). 

1.  Fraud  or  material 
misrepresentation.  A  creditor  may 


terminate  a  loan  or  o])(m-end  credit 
agreement  and  accehaate  the  Indance  if 
there  has  been  fraud  or  material 
mi.sre|)resentation  by  the  consumer  in 
connection  with  the  loan  or  o]K;n-end 
credit  agreement.  What  constitutcxs  fraud 
or  mi.srepre.sentation  is  dcitcirmined  by 
ap])licahle  State  law  and  may  include 
acts  of  omission  as  well  as  overt  acts,  as 
long  as  any  ncjce.ssarv  intent  on  the  ])art 
of  the  consumer  exists. 

Paragraph  32(d)(8)(ii). 

1.  Failure  to  meet  repavment  terms.  A 
creditor  may  terminate  a  loan  or  open- 
end  credit  agreement  and  accelerate  the 
balance  when  the  consumer  fails  to 
meet  the  repayment  terms  resulting  in  a 
default  in  payment  under  the 
agreement;  a  creditor  may  do  so, 
however,  only  if  the  c:onsumer  actually 
fails  to  make  jjayments  resulting  in  a 
default  in  the  agreement.  For  example, 
a  creditor  may  not  terminate  and 
accelerate  if  the  consumer,  in  error, 
sends  a  ])ayment  to  the  wrong  location, 
such  as  a  hrauch  rather  than  the  main 
office  of  the  creditor.  If  a  consumer  files 
for  or  is  placed  iu  l)ankru])tcy,  the 
creditor  may  terminate  and  accelerate; 
under  §  l()2().32(d)(8)(i)  if  the  consumer 
fails  to  meet  the  repayment  terms 
resulting  in  a  default  of  the  agreement. 
Section  l()2(i.32(d)(8)(i)  does  not 
override  any  .State  or  other  law  that 
reepiires  a  cn;ditor  to  notify  a  consumer 
of  a  right  to  cure,  or  otherwise  places  a 
duty  on  the  creditor  h(;fore  it  can 
terminate  a  loan  or  o])en-end  c:redit 
agreement  and  accelerate  the  balance. 

Paragraph  32 (d )(8 )(iii). 

1.  Impairment  of  seenritv.  A  creditor 
may  terminate  a  loan  or  open-end  credit 
agreement  and  accelerate  the  balance  if 
the  consumer’s  action  or  inaction 
adversely  affects  the  creditor’s  .security 
for  the  loan,  or  any  right  of  the  creditor 
in  that  .security.  Action  or  inaction  by 
third  parties  does  not,  in  itself,  permit 
the  creditor  to  terminate  and  accelerate. 

2.  *  *  * 

ii.  By  contrast,  the  filing  of  a  judgment 
against  the  consumer  would  he  cau.se  for 
termination  and  acceleration  only  if  the 
amount  of  the  judgment  and  collateral 
subject  to  the  judgment  is  such  that  the 
creditor’s  security  is  adversely  and 
materially  affected  in  violation  of  the 
loan  or  o])en-end  credit  agreement.  If 
the  consumer  commits  waste  or 
otherwise  destructively  uses  or  fails  to 
maintain  the  property,  including 
demoli.shing  or  removing  structures 
from  the  jiroperty,  such  that  the  action 
adversely  affects  the  security  in  a 
material  way,  the  loan  or  oj)en-end 
credit  agreement  may  he  terminated  and 
the  balance  accelerated.  Illegal  u.se  of 
the  proj)erty  by  the  consumer  would 
permit  termination  and  acceleration  if  it 


subjects  the  ])roj)erty  to  seizure.  If  one 
of  two  consumers  obligated  on  a  loan 
dies,  the  creditor  may  terminate  the  loan 
and  accelerate  the  balance  if  the  security 
is  adversely  affected.  If  the  consumer 
moves  out  of  the  dwelling  that  secures 
the  loan  and  that  action  adversely 
affects  the  security  in  a  mat(;rial  way, 
the  creditor  may  terminate  a  loan  or 
o|jen-end  credit  agreement  and 
ac:celerate  the  balance. 
***** 

§  1026.34  Prohibited  Acts  or  Practices  in 
Connection  with  High-Cost  Mortgages 

***** 

34(a)(4)  Repavment  ahilitv  for  high- 
cost  moilgages. 

1.  Application  of  repavment  ahilitv 
rale.  'I’he  §  1028. 34(a)(4)  jirohihition 
against  making  loans  without  regard  to 
consumers’  repayment  ability  applies  to 
o])en-end,  high-cost  mortgages.  The 

§  1028.43  re])ayment  ability  provisions 
a])ply  to  closetl-end,  high-cost 
mortgages.  Accordingly,  in  connection 
with  a  closed-end,  high-cost  mortgage, 

§  1028. 34(a)(4)  re(]uires  a  creditor  to 
comply  with  the  rejjayment  ability 
rerpiirements  set  forth  in  §1028.43. 

2.  General  prohibition.  .Section 
1028.34(a)(4)  prohibits  a  creditor  from 
ext(;nding  credit  under  a  high-cost, 
open-end  cr(;dit  ])lan  based  on  the  value 
of  the  consumer’s  collateral  without 
regard  to  the  consumer’s  repayment 
ability  as  of  account  opening,  including 
the  consumer’s  current  and  reasonably 
expec:ted  income,  employment,  a.ssets 
other  than  the  collateral,  current 
obligations,  and  projjerty  tax  and 
insurance  obligations.  A  creditor  may 
base  its  determination  of  rejiayment 
ability  on  current  or  reasonably 
expected  income  from  employment  or 
other  sources,  on  as.sets  other  than  the 
collateral,  or  both. 

3.  Other  dwelling-secured  obligations. 
For  purjK)ses  of  §  1028. 34(a)(4),  current 
obligations  include  another  credit 
obligation  of  which  the  creditor  has 
knowledge  undertaken  prior  to  or  at 
account  o))ening  and  .secured  by  the 
.same  dwelling  that  secures  the  high-cost 
mortgage  transaction. 

4.  Discounted  introdnetorv  rates  and 
non-amortizing  pavments.  A  credit 
agreement  may  determine  a  consumer’s 
initial  jiayments  using  a  tem])orarily 
discounted  interest  rate  or  permit  the 
consumer  to  make  initial  payments  that 
are  non-amortizing.  In  such  ca.ses  the 
creditor  may  determine  rej)ayment 
ability  using  the  assumptions  provided 
in  §l'()28.34(a)(4)(iv). 

.'5.  Repayment  ability  as  of  account 
opening.  .Section  1028.34(a)(4)  prohibits 
a  creditor  from  disregarding  rej)ayment 
ability  based  on  the  facts  and 
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ciixaimstancos  known  to  the  creditor  as 
of  account  opening.  In  general,  a 
creditor  does  not  violate  tliis  provision 
if  a  consumer  defaults  because  of  a 
significant  reduction  in  income  (for 
example,  a  job  loss)  or  a  significant 
obligation  (for  example,  an  obligation 
arising  from  a  major  medical  expense) 
that  occurs  after  account  opening. 
However,  if  a  creditor  has  knowledge  as 
of  account  opening  of  r(ulnctic)ns  in 
income  (for  (ixample,  if  a  consumer's 
written  ap])licalion  states  that  the 
consumer  plans  to  retire  within  twelve 
months  without  obtaining  new 
employment,  or  states  that  the  consumer 
will  transition  from  full-time  to  part- 
time  emj)lo\  ment).  the  creclitor  must 
consiiler  that  information. 
***** 

34{(i){4){ii)  Vtnificdtion  of  Rdf)(ivnient 
Ahililv. 

***** 

ram<’mi)h  34i(i)l4Uii)(B). 

1.  In  gonoral.  A  credit  re])ort  may  he 
us(!d  to  verify  current  obligations.  A 
credit  report,  however,  might  not  reflect 
an  obligation  that  a  consumer  has  listed 
on  an  a])plication.  The  creditor  is 
resjjonsihle  for  considering  such  an 
obligation,  hut  the  creditor  is  not 
nupiired  to  independently  verify  the 
obligation.  .Similarly,  a  creditor  is 
responsible  for  considering  certain 
obligations  undertaken  just  before  or  at 
account  opening  and  .secured  hv  the 
same  dwelling  that  secnr(\s  the 
transaction  (for  (ixample,  a  “])iggv  hai;k” 
loan),  of  which  the  creditor  knows,  even 
if  not  reilected  on  a  cnulit  re])ort.  Son 
comment  34(a)(4)-3. 

34((i)(4l(iii)  Presumption  of 
complianoo. 

1.  In  general.  A  creditor  is  presumed 
to  have  complied  with  §  1028. 34(a)(4)  if 
the  creditor  follows  the  three; 
underwriting  procedures  sjjecified  in 
])aragraph  34(a)(4)(iii)  for  verifying 
rei)ayment  ability,  determining  the 
l)ayment  obligation,  and  measuring  the 
relationship  of  obligations  to  income. 
The;  procexlnres  for  verifying  repayment 
ability  are  re(juir(;d  under 
§  102n.34(a)(4)(ii):  the  other  procedures 
are  not  r(;(iuired  hut,  if  followed  along 
with  the  reejnired  j)rocedures.  create  a 
pre.sum|)tion  that  the  creditor  has 
complied  with  §  1()2(j. 34(a)(4).  The 
consumer  may  rebut  the  |)resnm])tion 
with  evidence  that  the  creditor 
nonetheless  disregarded  repayment 
ability  despite  following  these 
procedures.  For  examj)le,  evidence  of  a 
very  high  deht-to-income  ratio  and  a 
very  limited  residual  income  could  he 
sufficient  to  rebut  the  |)resumj)tion, 
depending  on  all  of  the  facts  and 
circumstances.  If  a  creditor  fails  to 


follow  one  of  the  non-r(;(inired 
procedures  set  forth  in 
t?  l()2(>.34(a)(4)(iii).  then  the  cr(;ditor’s 
comi)liance  is  det(;rmined  ha.s(;d  on  all 
of  the  facts  and  circumstances  without 
then;  being  a  j)n;snm])tion  of  either 
com])liance  or  violation. 

Paragraph  34(a )( 4 )( Hi )(B). 

1.  Determination  of  payment 
schedule.  To  retain  a  presumption  of 
comi)liance  under  ^  l()2(i.34(a)(4)(iii),  a 
cr(;ditor  must  d(;t(;rmine  the  ct)nsnmer’s 
ability  to  pay  tin;  principal  and  inter(;.st 
obligation  ha.sed  on  the  maximum 
scheduled  payment.  In  general,  a 
creditor  should  determine  a  payment 
schedule  for  purpos(;s  of 

l()2{i.34(a)(4)(iii)(B)  based  on  the 
guidance  in  the;  c:ommentarv  to 

028. 32(c)(3). 

***** 

34(a)(5)  Pre-loan  counseling. 

34( a )(5 )( i )  (Certification  of  counseling 
required. 

1.  UVD-approved  counselor.  For 
l)nr])oses  of  1028. 34(a)(5),  counselors 
approved  by  the  .Secr(;tary  of  the  IJ..S. 
Department  of  Housing  and  Urban 
D(;velopm(;nt  are  homeowm;rship 
couns(;lors  c(;rtifi(;d  i)ursuant  to  .s(;ction 
10(i(e)  of  the  Housing  and  Urban 
D(;v(;loj)ment  Act  of  l‘)88  (12  U..S.U. 
1701x(e)).  or  as  otherwise  determined 
by  the  .Secretary. 

2.  State  housing  finance  authoritv.  For 
l)ur|)oses  of  §  102(). 34(a)(5),  a  “.State; 
housing  finance  authority”  has  the  same; 
meaning  as  “.State  housing  finance 
agency”  provid(;d  in  24  UFR  214.3. 

3.  Processing  applications.  Frior  to 
receiving  certiiu:ation  of  counseling,  a 
creditor  may  not  extend  a  high-cost 
mortgage,  hut  may  engage  in  other 
activities,  such  as  proce.ssing  an 
a])])lication  that  will  result  in  the 
extension  of  a  high-co.st  mortgage  (by, 
for  exanijjle,  ord(;ring  an  aj^praisal  or 
title  search). 

4.  Form  of  certification.  The  written 
certification  of  coiin.seling  r(;{piir(;d  hy 

l()28.34(a)(5)(i)  may  he  received  hy 
mail,  email,  facsimile,  or  any  other 
method,  so  long  as  the  c(;rtification  is  in 
a  retainable  form. 

5.  Purpose  of  certification. 
(^ertificatioji  of  coun.seling  indicates  that 
a  consumer  has  receiv(;d  counseling  as 
r(;(inir(;d  hy  1028. 34(a)(5),  hut  it  does 
not  indicate  that  a  conn.selor  has  made 

a  judgment  or  determination  as  to  the 
approj)riatene.ss  of  the  transaction  for 
the  consumer. 

34(a)(5)(ii)  Timing  of  counseling. 

1.  Di.sclosnres  for  open-end  credit 
l}lans.  .Section  l()28.34(a)(5)(ii)  permits 
rec:eipt  of  either  the  good  faith  estimate 
recpiired  by  section  5(c)  of  RF.SFA  or  the 
disclosures  required  under  1028.40  to 


allow  counseling  to  ot:cnr.  Fnrsuant  to 
12  (3‘'R  1024.7(h),  the  di.sclosnres 
required  by  S  1028.40  can  h(;  ])rovid(;d 
in  lieu  of  a  good  faith  estimate  for  o|)en- 
(;nd  cr(;dil  ])lans. 

2.  Initiid  disclosure.  Uonnseling  may 
occur  after  receipt  of  either  an  initial 
good  faith  estimate  r(;(]nired  by  section 
5((:)  of  RF.SFA  or  a  disclosure;  form 
pursuant  to  ^  1028.40,  regardless  of 
whether  a  revis(;d  good  faith  estimate;  or 
reviseel  elise;le)sure;  fe)rm  pursuant  te; 

1028.40  is  snhse;ejue;ntly  pre)viele;el  te; 
the  e;e)nsume;r. 

34(a)(5)(iv)  (Content  of  certification. 

1.  Statement  of  counseling  on 
advisahilitv.  A  state;menl  that  a 
e;e)nsumer  has  re;e:eive;el  ce)unse;ling  e)n 
the  iieivisahility  of  the  high-e;ost 
mentgage;  me;ans  that  the  e:e)nsumer  has 
re;e:e;ive;el  e;e)unse;ling  ahe)ut  key  terms  of 
the  mortgage  transae:tie)n.  as  set  emt  in 
e;ither  the;  ge)e)el  faith  estimate  re;ejuireel 
hy  se;e:tie)n  5(e:)  of  RESFA  e)r  the 
elise;le)sure;s  pre)vieleel  te;  the  e;onsume;r 
])ursuant  te;  1028.40;  the  e:e)nsume;r’s 
l)uelge;t,  ine;lueling  the;  e:e)nsume;r's 
ine:e)me,  assets,  finaneaal  e)hligatie)ns, 
anel  exjien.ses;  anel  the  affeerelahility  e)f 
the;  mortgage  transae:tie)n  fe)r  the; 
e.etnsumer.  Examples  e)f  sue;h  terms  e)f 
the;  me)rtgiige;  transae;tie)n  ine;luele;  the; 
initi.d  inte;re;st  rate,  the;  initial  memthlv 
payment,  whether  the;  payment  may 
ine;re;a.se;,  he)w  the  minimum  |K;rie)elie: 
payment  will  he  ele;te;rmine;el,  anel  fees 
im])e)seel  by  the;  cre;elite)r,  as  may  he; 
re;fle;e:te;el  in  the;  a])plie;ahle;  elise:le)sure;.  A 
statement  that  a  e:e)n.sume;r  has  re;e:e;ive;el 
e:e)unse;ling  on  the;  aelvi.sahility  e)f  the; 
high-e;e)st  meertgage  eloes  not  re;ejuire;  the; 
e:e)unselor  te;  have  maeie;  a  jnelgment  or 
ele;te;rminatie)n  as  to  the;  a])])ro])riate;ne;ss 
e)f  the  mortgage  tran.sae:tion  fe)r  the; 
e:onsume;r. 

2.  Statement  o  f  verification.  A 
.statement  that  a  e;e)un.sele)r  has  verifieel 
that  the;  cemsume;!'  has  ree:e;ive;el  the 
elisedeisures  require^el  by  either 

§  1028.32(e;)  e)r  by  RE.SFA  for  the  high- 
e:o.st  mortgage;  means  that  a  e;e)unse;lor 
has  e:e)nfirmeel,  e)rally,  in  writing,  e)r  by 
se)m(;  e)the;r  me;ans,  ree:ei])t  e)f  sue:h 
eli.se;le)sure;s  with  the  e;e)n.sume;r. 

34(a)(5)(v)  (Counseling  fees. 

1.  Financing.  .Se;e;tie)n  1028.34(a)(5)(v) 
ele)e;.s  ne)t  pre)hihit  a  e;re;elite)r  fre)m 
finane;ing  the;  e:oun.seling  fee;  as  ])art  e)f 
the;  tran.sactie)!!  for  a  high-e:o.st  me)rtgage;, 
if  the;  fe;e;  is  a  t)e)na  fiele;  thirel-  ])artv 
e:harge;  as  ])re)viele;el  hy  1028.32(h)(5)(i). 

34(a)(5)(vi)  Steering  prohibited. 

1.  An  exam|)le;  e)f  an  aedieni  that 
e:e)nstitute;.s  steering  woulel  he;  when  a 
e;re;elite)r  re;pe;ateeily  highlights  or 
e)therwi.se  elistingui.shes  the  same 
e:e)un.se;le)r  in  the  ne)tie:es  the;  e;reelite)r 
jirejvieles  te;  ce)n.sume;rs  pursuant  te; 
§1028.34(a)(5)(vii). 


6974 


Federal  Register/ Yol.  78,  No.  21 /Thursday,  January  31,  2013/Rules  and  Regulations 


2.  Section  l()2(i.34(a)(5)(vi)  does  not 
l)rohil)it  a  creditor  troin  providing  a 
consumer  with  objective  information 
related  to  counselors  or  counseling 
organizations  in  resiionse  to  a 
consumer’s  incjuiry.  An  examj)le  of  an 
action  that  would  not  constitute  steering 
would  be  when  a  consumer  asks  the 
caeditor  for  information  about  the  fees 
charged  by  a  coun.selor,  and  the  creditor 
res|)onds  by  ])roviding  the  consumer 
information  about  fees  charged  by  the 
counselor  to  other  consumers  that 
previously  obtained  counseling 
pursuant  to  §  l()2(i.34(a)(r)). 

34((i)l(i)  Bf^coiniiKindtid  (hddidl. 

1.  F(u:ts  and  circunistdncf^s.  Whether 
a  creditor  or  mortgage  broker 
“recommends  or  encourages”  default  for 
purposes  of  §  l()2().34(a)(())  depends  on 
all  of  the  relevant  facts  and 
circumstances. 

2.  Excimplds.  i.  A  creditor  or  mortgage 
broker  “recommends  or  encourages” 
default  when  the  creditor  or  mortgage 
broker  advises  the  consumer  to  .stoj) 
making  payments  on  an  exi.sting  loan  in 
a  manner  that  is  likely  to  cause  the 
consumer  to  default  on  the  existing 
loan. 

ii.  When  delay  of  consummation  of  a 
high-co.st  mortgage  occurs  for  reasons 
outside  the  control  of  a  creditor  or 
mortgage  t)rok(!r,  that  creditor  or 
mortgage  broker  does  not  “recommend 
or  encourage”  default  because  the 
creditor  or  mortgage  broker  informed  a 
consumer  that: 

A.  The  consumer’s  high-cost  mortgage 
is  scheduled  to  he  consummated  prior 
to  the  due  date  for  the  next  payment  due 
on  the  consumer’s  existing  loan,  which 
is  intended  to  he  paid  by  the  ])roceeds 
of  the  new  high-cost  mortgage:  and 

13.  Any  delay  of  consummation  of  the 
new  high-cost  mortgage  beyond  the 
payment  due  date  of  the  existing  loan 
will  not  relieve  the  consumer  of  the 
obligation  to  make  timely  payment  on 
that  loan. 

34la)(8)  Late  fhds. 

34(a)(8)(i)  General. 

1.  For  purposes  of  §  l()2().34(aK8).  in 
connection  with  an  ojjen-eml  credit 
plan,  the  amount  of  the  jjayment  past 
due  is  the  required  minimum  periodic 
])ayment  as  jjrovided  under  the  terms  of 
the  open-end  credit  agreement. 

34[(i)(8)(iii)  Multiple  late  charges 
assessed  on  payment  sahseijiiently  ptud. 

1.  .Section  1(j2(i.34(aj(8)(iii)  jjrohihits 
the  pyramiding  of  late  fees  or  charges  in 
connection  with  a  high-cost  mortgage 
payment.  For  example,  assume  that  a 
consumer’s  regular  periodic  payment  of 
.S.'iOt)  is  due  on  the  l.st  of  each  month. 

On  Augu.st  25,  the  consumer  makes  a 
$500  ])ayment  which  was  due  on 
August  1,  and  as  a  result,  a  $10  late 


charge  is  as.sessed.  On  .September  1,  the 
consumer  makes  another  $500  payment 
for  the  regular  ])eriodic  payment  due  on 
.Sej)temher  1,  hut  does  not  pav  the  $10 
late  charge  assessed  on  the  Angu.st 
])ayment.  Under  §  1020. 34(h)(2),  it  is 
impermissihle  to  allocate  $10  of  tin; 
consumer’s  .September  1  payment  to 
cover  the  late  charge,  such  that  the 
.September  ])ayment  becomes 
deiiiKjuent.  In  short,  because  the  $500 
])ayment  made  on  .September  1  is  a  full 
j)ayment  for  the  applicable  ])eriod  and 
is  j)aid  by  its  due  date  or  within  any 
apjjlicahle  grace  period,  no  late  charge 
may  he  imposed  on  the  account  in 
connection  with  the  .September 
])ayment. 

34(a)(8)(iv)  Failure  to  make  required 
payment. 

i.  Under  §  1020.34(a)(8)(iv),  if  a 
consumer  fails  to  make  one  or  more 
recjuired  jjayments  and  then  resumes 
making  ])ayments  hut  fails  to  bring  the 
account  current,  it  is  permissible,  if 
permitted  by  the  terms  of  the  loan 
contract  or  o])en-end  credit  agreement, 
to  apply  the  consumer’s  payments  first 
to  the  past  due  pavment(s)  and  to 
impo.se  a  late  charge  on  each  suh-secpient 
recjuired  |)ayment  until  the  account  is 
brought  current.  To  illustrate:  Assume 
that  a  consumer’s  regular  jjeriodic 
jcayment  of  $500  is  due  on  the  1st  of 
each  month,  or  before  the  ex|)iration  of 
a  15-day  grace  jjeriod.  Also  assume  that 
the  consumer  fails  to  make  a  timely 
installnumt  jjayment  by  August  1  (or 
within  the  aj)j)licahle  grace  |)eriod),  and 
a  $10  late  charge  thcMefore  is  imj)osed. 
The  consunu!r  rcisumes  making  monthly 
j)ayments  on  .Sejctemher  1.  Under 
§  1020.34(a)(8)(iv),  if  ])ermitted  by  the 
terms  of  the  loan  contract,  the  creditor 
may  ajjjdy  the  $500  jjayment  made  on 
Sejjtemher  1  to  satisfy  the  missed  $500 
payment  that  was  due  on  August  1.  If 
the  consumer  makes  no  other  |)ayment 
jji'ior  to  the  end  of  the  grace  jjciriod  for 
the  ])ayment  that  was  due  on  Se])tember 
1,  the  creditor  may  also  imj)ose  a  $10 
late  f(!e  for  the  jjayment  that  was  due  on 
Sejjtemher  1. 

34(a)(1())  Financing  of  points  and 
fees. 

1.  Points  and  fees.  For  j)urj)oses  of 
§  1020.34(a)(10),  “j)oints  and  fecxs” 
means  tho.se  items  that  are  rcKjuired  to 
be  included  in  the  calculation  of  jjoints 
and  fees  nndca'  1 020.32(1))(1 )  and  (2). 
Thus,  for  cixamjjle,  in  connciction  with 
the  extension  of  credit  under  a  high-cost 
mortgage,  a  crculitor  may  finance  a  fee 
charged  by  a  third-|)arty  counselor  in 
connec:tion  with  the  consumcir’s  recei])t 
of  |)re-loan  counseling  under 
§  1020.34(a)(5),  hec:au.se,  ])ur.suant  to 
§1020.32(h)(l)(i)(D)  and  (h)(2)(i)(D), 
such  a  foe  is  excluded  from  the 


calculation  of  jioints  and  fees  as  a  bona 
fide  third-|)arty  charge. 

2.  Examples  of  financing  points  and 
fees.  For  |)ur])o,se.s  of  §  1020.34(a)(10), 
])oint.s  and  fees  are  financed  if,  for 
exanijile,  they  are  added  to  the  loan 
balance  or  financed  through  a  .se|)arate 
note,  if  the  note  is  ])ayahle  to  the 
creditor  or  to  an  affiliate  of  the  creditor. 

In  the  case  of  an  o|)en-end  credit  ])lan, 
a  creditor  also  finances  jjoints  and  fees 
if  the  creditor  advances  funds  from  the 
credit  line  to  cover  the  fees. 

34(1))  Prohibited  acts  or  practices  for 
dwelling-secnred  loans;  strnctnring 
loans  to  evade  high-cost  mortgage 
requirements. 

1.  Examples,  i.  A  creditor  structures  a 
transaction  in  violation  of  §  102(3. 34(b) 
if,  for  examj)le.  the  creditor  structures  a 
loan  that  would  otherwi.se  he  a  high-co.st 
mortgage  as  two  or  more  loans,  whether 
made  consecutively  or  at  the  same  time, 
for  examjde,  to  divide  the  loan  fees  to 
avoid  the  jjoints  and  fees  threshold  for 
high-cost  mortgages  in 
§l()2(i.32(a)(l)(ii). 

ii.  A  creditor  does  not  .structure  a 
transaction  in  violation  of  §  1 02(3. 34(h) 
when  a  loan  to  finance  the  initial 
construction  of  a  dwelling  mav  he 
])ermanently  financ:ed  hv  the  same 
creditor,  such  as  a  “construction-to- 
jtermanent”  loan,  and  the  construction 
])hase  and  the  j)ermanent  jjhase  are 
treated  as  sejjarate  tran.sactions.  Section 
102(3.1 7(c)((3)(ii)  ijermits  the  creditor  to 
give  either  one  combined  disclosure  for 
both  the  construction  financing  and  the 
|)ermanent  financing,  or  a  .sejjarate  set  of 
disclosures  for  each  of  the  two  ])ha.se.s 
as  though  they  were  two  .se|)arate 
tran.sac;tions.  See  also  comment 
17(c)((3)-2. 

2.  Amount  of  credit  extended.  Where 
a  loan  is  documented  as  ojjen-end  credit 
hut  the  features  and  terms  or  other 
circumstances  ilemonstrate  that  it  does 
not  meet  the  definition  of  open-end 
credit,  the  loan  is  subject  to  the  rules  for 
closed-end  credit,  'riius.  in  determining 
the  “total  loan  amount”  for  ])ur|)oses  of 
aj)])lying  the  triggers  under  §  102(3.32. 
the  amount  of  c:redit  that  would  have 
been  extended  if  the  loan  had  been 
documented  as  a  closed-end  loan  is  a 
factual  determination  to  he  made  in 
each  case.  Factors  to  be  considered 
include  the  amount  of  money  the 
consumer  originally  requested,  the 
amount  of  the  first  advance  or  the 
highest  outstanding  balance,  or  the 
amount  of  the  credit  line.  The  full 
amount  of  the  credit  line  is  considered 
only  to  the  extent  that  it  is  reasonable 
to  expect  that  the  consumer  might  use 
the  full  amount  of  credit. 
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§  1026.36  Prohibited  Acts  or  Practices  in 
Connection  with  Credit  Secured  by  a 
Dwelling 

•k  -k  -k  -k  ic 

3(i(k)  NH}>ativH  ainortizdiion 
counsalin^. 

3(i(k)(  1 )  (A)iinsdlin}> 

1 .  m  UJ-ctu  tified  or  -approved 
counsolor  or  counsoling  organization. 
For  purposes  ol  §  l()2(i.3(>(k). 
organizations  or  coun.selors  certified  or 
approved  by  the  II..S.  Department  of 
llousing  and  Urban  Dcivelopment  (HUD) 
to  j)rovide  tlie  hoineownershij) 
conn.seling  recinired  In'  §  1()2(>.3()(k) 
include  counselors  and  conn.seling 
organizations  that  are  certified  or 
ajjproved  pursuant  to  section  10()(e)  of 
the  Housing  and  Urban  Development 
Act  of  l‘H>8  (12  U.S.C.  17()lx(e))  or  24 


UFR  part  214,  unless  HUD  determines 
otherwi.se. 

2.  Hoinoowncrslnp  connsaling.  Tin; 
counseling  re{iuir(;d  under  §  1()2(i.3(i(k) 
must  include  information  regarding  the 
risks  and  con.secpiences  of  negative 
amortization. 

3.  Docninantation.  Exam])le.s  of 
docuim;ntation  that  demonstrate  a 
consumer  has  received  the  conn.seling 
r(;(juired  under  ^  l()2().3()(k)  include  a 
certificate  of  counseling,  letter,  or  email 
from  a  HUD-certified  or -approved 
coun.selor  or  conn.seling  organization 
indicating  that  tin;  consumer  has 
received  homet)\vner.ship  counseling. 

4.  Procossing  applications.  Prior  to 
receiving  documentation  that  a 
consumer  has  rei:eived  the  conn.seling 
recpiired  under  ^  l()2(i.3()(k).  a  creditor 


may  not  extend  credit  to  a  first-time 
borrower  in  connection  with  a  closed- 
end  transaction  secur(;d  hv  a  dwelling 
that  may  result  in  negative  amortization, 
hut  may  engage  in  other  activities,  .such 
as  i)roc(;.ssing  an  ap])lication  for  such  a 
transaction  (by.  for  example,  ordering  an 
a|)i)rai.sal  or  title  search). 

:i(ilk)(ii)  Stc(n'ing  prohibited. 

1.  See  comments  34(a)(.'i)(vi)-l  and  -2 
for  guidance;  concerning  steering. 

k  k  k  k  k 

Dattui:  laniiarv  10.  2013. 

Richard  (a>rdray. 

Director,  liinvoii  oj  (Consumer  Pinanciol 
Protection. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFR  Part  218 

[Docket  No.  130107014-3024-01] 

RIN  0648-BC52 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  U.S.  Navy  Training 
and  Testing  Activities  in  the  Hawaii- 
Southern  California  Training  and 
Testing  Study  Area 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proj)o.sed  rule:  retjuest  for 
comments  and  information. 

SUMMARY:  NMFS  has  received  a  recjuest 
from  the  U.S.  Navy  (Navy)  for 
anthoriziition  to  take  marine  mammals 
incidental  to  the  training  and  testing 
activities  conducted  in  the  Hawaii- 
.Southern  California  'ITaining  and 
'Fcisting  (IISTT)  study  area  from  January 
2014  tlirough  January  2010.  Pursuant  to 
the  Marine  Mammal  Protection  Act 
(MMPA).  NMFS  is  recjuesling  (X)mments 
on  its  propo.sal  to  i.ssue  regnlations  and 
snhsecjnent  Letters  of  Anthori/.ation 
(LOAs)  to  the  Navy  to  incidentally 
harass  marine  mammals. 

DATES:  (iomments  and  information  must 
Im!  receivefi  no  later  than  March  11, 

2013. 

ADDRESSES:  Yon  may  snhmit  comments, 
identified  hy  0048-H(i.'52.  by  either  of 
the  following  methods: 

•  hJloctronic  siihmissions:  Submit  all 
electronic  j)uhlic  comments  via  the 
Fcxleral  eRulemaking  Portal  hit}):// 
\vni\’.rHf>ul(itions.g()v. 

•  Hand  delivery  or  mailing  of  pajjer, 
disk,  or  CD-ROM  comments  shoidd  he 
address(;d  to  P.  Michael  Payne,  Chief, 
Permits  and  Conservation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  S(;rvice,  131.'j  Fast- 
We.st  Ifighwav,  Silver  Spring,  MD 
20910-322.'j.  ' 

Instructions:  AW  comments  received 
are  a  j)art  of  the  jjiihlic  record  and  will 
generally  he  j)osted  to  http:// 
ww’w’.rcouldtions.^ov  without  change. 

All  Personal  Identifying  Information  (for 
example,  name,  address,  etc.) 
voluntarily  submitted  hy  the  commenter 
may  he  publicly  acce.ssihle.  Do  not 
submit  Confidential  Ilnsiness 
Information  or  otherwise  .sensitive  or 
protect  ed  i  n  for  mat  i  on . 

NMFS  will  accej)t  anonymous 
comments  (enter  N/A  in  the  required 
fields  if  YOU  wish  to  remain 


anonymous).  Attachments  to  electronic 
comments  will  he  acce|)led  in  Microsoft 
Word.  Fxcid,  WordPerfect,  or  Adobe 
PDF  file  formats  oidy. 

FOR  FURTHER  INFORMATION  CONTACT: 
Micluille  Magliocca,  Office  of  Protected 
Resources,  NMFS.  (301 )  427-8401 . 
SUPPLEMENTARY  INFORMATION: 

Availability 

A  co])y  of  the  Navy’s  application  may 
he  obtained  by  visiting  the  internet  at: 
http:/ /ww’w  .ninfs.nonn.gov  /}n'/ permits/ 
incidcntol.htin^opplications.  Tin; 

Navy’s  Draft  Environmental  lm])af:t 
Statement /Overseas  Environmental 
impact  Statement  (DEIS/OEIS)  for  HS'L'I’ 
was  made  available  to  the  ])uhlic  on 
May  11.  2012  (77  FR  27743)  and  may 
also  he  viewed  at  http:// 

WWW'. i}mfs.  noon. <’ov/})r/pcnn  its/ 
incidental. htm^upplicdtions. 

Documents  cited  in  this  notice  may  also 
he  viewed,  by  appointment,  during 
regular  husine.ss  liours,  at  the 
aforement  ioned  address. 

Background 

Sections  101  (a)(.'i)(A)  and  (D)  of  the 
MMPA  (10  U.S.C.  1301  et  s(!(j.)  direct 
the  S(;cretary  of  Commerce  to  allow, 
upon  nupie.st,  the  incidental,  hut  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  S])ecified  activity  (other  than 
commercial  fishing)  within  a  s|)ecified 
geographical  region  if  certain  findings 
are  made  and  either  regnlations  are 
issiuid  or.  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  ])ropo.sed 
anthorization  is  provided  to  the  public 
for  rciview. 

Authorization  for  incidental  takings 
shall  h(!  grantetl  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  sjjecies  or  .stoc:k(s),  will  not  have  an 
unmitigahle  adverse  impact  on  the 
availability  of  the  species  or  .stock(s)  for 
snhsi.stence  uses  (where  relevant),  and  if 
the  permissible  methotls  of  taking  and 
rexjuirements  ]K!rtaining  to  the 
mitigation,  monitoring,  and  reporting  of 
such  takings  are  .set  forth.  NMFS  has 
defined  “negligible  im])act’’  in  50  CFR 
210.103  as  “an  im])act  resulting  frt)m 
the  sj)ecified  activity  that  cannot  he 
reasonably  expected  to.  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

The  National  Defense  Authorization 
Act  of  2004  (NDAA)  (Pub.  L.  108-130) 
removed  the  “small  numh(!rs”  and 
“specified  geographical  region” 
limitations  indicated  above  and 
amended  the  definition  of  “harassment” 
as  a])])lie.s  to  a  “military  readiness 
activity”  to  read  as  follows  (section 


3(18)(B)  of  the  MMPA):  “(i)  Any  act  that 
injures  or  has  the  significant  ])otential  to 
injure  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  jLevel  A 
Hara.ssment  1:  or  (ii)  anv  act  that  distnrhs 
or  is  likely  to  disturb  a  marine;  mammal 
or  marine  mammal  .stock  in  the  wild  hy 
causing  disruption  of  natural  behavioral 
patterns,  including,  hut  not  limited  to, 
migration,  surfacing,  nursing,  breeding, 
fe(;ding,  or  sheltering,  to  a  point  where 
such  hehavieeral  ])atterns  are  abandoned 
or  significantly  altered  (Level  B 
Harassment].” 

Summary  of  Request 

On  April  13,  2012,  NMFS  received  an 
ap])licalion  from  the  Navy  requesting 
two  LOAs  for  the  take  of  39  s])ecie.s  of 
marine  mammals  incidental  to  Navy 
training  and  testing  activities  to  he 
conducted  in  the  HSTT  Study  Area  ov(;r 
5  years.  The  Navy  .submitted  an 
addendum  on  Septemh(;r  24,  2012  and 
the  application  was  considered 
complete.  'I’he  Navy  is  requesting 
regulations  that  would  e.stahlish  a 
proc:ess  for  authorizing  take,  via  two 
separate  5-year  LOAs,  of  marine 
mammals  for  training  activities  and 
testing  activities,  each  pro])o.sed  to  hi; 
conducted  from  2014  through  201 1).  'I’Ik; 
Study  Area  includ(;s  three  existing  range 
complexes  (Southern  California 
(SOC.AL)  Range  Complex,  Hawaii  Range 
Com])lex  (HR(]),  and  Silver  Strand 
'Fraining  Complex  (SSTC))  plus  pierside 
locations  and  areas  on  the  high  seas 
where  maintenance,  training,  or  t(;sting 
may  occur.  3'he  propos(;d  activities  are 
classified  as  military  readine.ss 
activities.  Marine  mammals  pre.sent  in 
the  Study  Area  may  be  exj)osed  to 
sound  from  active  sonar,  underwater 
detonations,  and/or  ))ile  driving  and 
removal.  In  addition,  incidental  takes  of 
marine  mammals  may  occur  from  ship 
strikes.  The  Navy  is  requesting 
authorization  to  lake  38  marine  mammal 
s|)ecies  hy  Level  B  harassment  and  24 
marine  mammal  species  hy  Level  A 
harassment  or  mortality. 

'Fhe  Navy’s  a])])lication  and  the  H.STT 
DE1S/(1E1S  contain  proposed  acon.slic 
criteria  and  thresholds  that  wonld,  in 
some  instances,  re])resent  chang(;s  from 
what  NMFS  has  used  to  evaluate  the 
Navy’s  ])ropo.sed  activities  for  jjast 
iiu:idental  take  authorizations.  The 
reviseil  thresholds  are  based  on 
evaluation  of  recent  scientific  studies:  a 
detailed  exj)lanalion  of  how  thev  were 
deriveil  is  provided  in  the  HSTT  DEIS/ 
OEIS  Criteria  and  'Fhre.sholds  'Feclmical 
Report.  NMFS  is  currently  updating  and 
revising  all  of  its  acou.stic  criteria  and 
thresholds.  Until  that  jirocess  is 
complete,  NMFS  will  c:ontinue  its  long¬ 
standing  i)ractice  of  considering  specific 
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modifications  to  the  acoustic  criteria 
and  thresholds  currently  employed  for 
incidental  take  authorizations  only  after 
providing  tin;  public  with  an 
oj)j)orlimity  for  review  and  c;omment. 
NMFS  is  re(|uesting  comments  on  all 
aspects  of  th(!  ])roposed  ride,  and 
specifically  reipiests  c;omments  on  the 
proposed  acoustic  criteria  and 
thresholds. 

Background  of  Re(|uest 

The  Navy’s  mi.ssion  is  to  maintain, 
train,  and  eipiiji  comhat-readv  naval 
forces  capable  of  winning  wars, 
deterring  aggression,  and  maintaining 
freedom  of  the  seas.  Section  5()()2  of 
Title  10  of  the  United  States  Code 
directs  the  Chief  of  Naval  Ojierations  to 
train  all  militarv  forces  for  combat.  The 
Chief  of  Naval  Operations  meets  that 
direction,  in  jiart,  by  conducting  at-sea 
training  exercises  and  ensuring  naval 
forces  have  access  to  ranges,  ojierating 
areas  (OPAREAs)  and  airsjiace  where 
they  can  develop  and  maintain  skills  for 
wartime  missions  and  conduct  research, 
development,  testing,  and  evaluation 
(RUT&E)  of  naval  systems. 

The  Navy  jiroposes  to  continue 
conducting  training  and  testing 
activities  within  the  IISTT  Studv  Area, 
which  have  been  ongoing  since  the 
194()s.  Recently,  most  of  these  activities 
were  analyzed  in  three  separate  ElSs 
comjileted  between  2008  and  201 1;  the 
Hawaii  Range  Comjilex  (HRC)  EIS/OEIS 
(U.S.  Dejiartment  of  the  Navy,  2008a), 
the  Southern  Cialifornia  (SOCAL)  Range 
(iomj)lex  EIS/OEIS  (U.S.  Dejiartment  of 
the  Navy,  2008h),  and  the  Silver  Strand 
Training  Complex  (SSTC)  EIS  (U.S. 
Department  of  the  Navy.  2011a).  These 
documents,  among  others,  and  their 
associated  MMPA  regulations  and 
authorizations,  de.scribe  the  baseline  of 
training  and  testing  activities  currently 
conducted  in  the  Study  Area.  The 
tempo  and  types  of  training  and  testing 
activities  have  fluctuated  (lue  to 
changing  re(|uirements;  new 
technologies;  the  dynamic  nature  of 
international  events;  advances  in 
warfighting  doctrine  and  procedures; 
and  changes  in  basing  locations  for 
ships,  aircraft,  and  personnel.  Such 
develojnnents  inlluence  the  freijuencv. 
duration,  intensity,  and  location  of 
reipured  training  and  testing.  The 
Navy’s  LOA  recjuest  covers  training  and 
testing  activities  that  would  occur  for  a 
.'l-year  jieriod  following  the  exjiiration  of 
the  current  MMPA  authorizations.  The 
Navy  has  also  jirepared  a  DEIS/OEIS 
analyzing  the  effects  on  the  human 
environment  of  imiilementing  their 
jireferred  alternative  (among  others). 


Description  of  the  Specified  Activity 

The  Navy  is  reque.sting  authorization 
to  take  marine  mammals  incidental  to 
conducting  training  and  testing 
activities.  The  Navy  has  determined  that 
sonar  use.  underwater  detonations,  jiile 
driving  and  removal,  and  ship  strike  are 
the  stres.sors  most  likely  to  result  in 
impacts  on  marine  mammals  that  could 
rise  to  the  level  of  harassment.  Detailed 
descri])tions  of  these  activities  are 
provided  in  the  HSTT  DEIS/OEIS  and 
LOA  ajiplication  [bUp:// 

WWW. nnifs.  110(1(1. gov/pr/p(^rniHs/ 
incidonUil.htm]  and  are  summarized 
here. 

Overview  of  Training  Activities 

The  Navy  routinely  trains  in  the 
HSTT  Stiuly  Area  in  prejiaration  for 
national  tlefense  missions.  Training 
activities  are  categorized  into  eight 
functional  warfare  areas  (anti-air 
warfare;  amphibious  warfare;  strike 
warfare;  anti-surface  warfare;  anti¬ 
submarine  warfare;  electronic  warfare; 
mine  warfare;  and  naval  special 
warfare).  The  Navy  determined  that  the 
following  stressors  used  in  these  warfare 
areas  are  most  likely  to  result  in  inqiacts 
on  marine  mammals: 

•  Amphibious  warfare  (underwater 
detonations,  jiile  driving  and  removal) 

•  Anti-surface  warfare  (underwater 
detonations) 

•  Anti-submarine  warfare  (active 
sonar,  underwater  detonations) 

•  Mine  warfare  (active  sonar, 
underwater  detonations,  and  marine 
mammal  sv.stems  (see  description 
below)) 

•  Naval  special  warfare  (underwater 
detonations) 

The  Navy’s  activities  in  anti-air 
warfare,  strike  warfare,  and  electronic 
warfare  do  not  involve  stressors  that 
could  re.sult  in  harassment  of  marine 
mammals.  Therefore,  the.se  activities  are 
not  discussed  further. 

Amphibious  Warfare 

The  mission  of  amphihious  warfare  is 
to  project  militarv  power  from  the  sea  to 
the  shore  through  the  use  of  naval 
firejKiwer  and  Marine  Corps  lamling 
forces.  The  Navy  uses  amjihibious 
warfare  to  attack  a  threat  located  on 
land  by  a  militarv  force  embarked  on 
ships.  Amphihious  warfare  training 
ranges  from  individual,  crew,  and  small 
unit  events  to  large  task  force  exercises. 
Individual  and  crew  training  include 
amjihibious  vehicles  and  naval  gunfire 
su]ij)ort  training  for  shore  as.saults,  boat 
raids,  airfield  or  port  seizures,  and 
reconnaissance.  Large-scale  amphibious 
exercises  involve  ship-to-shore 
maneuver,  naval  fire  sujijiort,  such  as 


shore  bombardment,  and  air  .strike  and 
close  air  .su])port  training.  However,  tbe 
Navy  only  analyzed  those  portions  of 
amjihihious  warfare  training  that  occur 
at  sea,  in  jiarticular,  underwater 
detonations  associated  with  naval 
gunfire  support  training.  The  Navv 
conducts  other  amphihious  warfare 
support  activities  that  could  potentially 
affect  marine  mammals  (such  as  pile 
driving  and  removal)  in  the  near  shore 
region  from  the  beach  to  about  914 
meters  (m)  from  shore. 

Anfi-Surface  Warfare 

The  mission  of  anti-surface  warfare  is 
to  defend  again.st  enemy  shijis  or  boats. 
When  conducting  anti-surface  warfare, 
aircraft  use  cannons,  air-launched  cruise 
missiles,  or  other  precision-guided 
munitions;  ships  use  tor})edoe.s,  naval 
guns,  and  surface-to-surface  missiles; 
and  submarines  use  torpedoes  or 
submarine-launched,  anti-shiji  cruise 
missiles.  Anti-surface  warfare  training 
includes  surface-to-surface  gunnery  and 
missile  exerci.ses,  air-to-surface  gunnerv 
and  missile  exerci.ses,  and  submarine 
missile  or  exercise  torjiedo  launch 
events. 

Anti-Submarine  Warfare 

The  mi.ssion  of  anti-submarine 
warfare  is  to  locate,  neutralize,  and 
defeat  hostile  submarine  threats  to 
surface  forces.  Anti-submarine  warfare 
is  based  on  the  princijde  of  a  layered 
defense  of  surveillance  and  attack 
aircraft,  ships,  and  submarines  all 
searching  for  hostile  submarines.  These 
forces  ojierate  together  or  indejiendently 
to  gain  early  warning  and  detection,  and 
to  localize,  track,  target,  and  attack 
hostile  submarine  threats.  Anti¬ 
submarine  warfare  training  addresses 
basic  skills  such  as  detection  and 
classification  of  submarines, 
distingui.shing  between  .sounds  made  by 
enemy  submarines  and  those  of  friendly 
submarines,  ships,  and  marine  life. 

More  advanced,  integrated  anti¬ 
submarine  warfare  training  exerci.ses  are 
conducted  in  coordinated,  at-sea 
training  events  involving  submarines, 
ships,  and  aircraft.  This  training 
integrates  the  full  spectrum  of  anti¬ 
submarine  warfare  from  detecting  and 
tracking  a  submarine  to  attacking  a 
target  using  either  exercise  torjiedoes  or 
simulated  weapons. 

Mine  Warfare 

The  mission  of  mine  warfare  is  to 
detect,  and  avoid  or  neutralize  mines  to 
protect  Navy  ships  and  submarines  and 
to  maintain  free  access  to  ports  and 
shijijiing  lanes.  Mine  warfare  also 
includes  offensive  mine  laying  to  gain 
control  or  deny  the  enemy  access  to  sea 
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space.  Naval  mines  can  be  laid  by  shij)s, 
submarines,  or  aircraft.  Mine  warfare 
training  includes  exercises  in  which 
shi|)s.  aircraft,  submarines,  underwater 
vehicles,  or  marine  mammal  detection 
.systems  search  for  mines.  (Certain 
p(!r.sonnel  train  to  destroy  or  disable 
mines  by  attaching  ami  (letonating 
underwater  explosives  to  simulated 
mines.  Other  muitralization  techni(ines 
involve  impacting  the  mine  with  a 
bullet-like  jjrojectile  or  intentionally 
triggering  the  mine  to  detonate. 

Finally,  the  Navy  deploys  (California 
sea  lions  in  the  IISTT  Study  Anxi  for 
integrated  training  involving  two 
])rimarv  missions  areas:  To  find  objects 
such  as  inert  mine  shapes,  and  to  detect 
swimmers  or  other  intruders  around 
Navy  facilities  such  as  piers.  When 
d(!j)loye(l.  the  animals  are  part  of  what 
the  Navy  nders  to  as  marine  mammal 
.systems.  These  systems  include  one  or 
more  motorized  small  boats,  several 
crew  meml)(!rs.  and  a  trained  marine 
mammal.  Kach  trained  animal  is 
deployed  under  behavioral  control  to 
find  the  intruding  .swimmer  or 
submerged  object. 

Naval  Special  Warfare 

The  nn.ssion  of  naval  s])ecial  warfare 
is  to  conduct  unconventional  warfare, 
direct  action,  combat  terrorism.  sp(!cial 
reconnaissance,  information  warfare, 
.security  assistance,  counter-drug 
operations,  and  nuioverv  of  personnel 
from  ho.stile  situations.  Naval  special 
warfare  operations  are  highly 
specialized  and  nujuire  continual  and 
intense  traiidng.  Naval  .s|)ecial  warfare 
units  are  recpdred  to  utilize  a 
combination  of  specialized  training. 
(Mpupment,  and  tactics,  including 
insertion  and  extraction  ojierations 
using  parachutes,  submerged  vehicles, 
rid)ber  boats,  and  helicoj)ters:  boat-to- 
.slion;  and  boat-to-boat  gunnery: 
umhjrwater  demolition  training: 
reconnaissance;  and  small  arms 
training. 

Overview  of  Testing  Activities 

'file  Navy  researches,  develops,  te.sts. 
and  evaluates  new  j)latform.s.  svstems, 
and  technologies.  Testing  activities  may 
occur  independently  of  or  in 
conjunction  with  training  activities. 
Many  testing  activities  are  conducted 
similarly  to  Navy  training  activities  and 
are  also  categorized  under  one  of  the 
primary  mission  areas.  Other  testing 
activities  are  unicpie  and  are  de.scribed 
within  their  specific  t(;.sting  categories. 
Th(!  Navy  determined  that  stressors 
used  (luring  the  following  t(;.sting 
activititis  are  most  likely  to  n!.sult  in 
impacts  on  marine  mammals: 


•  Naval  Air  .Svstems  Command 
(NAVAIR)  Testiiig 

Anti-surface  warfare!  te.sting 
(underwater  detonations) 

Anti-submarine  warfare  teisting 
(active  sonar,  underwater  detonations) 
Mine  warfare  testing  (active  sonar, 
underwater  detonations) 

•  Naval  .Sea  .Svstems  command 
(NAVSKA)  Tcisting 

New  ship  construction  (active 
sonar,  underwater  detonations) 

bile  cycle  activities  (active  sonar, 
underwater  detonations) 

Anti-surface  warfare/anti¬ 
submarine  warfare  tcisting  (active  sonar, 
uiuhirwater  d(!tonations) 

Mine  warfare  testing  (active  sonar, 
umkirwater  detonations) 

.Ship  protection  systems  and 
swimmer  defense  testing  (active  .sonar, 
airguns) 

Unmanned  x'ehicle  testing  (active 
sonar) 

Other  testing  (active  sonar) 

•  .Spac(!  and  Naval  Warfare  .Svstems 
Commands  (SPAWAR)  'Uisting' 

.SPAWAR  research,  (hwelopuuint. 
test,  and  evaluation  (active  sonar) 

•  Office  of  Naval  Rci.search  (ONR)  and 
Naval  Kiisearch  baboratorv  (NRL) 

Te.sting 

ONR/NRb  research,  development, 
test,  and  evaluation  (active  sonar) 

Other  Navy  t(!.sting  activities  do  not 
involv(!  stnis.sors  that  could  result  in 
marine  mammal  harassment.  Therefore, 
these  activiti(!,s  ar(!  not  discu.ssed 
furth(!r. 

Naval  Air  Systems  (iommand  Testing 
(NAVAIR) 

NAVAIR  events  include  testing  of 
new  aircraft  ]datform.s,  weapons,  and 
,syst(!m.s  before  delivery  to  the  fleet  for 
training  activities.  NAVAIR  also 
conducts  lot  acceptanc(!  testing  of 
wea])ons  and  sy.stems,  such  as 
sonohuoys.  In  general,  NAVAIR 
conducts  its  testing  activiticis  the  same 
way  the  licet  conducts  its  training 
activities.  However,  NAVAIR  tiisting 
activiti(!.s  may  occur  in  different 
locations  than  iKpdvalent  fleet  training 
activities  and  testing  of  a  particular 
system  may  differ  slightly  from  the  way 
the  fleet  trains  with  the  .same  sy.stem. 

Anti-surfcic(^  Warfarn  Tnsfiiig — Anti¬ 
surface  warfare  te.sting  includes  air-to- 
surfacc!  gunmiry,  missile,  and  rocket 
ex(!rcises.  Testing  is  recjuired  to  ensure 
the  e(jui])ment  is  fully  functional  for 
def(!n.se  from  surface  threats.  Texsting 
may  be  conducted  on  new  guns  or  run 
rounds,  missiles,  rockets,  and  aircraft, 
and  also  in  support  of  sci(intific  r(!search 
to  a.ss(!.s.s  new  and  emerging 
technologies.  Te.sting  (wents  are  often 
int(!grated  into  training  activities  and  in 


most  cases  the  sy.stems  are  u.sed  in  the 
same  manner  in  which  they  are  used  for 
fl(!et  training  activities. 

Anli-subnuirinH  Warfare  T(^sting — 
Anti-submarine  warfare  testing 
a(ldr(!s.se.s  basic  skills  such  as  detection 
and  classification  of  submarimis, 
distinguisbing  between  sounds  made  by 
enemy  submarines  and  tho.sc!  of  friendly 
submarines,  shii).s,  and  marine  life. 

More  advanced,  int(!grated  anti¬ 
submarine  warfare  testing  is  conducted 
in  coordinated,  at-.sea  training  events 
involving  submarines.  shii).s.  and 
aircraft.  This  testing  intcigrates  the  full 
sp(!ctrum  of  anti-submarine  warfare 
from  ckitecting  and  tracking  a  submarine 
to  attacking  a  target  using  various 
torpedoes  and  weapons. 

A///?e  Warfare  Testing — Mint!  warfare 
te.sting  inchukis  activities  in  which 
aircraft  d(!t(!ction  systems  are  used  to 
.s(!arch  for  and  rt!Cor(l  the  location  of 
mines  for  sub.stitpumt  neutralization. 
Mine  neutralization  t(!.st.s  evaluate  a 
.system’s  effectiveness  at  intentionally 
detonating  or  otherwise  disabling  the 
mine.  Difi(!rent  mini!  n(!utralization 
systems  are  d(!sign(!d  to  neutralizt! 
mines  eitlu!r  at  th(!  s(!a  surface  or 
d(!j)loye(l  (k!ejK!r  within  the  wat(!r 
column.  All  comj)onents  of  th(!.s(! 

.systems  an!  tested  in  the  at-.sea 
environment  to  (!nsure  they  m(!et 
mission  r(!{pdrem(!ut.s. 

Naval  Sea  Systems  Uommand  Testing 
(NAVSEA) 

NAVSEA  t(!.sting  activities  are  aliginnl 
with  its  mi.ssion  of  new  ship 
construction,  life  cyck!  suj)j)orl,  and 
other  w(!apon  systcans  dcwelopment  and 
testing. 

New  Ship  Construction  Activities — 
Ship  con.struction  activities  include 
j)ierside  te.sting  of  shij)  systems,  tests  to 
(k!t(!rmine  how  the  ship  ])(!rform.s  at  .sea 
(s(!a  trials),  and  d(!vek)pnu!ntal  and 
operational  test  and  evaluation 
programs  for  new  technologi(!s  and 
systems.  Pierside  and  at-s(!a  testing  of 
.systems  aboard  a  shij)  may  include 
sonar,  acoustic  count(!rm(!a.sur(!.s,  radars, 
and  radio  e(]uii)ment.  During  .s(!a  trials, 
(!ach  n(!W  ship  propulsion  engine  is 
oj)erate(i  at  full  power  and  subjected  to 
high-.sin!ed  runs  and  stciering  t(!sl.s.  At- 
s(!a  t(!.st  firing  of  shipboard  w(!a])on 
systems,  including  guns.  torpe(lo(!.s,  and 
mis.sik!s,  are  also  conductcul. 

Life  Cycle  Activities — Te.sting 
activiti(!.s  are  conduct (!d  throughout  the 
life  of  a  Navy  ship  to  verify  performance 
and  mi.ssion  ca])abiliti(!.s.  Sonar  sy.stem 
t(!.sting  occurs  ])ier.side  during 
maintenance,  ri!])air,  and  (jv(!rhaul 
availabilities,  and  at  sea  immediately 
following  most  major  overhaid  periods. 
A  Ciombat  Sy.stem  Ship  Qualification 
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Trial  i.s  conducted  for  new  ships  and  for 
ships  that  have  iindergoiK!  modification 
or  overliaul  of  their  coinhat  systems. 
Radar  cross  signature  testing  of  surface 
shi])s  is  conducted  on  new  ves.sels  and 
periodically  throughout  a  ship’s  life  to 
measure  how  detectable  the  ship  is  hy 
radar.  Electromagnetic  measurements  of 
off-hoard  electromagnetic  signature  are 
al.so  conducted  for  submarines,  shii)s, 
and  surface  craft  ])eriodicallv. 

Ollwr  Wmpon  Systanis  DwHiopinonI 
(ind  Testing — Numerous  test  activities 
and  technical  evaluations,  in  support  of 
NAVSEA’s  sy.stems  development 
mission,  often  occur  with  fleet  activities 
withiu  the  Study  Area,  'bests  within  this 
category  iiichide,  hut  are  not  limited  to. 
anti-surface,  anti-submarine,  and  mine 
warfare,  using  torpedoes,  sonohuoys, 
and  mine  detection  and  neutralization 
.systems. 

Space  and  Naval  Warfare  Systems 
Cioinmand  'I'esting  (SPAWAR) 

rhe  mi.ssion  of  SPAWAR  is  to 
acquire,  develop,  deliver,  and  sustain 
decision  superiority  for  the  warfighter  at 
the  right  time  and  for  the  right  cost. 
SPAWAR  Systems  Center  Pacific  is  the 
re.search  and  development  jjart  of 
SPAWAR  focus(;d  on  developing  and 
transitioning  technologies  in  the  area  of 
command,  control,  communications, 
computers,  intelligence,  surveillance, 
and  reconnaissance!.  SPAWAR  Systems 
('.entc!!'  Pacific  conducts  resciarch, 
development,  tcist,  and  evaluation 
ju'ojcicts  to  support  emerging 
techuologi(!s  for  intelligence!, 
surveillance,  and  rc!ce)unaissauce!:  anti- 
tc!rrori.sm  and  force!  protcudion;  mine 
ce)untc!rmc!asurc!s;  anti-submarine 
warfare;  oce!anographic:  rc!sc!arc:h;  remote 
sensing;  and  c;c)nununic:atic)ns.  Thcise 
activitic!s  incducle,  hut  are  not  limited  to, 
the  testing  of  unmanned  imclersc!a  and 
surface!  vehicles,  a  wide  varic!ty  of 
intelligence!,  surveillance!,  and 
rc!ce)nnaissance!  sensor  systems, 
underwater  surveillance!  tcedmologies, 
and  underwater  ce)nuuuniceitions. 

Oflice  of  Naval  Resc!arch  and  Naval 
Rcisearch  Laboratory  Testing  (ONR  and 
NRL) 

As  the  Navy’s  sceence!  and  tcedmology 
provider,  ONR  and  NRL  provide 
tc!c:hnolc)gy  solutions  for  Navy  and 
Marine  (iorps  necels.  ONR’s  mission  is 
to  j)lan,  fostc!!',  and  encemrage  scientific; 
rc!.sc!arch  in  rceiognition  of  its  paramount 
importanc;c!  as  rc!latc!cl  to  the 
maintc!nanc:c!  of  future  naval  ])C)wc!r,  and 
the  prc!sc!rvation  of  national  sc!c:urity. 
Further,  ONR  manages  the  Navy’s  basic, 
applied,  and  advanced  rc!sc!arc;h  to  foster 
transition  from  sc;ic!nc:c!  and  tc!c;hnology 
to  higher  levels  of  resc!arc;h. 


dc!vc!lc)j)mc!nt,  tc!st,  and  cwaluation.  The 
Occem  I3attlc!.spac:c!  Scmsing  Department 
exjilores  sc:ic!ncc!  and  tc!chnc)logy  in  the 
areas  of  c)c:c!anographic,  and 
mc!tc!orc)logic;al  ohsc!rvatic)ns,  modeling, 
and  prc!dic:tic)n  in  the  hattlc!spac:c! 
environmcmt;  snhmarine  dc!tc!c:tion  and 
c;lassific;ation  (anti-suhmarine  warfare); 
and  mine  warfare  aj)i)lications  for 
dc!tc!c:ting  and  neutralizing  miners  in  both 
the  ocean  and  littoral  environment. 

ONR  events  include  rc!.sc!arc:h, 
development,  test,  and  cwalnation 
activities;  surfac.e  processes  ac:c)ustic: 
c;c)nmumic:ations  c!xpc!rimc!nts;  shallow 
water  acoustic:  c:onununic;atic)ns 
c!X])C!riments;  sediment  ac;oustic;s 
exper  iments;  shallow  water  ac:oustic: 
projjagation  c!xperinu!nts;  and  long 
range  acioustic;  propagation  experiments. 

Sonar,  ()rdnanc:e,  Targets,  and  Olhi!r 
Systems 

'file  Navy  uses  a  variety  of  sensors, 
])latfc)rms.  wcxipons.  and  other  clc!vic:c!s 
to  mc!C!t  its  mission.  Training  and  tc!sting 
with  these  systems  may  introduce 
ac:c)ustic;  (sound)  energy  into  the 
environmcmt.  'flus  .sc!c:tion  clc!.sc;ril)c!s  and 
organizes  .sonar  systems,  ordnanc.e, 
numitions,  targets,  and  other  systems  to 
fac;ilitatc!  imdcmstanding  of  thc!  ac:tivitic!S 
in  whic.h  thevse  sy.stcrus  are  iisckI. 
Underwater  sound  is  clc!sc;rihc!cl  as  one  of 
two  typc!.s  for  the  purposexs  of  the  Navy’s 
a])plic:ation;  impulsive  and  non- 
imj)id.sivc!.  Underwater  detonations  of 
explosives  and  other'  pc!rc:iissivc!  ewents 
are  impidsive  sounds.  Sonar  and  similar 
sound  prc)chic:ing  systems  arc! 
c:atc!gc)rizc!cl  as  non-impulsive  sound 
sourc:c!s. 

Sonar  and  Othar  Non-hn})nIsiva 
Sonivas — Modern  sonar  tec;hnc)logy 
includes  a  variety  of  sonar  .sensor  and 
jjrocessiug  systems,  'fhe  simplest  active 
sonar  emits  sound  waves,  or  “])iugs,” 
sent  out  in  multiple  dircu'.tions  and  the 
sound  waves  then  reflec;t  off  of  the  target 
ol)jc!ct  in  multiple  clirec;tions.  The  .sonar 
.sourc;c!  c:alc:ulates  the  time  it  takers  for 
the  rc!flc!c;tc!d  sound  wavers  to  return;  this 
c;alculation  clc!tc!rminc!s  the  clistanc;e  to 
the  target  ohjc!c:t.  More  sophi,stic:atc!cl 
active  sonar  sy.stems  emit  a  i)ing  and 
then  rajjiclly  .sc:an  or  listen  to  the  sound 
waves  in  a  spc!c:ific:  arcri.  This  provides 
both  clistanc;c!  to  the  target  and 
dirc!Ctional  information.  Even  more 
advanc.ed  .sonar  systems  use  multijile 
rc!cc!ivc!rs  to  listen  to  ec.hoes  from  several 
clirc!ctions  sinudtancmusly  and  ])roviclc! 
c!ffic:ient  clc!lc!c:tic)n  of  both  clircudion  and 
clislanc:e.  'I'hc!  Navy  rarely  users  ac:livc! 
sonar  continuously  throughout 
ac:tivitic!s.  When  sonar  i.s  in  use.  the 
pings  oc:c:ur  at  intervals,  rc!fc!rrc!cl  to  as  a 
duty  cycle,  and  the  signals  themselves 
are  very  short  in  duration.  For  example. 


sonar  that  emits  a  l-sc!c:oncl  ])ing  every 
10  sc!concls  has  a  l()-pc!rc;c!nt  chdy  c:yc:lc!. 
'Fhe  Navy  utilizers  .sonar  .systems  and 
other  ac:c)u.stic;  sen.sors  in  supjjort  of  a 
variety  of  mission  rcupurements. 

Primary  users  include  the  clc!tc!c:tion  of 
and  defeuse  against  submariners  (anti¬ 
submarine  warfare)  and  miners  (mine 
warfare);  safe  navigation  and  effcx.tive 
c:c)nununic:atic)n.s;  use  of  immannc!cl 
imcler.sea  vehicles;  and  oc;c!anc)graphic: 
sur\’C!ys. 

Ordnance  and  XlanHions — Most 
ordnanc:c!  and  munitions  used  during 
training  and  testing  events  fall  into  thn!C! 
basic  c;ategc)ric!s:  Projcictilcrs  (such  as  gun 
rounds).  missilc!s  (inc:lucling  rockets), 
and  bombs.  Orclnanc:e  c:an  he  further 
defined  by  their  net  c!xplosivc!  weight, 
which  c:c)nsiclc!rs  the  tyjje  and  ciuantity 
of  the  c!xplo.sive  suhstanc:e  without  the 
pac;kaging,  c:asing.s.  bullets,  c!tc.  Net 
c!xplo.sive  weight  (NEW)  is  the 
trinitrotoluene  ('FN'F)  cujuivalent  of 
c!nc!rgetic;  matc!rial,  whic:h  is  the 
standard  mc!asurc!  of  strength  of  bombs 
and  othc!r  c!xj)losivc!s.  For  c!xamplc!,  a 
12.7-c;c!ntimc!tc!r(c:m)  shell  fircxl  from  a 
Navy  gun  is  analyzed  at  about  0.5 
pounds  (lb)  (4.3  kilograms  (kg))  of  NEW. 
'Fhc!  Navy  al.so  uses  non-c!xplosivc! 
orclnanc:e  in  ])lac:c!  of  high  c!xplc)sivc! 
orclnanc:c!  in  many  training  and  tc!sting 
events.  Non-crxplosive  ordnance! 
munitions  look  and  perform  similarly  to 
high  explosive  ordnanc.e,  hut  lac:k  the 
main  c!xplosivc!  c:harge. 

Defense  (JonnternuHisnres — Naval 
fc)rc:c!s  depend  on  c!ffc!c:tivc!  defensive 
c:c)untc!rmc!asurc!s  to  protc!c;t  them.sc!lvc!s 
against  missile  and  torpedo  attack. 
Dc!fensi\'C!  c:c)untc!rmc!asurc!.s  are  clc!vic;c!.s 
dersigned  to  confu.se,  clistrac:t,  and 
c:onfound  precision  guided  numitions. 
Defensive  c;ountc!rmeasurc!s  analyzc!d  in 
this  LOA  applic:ation  include  ac:c)ustic; 
c:c!untc!rmeasurc!s,  whic:h  are  u.secl  by 
.surfac;e  .ships  and  suhmarinexs  to  defend 
against  torpedo  attack.  Acou.stic 
countc!rmc!asurc!S  are  either  released 
from  ships  and  suhmarinexs.  or  towcul  at 
a  clistanc:e  behind  the  shij). 

Mine  Warfare  Systems — 'Fhc!  Navy 
divides  mine  warfare  systcmis  into  two 
c;atc!goric!s:  mine  clc!tc!c:tic)n  and  mine 
neutralization.  Mine  clc!tc!c;tic)n  systems 
are  u.secl  to  lc)c:atc!,  cla.ssifv,  and  map 
su.spc!c:tc!cl  mines,  on  the  surfac:c!,  in  the 
water  c:olumn,  or  on  the  sc!a  floor.  The 
Navy  analyzed  the  following  mine 
dc!tc!ction  systems  for  potential  impac:t.s 
to  marine  mammals: 

•  'bowed  or  hull-mountcul  mine 
clc!tc!c:tion  systems.  'bhc!sc!  clc!tc!c:tion 
systems  use  ac:c)u.stic  and  la.ser  or  video 
sensors  to  lc)c:atc!  and  cla.ssify  .suspc!c:t 
mines.  Fdxcxl  and  rotary  wing  platforms, 
ships,  and  unmanned  vc!hiclc!.s  are  u.secl 
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lor  towed  systems,  wliieh  can  rapidly 
assess  large  anurs. 

•  Unmanned/remotely  operated 
vehicles.  These  vehicles  use  acoustic 
and  video  or  lasers  to  locate  and  classify 
mines  and  provide  imi(|ue  capabilities 
in  nearshore  littoral  areas,  surf  zones, 
ports,  and  channels. 

•  Marine  mammal  systems.  The  Navy 
tle|)lovs  trained  Atlantic  hottleno.se 
dolphins  ('/’nrs/o/w  truncatiis)  and 
('alifornia  .sea  lions  [Zalopiis 
californianus]  for  integrated  training 
involving  two  i)rimary  mi.ssion  areas:  to 
find  objects  such  as  inert  mine  shajKis, 
and  to  detect  swimmers  or  other 
intruders  around  Navy  facilities  such  as 
piers.  These  sy.stems  also  include  one  or 
more  motorized  small  boats  and  several 
crew  imnnhcirs  for  each  trained  marine 
mammal.  When  not  engaged  in  training. 
Navy  marine  mammals  are  housed  in 
temporary  enclosures  either  on  land  or 
aboard  ships. 

Mine  X'eiitralization  Systems — Mine 
neutralization  systems  disrupt,  disable, 
or  detonate  mines  to  clear  ports  and 
shi|)ping  lanes,  as  well  as  littoral,  surf, 
and  l)each  annis  in  support  of  naval 
amphihious  operations.  The  Navy 
analyzed  the  following  mine 
neutralization  systems  for  i)otential 
im])acts  to  marine  mammals: 

•  Towcid  influence  mine  .sweep 
systems.  These  systems  use  towed 
(H|uij)ment  that  mimic  a  particular 
shijj’s  magnetic  and  acoustic  signature 
triggering  the  mine  and  causing  it  to 
explode. 

•  Unmanned/remotely  ojxiiated  mine 
neutralization  sy.stems.  Surface  ships 
and  helico|)t(;rs  oj)erate  these  systems, 
which  j)lac:e  ex|)lo.sive  charges  near  or 
directly  against  mines  to  de.stroy  the 
mine. 

•  Airborne  project ile-ha.sed  mine 
clearance  sy.stems.  These  systems 
neutralize  mines  by  firing  a  small  or 


medium-caliher  non-exj)lo.sive, 
supercavitating  projectile  from  a 
hov(!ring  helico])ter. 

•  Diver  emjilaced  explosive  charges. 
Operating  from  small  craft,  divers  put 
explosive  charg(!.s  near  or  on  mines  to 
destroy  the  mine  or  disrupt  its  ability  to 
function. 

(ilassification  of  Non-Impulsive  and 
Impulsive  Sources  Analyzed 

In  order  to  better  organize  and 
facilitate  the  analysis  of  about  800 
sources  of  underwater  non-impulsive 
sound  or  impulsive  energy,  the  Navy 
develojied  a  series  of  source 
classifications,  or  source  bins.  This 
method  of  analysis  provides  the 
following  benefits: 

•  Allows  for  new  sources  to  he 
covered  under  existing  authorizations, 
as  long  as  those  sources  fall  within  the 
parameters  of  a  ‘‘l)in:” 

•  .Sim])lifie.s  the  data  colhiction  and 
reporting  retjuinanents  anticijjated 
under  the  MMPA; 

•  Ensures  a  con.servative  a])])roach  to 
all  impact  analysis  hecau.se  all  sources 
in  a  single  bin  an;  modeled  as  the 
loiuhist  source  (e.g.,  lowest  freepiency, 
highest  source  level,  longe.st  dutv  cvclc!, 
or  largest  net  explosive  weight  within 
that  bin); 

•  Allows  analysis  to  he  conducted 
more  efficiently,  without  com])romising 
the  r(i.sult.s: 

•  I’rovides  a  franniwork  to  .su])port 
the  reallocation  of  source  usage  (hours/ 
explosives)  between  different  source 
bins,  as  long  as  the  total  numher  and 
.severity  of  marine  mammal  takes  remain 
within  the  overall  analyzed  and 
authorized  limits.  This  flexibility  is 
retjuired  to  .supj)orl  evolving  Navy 
training  and  te.sting  requirements, 
which  are  linked  to  real  world  events. 

A  de.scri])tion  of  each  source 
classification  is  jirovided  in  Tables  1-8. 
Non-im])ul.siv(!  .sources  are  grou])ed  into 


bins  based  on  the  frequency,  .source 
level  when  warranted,  and  how  the 
source  would  h(!  u.sed.  lmi)ulsive  bins 
are  based  on  the  net  exjjlosive  weight  of 
the  munitions  or  explosive  devices.  The 
following  factors  further  de.scrihe  how 
non-impulsive  .sources  are  divided: 

•  Frcxpiency  of  the  non-im])ulsive 
sourc:(!: 

Low-freciuency  sources  opcaate 
below  1  kilohertz  (klfz) 

Mid-fre(iuency  sources  operate;  at  or 
above  1  klfz.  uj)  to  and  including  10 
kHz 

High-fre(]uency  sources  operate 
above  10  kHz,  iq;  to  and  including  100 
kHz 

Very  high-frequency  sources 
operate  above  100,  hut  heh)w  200  kHz 

•  Source  level  of  the  non-impulsive 
.source: 

Greater  than  100  decibels  (dB),  hut 
le.ss  than  180  clB 

Eepial  to  180  dB  and  uj)  to  200  dB 

Cheater  than  200  dB 

How  a  .sensor  is  used  determines  how 
the  sensor's  acoustic  emissions  are 
analyzed.  Factors  to  consider  include 
])ul.se  length  (time  source  is  on);  beam 
pattern  (whether  sound  is  emitted  as  a 
narrow,  focused  beam,  or,  as  with  most 
exj)losive.s,  in  all  directions);  and  duty 
cycle  (how  often  a  transmission  occurs 
in  a  given  time  period  during  an  event). 

Then;  are  also  non-impulsive  sources 
with  characteristics  that  are  not 
anticij)at(;d  to  result  in  takes  of  marine 
mammals.  The.se  sources  have;  low 
source  levels,  narrow  beam  widths, 
downward  directed  transmission,  short 
])ul.se  lengths,  frecpiencies  beyond 
known  hearing  ranges  of  marine 
mammals,  or  .some  combination  of  these 
factors.  These  sources  were  not  modeled 
by  the  Navy,  hut  are  qualitatively 
analyzed  in  Table  1-4  of  the  LOA 
application  and  the  HSTT  DEIS/OEIS. 


Table  1— Impulsive  Training  and  Testing  Source  Classes  Analyzed 


'  1 

[  Source  class 

Representative  munitions 

9 

Net  explosive  weight  (lbs)  j 

'  ■  '-'-IS 

El  . 

Medium-caliber  projectiles  . 

0.1-0.25  (45.4-113.4  g) 

■  ■  ^  J 

E2  . 

Medium-caliber  projectiles  . 

0.26-0.5  (117.9-226.8  g) 

■  •  ^  sV 

E3  . 

Large-caliber  projectiles  . 

>0.5-2.5  (>226.8  g-1.1  kg) 

E4  . 

Improved  Extended  Echo  Ranging  Sonobuoy . 

>2.5-5.0  (1. 1-2.3  kg) 

E5  . 

5  in.  (12.7  cm)  projectiles  . 

>5-10  (>2.3-4. 5  kg) 

E6  . 

15  lb.  (6.8  kg)  shaped  charge . 

>10-20  (>4.5-9.1  kg) 

■  ‘-T- 

E7  . 

40  lb.  (18.1  kg)  demo  block/shaped  charge  . 

>20-60  (>9.1-27.2  kg) 

E8  . 

250  lb.  (113.4  kg)  bomb . 

>60-100  (>27.2-45.4  kg) 

E9  . 

500  lb.  (226.8  kg)  bomb . 

>100-250  (>45.4-113.4  kg) 

E10 . 

1 ,000  lb.  (453.6  kg)  bomb . 

>250-500  (>113.4-226.8  kg) 

i 

Ell  . 

650  lb.  (294.8  kg)  mine  . 

>500-650  (>226.8-294.8  kg) 

E12 . 

2,000  lb.  (907.2  kg)  bomb . 

>650-1,000  (>294.8-453.6  kg) 

E13 . 

1,200  lb.  (544.3  kg)  HBX  charge  . 

>1,000-1,740  (>453.6-789.3  kg) 
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Table  2— Non-Impulsive  Training  Source  Classes  Analyzed 


Source  class  category 

Source 

class 

Description 

Mid- Frequency  (MF):  Tactical  and  non-tactical  sources 

MF1 

Active  hull-mounted  surface  ship  sonar  (e.g.,  AN/SQS-53C  and  AN/ 

that  produce  mid-frequency  (1  to  10  kFIz)  signals. 

SQS-60). 

MF1K 

Kingfisher  object  avoidance  mode  associated  with  MF1  sonar. 

MF2 

Active  hull-mounted  surface  ship  sonar  (e.g.,  AN/SQS-56). 

MF2K 

Kingfisher  mode  associated  with  MF2  sonar. 

MF3 

Active  hull-mounted  submarine  sonar  (e.g.,  AN/BQQ-10). 

MF4 

Active  helicopter-deployed  dipping  sonar  (e.g.,  AN/AQS-22  and  AN/ 

MF5 

AQS-13). 

Active  acoustic  sonobuoys  (e.g.,  AN/SSQ-62  DICASS). 

MF6 

Active  underwater  sound  signal  devices  (e  g.,  MK-84). 

MF11 

Hull-mounted  surface  ship  sonar  with  an  active  duty  cycle  greater  than 
80%. 

High  duty  cycle — variable  depth  sonar. 

MF12 

Fligh-Frequency  (HF)  and  Very  Fligh- Frequency  (VHF): 

HF1 

Active  hull-mounted  submarine  sonar  (e.g.,  AN/BQQ-15). 

Tactical  and  non-tactical  sources  that  produce  high-fre- 

HF4 

Active  mine  detection,  classification,  and  neutralization  sonar  (e.g.,  AN/ 

quency  (greater  than  10  kHz  but  less  than  200  kHz) 

SQS-20). 

signals. 

Anti-Submarine  Warfare  (ASW);  Tactical  sources  such  as 

ASW1 

MF  active  Deep  Water  Active  Distributed  System  (DWADS). 

active  sonobuoys  and  acoustic  countermeasures  sys- 

ASW2 

MF  active  Multistatic  Active  Coherent  (MAC)  sonobuoy  (e.g.,  AN/SSQ- 

terns  used  during  ASW  training  activities. 

125). 

ASW3 

MF  active  towed  active  acoustic  countermeasure  systems  (e.g.,  AN/ 

ASW4 

SLQ-25  NIXIE). 

MF  active  expendable  active  acoustic  device  countermeasures  (e.g.. 

Torpedoes  (TORP):  Source  classes  associated  with  ac- 

TORP1 

MK-3). 

HF  active  lightweight  torpedo  sonar  (e.g.,  MK-46,  MK-54,  or  Anti-Tor- 

tive  acoustic  signals  produced  by  torpedoes. 

pedo  Torpedo). 

TORP2 

HF  active  heavyweight  torpedo  sonar  (e.g.,  MK-48). 

Table  3— Non-Impulsive  Testing  Source  Classes  Analyzed 


Source  class  category 

Source 

class 

Description 

Low-Frequency  (LF):  Sources  that  produce  low-frequency 

LF4 

Low-frequency  sources  equal  to  180  dB  and  up  to  200  dB. 

(less  than  1  kilohertz  [kHz])  signals. 

LF5 

Low-frequency  sources  less  than  180  dB. 

LF6 

Low-frequency  sonar  currently  in  development  (e.g.,  anti-submarine  war¬ 
fare  sonar  associated  with  the  Littoral  Combat  Ship). 

Mid-Frequency  (MF);  Tactical  and  non-tactical  sources 

MF1 

Hull-mounted  surface  ship  sonar  (e.g.,  AN/SQS-53C  and  AN/SQS-60). 

that  produce  mid-frequency  (1  to  10  kHz)  signals. 

MF1K 

Kingfisher  mode  associated  with  MF1  sonar  (Sound  Navigation  and 
Ranging). 

MF2 

Hull-mounted  surface  ship  sonar  (e.g.,  AN/SQS-56). 

MF3 

Hull-mounted  submarine  sonar  (e.g.,  AN/BQQ-10). 

MF4 

Helicopter-deployed  dipping  sonar  (e.g.,  AN/AQS-22  and  AN/AQS-13). 

MF5 

Active  acoustic  sonobuoys  (e.g.,  DICASS). 

MF6 

Active  undenwater  sound  signal  devices  (e.g.,  MK-84). 

MF8 

Active  sources  (greater  than  200  dB). 

MF9 

Active  sources  (equal  to  180  dB  and  up  to  200  dB). 

MF10 

Active  sources  (greater  than  160  dB,  but  less  than  180  dB)  not  other¬ 
wise  binned. 

MF12 

High  duty  cycle — variable  depth  sonar. 

High-Frequency  (HF)  and  Very  High-Frequency  (VHF): 

HF1 

Hull-mounted  submarine  sonar  (e.g.,  AN/BQQ-10). 

Tactical  and  non-tactical  sources  that  produce  high-fre- 

HF3 

Hull-mounted  submarine  sonar  (classified). 

quency  (greater  than  10  kHz  but  less  than  200  kHz) 

HF4 

Mine  detection,  classification,  and  neutralization  sonar  (e.g.,  AN/SQS- 

signals. 

20). 

HF5 

Active  sources  (greater  than  200  dB). 

HF6 

Active  sources  (equal  to  180  dB  and  up  to  200  dB). 

Anti-Submarine  Warfare  (ASW):  Tactical  sources  such  as 

ASW1 

Mid-frequency  Deep  Water  Active  Distributed  System  (DWADS). 

active  sonobuoys  and  acoustic  countermeasures  sys¬ 
tems  used  during  the  conduct  of  anti-submarine  war¬ 
fare  testing  activities. 

ASW2 

Mid-frequency  Multistatic  Active  Coherent  sonobuoy  (e.g.,  AN/SSQ- 

ASW2H 

125). 

Mid-frequency  sonobuoy  (e.g.,  high  duty  cycle) — Sources  that  are  ana¬ 
lyzed  by  hours. 

ASW3 

Mid-frequency  towed  active  acoustic  countermeasure  systems  (e  g.,  AN/ 
SLQ-25). 

ASW4 

Mid-frequency  expendable  active  acoustic  device  countermeasures 
(e.g.,  MK-3). 
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Table  3 — Non-Impulsive  Testing  Source  Classes  Analyzed — Continued 


Source  class  category 


Description 


Torpedoes  (TORP);  Source  classes  associated  with  the 
active  acoustic  signals  produced  by  torpedoes. 

Acoustic  Modems  (M);  Systems  used  to  transmit  data 
acoustically  through  water. 

Swimmer  Detection  Sonar  (SD):  Systems  used  to  detect 
divers  and  submerged  swimmers. 

Airguns  (AG):  Underwater  airguns  are  used  during  swim¬ 
mer  defense  and  diver  deterrent  training  and  testing  ac¬ 
tivities. 

Synthetic  Aperture  Sonar  (SAS):  Sonar  in  which  active 
acoustic  signals  are  post-processed  to  form  high-reso¬ 
lution  images  of  the  seafloor. 


TORP1  Lightweight  torpedo  (e.g.,  MK-46,  MK-54,  or  Surface  Ship  Defense 
System). 

TORP2  Heavyweight  torpedo  (e.g.,  MK-48). 

M3  Mid-frequency  acoustic  modems  (greater  than  190  dB). 

SD1-SD2  High-frequency  sources  with  short  pulse  lengths,  used  for  the  detection 
of  swimmers  and  other  objects  for  the  purpose  of  port  security. 

AG  Up  to  60  cubic  inch  airguns  (e.g.,  Sercel  Mini-G). 


SAS1  MF  SAS  systems. 
SAS2  HF  SAS  systems. 
SAS3  VHF  SAS  systems. 


Proposed  Ac:tion 

'rhe  Navy  jjrojioses  to  continue 
conducting  training  and  testing 
activities  within  the  HSTT  Study  Area. 
The  Navy  has  been  conducting  military 
readiness  training  and  testing  activities 
in  the  HSTT  Study  Area  since  the 
194()s.  Recently,  these  activities  were 
analyzed  in  thnn;  separate  ElSs 
completed  between  2008  and  201 1 :  the 
Hawaii  Range  (iomj)lex  (HRC)  EIS/OEIS 
(II. S.  Department  of  the  Navv  2008a). 
the  SOCAl,  Range  Complex  EIS/OEIS 
(l).S.  Department  of  the  Navy  2008h). 
and  the  Silver  Strand  Training  (Complex 
(SSTC)  1-lS  (IJ.S.  Dripartment  of  the 
Navy  2011a).  The.sr;  documents,  among 
others,  and  their  associated  MMPA 
regulations  and  authorizations,  describe 
the  ha.seline  of  training  and  testing 
activities  currently  conductrul  in  the 
Study  Area. 

The  tempo  and  types  of  training  and 
testiuK  activities  have  fluctuated  due  to 


changing  reriuirements;  the  introduction 
of  new  technologies:  the  dynamic  nature 
of  international  events:  advances  in 
warfighting  doctrine  and  procedures: 
and  changes  in  basing  locations  for 
ships,  aircraft,  and  personnel  (force 
structure  changes).  Such  deveh)])ments 
have  influenced  the  fretjuencv, 
duration,  intensity,  and  location  of 
recjuired  training  and  te.sting. 

Training 

The  Navv  proposes  to  conduct 
training  activities  in  the  Study  Area  as 
described  in  Tables  4  and  .6.  Detailed 
information  about  each  ])roj)os(;d 
activity  (stressor,  training  (went, 
de.scription.  sound  source,  duration,  and 
geograj)hic  location)  can  he  found  in 
Appendix  A  of  the  HSTT  DEIS/OEIS. 
NMFS  u.sed  the  d(;tailed  information  in 
Apimndix  A  of  the  HSTT  DEIS/OEIS  to 
analyze  the  potential  im])act.s  to  marine 
mammals.  Table  4  describes  the  annual 


nnmher  of  impulsive  .source  detonations 
during  testing  activities  within  the 
HSTT  Study  Area,  and  'Table  .‘5  describes 
the  annual  number  of  hours  or  items  of 
non-impidsive  .sourc(;s  used  during 
training  within  the  HS'T'T  Study  Area. 
'The  Navy’s  pro])o.sed  action  is  an 
adjiKstment  to  (;xisting  baseline  training 
activities  to  accommodate  the  following: 

•  Force  slrnctnre  changcis  including 
the  relocation  of  shi])s.  aircraft,  and 
]K‘r.sonnel: 

•  PlaniKid  new  aircraft  platforms. 
iKuv  vessel  classes,  and  new  wea])ons 
syst(!ms: 

•  Ongoing  training  activiti(!s  that 
w(M’e  not  addressed  in  previous 
documentation:  and 

•  New  range  capabilities,  such  as 
hvdro])hone  modifications,  upgrades, 
and  replac(!ment  at  instrumented  Navv 
underwater  tracking  ranges. 


Table  4— Proposed  Annual  Number  of  Impulsive  Source  Detonations  During  Training  in  the  HSTT  Study 

Area 


Annual  in- 

Explosive  class 

Net  explosive  weight  (NEW) 

water  detona¬ 
tions  (training) 

El  .  (0.1  lb.-0.25  lb.)  . 

E2 .  (0.26  lb.-0.5  lb.)  . 

E3 .  (0.6  lb.-2.5  lb.)  . 

E4  .  (>2.5  lb.-5  lb.)  . 

E5 .  (>5  Ib.-IO  lb.)  . 

E6 .  (>10  lb.-20  lb.)  . 

E7 .  (>20  lb.-60  lb.)  . 

E8 .  (>60  Ib.-lOO  lb.)  . 

E9 .  (>100  lb.-250  lb.)  .... 

E10 .  (>250  lb.-500  lb.)  .... 

El  1  .  (>500  lb.-650  lb.)  .... 

El  2 .  (>650  Ib.-IOOO  lb.)  .. 

E13 .  (>1000  lb.-1,740  lb.) 
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Table  5— Annual  Hours  and  Items  of  Non-Impulsive  Sources  Used  During  Training  Within  the  HSTT  Study 

Area 


Source  class  category 

Source 

class 

Annual  use 

Mid-Frequency  (MF)  Active  sources  from  1  to  10  kHz  . 

MF1 

1 1,588  hours. 

88  hours. 

3,060  hours. 

34  hours. 

MF3 

2,336  hours. 

MF4 

888  hours. 

MF5 

13,718  items. 

MF11 

1,120  hours. 

MF12 

1,094  hours. 

High-Frequency  (HF)  and  Very  High-Frequency  (VHF)  tactical 

HF1 

1,754  hours. 

and  non-tactical  sources  that  produce  signals  greater  than 

10kHz  but  less  than  200  kHz. 

HF4 

4,848  hours. 

Anti-Submarine  Warfare  (ASW)  . 

ASW1 

224  hours. 

Active  ASW  sources . 

ASW2 

1 ,800  items. 

ASW3 

16,561  hours. 

ASW4 

1 ,540  items. 

Torpedoes  (TORP)  . 

TORP1 

170  items. 

Active  torpedo  sonar  . 

TORP2 

400  items. 

Testing 

The  Navy’s  proposed  te.sting  activities 
are  described  in  Tables  (i  and  7.  Detailed 
information  about  (!ach  proposed 
activity  (stre.ssor,  testing  event, 
description,  sound  source,  duration,  and 


geographic  location)  can  be  found  in 
Api)endix  A  of  the  fbSTT  DEIS/OEIS. 
NMFS  used  the  detailed  information  in 
Apjiendix  A  of  the  HSTT  DEIS/OEIS  to 
analyze  the  potential  impacts  from 
testing  activities  on  marine  mammals. 
Table  (i  de.scrihes  the  annual  numher  of 


impulsive  .source  detonations  during 
testing  activities  within  the  HSTT  Study 
Area,  and  Table  7  describes  tin;  annual 
numher  of  hours  or  items  of  non- 
im])ulsive  sources  used  during  te.sting 
within  the  HSTT  Study  Area. 


Table  6— Proposed  Annual  Number  of  Impulsive  Source  Detonations  During  Testing  Activities  Within  the 

HSTT  Study  Area 


Explosive  class 

Net  explosive  weight 
(NEW) 

Annual  in¬ 
water  detona¬ 
tions  (testing) 

El  . 

(0.1  lb.-0.25  lb.)  . 

14,501 

E2  . 

(0.26  lb.-0.5  lb.)  . 

0 

E3 . 

(0.6  lb.-2.5  lb.)  . 

2,990 

E4  . 

(>2.5  lb.-5  lb.)’ . 

753 

E5  . 

(>5  Ib.-IO  lb.)  . 

202 

E6  . 

(>10  lb.-20  lb.)  . 

37 

E7  . 

(>20  lb.-60  lb.)  . 

21 

E8  . 

(>60  Ib.-lOO  IId.)  . 

12 

E9  . 

(>100  lb.-250  lb.)  . 

0 

E10 . 

(>250  lb.-500  lb.)  . 

31 

Ell  . 

(>500  lb.-650  lb.)  . 

14 

E12  . 

(>650  Ib.-IOOO  lb.)  . 

0 

E13  . 

(>1000  lb.-1,740  lb.)  . 

0 

Table  7— Annual  Hours  and  Items  of  Non-Impulsive  Sources  Used  During  Testing  Within  the  HSTT  Study 

Area 


Source  class  category 

Source 

class 

Annual  use 

Low-Frequency  (LF)  Sources  that  produce  signals  less  than  1 

LF4 

52  hours. 

kHz. 

LF5 

2,160  hours. 

LF6 

192  hours. 

Mid-Frequency  (MF)  Tactical  and  non-tactical  sources  that 

MF1 

180  hours. 

produce  signals  from  1  to  10  kHz. 

MF1K 

18  hours. 

MF2 

84  hours. 

MF3 

392  hours. 

MF4 

693  hours. 

MF5 

5,024  items. 

()986 
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I  ABLE  7— Annual  Hours  and  Items  of  Non-Impulsive  Sources  Used  During  Testing  Within  the  HSTT  Study 

Area — Continued 


Source  class  category 

Source 

class 

Annual  use 

MF6 

540  items. 

MF8 

2  hours. 

MF9 

3,039  hours. 

MF10 

35  hours. 

MF12 

336  hours. 

High-Frequency  (HF)  and  Very  High-Frequency  (VHF):  Tactical 

HF1 

1,025  hours. 

and  non-tactical  sources  that  produce  signals  greater  than 

10kHz  but  less  than  200kHz. 

HF3 

273  hours. 

HF4 

1 ,336  hours. 

HF5 

1 ,094  hours. 

HF6 

3,460  hours. 

Anti-Submarine  Warfare  (ASW)  Tactical  sources  used  during 

ASW1 

224  hours. 

anti-submarine  warfare  training  and  testing  activities. 

ASW2 

2,260  items. 

ASW2H 

255  hours. 

ASW3 

1,278  hours. 

ASW4 

477  items. 

Torpedoes  (TORP)  Source  classes  associated  with  active  acous- 

TORP1 

701  items. 

tic  signals  produced  by  torpedoes. 

TORP2 

732  items. 

Acoustic  Modems  (M)  Transmit  data  acoustically  through  the 

M3 

4,995  hours. 

water. 

Swimmer  Detection  Sonar  (SD)  Used  to  detect  divers  and  sub- 

SD1 

38  hours. 

merged  swimmers. 

Airguns  (AG)  Used  during  swimmer  defense  and  diver  deterrent 

AG 

5  uses. 

training  and  testing  activities. 

Synthetic  Aperture  Sonar  (SAS);  Sonar  in  which  active  acoustic 

SAS1 

2,700  hours. 

signals  are  post-processed  to  form  high-resolution  images  of 

the  seafloor. 

SAS2 

4,956  hours. 

SAS3 

3,360  hours. 

Vessels 

Ve.ssels  used  as  j)arl  of  the  pro])osed 
action  include  shi])s.  submarines,  boats 
and  Unmanned  Undersea  Vehicles 
(UUVs)  ranging  in  size  from  small,  .'i-m 
Rigid  Hull  Inflatable  Boats  to  333-m 
long  aircraft  carriers.  Rej)resentative 
Navy  ves.sel  tyj)(!S.  haigths.  and  sjxjeds 
iis(!d  in  both  training  and  te.sting 
activities  are  shown  in  'fable  8.  While 
the.se  sj)eeds  are  representative,  some 
vessels  operate  outside  of  these  sj)eeds 
due  to  uni(|ne  training  or  safety 

Table  8— Typical  Navy  Boat  and  Vessel  Types  With  Length  Greater  Than  18  Meters  Used  Within  the  HSTT 

Study  Area 


r(!(]nirements  fora  given  evimt. 

Exam])les  include  increased  s])e(!ds 
needjul  for  flight  o])erations.  full  s])eed 
runs  to  test  engin(;ering  (!qni])ment.  time 
critical  ])ositioning  netuls,  etc.  Examples 
of  decreased  si)(;eds  include  speeds  hiss 
than  .1  knots  or  coinjiletely  stopped  for 
launching  small  boats,  certain  tactical 
maneuvers,  target  launch  or  retrievals. 
UUVs  etc. 

'fhe  numlxir  of  Navy  ves.sels  in  the 
HSTT  Study  Area  varies  based  on 
training  and  te.sting  sc;hedules.  Most 
activities  include  (iither  one  or  two 


vessels,  with  an  average  of  one  vessel 
j)er  activity,  and  last  from  a  few  hours 
up  to  two  weeks.  Multiple  ships, 
however,  can  he  involved  with  major 
training  events.  Ves.sel  movement  and 
the  use  of  in-water  devices  as  ])art  of  the 
|)ropo.sed  action  would  he  concentrated 
in  portions  of  the  Study  Area  within 
vSOCAL.  naval  in.stallations  at  San  Diego 
and  Pearl  Harbor,  and  on  in.strumented 
underwater  ranges.  Surface  and  sub¬ 
surface  vessel  o))eration.s  in  the  Study 
Anxi  may  njsult  in  marine  mammal 
strikes. 


Vessel  type  (>18  m) 

Example(s)  (specifications  in  meters  (m)  for  length,  metric 

Typical  operating  speed 

tons  (mt)  for  mass,  and  knots  for  speed) 

(knots) 

Aircraft  Carrier . 

1 

Aircraft  Carrier  (CVN)  length:  333  m  beam.  41  m  draft:  12  m 

10  to  15. 

displacement:  81,284  mt  max.  speed:  30+  knots. 

Surface  Combatants  . 

Cruiser  (CG)  length:  173  m  beam:  17  m  draft:  10  m  displace¬ 
ment:  9,754  mt  max.  speed:  30+  knots. 

Destroyer  (DDG)  length:  155  m  beam:  18  m  draft:  9  m  dis¬ 
placement:  9,648  mt  max.  speed:  30+  knots. 

Frigate  (FFG)  length:  136  m  beam:  14  m  draft:  7  m  displace¬ 
ment:  4,166  mt  max.  speed:  30+  knots. 

Littoral  Combat  Ship  (LCS)  length:  115  m  beam:  18  m  draft: 

10  to  15. 

4  m  displacement:  3,000  mt  max.  speed:  40+  knots. 
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Table  8— Typical  Navy  Boat  and  Vessel  Types  With  Length  Greater  Than  18  Meters  Used  Within  the  HSTT 

Study  Area — Continued 

Example(s)  (specifications  in  meters  (m)  tor  length,  metric  Typical  operating  speed 

tons  (mt)  for  mass,  and  knots  tor  speed)  (knots) 

Amphibious  Assault  Ship  (LHA,  LHD)  length;  253  m  beam;  32  10  to  15. 

m  draft;  8  m  displacement;  42,442  mt  max.  speed;  20+ 
knots. 

Amphibious  Transport  Dock  (LPD)  length;  208  m  beam;  32  m 
draft;  7  m  displacement;  25,997  mt  max.  speed;  20+  knots. 

Dock  Landing  Ship  (LSD)  length;  186  m  beam;  26  m  draft;  6 
m  displacement;  16,976  mt  max.  speed;  20+  knots. 

Mine  Countermeasures  Ship  (MCM)  length;  68  m  beam;  12  5  to  8. 

m  draft;  4  m  displacement;  1,333  max.  speed;  14  knots. 

Attack  Submarine  (SSN)  length;  115  m  beam;  12  m  draft;  9  8  to  13. 

m  displacement;  12,353  mt  max.  speed;  20+  knots. 

Guided  Missile  Submarine  (SSGN)  length;  171  m  beam;  13 
m  draft;  12  m  displacement;  19,000  mt  max,  speed;  20+ 
knots. 

Fast  Combat  Support  Ship  (T-AOE)  length;  230  m  beam;  33  8  to  12. 

m  draft;  12  m  displacement;  49,583  max.  speed;  25  knots. 

Dry  Cargo/Ammunition  Ship  (T-AKE)  length;  210  m  beam;  32 
m  draft;  9  m  displacement;  41,658  mt  max  speed;  20  knots. 

Fleet  Replenishment  Oilers  (T-AO)  length;  206  m  beam;  30 
m  draft;  11  displacement;  42,674  mt  max.  speed;  20  knots. 

Fleet  Ocean  Tugs  (T-ATF)  length;  69  m  beam;  13  m  draft;  5 
m  displacement;  2,297  max.  speed;  14  knots. 

Landing  Craft,  Utility  (LCU)  length;  41m  beam;  9  m  draft;  2  m  3  to  5. 

displacement;  381  mt  max.  speed;  1 1  knots. 

Landing  Craft,  Mechanized  (LCM)  length;  23  m  beam;  6  m 
draft;  1  m  displacement;  107  mt  max.  speed;  11  knots. 

MK  V  Special  Operations  Craft  length;  25  m  beam;  5  m  dis-  Variable, 
placement;  52  mt  max.  speed;  50  knots. 

*CLF  vessels  are  not  homeported  in  Pearl  Harbor  or  San  Diego,  but  are  frequently  used  for  various  fleet  support  and  training  support  events 
in  the  HSTT  Study  Area. 


Duration  and  Location  (3iai)ler  2  of  the  Navy’s  LOA  2006,  .so  long  as  the  activities  are 

'I’raining  and  testing  activities  would  apjjlication.  In  addition  to  Navy  range  “carried  out  in  a  manner  that  avoids,  to 
he  conducted  in  the  HSTT  Studv  Area  cr)inj)lexes,  the  Study  Area  includes  the  extent  jjracticahle  and  consi.stent 

Iroin  Januarv  2014  throindi  Januarv  Navy  ])ierside  locations  when;  sonar  with  operational  rerpiirements,  adver.se 

2010  The  liSTT  Studv  Area  is  maintenance  and  testing  activities  occur  impacts  on  moninnent  resources  and 

compri.sed  of  estal)li.shed  operating  and  Lfhrgo  Hay,  Pearl  Harhor)  and  (jualities.”  More  detailed  information  on 

warning  areas  across  the  north-central  transit  corridors  on  the  high  seas  where  the  HRC,  including  maps,  is  j)rovided  in 

Pacific  Ocean,  from  Southern  California  training  and  sonar  te.sting  may  occur  Chapter  2  of  the  Navy’s  LOA  application 

to  Hawaii  and  the  International  Date  during  vessel  transit.  [http://\v\v\VMmfsAmu(Loov/pr/ixumits/ 

Line.  The  defined  Study  Area  has  Hawaii  Range  Complex  (HRC) — The  incidental. htmUapplications). 

expanded  heyond  tin;  areas  included  in  HRC  geographically  encompasses  ocean  Sonlhern  California  (SOCAL)  Range 
previous  Navy  authorizations  to  include  areas  locatecl  around  the  Hawaiian  Complex — The  SOC.AL  Range  Complex 

transit  routes  and  pierside  locations.  Islands  chain.  The  large.st  component  of  is  situated  between  Dana  Point  and  San 
This  expansion  is  not  an  increase  in  the  the  HRC  is  the  tem]K)rary  operating  area,  Diego,  and  extends  more  than  600  nm 

Navy’s  training  and  te.sting  area,  hut  which  extends  north  and  west  from  the  southwest  into  the  Pacific  Ocean.  The 

rather  an  increase  in  the  area  to  he  island  of  Kauai  and  totals  over  2  million  t"'o  jirimarv  components  of  the  SOCAL 

analyzed  (i.e.,  not  previously  analyzed)  .square  nautical  miles  (nm^J  of  air  and  Range  Coin])lex  are  the  ocean  op(!rating 

under  an  incidental  take  authorization  sea  s])ace.  This  area  is  u.sed  for  Navy  areas  and  the  special  use  airspace.  The 

in  .suj)j)ort  of  the  HS'IT  EIS/OEIS.  The  ship  transit  throughout  the  year  and  for  SOCiAL  Range  Complex  includes  San 
Study  Area  includes  three  existing  range  missile  defense  te.sting  activities  as  Diego  Hay  and  a  small  portion  of  the 

complexes:  the  Hawaii  Range  (ioinjilex  recjuired  to  supjjort  missile  defense  Point  Mugu  Sea  Range.  3’he  Silver 

(I  IRC),  the  Southern  California  (SO(iAL)  te.sting  activities.  Nearly  all  of  the  Strand  Training  Complex  is  al.so 

Range  Comphix,  and  the  Silver  .Strand  training  and  t(;.sting  activities  within  the  included  as  part  of  the  .Southern 
Training  (Complex  (SSTC).  Each  range  HR(i  take  place  within  the  smaller  (California  portion  for  this  application, 

comjjlex  is  an  organized  and  designated  Hawaii  OPAREA,  which  consists  of  More  detailed  information  on  the 

.set  of  specifically  hounded  geograj)hit:  235,000  nm-  of  special  use  airspace,  and  .S()(CAL  Range  (Comjdex,  including 

areas,  which  includes  a  water  sea  and  undersea  .sj)ace.  The  I  lawaii  ma])s.  is  ])rovided  in  (Chapter  2  of  the 

coin])onent  (above  and  below  the  OPAREA  is  the  jiortion  of  the  range  Navy’s  LOA  aj)plication  (http:// 

surface),  airspace,  and  sometimes  a  land  conij)lex  immediately  surrounding  the  www.nmfs.noaa.gov/pr/permits/ 
com])onent.  Operating  areas  (OPAREAs)  island  chain  of  Hawaii.  Military  incidental. htmUapplications). 

and  special  use  airspace  are  estahli.shed  activities  and  exercises  were  excluded  Transit  Corridor — In  addition  to  the 

within  each  range  com])lex.  These  from  the  list  of  j)rohihition.s  triggered  three  range  complexes,  a  transit  corridor 

designations  are  further  de.scrihed  in  when  the  Monument  was  established  in  outside  the  hounds  of  existing  range 


Vessel  type  (>18  m) 
Amphibious  Warfare  Ships  . 


Mine  Warship  Ship . 

Submarines  . 

Combat  Logistics  Force  Ships* 


Support  Craft/Other . 

Support  Craft/Other  Specialized  High  Speed  .... 
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complexes  is  included  in  the  Navy's 
nupiest.  This  transit  corridor  is 
important  to  tin;  Navy  in  that  it  provides 
adequate  air,  sea.  and  undersea  sjiace  in 
which  ships  and  aircraft  can  conduct 
training  and  .some  .sonar  maintenance 
and  t(;sting  while  en  route  between 
Southern  Qdifornia  and  Hawaii.  The 
transit  corridor  is  an  area  encomj)a.ssing 
the  shortest  distance  from  San  Diego  to 
the  c;enter  of  the  HRC.  While  in  transit. 
.shi|)s  and  aircraft  wonid.  at  times, 
conduct  basic  and  routine  unit  level 
training  as  long  as  the  training  does  not 
interfere  with  the  primary  objective  of 
reaching  their  intended  ilestination. 
Shij)s  would  aLso  comluct  sonar 
maintenance,  which  includes  active 
.sonar  transmissions.  The  portion  of  the 
transit  corridor  to  the  east  of  140'’  west 
longitude  is  included  in  the  analysis  of 
•SOr.AL  activities  and  the  area  to  the 
west  of  that  meridian  is  included  in  the 
analysis  of  HRC  activities  .since  these 
portions  of  the  c;orridor  correspond  with 


the  marine  mammal  slocks  in  those 
range  coinjilexes. 

Piersidt‘  Locations — The  Study  Area 
also  includes  select  j)ier.side  locations 
where  Navy  surface  ship  and  suhmarine 
sonar  maintenance  testing  occur.  These 
pierside  locations  include  channels  and 
transit  routes  in  ])orls.  and  facilities 
a.s.sociated  with  ports  and  shipvards  at 
Navy  i)iers  in  San  Diego,  (ialifornia,  and 
Navy  j)ier.s,  shipyards,  and  the 
Intermediate  Maintenance  Facility  in 
Pearl  Harbor,  Hawaii. 

Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activities 

Thirty-nine  marine  mammal  species 
are  known  to  occur  in  the  Study  Area, 
including  .seven  mysticetes  (baleen 
whales).  25  odontocetes  (dolphins  and 
toothed  whales),  six  pinnipeds  (seals 
and  .sea  lions),  and  the  Southern  .sea 
otter.  Among  these  sjjecies.  there  are  72 
stocks  managed  hv  NMFS  or  the  U.S. 
Fish  and  Wildlife  Service  (USFWS)  in 
the  U.S.  Exclusive  Economic  Zone 
(EEZ).  The.se  species  and  their  numbers 


are  presented  in  Table  9  and  relevant 
information  on  tbeir  status,  distribution, 
and  sea.sonal  di.stribution  (when 
aj)])licable)  is  pre.sented  in  (3iaj)ter  4  of 
the  Navy’s  EOA  aj)])lication  (hllj):// 
WWW. ninfs.noaa.gov/pr/pcnniis/ 
incidental. htinttapplicaiions). 

(Consistent  with  NMFS  most  recent 
Pacific  Stock  A.sse.ssment  Ro])ort,  a 
single  speci(;.s  may  include  multiple 
stocks  recognized  for  management 
purj)ose.s  (e.g.,  spinner  dolphin),  while 
other  species  are  grou])ed  into  a  single 
.stock  due  to  limited  s])ecie.s-.s])ecific: 
information  (e.g.,  beaked  whales 
b(;longing  to  the  genus  Mcsoplodon). 

Sj)ecie.s  that  may  have  once  inhabited 
and  transited  the  Study  Area,  but  have 
not  been  sightecl  in  recent  years,  include 
the  North  Pacific  right  whale 
(Eubalacna  japonica),  harbor  porjjoise 
(Pbococna  jyhococna),  and  Steller  .sea 
lion  (Ennwtopias  jubatus).  These 
species  are  not  expected  to  be  exposed 
to  or  affet:ted  by  any  project  activities 
and,  ther(;f()re,  are  not  discussed  further. 


Table  9— Marine  Mammals  With  Possible  or  Confirmed  Presence  Within  the  HSTT  Study  Area 


Common  name 

Scientific  name 

Study 

area 

Stock 

Stock  abun¬ 
dance 

CV 

Study  area 
abundance 
(CV) 

Occurrence  in  study 
area 

esa/mmpa 

Status 

Order  Cetacea 

Suborder  Mysticeti  (Baleen  Whales) 


Family  Balaenopteridae  (Rorquals) 


Humpback  whale 

Megapiera 

novaeangliae. 

SOCAL 

California,  Or¬ 
egon,  & 
Washington. 

HRC 

Central  North 
Pacific. 

Blue  whale  . 

Balaenoptera 

musculus. 

SOCAL 

Eastern  North 
Pacific. 

HRC 

Central  North 
Pacific. 

Fin  whale  . 

Balaenoptera 

physalus. 

SOCAL 

HRC 

California,  Or¬ 
egon,  & 
Washington. 
Hawaiian  . 

Sei  whale  . 

Balaenoptera 

borealis. 

SOCAL 

Eastern  North 
Pacific. 

2,043 

36 

Seasonal;  More 

Endangered/De- 

-0.1 

-0.51 

sightings  around 
the  northern 
Channel  Islands. 

pleted. 

10,103 

4,491 

Seasonal;  Through- 

Endangered/De- 

(N/A) 

(N/A) 

out  known  breed¬ 
ing  grounds  dur¬ 
ing  winter  and 
spring  (most  com¬ 
mon  November 
through  April). 

pleted. 

2,497 

842 

Seasonal;  arrive 

Endangered/De- 

-0.24 

-0.2 

April-May;  more 
common  late 
summer  to  fall. 

pleted. 

No  data. 

No  data. 

Seasonal;  infre¬ 
quent  winter  mi¬ 
grant;  few 
sightings. 

Endangered/De¬ 

pleted. 

3,044 

359 

Year-round  pres- 

Endangered/De- 

-0.18 

-0.4 

ence. 

pleted. 

174 

174 

Seasonal;  mainly 

Endangered/De- 

-0.72 

-0.72 

fall  and  winter  al¬ 
though  consid¬ 
ered  rare  in  HRC. 

pleted. 

126 

7 

Rare;  infrequently 

Endangered/De- 

-0.53 

-1.07 

sighted  in  Cali¬ 
fornia.  Only  nine 
confirmed 
sightings  on  WA/ 
OR/CA  surveys 
from  1991-2008. 

pleted. 
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Table  9— Marine  Mammals  With  Possible  or  Confirmed  Presence  Within  the  HSTT  Study  Area— Continued 


Common  name 

Scientific  name 

Study 

area 

Stock 

Stock  abun¬ 
dance 

CV 

Study  area 
abundance 
(CV) 

Occurrence  in  study 
area 

ESA/MMPA 

Status 

HRC 

Hawaiian  . 

77 

77 

Rare;  limited 

Endangered/De- 

-1.06 

-1.06 

sightings  of  sea¬ 
sonal  migrants 
that  feed  at  high¬ 
er  latitudes. 

pleted. 

Bryde's  whale  .... 

Balaenoptera 

SOCAL 

Eastern  Tropical 

13,000 

7 

Limited  summer  oc- 

edeni. 

Pacific. 

-0.2 

-1.07 

currence. 

HRC 

Hawaiian  . 

469 

469 

Uncommon;  distrib- 

-0.45 

-0.45 

uted  throughout 
the  Hawaii  Exclu- 

sive  Economic 
Zone. 

Minke  whale  . 

Balaenoptera 

SOCAL 

California,  Or- 

478 

226 

Less  common  in 

acutorostrata. 

egon,  & 

-1.36 

-1.02 

summer;  small 

Washington. 

numbers  around 
northern  Channel 
Islands. 

HRC 

Hawaiian  . 

No  data. 

No  data. 

Regular  but  sea- 

sonal  occurrence 

(November- 

March). 

Family  Eschrichtitdae  (Gray  Whale) 


Gray  whale . 

Eschrichtius 

robustus. 

SOCAL 

Eastern  North 
Pacific. 

18,813 

-0.07 

Population  mi¬ 
grates  through 
SOCAL 

Transient  during 
seasonal  migra¬ 
tions. 

HRC 

No  known  occurrence 

Suborder  Odontoceti  (Toothed  Whales) 


Family  Physeteridae  (Sperm  Whale) 


Sperm  whale . 

Physeter 

SOCAL 

California,  Or- 

971 

607 

Common  year 

Endangered/De- 

macrocephalu- 

egon, & 

-0.31 

-0.57 

round;  more  likely 

pleted. 

s. 

Washington. 

in  waters  >  1 ,000 
m,  most  often  > 
2,000  m. 

HRC 

Hawaiian  . 

6,919 

6,919 

Widely  distributed 

Endangered/De- 

-0.81 

-0.81 

year  round;  more 
likely  in  waters  > 
1,000  m,  most 
often  >  2,000  m. 

pleted. 

Family  Kogiidae  (Pygmy  and  Dwarf  Sperm  Whale) 


Pygmy  sperm 

Kogia  breviceps 

SOCAL 

California,  Or- 

579 

Seaward  of  500- 

whale. 

egon,  & 

-1.02 

1000  m;  limited 

Washington. 

sightings  over  en¬ 
tire  Southern  Cal. 

Bight. 

HRC 

Hawaiian 

7,138  . 

7,138 

Stranding  num- 

-1.12  . 

-1.12 

bers  suggest 
this  species  is 
more  common 

than  infre¬ 
quent 

sightings  dur¬ 
ing  survey 
(Barlow  2006) 
indicated. 

Dwarf  sperm 

Kogia  Sima  . 

SOCAL 

California,  Or- 

Unknown 

Seaward  of  500- 

whale. 

egon,  & 

1000  m;  no  con- 

Washington. 

firmed  sightings 
over  entire  South- 

ern  Cal.  Bight  (all 
Kogia  spp.  or 

Kogia  breviceps). 
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Table  9— Marine  Mammals  With  Possible  or  Confirmed  Presence  Within  the  HSTT  Study  Area— Continued 


Common  name 

Scientific  name 

Study 

area 

Stock 

Stock  abun¬ 
dance 

CV 

Study  area 
abundance 
(CV) 

Occurrence  in  study 
area 

ESA/MMPA 

Status 

HRC 

1 

Hawaiian  . 

17,519 

-0.74 

17,519 

-0.74 

Stranding  numbers 
suggest  this  spe¬ 
cies  is  more  com¬ 
mon  than  infre¬ 
quent  sightings 
during  survey 
(Barlow  2006)  in¬ 
dicated. 

Family  Delphinidae  (Dolphins) 


Killer  whale  . 

Orcinus  orca  . 

SOCAL 

Eastern  North 

240 

30 

Uncommon;  occurs 

Pacific  Off- 

-0.49 

-0.73 

infrequently;  more 

shore. 

likely  in  winter. 

SOCAL 

Eastern  North 

451 

Uncommon;  occurs 

Pacific  Tran- 

-0.49 

infrequently;  more 

sient. 

likely  in  winter. 

HRC 

Hawaiian  . 

349 

349 

Uncommon;  infre- 

-0.98 

-0.98 

quent  sightings. 

False  killer  whale 

Pseudorca 

SOCAL 

Eastern  T ropical 

Unknown 

Uncommon;  warm 

crassidens. 

Pacific. 

water  species;  al¬ 
though  stranding 
records  from  the 
Channel  Islands. 

HRC 

Hawaii  Insular 

151 

151 

Regular  . 

Endangered. 

[7], [8]. 

-0.2 

-0.2 

HRC 

Hawaii  Pelagic^ 

1,503 

1,503 

Regular  . 

-0.66 

-0.66 

HRC 

Northwest  Ha- 

522 

522 

Reaular . 

waiian  Is¬ 
lands^. 

-1.09 

-1.09 

Pygmy  killer 

Feresa  attenuata 

SOCAL 

Tropical  . 

Unknown 

Extralimital. 

Extralimital  within 

whale. 

the  south-west 

boundary  of  the 
SOCAL  Range 
Complex. 

HRC 

Hawaiian  . 

956 

956 

Year-round  resident; 

-0.83 

-0.83 

abundance  based 

on  3  sightings 
(Barlow  2006).. 

Short-finned  pilot 

Globicephala 

SOCAL 

California,  Or- 

760 

118 

Uncommon;  more 

whale. 

macrorhynchu- 

egon,  & 

-0.64 

-1.04 

common  before 

s. 

HRC 

Washington. 
Hawaiian  . 

8,870 

8,870 

-0.38 

1982. 

Commonly  ob¬ 
served  around 

-0.38 

main  Hawaiian  Is¬ 
lands  and  North¬ 
western  Hawaiian 
Islands. 

Melon-headed 

Peponocephala 

SOCAL 

No  known  occurrence 

whale. 

electra. 

HRC 

Hawaiian  . 

2,950 

2,950 

Regular.. 

-1.17 

-1.17 

Long-beaked 

Delphinus 

SOCAL 

California  . 

27,046 

17,530 

Common;  more 

common  dol- 

capensis. 

-0.59 

-0.57 

inshore  distribu- 

phin. 

tion  (within  50  nm 
of  coast). 

HRC 

No  known  occurrence 

Short-beaked 

Delphinus  del- 

SOCAL 

California,  Or- 

411,211 

165,400 

Common;  one  of 

common  dol- 

phis. 

egon, & 

-0.21 

-0.19 

the  most  abun- 

phin. 

Washington. 

dant  SOCAL  dol- 

phins;  higher 
summer  densities. 

HR 


1C 


No  known  occurrence 
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Table  9— Marine  Mammals  With  Possible  or  Confirmed  Presence  Within  the  HSTT  Study  Area— Continued 


Common  name 

Scientific  name 

Study 

Stock 

Stock  abun¬ 
dance 

Study  area 
abundance 

Occurrence  in  study 

ESA/MMPA 

area 

CV 

(CV) 

area 

Status 

Bottlenose  dol- 

Tursiops 

SOCAL 

California  Coast- 

323 

323 

Limited,  small  popu- 

phin. 

truncatus. 

al. 

-0.13 

-0.13 

lation  within  1  km 
of  shore. 

SOCAL 

California,  Or- 

1,006 

1,831 

Common  . 

egon,  & 

Washington 

Offshore. 

-0.48 

-0.47 

HRC 

Hawaii  Pelagic  .. 

3,178 

3,178 

Common  in  deep 

-0.59 

-0.59 

offshore  waters. 

HRC 

Kauai  and 

147 

147 

Common  in  shallow 

Niihau. 

-0.11 

-0.11 

nearshore  waters 
(1000  m  or  less). 

HRC 

Oahu  . 

594 

594 

Common  in  shallow 

-0.54 

-0.54 

nearshore  waters 
(1000  m  or  less). 

HRC 

4-Islands  Region 

153 

153 

Common  in  shallow 

-0.24 

-0.24 

nearshore  waters 
(1000  m  or  less). 

HRC 

Hawaii  Island  .... 

102 

102 

Common  in  shallow 

-0.13 

-0.13 

nearshore  waters 
(1000  m  or  less). 

Pantropical  spot- 

Stenella 

SOCAL 

Eastern  T ropical 

Unknown. 

Rare;  associated 

ted  dolphin. 

attenuata. 

Pacific. 

with  warm  tropical 
surface  waters. 

HRC 

Hawaiian  . 

8,978 

8,978 

Common;  primary 

-0.48 

-0.48 

occurrence  be¬ 
tween  100  and 
4,000  meters 
depth. 

Striped  dolphin  ... 

Stenella 

SOCAL 

California,  Or- 

10,908 

8,697 

Occasional  visitor; 

coerulealba. 

HRC 

egon, & 
Washington. 
Hawaiian  . 

-0.34 

13,143 

-0.46 

-0.34 

13,143 

-0.46 

warm  water  oce¬ 
anic  species. 
Occurs  regularly 
year  round  but  in- 

frequent  sighting 
data. 

Spinner  dolphin  .. 

Stenella 

SOCAL 

No  known  occurrence 

longirostris. 

HRC 

Hawaii  Pelagic  .. 

Unknown. 

3,351 

Common  year 

-0.74  for  entire 

round  in  offshore 

Hawaiian  Is¬ 
lands  Stock 
Complex 

waters. 

HRC 

Hawaii  Island  .... 

Unknown. 

3,351 

Common  year 

-0.74  for  entire 

round;  rest  in 

Hawaiian  Is- 

nearshore  waters 

lands  Stock 

during  the  day 

Complex 

and  move  off¬ 
shore  to  feed  at 
night. 

HRC 

Oahu/4-lslands  .. 

Unknown. 

3,351 

Common  year 

-0.74  for  entire 

round;  rest  in 

Hawaiian  Is- 

nearshore  waters 

lands  Stock 

during  the  day 

Complex 

and  move  off¬ 
shore  to  feed  at 
night. 

HRC 

Kauai/Niihau . 

Unknown. 

3,351 

Common  year 

-0.74  for  entire 

round;  rest  in 

Hawaiian  Is- 

nearshore  waters 

lands  Stock 

during  the  day 

Complex 

and  move  off¬ 
shore  to  feed  at 
night. 

L 
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Table  9— Marine  Mammals  With  Possible  or  Confirmed  Presence  Within  the  HSTT  Study  Area— Continued 


Common  name 

Scientific  name 

Study 

area 

Stock 

Stock  abun¬ 
dance 

CV 

Study  area 
abundance 
(CV) 

Occurrence  in  study 
area 

ESA/MMPA 

Status 

HRC 

Pearl  and  Her- 

Unknown. 

3,351 

Common  year 

mes  Reef. 

-0.74  for  entire 

round;  rest  in 

Hawaiian  Is- 

nearshore  waters 

lands  Stock 

during  the  day 

Complex 

and  move  off¬ 
shore  to  feed  at 
night. 

HRC 

Kure/Midway  . 

Unknown. 

3,351 

Common  year 

-0.74  for  entire 

round;  rest  in 

Hawaiian  Is- 

nearshore  waters 

lands  Stock 

during  the  day 

Complex 

and  move  off¬ 
shore  to  feed  at 
night. 

Rough-toothed 

Steno 

SOCAL 

Tropical  and 

Unknown. 

Rare;  more  tropical 

dolphin. 

bredanensis. 

warm  tem¬ 
perate. 

offshore  species. 

HRC 

Hawaiian  . 

8,709 

8,709 

Common  throughout 

-0.45 

-0.45 

the  main  Hawai¬ 
ian  Islands  and 
Hawaii  Exclusive 
Economic  Zone. 

Pacific  white- 

Lagenorhynchus 

SOCAL 

California,  Or- 

26,930 

2,196 

Common;  year- 

sided  dolphin. 

obliquidens. 

egon,  & 

-0.28 

-0.71 

round  cool  water 

Washington. 

species;  more 
abundant  Novem- 
ber-April. 

HRC 

No  known  occurrence 

Northern  right 

Lissodelphis  bo- 

SOCAL 

California,  Or- 

8,334 

1,172 

Common;  cool 

whale  dolphin. 

realis. 

egon,  & 

-0.4 

-0.52 

water  species; 

Washington. 

more  abundant 
November-April. 

HRC 

No  known  occurrence 

Fraser  s  dolphin 

Lagenodelphis 

SOCAL 

No  known  occurrence 

hosei. 

HRC 

Hawaiian  . 

10,226 

10,226 

Tropical  species 

-1.16 

-1.16 

only  recently  doc¬ 
umented  within 
Hawaii  Exclusive 
Economic  Zone 
(2002  survey). 

Risso  s  dolphins 

Grampus  griseus 

SOCAL 

California,  Or- 

6,272 

3,418 

Common;  present  in 

egon, & 

-0.3 

-0.31 

summer,  but  high- 

Washington. 

er  densities  No¬ 
vember-April. 

HRC 

Hawaiian  . 

2,372 

2,372 

Have  been  consid- 

-0.97 

-0.97 

ered  rare  but  six 

sightings  in  Ha¬ 
waii  Exclusive 

Economic  Zone 
during  2002  sur¬ 
vey. 

Family  Phocoenidae  (Porpoises) 


Dali's  porpoise  ... 

Phocoenoidea 

dalli. 

SOCAL 

California,  Or¬ 
egon,  & 
Washington. 

42,000 

-0.33 

727 

-0.99 

Common  in  cold 
water  periods; 
more  abundant 
November-April. 

HRC 

No  known  occurrence 

Federal  Register / Vol.  78,  No.  21 /Thursday,  January  31,  2013 / Proposed  Rules 


6993 


Table  9— Marine  Mammals  With  Possible  or  Confirmed  Presence  Within  the  HSTT  Study  Area— Continued 


Common  name 

Scientific  name 

Study 

Stock 

Stock  abun¬ 
dance 

Study  area 
abundance 

Occurrence  in  study 

ESA/MMPA 

area 

CV 

(CV) 

area 

Status 

Family  Ziphiidae  (Beaked  Whales) 


Cuvier’s  beaked 

Ziphius 

SOCAL 

California,  Or- 

2,143 

911 

Possible  year-round 

whale. 

cavirostris. 

egon, & 

-0.65 

-0.68 

occurrence  but 

Washington. 

difficult  to  detect 
due  to  diving  be¬ 
havior. 

HRC 

Hawaiian  . 

1 5,242 

15,242 

Year-round  occur- 

-1.43 

-1.43 

rence  but  difficult 
to  detect  due  to 
diving  behavior. 

Baird’s  beaked 

Berardius  bairdii 

SOCAL 

California,  Or- 

907 

127 

Primarily  along  con- 

whale. 

egon, & 

-0.49 

-1.14 

tinental  slope 

Washington. 

from  late  spring  to 
early  fall. 

HRC 

No  known  occurrence 

Longman’s 

Indopacetus 

SOCAL 

No  known  occurrence 

beaked  whale. 

pacificus. 

HRC 

Hawaiian  . 

1,007 

1,007 

One  of  the  rarest 

-1.26 

-1.26 

and  least  known 
cetacean  species; 
abundance  based 
on  Barlow  2006 

with  3  sightings, 
however,  multiple 
sightings  during 
2010  HICEAS. 

Blainville’s 

Mesoplodon 

SOCAL 

California,  Or- 

603 

132 

Distributed  through- 

beaked  whale. 

densirostris. 

egon, & 

-1.16 

(0.96;  for 

out  deep  waters 

Washington. 

Mesoplodon 

and  continental 

spp.). 

slope  regions;  dif¬ 
ficult  to  detect 

given  diving  be¬ 
havior. 

HRC 

Hawaiian  . 

2,872 

2,872 

Year-round  occur- 

-1.25 

-1.25 

rence  but  difficult 
to  detect  due  to 
diving  behavior. 

Mesoplodont 

Mesoplodon  spp. 

SOCAL 

California,  Or- 

1,024 

132 

Distributed  through- 

beaked  whales 

egon, & 

-0.77 

-0.96 

out  deep  waters 

(SOCAL  esti- 

Washington. 

and  continental 

mates  also  in- 

slope  regions;  dif- 

elude 

ficult  to  detect 

Blainville’s 

given  diving  be- 

beaked  whale 

havior.  Limited 

listed  sepa- 

sightings;  gen- 

rately  above). 

erally  seaward  of 
500-1000  m. 

HRC 

No  known  occurrence  of  five  Mesoplodon  species  (M.  carihubbsi,  M.  ginkgodens,  M.  perrini. 

I 

M.  peruvianus,  M.  sfejnegeri) 

Suborder  Pinnipedia  [9,  10] 


Family  Otariidae  (Fur  Seals  and  Sea  Lions) 


California  sea 
lion. 

Zalophus 

californianus. 

SOCAL 

U.S.  Stock . 

238,000 

Most  common 
pinniped,  Channel 
Islands  breeding 
sites  in  summer. 

HRC 

No  known  occurrence 
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Table  9— Marine  Mammals  With  Possible  or  Confirmed  Presence  Within  the  HSTT  Study  Area— Continued 


Common  name 

1 

Scientific  name 

Study 

area 

Stock 

Stock  abun¬ 
dance 

CV 

Study  area 
abundance 
(CV) 

Occurrence  in  study 
area 

ESA/M  MPA 
Status 

Northern  fur  seal 

Callorhinus 

ursinus. 

SOCAL 

San  Miguel  Is¬ 
land. 

9,968 

Stock  is  outside 
of  SOCAL. 

Common;  small 
population  breeds 
on  San  Miguel  Is¬ 
land.  May-Octo- 
ber. 

HRC 

No  known  occurrence 

Guadalupe  fur 
seal. 

Arctocephatus 

townsendi. 

SOCAL 

Mexico . 

7,408 

Rare;  Occasional 
visitor  to  northern 
Channel  Islands; 
mainly  breeds  on 
Guadalupe  Island, 
Mexico,  May-July. 

Threatened/De¬ 

pleted. 

HRC 

No  known  occurrence 

Family  Phocidae  (True  Seals) 


Hawaiian  monk 

Monachus 

SOCAL 

No  known  occurrence 

seal. 

schauinslandi. 

HRC 

Hawaiian  . 

1,161 

1,161 

Predominantly  occur 

Endangered/De- 

at  Northwestern 
Hawaiian  Islands; 
approximately 

150  in  Main  Ha¬ 
waiian  Islands. 

pleted. 

Northern  ele- 

Mirounga 

SOCAL 

California  Breed- 

124,000 

SNI  9,794  pups 

Common;  Channel 

phant  seal. 

angustirostris. 

ing. 

in  2000.  SCI 

Island  haul-outs 

up  to  16 

of  different  age 

through  2000 

classes;  including 
SCI  December- 

March  and  April- 
August;  spend  8- 
10  months  at  sea. 

HRC 

Exfralimital. 

Harbor  seal  . 

Phoca  Vitalina  ... 

SOCAL 

California  . 

34,233 

5,271 

Common;  Channel 

(All  age  classes 

Islands  haul-outs 

from  aerial 

including  SCI  and 

counts). 

La  Jolla;  bulk  of 
stock  found  north 
of  Pf.  Conception. 

HRC 

No  known  occurrence 

Inforinalion  on  the  status, 
distribution,  abundance,  and 
vocaliziitions  oi  marine  niannnal  s|)ecies 
in  the  .Study  Area  may  he;  yiewed  in 
Ciliapter  4  of  their  l.OA  application 
[http://\\’\\'\\’.niuls.no(i(i.^nv/l)r/pHrmHs/ 
incidental. htm^(ipplicalions).  Further 
information  on  the  general  biology  and 
ecology  of  marine  mammals  is  included 
in  the  H.STT  Draft  FJS/OEIS.  In 
addition.  NMF.S  publishes  annual  stoc:k 
assessment  rej)orts  for  marine  mammals, 
including  stocks  that  occur  within  the 
.Study  Area  (hllp://\\  \\iv.innfs.n()aa.gnv/ 
pi /species/ inannnals). 

Marine  Mammal  Hearing  and 
Vocalizations 

Cetaceans  haye  an  auditory  anatomy 
that  follows  the  ba.sic  mammalian 


j)attern,  with  some  changes  to  adapt  to 
the  demands  of  hearing  underwater.  The 
typical  mammalian  ear  is  divided  into 
an  outer  ear,  middle  ear,  and  inner  ear. 
The  outer  ear  is  .se])arate(l  from  the 
inner  ear  by  a  tympanic  membrane,  or 
eardrum.  In  ternistrial  mammals,  the 
outer  ear.  eardrum,  and  middle  ear 
transmit  airborne  sound  to  the;  inner  ear, 
where  the  sound  w'aves  are  pro])agated 
through  the  cochlear  fluid.  .Since  the 
impedance  of  water  is  clo.se  to  that  of 
the  tissues  of  a  cetac(!an.  tin;  outer  ear 
is  not  reejuired  to  transduce  .sound 
energy  as  it  does  when  sound  waves 
travel  from  air  to  fluid  (inner  (iar). 

.Sound  waves  traveling  through  the 
inner  ear  cause  the  basilar  membrane  to 
vibrate.  .Specialized  cells,  called  hair 
cells.  res])ond  to  the  vibration  and 


l)roduce  nerve  pulses  that  are 
transmittcid  to  the  central  nervous 
systciin.  Acou.stic  energy  cumses  the 
l)a.silar  membrane  in  the  cochlea  to 
vibrate;.  .Sensory  c(;ll.s  at  different 
positions  along  the  basilar  membrane 
are  excited  by  different  freejuencies  of 
sound  (Pickles,  1908). 

Marine  mammal  vocalizations  often 
extend  both  above  and  below  the  range 
of  human  hearing;  vocalizations  with 
frecpiencies  lower  than  20  Hz  are 
labeled  as  infrasonic  and  tho.se  higher 
than  20  kHz  as  ultrasonic  (National 
Research  Council  (NRC),  2003;  Figure 
4-1).  Measured  data  on  the  hearing 
abilities  of  cetaceans  are  .sparse, 
])articularly  for  the  larger  cetaceans  such 
as  the  baleen  whal(;.s.  The  auditory 
thresholds  of  .some  of  the  smaller 
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odontocotes  have  Immhi  dcterniiiUMl  in 
(:a])tivity.  II  is  generally  believed  that 
cetaceans  should  at  lea.st  he  sensitive  to 
the  fre(inencies  of  their  own 
vocalizations,  (ioinparisons  oi  the 
anatomy  of  c(;tacean  inner  ears  and 
models  of  the  structural  ])roperties  and 
th(i  respon.se  to  vibrations  of  the  ear's 
components  in  different  sjiecies  ])rovide 
an  indication  of  likelv  sensitivitv  to 
various  sound  frecpiencies.  The  ears  of 
small  toothed  whales  are  optimized  for 
receiving  high-frecpiency  .sound,  while 
baleen  whale  inner  ears  are  best  in  low 
to  infrasonic  frequencies  (Ketten.  1992; 
1997;  1998). 

Baleen  whale  vocalizations  are 
composed  primarily  of  frecpiencies 
below  1  kllz,  and  some  contain 
fundamental  frequencies  as  low  as  19 
Hz  (Watkins  at  (iL,  1987;  Richardson  at 
(iL,  lt)9.'5;  Rivers,  1997;  Moore  at  al., 
1998;  Stafford  at  aL.  1999;  Wartzok  and 
Ketten,  1999)  hut  c:an  he  as  high  as  24 
kHz  (humpback  whale;  An  at  al.,  2009). 
Clark  and  Elli.son  (2004)  suggested  that 
baleen  whales  use  low-frecpiency 
sounds  not  onlv  for  long-range 
coinmnnication,  hut  also  as  a  simple 
form  of  echo  ranging,  using  echoes  to 
navigate  and  orient  relative  to  physical 
features  of  the  ocean.  Information  on 
andilorv  function  in  baleen  whcdccs  is 
extrcmiely  lacking.  Sensitivity  to  low- 
frecpiency  .sound  by  baleen  whales  has 
been  infcnred  from  observed 
voc;alization  frecpiencies,  observed 
reac:tion.s  to  ])layhac:k  of  sounds,  and 
anatc)mic:al  analyses  of  the  auditory 
.system.  Although  there  is  apiiarently 
much  variation,  the  sourc;e  levels  of 
most  baleen  whale  voc;alizalion.s  lie  in 
the  range  of  1. '50-1 90  clB  re  1  pPa  al  1 
m.  Low-frecpiency  voc;alizatic)n.s  made 
by  baleen  whales  and  their 
c:orre.sjjonding  auditory  anatomy  suggest 
that  they  have  good  low-frecpiency 
hearing  (Ketten,  2000),  although  sj)ec:ific; 
data  on  .sensitivity,  frequenc:y  or 
intensity  discrimination,  or  lc)c.alizaticm 
abilities  are  lac:king.  Marine  mammals, 
like  all  mammals,  have  typic:al  11- 
.shaped  audiograms  that  begin  with 
relatively  low  sensitivity  (high 
threshold)  at  some  sjiec.ified  low 
frecpienc:y  with  increased  sensitivity 
(low  threshold)  to  a  .spec:ie.s  .s])ec:ific: 
c)])timnm  followed  by  a  generally  steep 
ri.se  at  higher  frec]nenc:ies  (high 
threshold)  (Fay,  1988). 

The  toothed  whales  j)rc)cluc:e  a  wide 
variety  of  sounds,  which  include 
s])cic:ie.s-specific:  hroadhanci  “c:lic:k.s” 
with  j)eak  energy  between  10  and  200 
kHz,  individually  variable  “hurst  pulse" 
c:lic;k  trains,  and  constant  frc!C]uenc;y  or 
frec]iienc:y-modnlatcxl  (FM)  whi.stles 
ranging  from  4  to  1(5  kHz  (W'artzok  and 
Ketten,  1999).  The  general  consensus  is 


that  the  tonal  voc:alizations  (whistles) 
prc)duc:ecl  by  toothed  whales  play  an 
important  role  in  maintaining  c:ontact 
between  dispersed  individnals,  while 
hroadhanci  c:lic;k.s  are  used  during 
ec.hc)lc)c:atic)n  (Wartzok  and  Ketten, 

195)9).  Burst  j)nlse.s  have  akso  been 
strongly  im])iic:atecl  in  c:c)mmunic:ation. 
with  some  .sc;ienti.sts  suggcxsting  that 
they  play  an  inqiorlant  role  in  agoni.stic; 
enc:onnter.s  (McCowan  and  Rei.ss,  199.'5), 
while  others  have  proposed  that  thev 
represent  “emotive”  signals  in  a  hroadcir 
sense,  possibly  representing  graded 
c:onnnimic:aticm  signals  (Herzing,  1999). 
Sperm  whales,  however,  are  known  to 
])rocluce  only  clicks,  which  are  used  for 
both  c:ommunic:ation  and  ec;holc)c:atic)n 
(Whitehead,  2003).  Most  of  the  energv  of 
toothed  whale  social  vocalizations  is 
c;onc:entrated  near  10  kHz.  with  source 
levels  for  whistles  as  high  as  100  to  180 
clB  re  1  pPa  at  1  m  (Richardson  at  al.. 
1995).  No  oclontoc:ele  has  hc;en  shown 
audiometric;allv  to  have  ac;ute  hccaring 
(<80  clB  re  1  pPa)  below  500  Hz  (DoN, 
2001).  Sperm  whales  procluc:e  cdicks, 
whic:h  may  he  used  to  ec:hc)loc;ate 
(Mullins  at  al.,  1988),  with  a  frecpiency 
range  from  less  than  100  Hz  to  30  kHz 
and  ,sonrc:e  levels  up  to  230  clB  re  1  pPa 
1  m  or  greater  (Mold  at  al..  2000). 

Marine  Mammal  Density  Estimates 

A  cpiantitative  analysis  of  impac;t.s  on 
a  .s])ec;ie.s  rcicpiires  data  on  the 
ahnnclanc:e  and  distrihution  of  the 
sjiecies  pc)]mlatic)n  in  the  potentially 
im])ac:tecl  area.  One  metric;  for 
lierforming  this  type  of  analysis  is 
density.  whic:h  is  the  niimher  of  animals 
present  jier  unit  area.  The  Navy 
c:c)mpiled  ccxisting.  j)uhlic:ally  available 
density  data  for  use  in  the  cpiantitative 
acoustic.  impac;t  analysis.  There  is  no 
single  sourc:e  of  density  data  for  every 
area  of  the  world,  spec;le.s,  and  season 
hec:ause  of  the  c:o.st.s,  resourc:e.s,  and 
effort  required  to  provide  aclecpiate 
survey  coverage  to  .suffic:iently  estimate 
density.  Therefore,  to  estimate  marine 
mammal  densities  for  large  areas  like 
the  HSTT  Study  Area,  the  Navy 
c:ompileci  data  from  scweral  sources.  The 
Navy  dcweloped  a  hierarchy  of  density 
data  scnirc;es  to  select  the  hcist  available 
data  based  on  speciies,  area,  and  time 
(season).  The  resulting  (ieographic 
Information  System  database.  c:alled  the 
Navy  Marine  Si)ec:ie.s  Densitv  Dataha.se, 
includes  seasonal  density  values  for 
every  marine  mammal  .s])ec:ie.s  pre.sent 
within  the  HSTT  Study  Area  (Navy, 
2012). 

The  Navv  Marine  Spec:ies  Density 
Database  includes  a  compilation  of  the 
best  available  densitv  data  from  several 
primary  sources  and  published  works 
including  survey  data  from  NMFS 


within  the  U..S.  Exc;hisive  Fc:onomic 
Zone.  The  Navy  ranked  their  modeling 
methods  as  follows; 

1.  Density  sjiatial  model  based 
estimates  will  he  n.sed  when  available 
(e.g.,  NMFS’  Southwest  Fisheries 
Sc:ienc:e  (ienter  models  for  the  (California 
(Current  Fc:o.sy.stem  and  the  (Central 
Pac:ific:). 

2.  If  no  density  sjiatial  model  ha.secl 
estimates  are  available,  the  following 
c;an  he  used  in  order  of  preferenc:e: 

a.  Density  e.stimates  using  designed- 
based  methods  inc:orporating  line- 
transec.'t  survey  data  and  involving 
spatial  stratification  (i.e.,  cistimates  split 
by  cte])th  strata  or  arbitrary  survciy  sub- 
regions). 

h.  Density  estimatcxs  using  designed- 
based  methods  inc;orporating  only  line- 
transcjct  survcw  data  (i.e..  rcigional 
density  estimate.  stoc:k  a.sse.ssment 
rcqiort). 

c.  Density  e.stimates  derived  using  a 
Relative  Environmental  Suitability 
(RES)  model  in  c;c)n)unction  with  survey 
data  from  Sea  Mammal  Rc;.sc;arc:h  Unit 
(.SMRII)  Ltd  or  in  c;c)njunc:tic)n  with  a 
global  pojiulation  estimate  from 
Kasc:hner  at  al.’a  (2009)  density  data. 

In  .some  c:ase.s,  extraiiolation  from 
neighboring  regional  density  estimates 
or  population/stock  as.sessments  is 
ajqu'opriate  based  on  expert  opinion. 
This  is  often  jireferred  ox  er  using  RfCS 
models  hec:ause  of  di.sc:re])ancie.s 
identified  by  loc:al  expert  knowledge. 
This  inc:lude.s  an  extrajiolation  of  no 
oc:c:urrence  based  on  other  .sourc:e.s  of 
data  such  as  the  NMFS  .stoc;k  as.sessment 
rej)orts  or  expert  judgment.  Additional 
information  on  the  density  data  sourc:e.s 
and  how  the  database  was  ajiplied  to  the 
HSTT  Study  Area  is  detailed  in  the 
Navy  Marine  Species  Density  Database 
Tec;hnic:al  Report  {hsttais.coin/ 
DoaumantsandRafaranaas/ 

HS  TTDocam  ants/ 

Support  ingTachnicalDoauwants.aspx). 
Brief  Background  on  Sound 

An  understanding  of  the  basic 
jiroperties  of  underwater  sound  is 
nec:es.sary  to  comj)rehend  many  of  the 
concepts  and  analyses  jiresented  in  this 
clc)c:ument.  A  .summary  is  inc:lucled 
below. 

Sound  is  a  wave  of  pressure  variations 
propagating  through  a  medium  (e.g.. 
water).  Pressure  variations  are  created 
by  compre.ssing  and  relaxing  the 
medium.  Sound  measurements  c.an  he 
expressed  in  two  forms;  Intensity  and 
pre.ssure.  Acoustic;  intensity  is  the 
average  rate  of  energy  transmitted 
through  a  unit  arcni  in  a  .spcx;ified 
chrc;c;tion  and  is  expressed  in  watts  per 
.scpiare  meter  (\V/m-).  Ac;c)ustic;  intensity 
is  rarely  measured  direc;tly,  hut  rather 
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from  ratios  oi  jjressuros;  the  stanilard 
reference  pressure  for  underwater  sound 
is  1  microPasc.al  (pPa);  for  airborne 
sound,  the  standard  reference  pressure 
is  20  pl’a  (Richardson  ef  (il.,  lOO.'i). 

Acousticians  have  adoptcui  a 
logarithmic  scale  for  sound  intensities, 
which  is  denoted  in  decibels  (dll). 

Decibel  measurements  represent  the 
ratio  between  a  measured  pressure  value 
and  a  reference  pressure  value  (in  this 
case  1  pPa  or,  for  airborne  sound.  20 
pi’a).  The  logarithmic  nature  of  the  scale 
means  that  each  10-dB  increa.se  is  a  ten¬ 
fold  increase  in  acoustic  power  (and  a 
20-dll  increase  is  then  a  100-fold 
increase  in  power:  and  a  30-dIl  increase 
is  a  1.000-fold  increase  in  power).  A  ten¬ 
fold  increa.se  in  acoustic  power  does  not 
mean  that  the  sound  is  perceived  as 
h(!ing  ten  times  louder,  however. 

Humans  perceive  a  10-dIl  increase  in 
sound  level  as  a  doid)ling  of  loudness, 
and  a  10-dll  decrease  in  .sound  level  as 
a  halving  of  loudness.  The  term  “sound 
j)re.ssure  level"  implies  a  decibel 
measure  and  a  r(;h;rence  j)ressure  that  is 
used  as  the  denominator  of  the  ratio. 
Throughout  this  docuuKint,  NMFS  uses 
1  microPascal  (denotcul  re:  IpPa)  as  a 
standard  reference!  jeressure  unless 
noted  otherwise. 

It  is  important  to  note  that  decibel 
values  underwater  and  ilecihel  values  in 
air  arc!  not  the  .same  (different  reference 
|)re.ssures  and  densities/soimd  speeds 
l)etween  media)  and  should  not  he 
directly  compared.  Because  of  the 
different  densities  of  air  and  water  and 
the  different  decih(!l  standards  (i.e., 
reference  pressures)  in  air  and  water,  a 
.sound  with  the  .same  level  in  air  and  in 
water  would  he  aj!])roximatelv  (52  dll 
lower  in  air.  Thus,  a  sound  that 
measures  1(50  dll  (re  1  pPa)  underwater 
would  have  the  same  apjjroximate 
effective  level  as  a  sound  that  is  98  dll 
(re  20  pPa)  in  air. 

Sound  frequency  is  measured  in 
cycles  per  second,  or  Hertz  (ahhreviatcid 
Hz),  and  is  analogous  to  musical  jiitch: 
high-pitched  sounds  contain  high 
inupiencies  and  low-pitched  sounds 
contain  low  frecjuencies.  Natural  .sounds 
in  the  ocean  span  a  huge  range  of 
fre()uencie.s:  From  earthcpiake  noise  at  .'5 
Hz  to  harbor  j)orpoise  clicks  at  1.10.000 
Hz  (1.10  kHz).  'I'hese  sounds  are  so  low 
or  so  high  in  ])itch  that  humans  cannot 
even  hear  them:  acousticians  call  the.se 
infra.sonic  (typically  below  20  Hz)  and 
ultrasonic  (typically  above  20. 000  Hz) 
.sounds,  respectivelv.  A  single  sound 
may  he  made  uj)  of  many  different 
frecjuencies  together.  Sounds  made  up 
of  only  a  small  rang(!  of  fnicjuencies  are 
called  “narrowband”,  and  sounds  with 
a  broad  range  of  frecpiencies  are  called 
“l)roadhand”:  explosives  are  an  examj)le 


of  a  broadband  sound  .source  and  active 
tactical  sonars  are  an  example  of  a 
narrowband  sound  source. 

When  considering  the  influence  of 
various  kinds  of  sound  on  the  marine 
environment,  it  is  nece.ssary  to 
understand  that  different  kinds  of 
marine  life  are  sensitive  to  different 
fnujuencies  of  souml.  Ba.sed  on  available 
l)ehavioral  data,  audiograms  derived 
using  behavioral  protocols  or  auditory 
evoked  jiotential  (AEP)  techniques, 
anatomical  modeling,  and  other  data, 
Southall  e/  (il.  (2007)  designate 
“functional  hearing  groups”  for  marine 
mammals  and  estimate  the  lower  and 
upjKir  fre(juencies  of  functional  hearing 
of  the  groups.  Further,  the  freciuency 
range  in  which  each  group’s  hearing  is 
e.stimated  as  being  most  sensitive  is 
represented  in  the  flat  part  of  the  M- 
weighting  functions  (which  are  derived 
from  the  audiograms  de.scrihed  above: 
see  Figure  1  in  Southall  e/  ciI.,  2007) 
develo])(!d  for  each  broad  groiq).  The 
functional  groups  and  the  as.sociated 
freijuencies  are  indicated  below 
(though,  again,  animals  are  less 
sensitive  to  sounds  at  the  outer  etfge  of 
their  functional  range  and  most 
sensitive  to  sounds  of  fretiuencies 
within  a  smaller  range  somewhen!  in 
th(!  middle  of  their  functional  hearing 
range): 

•  l.ow-frecpiency  cetacean.s — 
functional  hearing  is  e.stimat(!d  to  occur 
between  aj)proximatelv  7  Hz  and  30 
kHz: 

•  Mid-fre(iuency  cetaceans — 
functional  hearing  is  estimated  to  occur 
between  approximatelv  1.10  Hz  and  1(50 
kHz: 

•  High-frequency  cetacean.s — 
functional  hearing  is  e.stimated  to  occur 
between  approximatelv  200  Hz  and  180 
kHz: 

•  Pinnipeds  in  water — functional 
hearing  is  e.stimated  to  occur  between 
approximately  7.1  Hz  and  71  kHz. 

The  estimaied  hearing  range  for  low- 
frecpiency  cetaceans  has  been  (ixtended 
slightly  from  previous  analv.ses  (from  22 
to  30  kHz).  This  decision  is  based  on 
data  from  Watkins  e/  (il.  (198(5)  for 
numerous  my.sticete  .s])ecie.s.  An  e/  al. 
(200(5)  for  humj)l)ack  whales,  an  abstract 
from  Frankel  (2001)  and  j)aj)er  from 
Fucifredi  and  .Stein  (2007)  on  gray 
whales,  and  an  unpublished  re])ort 
(K(!tlen  and  Mountain,  2009)  and 
abstract  ('I'lihelli  at  (il.,  2012)  for  minke 
whales.  As  more  data  from  more  species 
and/or  individuals  become  available, 
these  e.stimated  hearing  ranges  may 
retpure  modification. 

When  sound  travels  (i)ro])agate.s)  from 
its  source,  its  loudne.ss  decrea.ses  as  the 
distance  traveled  by  the  sound 
increa.ses.  Thus,  the  loudne.ss  of  a  sound 


at  its  source  is  higher  than  the  loudness 
of  that  same  sound  a  kilometer  away. 
Acousticians  often  refer  to  the  loudness 
of  a  sound  at  its  source  (tyi)ic:ally 
referenced  to  one  meter  from  the  source) 
as  the  .source  level  and  the  loudne.ss  of 
sound  elsewhere  as  the  receiv(!d  level 
(i.e.,  typically  the  receiver).  For 
exam])le,  a  humpback  whale  3  km  from 
a  device  that  has  a  source  level  of  230 
(IB  may  oidy  he  exi)osed  to  .sound  that 
is  1(50  (IB  loud,  depending  on  how  the 
.sound  travels  through  water  (e.g., 
s])herical  spreading  |3  dB  reduction 
with  doubling  of  distance]  was  u.sed  in 
this  example).  As  a  result,  it  is 
inqjortant  to  understand  the  difference 
h(!tween  source  hwels  and  niceived 
levels  when  discussing  the  loudmiss  of 
.sound  in  the  ocean  or  its  impacts  on  the 
mar i  n e  en  v  i  ro n m (! n t . 

As  sound  travels  from  a  source,  its 
])ropagation  in  water  is  influenced  by 
various  jjhysical  characteri.stics, 
including  water  teinjicrature.  depth, 
.salinity,  and  surface  and  bottom 
projjerties  that  cause  refraction. 
nilRiction,  absorption,  and  scatt(!ring  of 
.sound  waves.  0(:(!an.s  are  not 
homogeneous  and  the  contribution  of 
each  of  these  individual  factors  is 
(ixtremely  complex  and  interrelated. 

'rhe  ])hvsical  characteristics  that 
(let(!rmine  the  sound’s  speed  through 
the  water  will  chang(!  with  depth, 
season.  g(!()graphic  location,  and  with 
time  of  day  (as  a  result,  in  actual  active 
sonar  ()])eration.s,  crews  will  nKiasure 
oceanic  conditions,  such  as  sea  water 
tem])erature  and  depth,  to  calibrate 
models  that  d(!termine  the  path  the 
sonar  signal  will  take  as  it  travels 
through  the  (jcean  and  how  strong  the 
sound  signal  will  he  at  a  given  range 
along  a  ])articular  transmi.ssion  path).  As 
sound  travels  through  the  ocean,  the 
intensity  associated  with  the  wavefront 
diminishes,  or  attenuates.  This  (iecr(!a.se 
in  intensity  is  referred  to  as  jjrojjagation 
loss,  also  commonly  called  tran.smission 
loss. 

Metrics  Used  in  This  Document 

This  section  includes  a  brief 
(!xi)lanation  of  the  two  sound 
m(!a.surement.s  (sound  jiressure  level 
(.SPL)  and  sound  exposun!  level  (.SEL)) 
(nupiently  used  to  describe  sound  levels 
in  the  discussions  of  acoustic  effects  in 
this  document. 

.Sound  pressure  level  (.SPE) — Sound 
pressure  is  the  sound  force  per  unit 
area,  and  is  usually  mea.sur(!d  in 
micro])ascal.s  (pPa),  where  1  Pa  is  the 
pressure  resulting  from  a  force  of  one 
newton  exerted  over  an  area  of  one 
s(]uare  meter.  SPL  is  expnissed  as  the 
ratio  of  a  measured  sound  pressure  and 
a  reference  level. 
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SPL  (in  dU)  =  20  log  (])res.sure/referen{:e 
pressure) 

The  eomnionly  used  reference 
|)ressure  levcd  in  underwater  acoustics 
is  1  pPa,  and  the  units  for  SPLs  are  dl3 
n;:  1  pPa.  .Sl’L  is  an  instantaneous 
pressure  ineasureinent  and  can  l)e 
(ixpressed  as  the  peak,  the  peak-peak,  or 
the  n)ot  mean  scjuare  (rms).  Root  mean 
scpiare  pressure,  which  is  tlie  stpiare 
root  of  the  aritlnnetic  average  of  the 
stpianul  instantaneous  pressure  values, 
is  typically  used  in  discussions  of  the 
effects  of  .sounds  on  vca  tehrates  and  all 
referenc:es  to  SPL  in  this  document  nd'er 
to  the  root  mean  scpiare.  SPL  does  not 
take  the  duration  of  exposure  into 
account.  SPL  is  the  applicable  metric 
used  in  the  risk  continuum,  which  is 
used  to  estimate  behavioral  haras.sment 
takes  (see  Level  B  Harassment  Risk 
Function  (Behavioral  Harassment) 
.Section). 

.Sound  exposure  level  (SEL) — SEL  is 
an  energy  metric  that  intcjgrates  the 
s(|uared  in.stantaneous  sound  j)re.ssure 
over  a  stated  time  interval.  The  units  for 
.SEL  are  clB  re:  1  pPa^-s.  Below  is  a 
simplified  formula  for  .SEL. 

.SEL  =  .SPL  +  l()log(duration  in  .sec:onds) 

As  applied  to  active  sonar,  the  .SEL 
includes  both  the  .SPL  of  a  sonar  l)ing 
and  the  total  duration.  Longer  duration 
pings  and/or  pings  with  higher  .SPLs 
will  have  a  higher  .SEL.  If  an  animal  is 
exposed  to  multiple  pings,  the  .SEL  in 
each  individual  ])ing  is  summed  to 
calculate  the  cumulative  .SEL.  The 
cumulative  .SEL  depends  on  the  SPL, 
duration,  and  number  of  pings  received. 
'I’he  thresholds  that  NMF.S  uses  to 
indicate  at  what  received  level  the  onset 
of  tem])orarv  threshold  shift  (TT.S)  and 
permanent  threshold  shift  (PT.S)  in 
hearing  are  likely  to  occur  are  expressed 
as  cunudative  .SEL. 

Potential  Effects  of  Specified  Activities 
on  Marine  Mammals 

The  Navy  has  requestetl  authorization 
for  the  take  of  marine  mammals  that 
may  occur  incidental  to  training  and 
te.sting  activities  in  the  .Study  Area.  The 
Navy  has  analyzed  j)otential  im})acts  to 
marine  mammals  from  imj)ulsive  and 
non-impulsive  sound  sources  and  vessel 
strike. 

Other  potential  impacts  to  marine 
mammals  from  training  activities  in  the 
Stndv  Area  were  analvzed  in  the  Navv's 
ILSTT  DELS/OEIS,  in  consultation  with 
NMES  as  a  cooperating  agency,  and 
determined  to  he  unlikely  to  result  in 
marine  mammal  harassment.  Thercdbre, 
the  Navy  has  not  requested 
authorization  for  take  of  marine 
mammals  that  might  occur  incidental  to 
other  components  of  their  jjroposed 


activities.  In  this  document,  NMES 
analyzes  the  potential  effects  on  marine 
mammals  from  exposure  to  non- 
im])ulsive  sound  ,sourc(!s  (.sonar  and 
other  ac:tive  acoustic  sources),  impulsive 
sound  .sources  (underwater  detonations 
and  pile  driving),  and  vessel  strikes. 

For  the  ])urpo.se  of  MMl’A 
authorizations,  NMES’  effcicts 
a.ssessments  serve  four  primary 
purposes:  (1)  'fo  pre.scrihe  the 
j)ermi.ssihle  methods  of  taking  (i.e.. 

Level  B  haras.sment  (behavioral 
haras.sment).  Level  A  harassment 
(injury),  or  mortality,  including  an 
identific:ation  of  the  numher  and  tyj)e.s 
of  take  that  coidd  occur  by  hara.ssment 
or  mortality)  and  to  prescribe  other 
means  of  effecting  the  lea.st  practicable 
adverse  inqjact  on  suc:h  species  or  stock 
and  its  habitat  (i.e.,  mitigation):  (2)  to 
determine  whether  the  spec:ified  activity 
would  have  a  negligible  impact  on  the 
affected  species  or  stocks  of  marine 
mammals  (based  on  the  likelihood  that 
the  activity  would  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival): 
(3)  to  determine  whether  the  specified 
activity  would  have  an  unmitigahle 
adverse  im|)act  on  the  availahilitv  of  the 
s])ecie.s  or  .stock(.s)  for  suhsisttmce  u.ses: 
and  (4)  to  ])re.scrihe  re(|uirement.s 
])ertaining  to  monitoring  and  reporting. 

More  specifically,  for  activities 
involving  non-impulsive  or  impulsive 
sources,  NMF.S’  analysis  will  identify 
the  probability  of  letlial  respon.ses, 
l)hy.sic:al  trauma,  sensory  im])airment 
(permanent  and  temporary  threshold 
shifts  and  acoustic  masking), 
physiological  resj)onse.s  (j)articular 
stress  respon.ses),  behavioral 
disturbance  (that  rises  to  the  level  of 
hara.ssment),  and  .social  resj)on.ses 
(effects  to  .social  relationships)  that 
woidd  he  classified  as  a  take  and 
whether  such  take  would  have  a 
negligible  imjjact  on  such  .sj)ecies  or 
.stocks.  Vessel  .strikes,  which  have  the 
potential  to  residt  in  incidental  take 
from  direct  injurv  and/or  mortalitv,  will 
he  discu.ssed  in  more  detail  in  the 
Estimated  Take  of  Marine  Mammals 
section.  In  this  .section,  we  will  focus 
{jualitatively  on  the  different  ways  that 
non-imj)id.sive  and  impulsive  sources 
may  affect  marine  mammals  (.some  of 
which  NMP’.S  would  not  classifv  as 
haras.sment).  Then,  in  the  Estimated 
Take  of  Marine  Mammals  section,  we 
will  relate  the  potential  effects  to  marine 
mammals  from  non-imj)nlsive  and 
impulsive  sources  to  the  MMBA 
definitions  of  L(!vel  A  and  Level  B 
Haras.sment,  along  with  the  j)otential 
effects  from  ve.ssel  .strikes,  and  attempt 
to  (juantify  tho.se  effects. 


Non-impulsive  Sources 

Direct  Physiological  Effects 

Ba.sed  on  the  literature,  there  are  two 
basic  ways  that  non-impulsive  sources 
might  directly  result  in  physical  trauma 
or  damage:  Noi.se-induced  lo.ss  of 
hearing  sensitivity  (more  commonlv- 
called  “threshold  .shift”)  and 
acoustically  mediated  bubble  growth. 
.Se])arately,  an  animal’s  behavioral 
reai;tion  to  an  acoustic  exposure  might 
lead  to  ])hysiological  effects  that  might 
ultimately  lead  to  injury  or  death,  which 
is  discu.ssed  later  in  the  .Stranding 
.section. 

Threshold  Shift  (noise-induced  loss  of 
hearing) — When  animals  exhibit 
reduced  hearing  .sensitivity  (i.e.,  sounds 
mu.st  he  louder  for  an  animal  to  detect 
them)  following  exposure  to  an  intense 
.sound  or  sound  for  long  duration,  it  is 
referred  to  as  a  noi.se-induced  threshold 
shift  (TS).  An  animal  can  experience 
temj)orary  threshold  shift  (TT.S)  or 
j)ermanent  threshold  shift  (FT.S).  TTS 
can  last  from  minutes  or  hours  to  days 
(i.e..  there  is  complete  recovciry),  can 
occur  in  specific  frequency  ranges  (i.e., 
an  animal  might  only  have  a  temporary 
loss  of  hearing  sensitivity  between  the 
frecjuencies  of  1  and  10  kHz),  and  can 
he  of  varying  amounts  (for  example,  an 
animal’s  hearing  sensitivity  might  he 
reduced  initially  by  only  0  dB  or 
reduc:ed  by  30  (iB).  BT.S  is  permanent, 
hut  some  recovery  is  possible.  PT.S  can 
akso  occur  in  a  specific  fretiuency  range 
and  amount  as  mentioned  above  for 
TT.S. 

The  following  physiological 
mechanisms  are  thought  to  play  a  role 
in  inducing  auditory  TS:  Effects  to 
.sensory  hair  cells  in  the  inner  ear  that 
reduce  their  sensitivity,  modification  of 
the  chemical  environment  within  the 
sensory  cells,  residual  mu.scular  activity 
in  the  middle  ear,  tlisplacement  of 
certain  inner  ear  membranes,  increased 
blood  flow,  and  post-stimidatory 
rcKluction  in  both  efferent  and  sensory 
neural  output  (.Southall  et  ah,  2007). 

The  amjjlitude,  duration,  frequencv, 
temporal  ])attern.  and  energy 
distribution  of  sound  exjjosure  all  can 
affect  the  amount  of  associated  TS  and 
the  frecjuency  range  in  which  it  occurs. 
As  amjilitude  and  duration  of  sound 
exposun;  increase,  so.  general Iv.  does 
the  amount  of  T.S.  along  with  tlie 
recovery  time.  For  intermittent  .sounds, 
le.ss  T.S  could  occur  than  conqjared  to  a 
continuous  exposure  with  the  .same 
energv  (some  r(;cov(;ry  could  occur 
between  intermittent  exposures 
depending  on  the  duty  cycle  between 
sounds)  (Krvter  et  al.,  19(i(i:  Ward, 
1997).  For  examj)le,  one  short  hut  loud 
(higher  .SPL)  sound  exposure  may 
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induce  the  same  impairment  as  one 
longer  hut  softer  sound,  which  in  turn 
may  cause  more  impairment  than  a 
.series  of  several  intermittent  soften' 

.sounds  with  the  same  total  enei-gy 
(Ward.  1907).  Additionally,  though  TTS 
is  temporary,  prolonged  exposure  to 
.sounds  strong  enough  to  elicit  TTS.  or 
shorter-term  ex})osure  to  sound  levels 
well  above  the  TTS  thnishold,  can  cause 
I’TS,  at  least  in  terrestrial  mammals 
(Kryter,  Itttt.'i).  Although  in  the  ca.se  of 
mid-  and  high-frequency  active  sonar 
(MFAS/llFAS),  animals  ane  not 
expected  to  he  exj)osed  to  levels  high 
enough  or  durations  long  enough  to 
result  in  PTS. 

PTS  is  considered  auditory  injury 
(Southall  e/  «/.,  2007).  Irreparahle 
damage  to  the  inner  or  outer  cxichlear 
hair  cells  may  c:ause  PTS;  however, 
other  mechanisms  are  al.so  involved, 
such  as  exceeding  the  elastic  limits  of 
certain  tissues  and  memhranes  in  the 
middle  and  inner  ears  and  njsultant 
changes  in  the  chemical  composition  of 
the  inner  ear  fluids  (Southall  e/  al., 

2007). 

Although  the  published  hodv  of 
.scientific  literature  contains  numerous 
theoretical  studies  and  discussion 
|)a])(;r.s  on  hearing  imj)airment.s  that  can 
occur  with  exposure  to  a  loud  sound, 
only  a  few  studies  provide  empirical 
information  on  the  levels  at  which 
noi.se-induced  lo.ss  in  hearing  sensitivitv 
occurs  in  nonhuman  animals.  For 
marine  mammals.  pid)hshed  data  are 
limited  to  the  captive  hottleno.se 
dolphin,  beluga,  harbor  j)orpoise.  and 
Yangtze  finless  porpoise  (Finneran  e/ 
al..  2()(K).  20021),  2003,  200.')a,  2007, 
2010a.  201  oh;  Finneran  and  Schlundt, 
2010;  Lucke  at  al.,  2009;  Moonev  at  al.. 
2009a.  2009h;  Pojjov  at  al.,  2011a. 

201  ih;  Kastelein  at  al..  2012a;  Schlundt 
al  al..  2000;  Nachtigall  at  al..  2003. 

2004).  For  pinnij)e(ls  in  water,  data  are 
limited  to  measurements  of  TTS  in 
harbor  seals,  an  elej)hant  seal,  and 
California  sea  lions  (Kastak  at  al.,  1999, 
200.'j;  Kastelein  at  al.,  2012h). 

Marine  mammal  hearing  plavs  a 
critical  role  in  communication  with 
conspecifics,  and  interpretation  of 
environmental  cues  for  purpo.ses  such 
as  predator  avoidance  and  ])rev  capture. 
Depending  on  the  degree  (elevation  of 
threshold  in  dB),  duration  (i.e.,  recoverv 
time),  and  freciuency  range  of  TTS.  and 
the  context  in  which  it  is  experienced, 
TT.S  can  havt*  effects  on  marine 
mammals  ranging  from  di.scountahle  to 
.serious  (similar  to  those  di.scu.s.sed  in 
auditory  ma.sking.  below).  For  example, 
a  marine  mammal  may  he  able  tt)  readily 
comj)ensate  for  a  brief,  relatively  small 
amount  of  TTS  in  a  non-critical 
frecpiency  range  that  oc:cur.s  during  a 


time  where  ambient  noise  is  lower  and 
there  are  not  as  many  com|)eting  sounds 
jjre.sent.  Alternatively,  a  larger  amount 
and  longer  duration  of  TT.S  sustained 
during  time  when  communication  is 
ca  itical  for  successful  mother/calf 
interactions  could  have  more  serious 
impacts.  Also,  depending  on  llu;  degree 
and  frequency  range,  the  effects  of  PT.S 
on  an  animal  could  range  in  severity, 
although  it  is  considered  generally  more 
serious  hecau.se  it  is  a  ])ermanent 
condition.  Of  note,  reduced  hearing 
sensitivity  as  a  simple  function  of  aging 
has  been  observed  in  marine  mammals, 
as  well  as  humans  and  other  taxa 
(.Southall  at  al.,  2()()7).  so  we  can  infer 
that  strategies  exist  for  coping  with  this 
condition  to  some  degree,  though  likely 
not  without  cost. 

Acousticallv  MacUatad  Bahbla 
Growlh — One  theoretical  cause  of  injury 
to  marine  mammals  is  rectified 
diffusion  (Crum  and  Mao.  199{)).  the 
])rocess  of  increasing  the  size  of  a 
l)uhhle  by  ex])o.sing  it  to  a  sound  field. 
This  process  could  he  facilitated  if  the 
environment  in  which  the  ensonified 
bubbles  exi.st  is  supersaturated  with  gas. 
Repetitive  diving  by  marine  mammals 
can  cause  the  blood  and  some  tissues  to 
accumulate  gas  to  a  greater  degree  than 
is  .sn])i)orled  by  the  surrounding 
environmental  jjre.ssure  (Ridgway  and 
Howard,  1979).  The  deeper  and  longer 
dives  of  some  marine  mammals  (for 
examj)le,  beaked  whales)  are 
theoretically  ])redicted  to  induce  greater 
su])er.saturation  (Houser  al  al..  2()()lh).  If 
rectified  diffusion  wcin;  po.ssihle  in 
marine  mammals  exposed  to  high-level 
sound,  conditions  of  tissue 
supersaturation  could  theoretically 
specid  the  rate  and  increa.se  the  size  of 
bubble  growth.  .Suhseciuent  effects  due 
to  ti.ssue  trauma  and  emboli  woidd 
])resumahly  mirror  those  observed  in 
humans  suffering  from  decompression 
sickness. 

It  is  unlikely  that  the  short  duration 
of  .sonar  i)ings  or  ex])lo.sion  sounds 
would  he  long  enough  to  drive  bubble 
growth  to  any  substantial  size,  if  such  a 
l)henomenon  occurs.  However,  an 
alternative  hut  related  hypothesis  has 
also  been  suggested;  .Stable  bubbles 
could  he  destabilized  by  high-level 
souiul  exi)osures  such  that  bubble 
growth  then  occurs  through  .static 
diffusion  of  gas  out  of  the  tissues.  In 
such  a  scenario  the  marine  mammal 
would  need  to  he  in  a  gas- 
.su])er.sat mated  state  for  a  long  enough 
j)eriod  of  time  for  bubbles  to  become  of 
a  jnohlematic  size. 

Yet  another  hypothesis 
(decomjH'ession  sickness)  has 
.sj)ec:ulated  that  rapid  ascent  to  the 
surface  following  exj)osure  to  a  startling 


.sound  might  jn'oduce  tis.sue  gas 
.saturation  sufficient  for  the  evolution  of 
nitrogen  bubbles  (Jepson  at  al.,  2003; 
I’ernandez  al  al.,  200.')).  In  this  scenario, 
the  rate  of  a.sc:ent  would  need  to  he 
sufficiently  rapid  to  comj)romi.se 
behavioral  or  ])hysiological  protec:tions 
against  nitrogen  bubble  formation. 
Alternatively,  Tvack  at  al.  (2000) 
studied  the  deep  diving  behavior  of 
b(!aked  whales  and  concluded  that: 
“Using  current  models  of  breath-hold 
diving,  we  infer  that  their  natural  diving 
behavior  is  inconsistent  with  known 
problems  of  acute  nitrogen 
siqairsaturation  and  embolism.’’ 
Collectively,  the.se  hy])othese.s  can  be 
referred  to  as  “hypotheses  of 
acoustically  mediated  bubble  growth.” 

Although  theoretical  i)redictions 
suggest  the  possibility  for  acousticallv 
mediated  bubble  growth,  there  is 
considerable  disagreement  among 
scientists  as  to  its  likelihood  (Piantadosi 
and  Thalmann,  2004;  Evans  and  Miller, 
2003).  Crum  and  Mao  (1990) 
hypothesized  that  received  levels  woidd 
have  to  exceed  190  dB  in  order  for  there 
to  be  the  possibility  of  significant 
bubble  growth  due  to  sujiersaturation  of 
gases  in  the  blood  (i.e.,  rectified 
diffusion).  More  recent  work  conducted 
by  (Yum  al  al.  (200.'))  demon.strated  the 
possibility  of  rec:tified  diffusion  for 
short  duration  signals,  but  at  .SELs  and 
tissue  saturation  levels  that  are  highly 
improbable  to  occur  in  diving  marine 
mammals.  To  date,  energy  levels  (EEs) 
predicted  to  cause  in  vivo  bubble 
formation  within  diving  cetaceans  have 
not  been  evaluated  (N()AA,  2002b). 
Although  it  has  been  argued  that 
traumas  from  some  recent  beaked  whale 
.strandings  are  consistent  with  gas 
emboli  and  bidible-induced  tissue 
separations  (lejison  at  al.,  2003),  there  is 
no  conclusive  evidence  of  this. 

However,  Jeji.son  at  al.  (2003,  200.'))  and 
Fernandez  at  al.  (2004,  200.5)  concluded 
that  in  vivo  bubble  formation,  which 
may  be  exacerbated  by  deej),  long- 
duration,  repetitive  dives  may  explain 
why  beaked  whales  appear  to  be 
])arlicularly  vulnerable  to  sonar 
ex))o.sures.  Further  investigation  is 
needed  to  further  assess  the  jiotential 
validity  of  the.se  hy])othe.ses.  More 
information  regarding  hyiiotheses  that 
attem])t  to  exjilain  how  behavioral 
re.s])onse.s  to  non-im])ulsive  sources  can 
lead  to  strandings  is  included  in  the 
.Stranding  and  Mortalitv  section. 

Aco list k:  M a.sk ing 

Marine  mammals  use  acoustic  signals 
for  a  variety  of  purjioses,  which  differ 
among  sjiecies,  but  include 
communication  between  individuals, 
navigation,  foraging,  rejiroduction,  and 
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learning  al)oiit  their  environment  (Erbe 
and  Farmer  2()()(),  Tyack  2()()()).  Masking, 
or  auditory  interference,  generally 
occairs  when  sounds  in  the  environment 
are  louder  than  and  of  a  similar 
fre(]uency  to.  auditory  signals  an  animal 
is  trying  to  receive.  Masking  is  a 
])henomenon  that  affects  animals  that 
are  trying  to  receive  acoustic 
information  about  their  environment, 
including  sounds  from  other  members 
of  their  species,  predators,  ]jrey,  and 
.sounds  that  allow  them  to  orient  in  their 
environment.  Masking  these  acoustic 
signals  c;an  disturb  the  behavior  of 
individual  animals,  grou])s  of  animals, 
or  entire  populations. 

The  extent  of  the  masking  interference 
depends  on  the  sjjectral,  tem])oral,  and 
spatial  relationships  between  the  signals 
an  animal  is  trying  to  receive  and  the 
ma.sking  noise,  in  addition  to  other 
factors.  In  humans,  significant  masking 
of  tonal  signals  occurs  as  a  result  of 
exposnn;  to  noise  in  a  narrow  hand  of 
similar  frequcmcies.  As  the  .sound  level 
increases,  though,  the  detection  of 
frecjuencies  above  those  of  the  masking 
.stimulus  decreases  akso.  This  j)rinciple 
is  ex])ected  to  apjjly  to  marine  mammals 
as  well  h(u;an.se  of  common 
biomechanical  cochlear  pro])ertie.s 
across  taxa. 

Richardson  et  (il.  (Itth.'ih)  argued  that 
the  maximum  radius  of  iid’lnence  of  an 
indn.strial  noi.se  (including  broadband 
low  frecjuency  sound  transmission)  on  a 
marine  mammal  is  the  distance  from  the 
.source  to  the  ])oint  at  whic:h  the  noi.se 
can  barely  he  heard.  'Fliis  range  is 
determined  by  either  the  hearing 
.sensitivity  of  the  animal  or  the 
background  noise  level  jjre.sent. 
IndiKstrial  ma.sking  is  most  likely  to 
affect  some  species’  ability  to  detect 
c:ommunication  calls  and  natural 
.sounds  (i.e.,  surf  noise,  jjrev  noi.se,  etc.; 
Richardson  at  (iL,  199.5). 

The  echolocation  calls  of  toothed 
whales  are  subject  to  ma.sking  by  high 
frecpiency  sound.  Human  data  indicate 
low-frequency  sound  can  mask  high- 
fre(|uency  .sounds  (i.t;.,  u])ward 
masking).  Studies  on  cajjtive 
odontocetes  by  An  at  al.  (1974,  198.5, 
1993)  indicate  that  some  sjrecies  may 
use  various  prot:es.se.s  to  reduce  masking 
effects  (e.g.,  adjustments  in  echolocation 
call  intensity  or  frequency  as  a  function 
of  background  noi.se  conditions).  There; 
is  also  evidence  that  the  directional 
hearing  abilities  of  odontocetes  are 
useful  in  reducing  masking  at  the  high- 
fr(;(piencie.s  the.se  cetaceans  use  to 
echolocate,  hut  not  at  the  low-to- 
moderate  frequencies  they  use  to 
communicate  (Zaitseva  el  n/.,198()).  A 
recent  study  by  Nachtigall  and  Sni)in 
(2008)  showeci  that  false  killer  whales 


adjust  their  hearing  to  compensate  for 
ambient  sounds  and  the  intensitv  of 
returning  echolocation  signals. 

As  mentioned  |)revion.sly,  the 
functional  hearing  ranges  of  mvsticetes. 
odontocetes,  and  pinnipeds  underwater 
all  encompass  the  frecjuencies  of  the 
sonar  sources  used  in  the  Navv’s  MPAS/ 
UPAS  training  exerci.ses.  Additionally, 
almost  all  s])ecie.s’  vocal  rej)ertoires 
.s])an  across  the  fretpiencies  of  these 
sonar  sources  used  by  the  Navv.  I'lie 
closer  the  characteri.stics  of  the  masking 
signal  to  the  signal  of  interest,  the  more 
likely  ma.sking  is  to  occur.  For  hidl- 
monnted  sonar,  which  accounts  for  the 
largest  takes  of  marine  mammals 
(hecau.se  of  the  source  strength  and 
number  of  hours  it's  conducted),  the 
pidse  length  and  low  duty  cyide  of  the 
MFAS/HFAS  signal  makes  it  less  likely 
that  ma.sking  would  occur  as  a  result. 

Impaired  (lomnmnication 

In  addition  to  making  it  more  difficult 
for  animals  to  perceive  acoustic  cues  in 
their  environment,  anthrojjogenic  sound 
presents  .separate  challenges  for  animals 
that  are  vocalizing.  When  they  vocalize, 
animals  are  aware  of  environmental 
conditions  that  affect  the  “active  space” 
of  their  vocalizations,  which  is  the 
maximum  area  within  which  their 
vocalizations  can  he  detected  before  it 
dro]).s  to  the  level  of  ambient  noise 
(Hrenowitz,  2004;  Hrnmm  et  (d.,  2004; 
Fohr  et  al.,  2003).  Animals  are  also 
aware  of  environmental  conditions  that 
affect  whether  li.steners  can  discriminate 
and  recognizj;  their  vocalizations  from 
other  sounds,  which  is  more  inqjortant 
than  simply  detecting  that  a 
vocalization  is  occ;urring  (Brenowitz, 
1982;  Brnmm  et  al.,  2004;  Dooling. 

2004,  Marten  and  Marler,  1977; 

Patricelli  et  al.,  2000).  Most  animals  that 
vocalize  have  evolved  with  an  ahilitv  to 
make  adjustments  to  their  vocalizations 
to  increa.se  the  signal-to-noise  ratio, 
active  .s])ace,  and  recognizahility/ 
distinguishahility  of  their  vocalizations 
in  the  fac:e  of  temporary  changes  in 
background  noi.se  (Brnmm  et  al.,  2004; 
Patricelli  et  al.,  2000).  Vocalizing 
animals  can  make  adjustments  to 
voc;alization  characteristics  such  as  the 
frecpiency  structure,  amplitude, 
temporal  structure,  and  temjioral 
delivery. 

Many  animals  will  combine  several  of 
these  strategies  to  compen.sate  for  high 
levels  of  background  noise. 
Anthrojrogenic  .sounds  that  reduce  the 
signal-to-noi.se  ratio  of  animal 
vocalizations,  increase  the  masked 
auditory  thre.sholds  of  animals  li.stening 
for  such  vocalizations,  or  reduce  the 
active  space  of  an  animal’s  vocalizations 
impair  communication  between 


animals.  Mo.st  animals  that  vocalize 
have  evolved  strategies  to  compen.sate 
for  the  effects  of  short-term  or  temporary 
increa.ses  in  background  or  ambient 
noise  on  their  songs  or  calls.  Although 
the  fitness  consecpiences  of  these  vocal 
adjn.stments  remain  unknown,  like  most 
other  trade-offs  animals  must  make, 

.some  of  these  .strategies  prohahlv  come 
at  a  cost  (Patricelli  et  al.,  2008).  For 
example,  vocalizing  more  loudly  in 
noi.sy  environments  may  have  energetic 
costs  that  decrea.se  the  net  benefits  of 
vocal  adjustment  and  alter  a  bird’s 
energy  budget  (Brnmm,  2004;  Wood  and 
Yezerinac,  2008).  Shifting  songs  and 
calls  to  higher  freipiencies  may  also 
impose  energetic  costs  (Lamhrechts, 
1998). 

Stress  Responses 

Classic  stress  resjionses  begin  when 
an  animal’s  central  nervous  sy.stem 
perceives  a  potential  threat  to  its 
homeostasis.  That  perception  triggers 
stress  resjionses  regardless  of  whether  a 
.stimulus  actually  threatens  the  animal; 
the  mere  jierception  of  a  threat  is 
sufficient  to  trigger  a  stress  response 
(Moherg.  2000;  Sa])ol.sky  et  al.,  2005; 
Seyle.  1950).  Once  an  animal’s  central 
nervous  sy.stem  perceives  a  threat,  it 
mounts  a  biological  respon.se  or  defen.se 
that  consists  of  a  combination  of  the 
four  general  biological  defen.se 
responses:  Behavioral  responses, 
autonomic  nervous  system  responses, 
neuroendocrine  responses,  or  immune 
resjionses. 

In  tlu;  ca.se  of  many  stressors,  an 
animal’s  first  and  sometimes  most 
economical  (in  terms  of  biotic  costs) 
response  is  behavioral  avoidance  of  the 
potential  stressor  or  avoidance  of 
continued  exposure  to  a  stressor.  An 
animal’s  second  line  of  defense  to 
stressors  involves  the  sympathetic  part 
of  the  autonomic  nervous  system  and 
the  classical  “fight  or  flight”  response 
which  includes  the  cardiova.scular 
.sy.stem,  the  ga.strointestinal  sy.stem,  the 
exocrine  glands,  and  the  adrenal 
medulla  to  jiroduce  changes  in  heart 
rate,  blood  pressure,  and  ga.strointestinal 
activity  that  humans  commonlv 
associate  with  “stre.ss.”  These  responses 
have  a  relatively  short  duration  and  may 
or  may  not  have  significant  long-term 
effect  on  an  animal’s  welfare. 

An  animal’s  third  line  of  defense  to 
.stressors  involves  its  neuroendocrine 
.systems:  the  system  that  has  received 
the  mo.st  study  has  been  the 
hy])othalmu.s-pituitary-adrenal  system 
(also  known  as  the  HPA  axis  in 
mammals  or  the  hyjiothalamn.s- 
|)ituitary-interrenal  axis  in  fi.sh  and 
.some  reptiles).  Unlike  .stress  resjionses 
associated  with  the  autonomic  nervous 
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syslcan,  virtually  all  nouroaauloerine 
functicais  that  are  affected  by  stress — 
including  iininnne  coni})etence, 
re])ro(lncti()n,  inetaholisin.  and 
behavior — are  regulated  by  i)ituitarv 
hormones.  .Stress-induced  changes  in 
the  secretion  of  pituitary  hormones  have 
biaai  im|)licated  in  failed  reproduction 
(Mobei-g,  1087;  Rivier,  l‘)‘)n},  altered 
metabolism  (Klasser  at  iil.,  2()()()). 
reduced  immune  com])etence  (lllecha, 
2000).  and  behavioral  di.sturbance. 
Increa.ses  in  the  circulation  of 
ghicocorticosteroids  (cortisol, 
corticosterone,  and  aldosterone  in 
marine  mammals;  see  Romano  at  ah. 
2004)  have  been  ecpiated  with  .stress  for 
many  years. 

The  primary  distinction  between 
.stress  (which  is  adajitive  and  does  not 
normally  j)lace  an  animal  at  risk)  and 
distress  is  the  biotic  cost  of  the 
response.  During  a  stress  rtisponse,  an 
animal  uses  glycogen  stores  that  can  be 
(juickly  re])lenished  once  the  stress  is 
alleviated.  In  such  circmn.stanccjs,  the 
cost  of  the  stre.ss  re.s|)onse  would  not 
pose  a  risk  to  the  animal’s  welfare. 
However,  when  an  animal  does  not  have 
sufficient  energy  reservcis  to  satisfy  the 
energetic  costs  of  a  stre.ss  re.s])onse, 
energv  resources  must  be  diverted  from 
other  biotic  function,  which  impairs 
those  functions  that  experience  the 
diversion.  For  examphi,  when  mounting 
a  stress  response  diverts  energy  away 
from  growth  in  young  animals,  those 
animals  may  experience  stnntcul  growth. 
When  mounting  a  stress  response 
diverts  energy  from  a  fetus,  an  animal’s 
re])rodnctive  success  and  its  fitness  will 
suffer.  In  the.se  cases,  the  animals  will 
have  entered  a  j)re-pathological  or 
pathological  state  which  is  called 
"distress”  (sensn  Seyle  It)."!!))  or 
“allostatic  loading”  (.sen.su  McEwen  and 
Wingfield.  2003).  This  pathological  .state 
will  last  until  the  animal  rej)lenishe.s  its 
biotic  reserves  sufficient  to  restore 
normal  function.  Note  that  these 
examj)les  involved  a  long-term  (days  or 
weeks)  stress  response  exi)o.sure  to 
stimuli. 

Relationshi])s  between  these 
physiological  mechani.sms,  animal 
l)ehavior,  and  the  costs  of  .stress 
rcisponses  have;  also  been  documented 
fairly  well  through  controlled 
expcjriments;  becan.se  this  |)hysiology 
(jxists  in  every  vertebrate  that  has  been 
.studied,  it  is  not  surprising  that  stress 
responses  and  their  costs  have  beem 
documented  in  both  laboratory  and  free- 
living  animals  (for  exam])le.s  see, 
Holb(;rton  at  al.,  Hood  at  al..  l?)t)8; 

Je.ssop  at  al.,  2003;  Krau.sman  at  al., 
2004;  Dmkford  at  al.,  200.'j;  Reneerkens 
at  al..  2002;  Thomj).son  and  Hamer, 
2000).  Information  has  also  been 


collected  on  the  physiological  re.s|)on.se.s 
of  marine  mammals  to  exj)osnre  to 
anthropogenic  sounds  (Fair  and  Rec;ker. 
2000;  Romano  at  al.,  2002;  Wright  at  al.. 
2008).  Ih)!'  exami)le,  Rolland  at  al. 

(2012)  found  that  noise  reduction  from 
reduced  shij)  traffic  in  tlu;  Bav  of  Fimdv 
was  a.ssociated  with  decreascul  stre.ss  in 
North  Atlantic  right  whales.  In  a 
conce])tnal  model  developcul  by  the 
Po])idation  (ion.siHjnences  of  Acoustic 
Di.sturbance  (P(’,AD)  working  group, 
.scMiiin  hormones  were  identified  as 
jjo.ssihle  indicators  of  behavioral  effects 
that  are  translated  into  altered  rates  of 
reproduction  and  mortality.  The  Office 
of  Naval  Research  hosted  a  workshoj) 
(Effects  of  Stress  on  Marine  Mammals 
Expo.sed  to  Sound)  in  2009  that  focused 
on  this  very  topic  (ONR,  2009). 

Studies  of  ot tier  marine  animals  and 
ternistrial  animals  would  also  lead  us  to 
expect  .some  marine  mammals  to 
experience  physiological  stre.ss 
res])on.ses  and,  perhai).s,  ])hvsiological 
re.sj)on.ses  that  would  he  classified  as 
“distre.ss”  upon  ex])osure  to  high 
fretpiency.  mid-fre(juency  and  low- 
fr(!(|uency  sounds.  For  exam])le.  Jansen 
(l‘)98)  reported  on  tin;  relationship 
betweem  acoustic  ex])osures  and 
physiological  re.s|)onses  that  are 
indicative!  of  stress  nisponses  in  humans 
(for  example,  ehivated  nxspiration  and 
increased  heart  rates).  Jones  (1998) 
reported  on  nuluctions  in  human 
])erformance  when  faceel  with  acute, 
repetitive  ex])osnres  to  acoustic 
disturbance.  Trimper  at  al.  (1998) 
reported  on  the  ])hy.siological  stress 
respon.ses  of  osprey  to  low-level  aircraft 
noise  while  Kransman  at  ah  (2004) 
rej)orted  on  the  auditory  and  i3hy.siology 
stress  res])on.ses  of  endangered  .Sonoran 
])ronghorn  to  military  overfiights.  .Smith 
at  al.  (2004a.  2004b).  for  example, 
identified  noise-induced  physiological 
transient  stress  responses  in  hearing- 
specialist  fi.sh  (i.e.,  goldfi.sh)  that 
accomjianied  short-  and  long-term 
hearing  lo.sses.  Welch  and  Welch  (1970) 
reported  physiological  and  hehavioral 
stress  res])onses  that  accompanied 
damage  to  the  inner  ears  of  fi.sh  and 
several  mammals. 

Hearing  is  one  of  the  jirimarv  sen.ses 
marine  mammals  use  to  gather 
information  about  their  environment 
and  to  communicate  with  consj)ecifics. 
Although  empirical  information  on  the 
relationship  between  .sensorv 
im|)airment  ('I’T.S,  FT.S,  and  acoustic 
masking)  on  marine  mammals  remains 
limited,  it  .seems  reasonable  to  assume 
that  reducing  an  animal’s  ability  to 
gather  information  about  its 
environment  and  to  communicate  with 
other  inemhers  of  its  species  would  he 
strcissful  for  animals  that  use  hearing  as 


their  primary  sensory  mechanism. 
Thenifore,  we  assume  that  acou.stic 
exposures  sufficient  to  trigger  onset  FT.S 
or  'I’T.S  would  be  accompanied  by 
])hv.siological  stress  resjujiises  because! 
terr(!strial  animals  exhil)it  tlu).s(! 
r(!.spon.se.s  und(!r  similar  conditions 
(NRC,  2003).  More  imi)ortantly,  marine 
mammals  might  (!xj)erience  stress 
res])on.ses  at  received  levels  lower  than 
tho.se  necessary  to  trigg(!r  onset  T'l’.S. 
Ba.sed  on  empirical  studies  of  the  time 
r(!(]uiri!d  to  recov(!r  from  stniss 
r(!sponses  (Moberg,  2000),  we  also 
assume  that  stre.ss  responses  are  likely 
to  ])er.sist  beyond  the  time  interval 
r(!(iuired  for  animals  to  recover  from 
TT.S  and  might  result  in  pathological 
and  ])r(!-]3athological  .states  that  would 
be  as  significant  as  behavioral  res])onse.s 
to  T'l’.S. 

Behavioral  Disturbance 

Behavioral  res])onse,s  to  sound  an! 
highly  variable  and  context-.s]3ec:ific;. 
Many  different  variables  can  influence 
an  animal’s  j)(!rce])tion  of  and  r(!S])on.se 
to  (nature  and  magnitude)  an  acoustic, 
event.  An  animal’s  prior  experience 
with  a  sound  or  sound  soun:e  effects 
whether  it  is  less  likely  (habituation)  or 
mor(!  likely  (s(!n.sitization)  to  re.sj)ond  to 
certain  sounds  in  tlu!  future  (animals 
can  also  be  innately  ])re-disposed  to 
respond  to  certain  sounds  in  certain 
ways)  (.Southall  at  al.,  2007).  Relat(!d  to 
the  sound  itself,  the  ])erceived  nearness 
of  the  .sound,  h(!aring  of  the  sound 
(api)roaching  vs.  retreating),  similarity 
of  a  sound  to  biologicallv  relevant 
sounds  in  the  animal’s  environment 
(i.e.,  calls  of  predators,  prey,  or 
con.s])ecifics),  and  familiarity  of  the 
sound  may  affect  the  way  an  animal 
resjjonds  to  the  sound  (.Southall  at  al., 
2007).  Individuals  (of  (liffer{!nt  age. 
gender,  reproductive  status,  etc.)  among 
mo.st  pojjulations  will  have  variable 
hearing  cajjabilities,  and  differing 
h(!havioral  sensitivities  to  sounds  that 
will  he  affected  by  ]3rior  conditioning, 
experience,  and  current  activities  of 
those  individuals.  Qft(!n,  s])ecific: 
acoustii:  features  of  the  sound  and 
contextual  variables  (i.e.,  proximity, 
duration,  or  recurrence  of  the  sound  or 
the  current  behavior  that  the  marine 
mammal  is  engaged  in  or  its  prior 
(!xperience),  as  well  as  entirely  .se])arate 
fac:tors  such  as  the  jihysical  jiresence  of 
a  n(!arby  v(!s.sel,  may  be  more  nilevant 
to  the  animal’s  response  than  the 
received  level  alone. 

Ex])osure  of  marine  mammals  to 
sound  sources  can  result  in  no  r(!S))onse 
or  responses  including,  hut  not  limited 
to:  increa.sed  alertness;  orientation  or 
attraction  to  a  sound  source;  vocal 
modifications:  cessation  of  feeding: 
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cessation  of  social  interaction;  alteration 
of  movement  or  diving  ladiavior;  habitat 
abandonment  (temporary  or  permanent); 
and,  in  severe  cases,  panic,  flight, 
stampede,  or  stranding,  i)otentially 
residting  in  death  (Southall  at  al.,  2007). 
A  revi(!\v  of  marine  mammal  respon.ses 
to  anthropogenic  sound  was  first 
conducted  by  Richardson  and  others  in 
1005.  A  more  recent  review  (Nowacek  e/ 
(iL,  2007)  addresses  studies  conducted 
since  lt)05  and  focu.ses  on  oh.servations 
where  the  received  sound  level  of  the 
exposed  marine  mammal(s)  was  known 
or  could  he  estimated.  The  following 
sub-sections  ])rovide  examjjles  of 
behavioral  responses  that  ])rovide  an 
idea  of  the  variability  in  behavioral 
responses  that  would  he  expected  given 
the  differential  sensitivities  of  marine 
mammal  species  to  sound  and  the  wide 
range  of  potential  acoustic  sources  to 
which  a  marine  mammal  may  he 
exposixl.  E.stimates  of  the  types  of 
behavioral  responses  that  could  occur 
for  a  given  .sound  exposure  should  he 
determined  from  the  literature  that  is 
available  for  each  species,  or 
extraj)olated  from  closely  related 
species  when  no  information  exists. 

Flight  liHsponsH — A  llight  n;s])ons(;  is 
a  dramatic  change  in  normal  movement 
to  a  directed  and  rajjid  movement  awav 
from  the  perceived  location  of  a  .sound 
source.  Relatively  little  information  on 
night  responses  of  marine  mammals  to 
anthropogenic  signals  exist,  although 
observations  of  flight  res])on.ses  to  the 
presencx;  of  predators  have  occairred 
((xmnor  and  Heithaus,  1998).  Flight 
responses  have  been  speculated  as  being 
a  component  of  marine  mammal 
strandings  a.ssociated  with  sonar 
activities  (Evans  and  England,  2001). 

Rfisponse  to  Prodotor — Evidem;e 
suggests  that  at  lea.st  some  marine 
mammals  have  the  ability  to 
acou.stically  identify  potential  predators. 
For  examjjle,  harbor  seals  that  niside  in 
the  coastal  waters  off  Briti.sh  Columbia 
are  fre{]uently  targeted  by  certain  groujjs 
of  killer  whales,  hut  not  others.  The 
seals  discriminate  between  the  calls  of 
threatening  and  non-threatening  killer 
whales  (Deecke  et  al,  2002).  a  cajxihility 
that  should  increa.se  siirvivorshij)  while 
reducing  the  energy  recpiinHl  for 
attending  to  and  responding  to  all  killer 
whale  calls,  ddie  occurrence  of  masking 
or  hearing  imj)airment  ])rovides  a  means 
by  which  marine  mammals  mav  be 
prevented  from  responding  to  the 
acoustic  cues  jjroduced  by  their 
jaedators.  Whether  or  not  this  is  a 
possibility  depends  on  the  duration  of 
the  masking/hearing  impairment  and 
the  likelihood  of  encountering  a 
jmulator  during  the  time  that  j)redator 
cues  are  imijeded. 


Diving — Changes  in  dive  behavior  can 
vary  wid(!ly.  ’fhey  may  consist  of 
increased  or  decreascul  dive  times  and 
surface  intervals  as  well  as  changes  in 
the  rates  of  a.scent  and  de.scent  during  a 
dive.  Variations  in  dive  behavior  may 
reflect  interruptions  in  biologically 
significant  activities  (e.g.,  foraging)  or 
they  may  he  of  little  biological 
significance.  Variations  in  dive  behavior 
may  also  expo.se  an  animal  to 
potentially  harmful  conditions  (e.g., 
increasing  the  chance  of  ship-.strike)  or 
may  serve  as  an  avoidance  response  that 
enhances  survivorship.  The  impact  of  a 
variation  in  diving  resulting  from  an 
acoustic  exposure  depends  on  what  the 
animal  is  doing  at  the  time  of  the 
exposure  and  the  type  and  magnitude  of 
the  response. 

Nowacek  ef  al.  (2004)  r(!j)orted 
di.sruptions  of  dive  behaviors  in  foraging 
North  Atlantic  right  whales  when 
exposed  to  an  alerting  stimulus,  an 
action,  they  noted,  that  could  lead  to  an 
increased  likelihood  of  .ship  strike. 
However,  the  whales  did  not  respond  to 
playbacks  of  either  right  whale  .social 
soiimls  or  vessel  noise,  highlighting  the 
importance  of  the  sound  cliaracteristics 
in  producing  a  behavioral  reaction. 
Conversely,  Indo-Facific  humpback 
dolj)hins  have  been  observed  to  dive  for 
longer  periods  of  time  in  areas  where 
vessels  were  |)re.sent  and/or 
approaching  (Ng  and  Leung.  2003).  In 
both  of  these  .studies,  the  influeiux!  of 
the  sound  ex])osure  cannot  he 
decoupled  from  the  physical  pre.sence  of 
a  surface  ve.ssel,  thus  complicating 
interpretations  of  the  relative 
contribution  of  each  stimulus  to  the 
res])onse.  Indeed,  the  ])re.sence  of 
surface  vessels,  their  approach,  and 
speed  of  ajjproach,  seemed  to  he 
significant  factors  in  the  response  of  the 
Indo-Pacific  humpback  dolj)hins  (Ng 
and  Leung,  2003).  Low  frecjuency 
signals  of  the  Acou.stic  Thermometry  of 
Ocean  Climate  (ATOC)  .sound  source 
were  not  found  to  affect  dive  times  of 
hum])hack  whales  in  Hawaiian  waters 
(Frankel  and  (dark,  2000)  or  to  overtly 
affect  ele])hant  seal  divcxs  (C.osta  at  al., 
2003).  They  did.  however,  produce 
subtle  effects  that  varied  in  direction 
and  degree  among  the  individual  seals, 
illustrating  the  equivocal  nature  of 
behavioral  effects  and  consequent 
difficulty  in  defining  and  predicting 
them. 

One  to  past  incidents  of  beaked  whale 
strandings  as.sociated  with  sonar 
operations,  feedback  j)ath.s  are  provided 
between  avoidance  and  diving  and 
indirect  tissue  effects.  I’his  feedhac:k 
accounts  for  the  hv])othe.si.s  that 
variations  in  diving  behavior  and/or 
avoidance  resjjonses  can  po.ssihlv  result 


in  nitrogen  tissue  supersaturation  and 
nitrogen  off-gassing,  possibly  to  the 
])oint  of  dehiterious  vascular  bubble 
formation  (Jejison  at  al..  2003). 

Although  hypothetical,  discussions 
surrounding  this  j)otential  process  are 
controversial. 

Foraging — Di.sru})tion  of  feeding 
hcdiavior  can  he  difficult  to  correlate 
with  anthropogenic;  sound  cixposure,  so 
it  is  usually  inferred  by  oh.served 
displacemcmt  from  known  foraging 
areas,  the  apptcarance  of  .secondary 
indicators  (e.g..  bubble  nets  or  .secliment 
plumes),  or  changes  in  dive  behavior. 
Noise  from  seismic  surveys  was  not 
found  to  imj)act  the  feeding  behavior  in 
western  grey  whales  off  the  coast  of 
Russia  (Yazvenko  at  al.,  2007)  and 
sjjerm  whales  engaged  in  foraging  dives 
did  not  abandon  dives  when  exposed  to 
distant  signatures  of  .seismic  airguns 
(Madsen  at  al.,  2000).  Balaenopterid 
whales  exposed  to  moderate  low- 
frequency  signals  similar  to  the  AT(X] 
.sound  source  dcanon.strated  no  variation 
in  foraging  activity  (Croll  at  ah,  2001), 
whercjas  five  out  of  six  North  Atlantic 
right  whales  exposed  to  an  acoicstic 
alarm  intcanqited  their  foraging  divcxs 
(Nowacek  at  ah,  2004).  Although  the 
recciived  sound  pressure  levels  wen; 
similar  in  the  latter  two  studicis.  the 
frcujuency,  duration,  and  tem])oral 
l)attern  of  signal  ])r(;.sentation  w(;re 
different.  The.se  factors,  as  well  as 
differences  in  sjjcicies  sensitivitv,  are 
likely  c.ontrihuting  factors  to  the 
differential  response.  A  determination 
of  whether  foraging  disruptions  incur 
fitiuxss  con.s(H]uenc(;.s  will  reciuire 
information  on  or  estimatcis  of  the 
cmergcitic  r(!quirement.s  of  the 
individuals  and  the  relationshij) 
h(!tween  prey  availability,  foraging  effort 
and  success,  and  the  life  history  stage  of 
the  animal. 

Braathing — Variations  in  resjjiration 
naturally  vary  with  different  behaviors 
and  x’ariations  in  respiration  rate  as  a 
func;tion  of  acoustic  exposure  can  he 
expected  to  co-occur  with  other 
behavioral  rcucctions,  such  as  a  flight 
response  or  an  alteration  in  diving. 
However,  respiration  raters  in  and  of 
themselvcrs  may  he  representative;  of 
annoyane:e  or  an  ac:ute  stress  response. 
Mean  exhalation  rates  of  gray  whale;s  at 
rest  and  while  diving  were  found  to  he 
unaff(;e;ted  by  seismic  .surve;ys 
e;onelue:teel  aeljae:ent  to  the  whale  fee;eling 
groimels  (Gaile;y  at  al.,  2007).  Stueliees 
with  e;aj)tive  harherr  peerjreri.ses  showeel 
ine;reased  respiration  rates  upern 
intre)ehie:tion  of  ae;e)u.stic  alarms 
(Kastelein  at  ah,  2001;  Kastelein  at  ah. 
2000a)  and  emi.ssieais  tor  unelerwater 
elata  transmission  (Kastelein  at  ah, 

2005).  However,  exposure  of  the  same 
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acoustic  alarm  to  a  striped  dolphin 
under  the  same  conditions  did  not  elicit 
a  resj)onse  (Kastelein  e/  (iL,  2()()(ia), 
again  highlighting  the  imjjortance  in 
understanding  species  differences  in  the 
tolerance  of  underwater  noise  when 
determining  the  ])otential  for  imjjacts 
resulting  from  anthropogenic  sound 
exposure. 

Social  rclationshii)s — .Social 
interactions  between  mammals  can  he 
affected  by  noise  via  the  disrujjtion  of 
commnnication  signals  or  hy  the 
displacement  of  individuals.  Disrni)tion 
of  social  relationshijjs  therefore  depends 
on  the  disruiJtion  of  other  behaviors 
(e.g.,  caused  avoidance,  masking,  etc.) 
and  no  specific  overview  is  provided 
here.  However,  social  disrnjjtions  must 
he  considered  in  context  of  the 
relationships  that  are  affected.  Long¬ 
term  disrujitions  of  mother/calf  jiairs  or 
mating  disj)lays  have  the  potential  to 
affect  the  growth  and  survival  or 
reproductive  effort/success  of 
individuals.  resj)ectively. 

Vocalizations  (also  see  Masking 
.Section) — Vocal  changes  in  resi)onse  to 
anthropogenic  noise  can  occur  acro.ss 
the  repertoire  of  sound  production 
modes  used  by  marine  mammals,  such 
as  whi.stling,  echolocation  click 
production,  calling,  and  singing, 
r.hanges  may  r(!sult  in  response  to  a 
lUMul  to  compete  with  an  incniase  in 
hackgronnd  noise  or  may  ndlect  an 
incnni.sed  vigilance  or  startle  respon.se. 
For  exainph;,  in  the  presence  of  low- 
fr(!(]uency  active  sonar,  hnmphack 
whales  have  been  observed  to  increase 
the  length  of  their  “songs”  (Miller  cl  al.. 
2()()():  Fristrup  cl  al..  2003),  ]3ossihly  due 
to  the  overlaj)  in  frecpiencies  between 
the  whale  song  and  the  low-fr(‘quency 
active  .sonar.  A  similar  com])(in.satorv 
effect  for  the  presence  of  low-frecpiency 
vessrd  noise  has  been  suggested  for  right 
whales;  right  whales  have  been 
observed  to  .shift  the  frecjiiency  content 
of  their  calls  upward  while  reducing  the 
rate  of  calling  in  areas  of  increasixl 
anthropog(!nic  noise  (Parks  ct  al.,  2007). 
Killer  whales  off  the  northwestern  coa.st 
of  the  IJ..S.  have  been  observed  to 
increa.s(!  the  duration  of  ])rimarv  calls 
once  a  threshold  in  observing  vessel 
density  (e.g..  whale  watching)  was 
reached,  which  has  been  snggest(;d  as  a 
respon.se  to  increased  masking  noise 
produced  by  the  vessels  (Foote  ct  al., 
2004).  In  contrast,  both  sperm  and  ])ilot 
whales  potentially  ceascul  sound 
))rodnction  during  the  Heard  Island 
feasibility  t(;.st  (Bowles  ct  al.,  1904), 
although  it  cannot  he  absolutely 
determined  whether  the  inability  to 
acoustically  detect  the  animals  was  due 
to  the  cessation  of  sound  jnoduction  or 


the  displacement  of  animals  from  the 
ar(;a. 

Avoidance — Avoidance  is  the 
tli.s|)lacement  of  an  individual  from  an 
area  as  a  result  of  the  |)resence  of  a 
sound.  Richardst)!!  ct  ai.,  (lOO.I)  noted 
that  avoidance  reactions  are  the  most 
obvious  manifestations  of  disturbance  in 
marine  mammals.  It  is  (pialitatively 
different  from  the  flight  res|)on,se,  hut 
also  differs  in  the  magnitude  of  the 
respon.se  (i.e.,  directed  movement,  rate 
of  travel,  etc.).  Oftentimes  avoidance  is 
temporary,  and  animals  return  to  the 
area  once  the  noise  has  ceased.  Longer 
term  displacement  is  possible,  how(!ver. 
which  can  lead  to  changes  in  ahnndance 
or  distribution  patterns  of  the  s])ecie.s  in 
the  affected  region  if  they  do  not 
become  acclimated  to  the  ])re.sence  of 
the  sound  (Blackwell  ct  al.,  2004;  Bejder 
cl  al.,  2000;  Teilmann  ct  al.,  2000). 

Acute  avoidance  responses  have  been 
observed  in  caj)tive  porjjoises  and 
pinniptids  exposcul  to  a  number  of 
different  sound  sources  (Kastidein  ct  al., 
2001;  Finneran  ct  al.,  2003;  Ka.stehnn  ct 
al.,  2000a;  Kastelein  ct  al.,  2000h). 
.Short-term  avoidance  of  seismic 
surveys,  low  frecpiency  (nnissions.  and 
acoustic  deterrents  have  al.so  been  noted 
in  wild  po])nlation.s  of  odontocetes 
(Bowles  cl  al.,  1994;  Hoold,  1990;  1998; 
Stone  ct  al.,  2000;  Morton  and 
.Symonds,  2002)  and  to  .some  extent  in 
mv.sticet(!s  ((kiiley  ct  al.,  2007),  while 
longer  term  or  repetitive/chronic 
displacement  for  some  dolphin  groui).s 
and  for  manatees  has  been  suggested  to 
he  due  to  the  presence  of  chronic  vessel 
noise  (Haviland-Howell  ct  al.,  2007; 
Miksis-Olds  ct  a!.,  2007). 

Mayhanm  (1993)  comhicted  .sound 
playback  experiments  to  a.ssess  the 
effects  of  MFA.S  on  hnmphack  whales  in 
Hawaiian  waters.  .Specifically,  she 
expo.siid  focal  pods  to  .sounds  of  a  3.3- 
kliz  sonar  pulse,  a  sonar  freriuency 
sweej)  from  3.1  to  3.0  kHz,  and  a  control 
(blank)  tape  while  monitoring  h(ihavior, 
movement,  and  underwat(!r 
vocalizations.  The  two  types  of  sonar 
signals  (which  both  contained  mid-  and 
low-fretpiency  components)  differed  in 
their  effects  on  tlu;  lnim])hack  whales, 
hilt  both  resulted  in  avoidance  behavior. 
3’he  whales  re.s])onded  to  the  jiiikse  by 
increasing  their  distance  from  the  .sound 
source  and  responded  to  the  freipiency 
sweep  by  increasing  their  swimming 
speeds  and  track  linearity.  In  the 
(kirihhean,  siierm  whales  avoided 
exposure  to  mid-freqnency  submarine 
sonar  pulses,  in  the  range  of  1  ()()()  Hz  to 
1  (),(){)()  Hz  (IVVC  200.')). 

Kvadsheim  ct  al.,  (2007)  conducted  a 
controlled  exposure  exjjeriment  in 
which  killer  whales  fitted  with  D-tags 
were  exposed  to  mid-fre(pieiu;y  ac:tive 


.sonar  (.Source  A:  a  1.0  second  upsweej) 
209  (IB  @  1-2  kHz  every  10  .seconds  for 
10  minutes;  .Source  B;  with  a  1.0  second 
upsweej)  197  dB  @  0-7  kHz  every  10 
seconds  for  10  minutes).  When  ex))osed 
to  .Source  A,  a  lagged  whale  and  the 
grouj)  it  was  traveling  with  did  not 
ajjpear  to  avoid  the  source.  When 
exj)o.sed  to  .Source  13,  the  tagged  whales 
along  with  other  whales  that  had  been 
carousel  feeding,  ceased  feeding  during 
the  a|)i)roach  of  the  sonar  and  moved 
ra|)idly  away  from  the  .source.  When 
ex])osed  to  .Source  B,  Kvadsheim  and 
his  co-workers  rej)orted  that  a  tagged 
killer  whale  seemed  to  try  to  avoid 
further  exj)o.snre  to  the  sound  field  hv 
the  following  behaviors;  immediately 
swimming  away  (horizontally)  from  the 
source  of  the  sound;  engaging  in  a  series 
of  erratic  and  frecjuently  deej)  dives  that 
.seemed  to  take  it  below  the  sound  field; 
or  swimming  away  while  engaged  in  a 
series  of  erratic  and  frequently  deej) 
dives.  Although  the  samj)le  sizes  in  this 
.study  are  too  small  to  suj)j)ort  statistical 
analysis,  the  behavioral  responses  of  the 
orcas  were  consi.stent  with  the  results  of 
other  studies. 

In  2007.  the  first  in  a  series  of 
behavioral  res))onse  studies,  a 
collaboration  by  the  Navy,  NMF.S,  and 
other  scientists  showed  one  beaked 
whale  (Mcso})lodon  densirostris) 
resi)onding  to  an  Mf'A.S  ])layhack.  Tyack 
ct  al.  (2011)  indicates  that  the  |)layhack 
began  when  the  tagged  beaked  whale 
was  vocalizing  at  de|)th  (at  the  dee])est 
])art  of  a  ty})ic:i!  feeding  dive),  following 
a  |)revious  control  with  no  sound 
ex])osure.  The  whale  aj)j)eared  to  stoj) 
clicking  significantly  earlier  than  usual, 
when  ex|)o,sed  to  mid-frecjuency  signals 
in  the  130-140  dB  (rms)  received  level 
range.  After  a  few  more  minutes  of  the 
|)layhack,  when  the  received  level 
reached  a  maximum  of  140-1.')0  dB,  the 
whale  ascended  on  the  slow  side  of 
normal  ascent  rates  with  a  longer  than 
normal  ascent,  at  which  ])oint  the 
exposure  was  terminated.  The  results 
are  from  a  single  exj)eriment  and  a 
greater  sam])le  size  is  needed  before 
rohu.st  and  definitive  conclusions  can  he 
drawn. 

Tyack  ct  al.  (2011)  al.so  indicates  that 
Blainville’s  beaked  whales — a  resident 
sjxicies  within  the  study  area — a])])ear  to 
he  sensitive  to  noise  at  levels  well  below 
ex])ected  'IT.S  (-100  dB  relpFa).  'I'liis 
sensitivity  is  manifest  by  an  ada])tive 
movement  away  from  a  sound  source. 
This  res])onse  was  oh.served  irresjxictive 
of  whether  the  signal  transmitted  was 
within  the  hand  width  of  MFA.S,  which 
suggests  that  beaked  whales  may  not 
res|)ond  to  the  sjjecific  sound 
signatures.  In.stead,  they  may  he 
.sensitive  to  any  j)ul.sed  sound  from  a 
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point  source  in  this  (re(|uency  range. 

The  response  to  such  stimuli  ap])ears  to 
involve  maximizing  the  distance  from 
the  sound  sourc(!. 

Results  from  a  2()07-2()08  study 
conducted  near  the  Hahamas  showed  a 
change  in  diving  behavior  of  an  adult 
Blainville’s  beaked  whale  to  j)layhack  of 
mid-fr(!(juency  source  and  predator 
sounds  (Boyd  et  (il.,  2{)()8;  Tyack  et  aL, 
2011).  Reaction  to  mid-frecpiency 
•sounds  included  jnemature  ce.ssation  of 
clicking  and  termination  of  a  foraging 
dive,  and  a  slower  a.scent  rate  to  the 
surface.  Preliminary  results  from  a 
similar  behavioral  respon.se  study  in 
southern  California  waters  have  been 
presented  for  the  2010-2011  field 
.sea.son  (Southall  el  al.,  2011).  Cuvier’s 
Ixiaked  whale  responses  suggested 
particular  sensitivity  to  sound  exposure 
as  consi.stent  with  results  for  Blainville’s 
h(!aked  whale.  Similarly,  beaked  whales 
exposed  to  sonar  during  British  training 
exerci.ses  stojiped  foraging  (DSTL  2007), 
and  preliminary  results  of  controlled 
playback  of  .sonar  may  indicate  feeding/ 
foraging  di.srn])tion  of  killer  whales  and 
sperm  whales  (Miller  el  al..  2011). 

Orientalion — A  shift  in  an  animal’s 
resting  state  or  an  attentional  change  via 
an  orienting  respon.se  rcipre.sent 
behaviors  that  would  he  considered 
mild  disruptions  if  occurring  alone.  As 
previously  mentioned,  the  responses 
may  c:o-occur  with  other  behaviors;  for 
instance,  an  animal  may  initially  orient 
toward  a  sound  source,  and  then  move 
away  from  it.  Thus,  any  orienting 
response  should  he  considered  in 
context  of  other  reactions  that  may 
occur. 

'I'here  are  few  empirical  studies  of 
avoidance  resjionses  of  free-living 
cetaceans  to  MFAS.  Much  more 
information  is  available  on  the 
avoidance  responses  of  free-living 
cetaceans  to  other  ac:oustic  .sources, 

.such  as  .seismic;  airguns  and  low- 
frcujuency  tactical  .sonar,  than  MFAS. 

Behavioral  Re.sponses 

Southall  et  al.  (2007)  rei)orts  the 
rcisidts  of  the  efforts  of  a  panel  of  exjcerts 
in  acoustic  rcisearch  from  behavioral, 
jjhysiological,  and  physical  di.sciplines 
that  convcMied  and  rcwiewed  the 
available  literature  on  marine  mammal 
hearing  and  physiological  and 
hcdiavioral  r(;s])onse.s  to  human-made 
sound  with  the  goal  of  j)roj)osing 
(exposure;  criteria  for  certain  effects.  This 
pecer-rcevicewced  comjeilation  of  literature 
is  vc;ry  valuable,  though  Southall  el  al. 
(2007)  note  that  not  all  data  are  ecpial, 
.some  have  poor  statistical  jeower, 
insufficient  controls,  and/or  limited 
information  on  rceceived  levels, 
background  noise,  and  other  potentially 


important  contextual  variahle.s — such 
data  wcere  nevicewed  and  sometimes  used 
for  (jualitative  illustration  hut  were  not 
included  in  the  (piantitative  analysis  for 
the  crit(;ria  recommendations.  All  of  the 
studies  considered,  however,  contain  an 
(;.stimate  of  the  r(;ceived  sound  level 
when  the  animal  exhibited  the  indicated 
res]K)n.se. 

In  the  Southall  el  al.  (2007) 
publication,  for  the  puri)os(;.s  of 
analyzing  resj)ons(;.s  of  marine  mammals 
to  anthropogenic  sound  and  developing 
criteria,  the  authors  differentiate 
between  single  jcul.se  sounds,  midtiple 
pulse  sounds,  and  non-pukse  sounds. 
MFAS/llFAS  sonar  is  consid(;r(;d  a  non¬ 
pulse  sound.  Southall  el  al.  (2007) 
summarize  the  .studic;.s  a.s.sociat(;d  with 
low-fre(jiu;ncy,  mid-frcccjuency,  and 
high-frecpiency  cetac(;an  and  pinniped 
r(;s])on.ses  to  non-pulse  sounds,  ha.sed 
strictly  on  received  level,  in  Appendix 
C  of  their  article  (incorporat(;d  hv 
reference  and  summarized  in  the  three; 
paragraphs  below). 

The  .studi(;.s  that  addr(;ss  res])ons(;.s  of 
low-fre(ju(;ncy  c(;tac(;an.s  to  non-pidse 
sounds  include  data  gatlu;red  in  the 
field  and  related  to  .several  tvjJes  of 
sound  sources  (of  varying  similaritv  to 
MFAS/HFAS)  including:  V(;.ssel  noi.se. 
drilling  and  machinery  playback,  low- 
ire(]uencv  M-.s(;(|uenc(;s  (sine  wave  with 
multi])le  ])ha.se  reversals)  j)layhack, 
tactical  low-fr(;(]uency  active  .sonar 
j)layhack,  drill  ships.  Acoustic 
Thermometry  of  ()c(;an  (ilimate  (ATOG) 
source,  and  non-pidse  ])lavhack.s.  Thc;.se 
studies  gem;rally  indicate  no  (or  very 
limited)  r(;.spon.se.s  to  r(;ceived  levels  in 
the  90  to  120  clB  re:  1  pBa  range  and  an 
incn;asing  likelihood  of  avoidance  and 
other  Iwhavioral  effects  in  the  120  to 
100  (113  range.  As  mentioned  (;arli(;r, 
though,  contextual  variahl(;.s  play  a  very 
important  role  in  the  reported  r(;.spon.s(;s 
and  the  ,sev(;rity  of  effects  are  not  lin(;ar 
when  compared  to  received  level.  Also, 
few  of  the  laboratory  or  field  datasets 
had  common  conditions,  behavioral 
cont(;xt.s  or  .sound  sources,  so  it  is  not 
surprising  that  r(;.spon.s(;s  differ. 

The  .stu(li(;.s  that  addr(;.ss  r(;.spons(;.s  of 
mid-fr(;(}U(;ncy  cetaceans  to  non-])uls(; 
sounds  include  data  gath(;r(;(l  both  in 
the  field  and  the  laboratory  and  related 
to  several  different  sound  .s()urc(;.s  (of 
varying  similarity  to  MFAS/HFAS) 
including;  ping(;r.s,  drilling  })layhack.s, 
ship  and  ic(;-hr(;aking  noise,  vessel 
noise.  Acoustic  Harassment  D(;vic(;.s 
(AMDs),  Acoustic  Deterrent  D(;vic(;.s 
(ADDs),  MFAS,  and  non-pulse  hands 
and  tones.  Southall  et  al.  (2007)  were 
unable  to  come  to  a  (:l(;ar  conclusion 
r(;garding  the  r(;.sidt.s  of  th(;.s(;  .stu(li(;s.  In 
some  cas(;.s,  animals  in  the  field  showed 
significant  r(;si)ons(;.s  to  r(;c(;iv(;d  l(;v(;l.s 


h(;twe(;n  90  and  120  dB,  while  in  oth(;r 
ca.s(;s  th(;.s(;  r(;.sp()n.ses  W(;r(;  not  seen  in 
the  120  to  1.50  dB  range.  The  (li.sj)arity 
in  r(;,sidt.s  was  likely  due  to  cont(;xtual 
variation  and  the  differences  h(;tw(;(;n 
the  r(;sidts  in  the  field  and  laboratory 
data  (animals  ty|;ically  r(;sp()n(l(;d  at 
lower  levels  in  the  field). 

The  studies  that  ad(lr(;.s.s  r(;.spon.ses  of 
high  fr(;(jU(;ncy  c(;tac(;ans  to  non-pid.se 
.sounds  iiichuh;  data  gathered  both  in 
the  field  and  the  laboratory  and  r(;lat(;(l 
to  several  different  sound  .s()urc(;.s  (of 
varying  similarity  to  MFAS/HI<’AS) 
including:  pingers,  AHDs,  and  various 
laboratory  non-jjidse  sounds.  All  of 
the.se  data  were  c()ll(;ct(;(l  from  harbor 
porpoises.  Southall  et  al.  (2007) 
concluded  that  the  existing  data 
indicate  that  harbor  })orpoise.s  are  likelv 
sensitive  to  a  wide  range  of 
anthropogenic  sounds  at  low  r(;c(;iv(;d 
levels  (~  90  to  120  dB),  at  l(;ast  for  initial 
(;xp().sur(;s.  All  r(;cor(l(;(l  exposures 
above  140  dB  induced  profound  and 
sustained  avoidance  behavior  in  wild 
harbor  porpois(;.s  (Southall  et  al.,  2007). 
Rapid  habituation  was  noted  in  some 
hut  not  all  .studies.  There  is  no  data  to 
indicate  whether  other  high  fr(;(pi(;ncy 
C(;ta(:(;ans  are  as  sensitive  to 
anthr()|)()g(;nic  sound  as  harbor 
porpoises  are. 

The  studies  that  a(l(lr(;.ss  the  r(;.spons(;.s 
of  pinni])(;(l.s  in  water  to  n()n-])ul.s(; 
.sounds  include  data  gathered  both  in 
the  field  and  the  laboratory  and  r(;lat(;(l 
to  several  different  sound  s()urc(;s  (of 
varying  similarity  to  MFAS/HFAS) 
including:  AMDs,  ATOG,  various  non- 
pukse  sounds  u.sed  in  underwater  data 
communication:  underwat(;r  drilling, 
and  construction  noise.  Few  stii(ii(;.s 
(;xi.st  with  enough  information  to 
include  them  in  the  analysis.  The 
limited  data  suggested  that  exposures  to 
non-pulse  .sounds  hetw(;(;n  90  and  140 
(IB  generally  do  not  residt  in  .strong 
behavioral  r(;.sp()n.s(;s  in  jiinnipeds  in 
water,  hut  no  data  (;xist  at  higher 
r(;c(;iv(;d  levels. 

In  addition  to  summarizing  the 
available  data,  the  authors  of  Southall  et 
al.  (2007)  developed  a  severity  scaling 
syst(;m  with  the  intent  of  idtimately 
being  able  to  as.sign  .some  level  of 
biological  significance  to  a  resjjonse. 
F’ollowing  is  a  summary  of  their  scoring 
.system;  a  C()mj)r(;h(;n.siv(;  list  of  the 
h(;havior.s  associated  with  (;ach  .score, 
along  with  the  assigned  .scores,  mav  he 
found  in  the  r(;j)()rt: 

•  0-3  (Minor  and/or  brief  behaviors) 
inclu(l(;.s,  hut  is  not  limited  to:  no 
r(;.sj)()n.s(;:  minor  chang(;s  in  .sp(;(;(l  or 
locomotion  (hut  with  no  avoidance); 
individual  alert  behavior;  minor 
ces.sation  in  vocal  behavior;  minor 
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(;hang(!S  in  rospon.se  to  trained  behaviors 
(in  laboratory) 

•  4-(i  (Behaviors  with  higher 
potential  to  affect  foraging, 
reproduction,  or  survival)  includes,  hut 
is  not  limited  to:  moderate  changes  in 
speiul,  direction,  or  dive  |)rofil(!;  brief 
•slnl't  in  group  distribution;  prok)nged 
cessation  or  nullification  of  vocal 
Indiavior  (duration  >  duration  of  sound), 
minor  or  moderate  individual  and/or 
grou])  avoidance  of  .sound;  brief 
cessation  of  reproductive  behavior;  or 
refusal  to  initiate  trained  tasks  (in 
laboratory) 

•  7—9  (Behaviors  considered  likelv  to 
affect  the  afonanentioiKHl  vital  rates) 
includes,  hut  is  not  limited  to;  extensive 
or  j)rolonged  aggressive  behavior; 
moderate,  prolonged  or  significant 
.separation  of  females  and  dependent 
offs})ring  with  di.sruption  of  acou.stic 
reunion  mechanisms;  long-term 
avoidance  of  an  area;  outright  ])anic. 
.stampede,  .stranding;  threatening  or 
attacking  soinifl  source  (in  laboratory) 

Piitentiul  EiTects  of  Behavioral 
l)isliirl)aii(:e 

I’he  diffenait  wavs  that  marine 
mammals  respond  to  sound  are 
.sometimes  indicators  of  the  nltimat(! 
effect  that  exi)o.snr(!  to  a  given  stimulus 
will  have  on  the  well-being  (survival. 
repn)duction.  etc.)  of  an  animal.  'I’hen! 
is  little  marine  mammal  data 
(juantitatively  relating  the  exposure  of 
marine  mammals  to  sound  to  effects  on 
rei)roduction  or  survival,  though  data 
exists  for  terrestrial  species  to  which  we 
can  draw  com])ari.sons  for  marine 
mammals. 

Attention  is  the  cognitive  proc.ess  of 
selectively  concentrating  on  one  aspect 
of  an  animal’s  environment  while 
ignoring  other  things  (Posner,  1994). 
Because  animals  (including  humans) 
have  limited  cognitive  resources,  then; 
is  a  limit  to  how  much  sen.sorv 
information  they  can  process  at  any 
time.  'I’he  phenomenon  called 
“attentional  capture”  occurs  when  a 
stimulus  (usually  a  stimulus  that  an 
animal  is  not  concimtrating  on  or 
attending  to)  “captures"  an  animal’s 
attention.  This  shift  in  attention  can 
occur  consciously  or  suhcon.sciously 
(for  example,  when  an  animal  hears 
sounds  that  it  associates  with  the 
ap])roach  of  a  |)redator)  and  the  shill  in 
attention  can  he  sudtien  (Dukas,  2002; 
van  Ki),  2007).  Once  a  stimulus  has 
captured  an  animal’s  attention,  the 
animal  can  resj)ond  by  ignoring  the 
.stimnlus,  a.ssuming  a  “watch  and  wait” 
j)osture,  or  treat  the  .stimnlus  as  a 
disturbance  and  respond  accordingly, 
which  includes  scanning  for  the  source 


of  the  stimulus  or  “vigilance” 

(Cowlishaw  al  al.,  2004). 

Vigilance  is  normally  an  adaptive! 
behavior  that  hel]).s  animals  d(!t(!rmine 
the  pre.sence  or  absence  of  predators, 
asse.ss  their  distance  from  cons]i(!cifics. 
or  to  attend  cues  from  ])r(!y  (Beulnekoff 
and  I.ima,  1998;  Treves,  2000).  Desjjite 
those  benefits,  howeveir,  vigilance  has  a 
cost  of  time;  wluin  animals  focus  th(!ir 
attention  on  specific  environmental 
cu(!S,  they  are  not  attending  to  other 
activities  such  as  foraging,  'fhese  costs 
have  been  documented  h(!st  in  foraging 
animals,  where  vigilance  has  been 
shown  to  substantially  reduce  feeding 
rates  (Saino,  1994;  Beauchani])  and 
Livoreil,  1997;  Fritz  e/  al.,  2002). 

Animals  will  spend  more  time  h(!ing 
vigilant,  which  may  translate  to  le.ss 
time  foraging  or  resting,  when 
disturbance  stimnli  a])])roach  them 
more  directly,  remain  at  closer 
distances,  have  a  gniater  group  size  (for 
exam])le.  multiple  surface  vessels),  or 
wh(!n  they  co-occur  with  times  that  an 
animal  |)erceives  increased  risk  (for 
exam])le,  when  they  are  giving  birth  or 
accom])anied  by  a  calf).  Most  of  the 
puhlish(!d  literature,  howevin’,  suggests 
that  direct  approacluis  will  increase  the 
amount  of  time  animals  will  d(!dicate  to 
being  vigilant.  For  exampl(!,  bighorn 
sheep  and  Dali’s  sheej)  diidicated  mon! 
time  h(!ing  vigilant,  and  less  time  nesting 
or  foraging,  when  aircraft  made  direct 
a])])roaches  over  them  (l'’rid,  2001; 
Stockwell  at  al.,  1991). 

Several  authors  have  established  that 
long-term  and  intenst!  disturbance 
stimuli  can  cause  ])opnlation  declines 
by  r(!dnt:ing  the  body  condition  of 
individuals  that  have  hetiii  disturhtid, 
followed  by  reduced  rej)roductive 
succe.ss,  reduced  survival,  or  both  (Daan 
at  al.,  1990;  Madsen.  1994;  White, 

1983).  For  examj)le,  Mad.sen  (1994) 
reported  that  pink-footed  g{!ese  in 
undistnrhed  habitat  gained  body  mass 
and  had  about  a  40-percent  r(!])roductive 
succe.ss  rate  compared  with  geese  in 
disturh(!d  habitat  (hciing  consistently 
scared  off  the  fields  on  which  they  were 
foraging)  which  did  not  gain  mass  and 
had  a  17-])(!rcent  reproductive!  success 
rate.  Similar  r(!ductions  in  re])roductive 
success  have  been  reported  for  mule 
de(!r  di.sturhed  by  all-terrain  vehicles 
(Yarmolov  at  al.,  1988),  caribou 
disturh(!d  by  .seismic  (!xploration  blasts 
(Bradshaw  at  al.,  1998),  caribou 
disturbed  by  low-elevation  military  jet- 
fights  (Luick  at  al.,  1990),  and  caribou 
disturbed  by  low-elevation  jet  flights 
(Harrington  and  Veitch,  1992). 

Similarly,  a  study  of  elk  that  were 
di.sturhed  experimentally  by  pede.strians 
concluded  that  the  ratio  of  young  to 
mothers  was  inv(!rselv  related  to 


disturbance  rate  (Philhj)s  and 
Alldredge,  2(){)()). 

The  primary  mechanism  by  which 
increas(!d  vigilance  and  disturbance 
appear  to  affect  the  fitness  of  individual 
animals  is  by  disru])ting  an  animal’s 
tiiiK!  budget  and.  as  a  r(!snlt.  reducing 
the  time  they  might  spend  foraging  ami 
r(!sting  (which  increa.s(!s  an  animal’s 
activity  rate  and  (!nergy  d(!mand).  For 
exam])le,  a  study  of  grizzly  hexu's 
re])ort(!d  that  hears  disturbed  by  hik(!rs 
r(!duced  their  (!nergy  intake  by  an 
average  of  12  kcal/minnte  (.'j().2  x  lO’k)/ 
minute),  and  spent  energy  fleeing  or 
acting  aggressivelv  toward  hikers  (White 
at  al.  1999).  Alternately,  Ridgway  at  al.. 
(2()()())  r(!])orted  that  increa.sed  vigilanc;e 
in  hottleno.se  dol])hins  exposed  to  sound 
over  a  .l-day  ])eriod  did  not  cause  any 
sleej)  deprivation  or  stre.ss  effects  such 
as  changes  in  corti.sol  or  e])inej)hrine 
levels. 

On  a  related  note,  many  animals 
perform  vital  functions,  such  as  feeding, 
resting,  traveling,  and  socializing,  on  a 
diel  cyc;le  (24-honr  cycle).  Suh.stantive 
luibavioral  reactions  to  noise  ex])osure 
(such  as  di.sruption  of  critical  life 
functions,  displacement,  or  avoidance  of 
im])ortant  habitat)  are  more  likely  to  he 
significant  if  they  last  more  than  one 
diel  cycle  or  r(!cnr  on  suhsecjuent  davs 
(Southall  at  al..  2007).  Oonsequ(!ntly,  a 
behavioral  r(!spon.s(!  la.sting  less  than  1 
day  and  not  recurring  on  suh.seciuent 
days  is  not  considered  particularly 
.seven!  unless  it  could  directly  affect 
re]n'oduction  or  survival  (Southall  at  al., 
2007). 

In  response  to  the  National  Research 
(ionncil  of  the  National  Academies 
(200.'j)  review,  the  Office  of  Naval 
Research  founded  a  working  group  to 
formalize  the  Fopulation  Consecjuences 
of  Acoustic  Disturbance  (FCiAD) 
framework.  Tlu!  FCAD  model  c:onnei:ts 
observable  data  through  a  series  of 
transfer  funf:tions  using  a  cas(!  study 
approach.  The  long-term  goal  is  to 
im])rove  the  understanding  of  how 
effects  of  .sound  on  marine  mammals 
transfer  between  h(!havior  and  life 
functions  and  between  lile  functions 
and  vital  rates  of  individuals.  Th(!n,  this 
undenstanding  of  how  disturbance  can 
affect  the  vital  rates  of  individuals  will 
facilitate  the  further  as.s(!s,sment  of  the 
])opulation  level  effects  of 
anthro])ogenic  sound  on  marine 
mammals  by  jiroviding  a  cpiantitative 
a])proach  to  evaluate  effects  and  the 
relationship  h(!twe(!n  takes  and  possible 
changes  to  adult  survival  and/or  annual 
recruitment. 

Stranding  and  Mortality 

When  a  live  or  dead  marine  mammal 
.swims  or  floats  onto  shore  and  becomes 


Federal  Register/ Vol.  78,  No.  21  / Thursday,  lanuary  31,  2013 / Proposed  Rules 


7005 


“l)(!a(:hod”  or  in(;apal)l(;  of  returning  to 
sea,  the  event  is  termed  a  “stranding” 
(Geraei  e/  al.,  1999;  lynrin  and  Geraci, 
2()()2:  Cieraci  and  hounsl)ury,  2()().'5: 

NMFS,  2007).  The  legal  definition  fora 
.stranding  within  the  U.S.  is  that  (A)  “a 
marine  mammal  is  (hnid  and  is  (i)  on  a 
beach  or  shore  of  the  United  .States:  or 
(ii)  in  waters  under  the  jurisdiction  of 
the  United  .States  (including  any 
navigable  waters);  or  (B)  a  marine 
mammal  is  alive  and  is  (i)  on  a  beach 
or  shore;  of  the  United  .States  and  unable 
to  return  to  the  water;  (ii)  on  a  beach  or 
shore;  e)f  the  Unite;el  .States  anel,  altheeugh 
eihle  te)  reteirn  te;  the  water,  is  in  ne;eel  e)f 
ajjjjarent  meelical  attention;  or  (iii)  in 
the  waters  uneler  the  jnriseliedion  of  the 
United  .States  (including  any  navigable 
waters),  hut  is  unable  to  re;turn  te;  its 
natural  heebitat  uneler  its  e)wn  power  e)r 
withenit  as.si,stane;e.”  (10  U..S.G.  142lh). 

Meirine;  mammals  are;  kne)wn  to  stnind 
fe)r  a  variety  e)f  reeesons,  such  as 
infee:tiou.s  agents,  biote)xicosi.s, 
starvation,  fishe;rv  interaeliem,  shi]) 
strike,  unusual  (3e:e;anogra])hic  or 
we;athe;r  events,  se)unel  e;xpe)sure,  or 
e:omhinatie)ns  e)f  the;.se  stresseers 
sustaineel  e;one:nrre;ntly  or  in  se;ries. 
Ue)wever,  the  e:aeise;  e)r  e:anse;s  e)f  me)st 
stranelings  are;  nnkne)wn  (Ge;rae:i  at  al., 
1970;  Eaton,  1979;  Oelell  at  al..  1980; 

Be;st,  1982).  Numere)ns  stuelies  suggest 
that  the;  ])hysiole)gy.  he;havie)r.  habitat 
re;latie)nships,  ;ege,  eer  eieenelitieen  of 
e:e;tace;ans  may  cause  them  te;  stranel  e)r 
might  pre;elis])o.se;  them  te;  stranel  when 
e;xpos(;el  te)  aneether  phene)mene)n.  These 
seiggestions  are;  consi.stent  with  the 
exniedusions  of  mnnerons  eether  stuelies 
that  have;  eleme)nstrate;el  that 
exnnhinations  e)f  elissimilar  .stressors 
e;ommonly  combine  to  kill  an  animal  or 
elramatie;ally  reehie:e  its  fitne;.ss,  even 
the)ugh  e)ne  exjDosure  withe)ut  the  e)ther 
ele)e;s  not  j)roehice  the  same  result 
(Ghre)u.s.se).s,  2()()0:  Greek  2()().'5:  De;Vrie;.s 
at  al..  2()()3:  Fair  and  Be;cker.  2()()();  Foley 
at  al.,  2001;  Moherg,  2000;  Relvea. 

200.'5a,  200.'5h:  Romero,  2004;  .Sih  at  al., 
2004).  Fen-  referene;e,  between  2001  anel 
2009,  there;  was  an  annual  eevereige  e)f 
1,400  e:e;t<icean  .stranelings  anel  4,300 
j)inni])e;d  stranelings  along  the  e;e)a.st.s  of 
the  continental  U..S.  anel  Alaska  (NMF.S, 
2011). 

.Se;veral  .soure;es  have  puhlisheel  lists 
e)f  mass  stranding  events  of  e:etae:e;an.s  in 
an  iittempt  to  ielentifv  relationshi]).s 
l)e;twe;e;n  tho.se  straneling  eve;nts  anel 
military  seniar  (Uilele;hranel.  2004;  l\V(k 
200.');  Taylor  at  al.,  2004).  lu)!'  e;xample, 
hase;el  on  a  review  of  straneling  re;ce)rel.s 
between  1900  anel  199.'j,  the; 

Inte^rnational  Whaling  Ge)mmi.s.sie)n 
(200.'))  iele;ntified  ten  mass  straneling 
events  e)f  Gnvie;r’s  heakeel  whales  hael 
l)e;e;n  reported  anel  one  mass  straneling  of 


four  Bairel’s  l)e;ake;el  wheile.  The;  IWG 
e;e)ne;luele;el  that,  e)nt  e)f  eight  .stranding 
events  repeerteel  from  the;  miel-1980.s  te) 
the;  .summe;r  of  2003,  .se;ven  hael  l)e;e;n 
e:e)ine;iele;nt  with  the;  use  e)f  tae;tical  miel- 
fre;epie;ncy  seenar,  eene  e)f  theese  .se;ve;n  hael 
l)e;e;n  assoedeiteel  with  the  use  e)f  tactie:al 
le)w-fi'e;e]ne;ne:y  seemir,  anel  the  remaining 
straneling  event  hael  been  a.s.se)e:iated 
with  the  n.se  of  .sei.smie:  airgnns. 

Me)st  e)f  the;  stranding  events  revieweel 
by  the;  lnte;rnatie)nal  Whaling 
Gommissie)))  involveel  l)e;ake;el  whales.  A 
mass  .straneling  of  Gnvier’s  heeaked 
whale;.s  in  the  ea.ste;rn  Me;eliterranean  .Sea 
e)e;e:nrre;d  in  1990  (Frantzis,  1998)  anel 
mass  stranding  events  involving 
Ciervais’  ht;akeel  whale;.s.  Blainville’s 
heakeel  whales,  anel  Gnvier’s  l)e;ake;el 
whales  e)e;curreel  off  the  ce)a.st  e)f  the 
Ganary  Islanels  in  the  late  1980s 
(.Simmonels  anel  Le)pe;z-Juraele),  1991). 
The  stranding  events  that  occurre;el  in 
the  Ganary  Islanels  anel  Kypari.ssiake).s 
Gulf  in  the  late  1990.S  anel  the;  Bahamas 
in  2000  have  l)e;en  the  ineest  intensivelv- 
studieel  meiss  straneling  e;vent.s  anel  have; 
been  a.sse)e:iate;el  with  naval  maneuve;rs 
inve)lving  the;  n.se  e)f  tae:tie:al  sonar. 

Be;twe;e;n  1900  anel  2000.  48  stranelings 
(08  pe;re;e;nt)  inveelveel  l)e;ake;el  whales, 
three;  (4  pe;re:e;nt)  inve)lve;el  ele)lphin.s,  anel 
14  (20  pe;re;ent)  inve)lve;el  whale;  spe;e:ie;.s. 
(invier’s  heakeel  whales  were;  inve)lveel 
in  the  greatest  ninnl)e;r  e)f  these;  events 
(48  e)r  08  pe;re;ent),  fe)lle)weel  by  sperm 
whale;.s  (seven  e)r  10  i)e;re:ent),  anel 
Blainville’s  <mel  Ge;rv;n.s'  he;akeel  whale;.s 
(fe)ur  e;ach  eer  0  ])e;re:ent).  Naval  activities 
(ne)t  just  ae:tivitie;.s  e;onelue:te;el  by  the  U..S. 
Navy)  that  might  have;  involveel  active 
.se)nar  are  repe)rteel  te)  have  e:e)incieled 
with  nine  e)r  10  (13  te)  14  pere;e;nt)  of 
tho.se  straneling  e;venls.  Be;tween  the 
miel-1980.s  anel  2003  (the  perioel 
reported  by  the  International  Whaling 
Gommission),  we  ielentified  reports  e)f 
44  mass  e:etae:ean  stranding  e;vent.s  of 
whie:h  :it  least  seven  were  coinenelent 
with  naval  exeredses  that  were;  using 
MFA.S. 

Strandings  Associated  With  impulse 
Sound 

During  a  Naw  training  event  on 
Mare;h  4,  2011  at  the  Silver  Strand 
Training  Gomplt;x  in  San  Die;ge), 
Galifeernia,  three;  e)r  i)e)s.sil)ly  fe)ur 
elolphins  we;re;  killeel  in  an  e;xple)sion. 
During  an  nnde;i'wate;r  elete)natie)n 
training  e;vent,  a  j)e)el  e)f  100  te)  I.'IO  long- 
l)e;ake;el  ce)nmion  elolphins  were 
e)l).serve;d  moving  towarel  the  700-yel 
(040.1 -m)  exe:lnsion  ze)ne;  areeunel  the 
e;xple)sive  charge,  me)nite)re;d  by 
j)er.se)nnel  in  a  safe;ty  heeat  and 
])artie:ipants  in  a  dive;  l)e)at. 
Appre)ximate;ly  .')  minutexs  remenneel  on 
a  time-elelay  fuse  ce)nnecteel  to  a  single 


8.70  II)  (3.97  kg)  e;xple).sive  charge  (G-4 
and  de;tonatie)n  coiel).  Although  the  elive 
l)e)at  was  plae:eel  l)e;twe;en  the  pe)el  anel 
the  ex])le).sive;  in  an  effe)rt  te)  guiele  the; 
ele)lphins  away  fre)m  the  are;a,  that  efldrt 
was  nnsnce:(;.ssfid  anel  thre;e  le)ng-he;ake;el 
e;ommon  de)lj)hin.s  near  the  explosion 
elieel.  In  aelelilie)n  to  the  three  eleelphins 
ibnnel  ele;ael  e)n  Mare:h  4,  the  remains  of 
a  fe)nrth  ele)l])hin  were;  eliscove;ie;el  e)n 
Mare:h  7,  2011  near  Oe;e;an  B(;ach. 
Galife)rnia  (3  elays  later  anel 
apj)re)ximate;ly  11.8  mi.  |19  km|  from 
.Silver  .Stranel  where;  the  training  event 
e)e:e;urreel),  whie:h  might  akso  have;  heeai 
re;late;d  te)  this  event.  Association  e)f  the 
fourth  stranding  with  the  training  event 
is  uncertain  l)e;cau.se  elolphins  stranel  on 
a  re;gular  basis  in  the  .San  Die;go  are)a. 
De;tails  such  as  the  deelphins’  ele;pth  anel 
distance  from  the  e;xplosive  at  the  time 
of  the  eletonation  coulel  ne)t  he  e.stimate;d 
fre)m  the  2.')0  yel  (228.0  m)  stanele)ff  pe)int 
of  the  e)l)sei'vers  in  the  elive  boat  eer  the 
.safe;ty  heeat. 

These  ele)lj)hin  mortalities  are  the  eenly 
kne)wn  e)e;e:nrrene:e  e)f  a  U..S.  Navy 
training  or  testing  event  inveelving 
imj)ul.se;  energy  (nnelerwater  ele;te)natie)n) 
that  eamseel  meertality  e)r  injury  te)  a 
marine  mammal.  De;.s])ite  this  being  a 
rare;  e)e:e;nrre;ne:e;,  the  Navy  has  re;vie;we;el 
training  re;epurement.s,  ,siife;tv 
pre)e:e;elnre;.s,  anel  ])e)s.sihle;  mitigatie)n 
me;asure;.s  anel  implementeel  edianges  to 
reelue:e  the  pe)tential  for  this  te)  oe.cur  in 
the;  future.  Diseaissieens  e)f  pre)e;e;elure;.s 
iis.se)e:iate;el  with  the;.se  anel  eether  tneining 
anel  testing  events  are  i)re;.se;nte;el  in  the 
Mitigation  .sectie)n. 

Strandings  Associated  With  MFAS 

Over  the  ])a.st  10  years,  there  have; 
l)e)en  five  straneling  ewents  coincielent 
with  military  miel-freeiuenew  seenar  n.se 
in  which  (;xposure  to  sonar  is  believeel 
te)  have  l)e;e;n  a  ce)ntril)uting  facte)r: 
Gre;ee;e  (1990);  the  Bahamas  (2000); 
Madeira  (2000);  Ganary  Islanels  (2002): 
anel  .Sj)ain  (2000).  Adeiitionally,  in  2004, 
eluring  the  Rim  of  the  Pacific  (RIMPAG) 
exeren.ses,  between  I.'IO  anel  200  usiudly 
pelagie:  melon-heaeleel  whales  e)e;e;uj)ieel 
the  shalle)w  waters  e)f  Hanalei  Bay, 
K.iuai,  Hawaii  for  over  28  hours.  NMF.S 
elete;rmineel  that  MFA.S  was  a  ])lausil)le. 
if  ne)t  likelv,  e:e)ntril)nting  faedor  in  what 
may  have  he;en  a  e:e)nfluence;  e)f  eve;nts 
that  led  te)  the;  .stnmeling.  A  number  e)f 
e)the;r  straneling  eve;nts  e:e)ine:ielent  with 
the  e)])e;ration  of  miel-fre;e|uene:y  .sonar, 
inedneling  the  ele;ath  of  he;ake;el  whale;.s  e)r 
e)the;r  sjieedes  (minke  whales,  elwarf 
sperm  whales,  pilot  whales),  have  l)e;en 
re;j)e)rted;  he)wever,  the  meijority  heive 
not  l)ee;n  inve.stigated  to  the  ele;gre;e 
ne;e:e;.ssarv  to  ele;termine  the  e:ause  of  the 
straneling  and  only  one  of  these 
stranding  events,  the  Bahamas  (2000), 
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was  associated  with  exercises 
conducted  by  the  U.S.  Navy. 

fiYeece  (19f)(i) — Twtdve  (aivier’s 
beaked  whales  stranded  atypically  (in 
both  time  and  space)  along  a  38.2-km 
strand  oi  the  Kypari.ssiakos  (inli Coast 
on  May  12  and  13.  ItttHi  (Frantzis. 

1008).  From  May  11  through  May  15. 
the  North  Atlantic  Treaty  Organization 
(NA  TO)  research  ves.sel  Alliance  was 
conducting  sonar  tests  with  signals  ol 
(iOl)  llz  ami  3  kHz  and  source  levels  of 
228  and  228  dl3  re;  IgPa.  respectively 
(D'Amico  and  Verhoom,  1008;  D'Spain 
at  al..  2008).  The  timing  and  location  of 
the  testing  encompassed  the  time  and 
l(K;ation  of  the  strandings  (Frantzis, 

1008). 

Necropsies  of  eight  of  the  animals 
were  perforimul  hut  were  limited  to 
basic  external  examination  and 
sampling  of  .stomach  {;ontents.  blood, 
and  skin.  No  (iars  or  organs  w(;re 
collected,  and  no  histologi(;al  samples 
were  pr(;.ser\'ed.  No  apparent 
abnormalities  or  wounds  were  found. 
Fxamination  of  photos  of  the  animals, 
taken  soon  after  their  death,  revealed 
that  the  (wes  of  at  least  four  of  the 
individuals  were  bleeding.  Photos  were 
taken  .soon  after  their  death  (Frantzis. 
21)04).  Stomach  contimts  contained  tin; 
llesh  of  {;e])halopods.  indicating  that 
feeding  had  nicently  tak(!n  ])la(;e 
(Frantzis.  1008). 

All  available  information  regarding 
the  conditions  as.sociated  with  this 
stranding  event  were  com]nled.  and 
many  potential  causes  wen;  examined 
including  major  ])ollntion  events, 
prominent  tectonic;  activity,  unusual 
l)hv.sical  or  meteorological  events, 
magnetic;  anomalicjs.  epizoc)tic;.s.  and 
c:c)nvc;ntic)nal  military  ac:tivitie.s 
(Intc'rnational  (ic)unc;il  for  the 
Fxploration  of  the  Scia.  2()().'5a). 

Howcwer.  none  of  thc'.se  ])c)tc!ntial  causers 
c;oinc;iclc;cl  in  time  or  spac;c;  with  the 
ma.ss  stranding,  or  c;c)nld  ex})lain  its 
c:harac:terlstic;s  (Intcnnational  (Council  for 
the  F]xploration  of  the  Sc;a,  20l).5a).  The 
robust  c:c)nditic)n  of  the  animals,  plus  the 
rcu;cmt  stomac:!)  c;ontent.s,  is  inconsistent 
with  pathogcniic;  c:an.se.s.  In  addition, 
cmvironmental  c;ausc!.s  c:an  he;  ruled  out 
as  thc;re  were  no  unusual  environmental 
c:irc;um.stanc:c;.s  or  events  before  or  during 
this  time;  |)c;ric)cl  and  within  the  general 
icroximity  (Frantzis,  2004). 

l}c;c;ansc;  of  the  rarity  of  this  mass 
stranding  of  Cuvier’s  i)c;akc;d  whales  in 
the  Kypari.ssiakos  (iidf  (first  one  in 
history),  the  jcrohahility  for  the  two 
c;vc;nts  (the  military  c;xc;rcisc;s  and  the 
strandings)  to  c:oinciclc;  in  time  and 
lc)c:ation.  while  being  inclc;jK;nclc;nt  of 
c;ac;h  other,  was  thought  to  he  c;xtrc;mc;ly 
low  (F’rantzis.  1998).  However.  hc;c:au.se 
fidl  nc;c;ropsic;s  had  not  been  c;oncluc;tecl. 


and  no  abnormalities  wc;rc;  noted,  the 
c;ause  of  the  strandings  c:c)ulcl  not  he; 
prc;c:isc;ly  clc;tc;rminc;d  (Cox  at  al.,  2008). 

A  Bic)ac;c)u.stic:.s  Panel  c:c)nvc;nc;d  hv 
NATtl  c:c)ncluclc;d  that  the;  c;vidc;nc;c; 
available  did  not  allow  them  to  ac:c:c;|)t 
or  rc;jc;c;t  .sonar  c;x])c)surc;s  as  a  c:ausal 
agc;nt  in  the.se;  stranding  c;vc;nts.  'fhe 
analysis  of  tliis  stranding  event 
prc)vicl(;cl  su))])ort  for.  hut  no  c:lear 
eviclc;nc;c;  for,  the  c;au.sc;-ancl-c;ffc;c;t 
relationship  of  tac:tic:al  sonar  training 
ac;livitic;.s  and  hc;akc;cl  whale  strandings 
(Cox  at  al..  2008). 

Bahamas  (20()()) — NMFS  and  the 
Navy  prc;parc;d  a  joint  report  acldrc;.ssing 
the  multi-.s])c;c;ic;.s  stranding  in  the 
Bahamas  in  2000,  whic;h  took  place 
within  24  hours  of  U.S.  Navy  ships 
using  MFAS  as  thc;y  passed  through  the 
Northc;a.st  and  Northwest  Prc)viclc;nc:c; 
(flannels  on  Marc:h  1.5-18,  2000.  The 
ships,  whic;li  o])c;ratc;cl  both  AN/SQ.S- 
.53(f  and  AN/SQ.S-.58,  moved  through 
the  c:hannc;l  while  c;mitting  sonar  pings 
ap|)rc)ximatc;ly  every  24  sc;c:c)nds.  Of  the 
17  c:c;tac:c;ans  that  .stranded  c)vc;r  a  38-hr 
period  (Cuvier’s  hc;aked  whalc;s. 
Blainville's  hc;akc;cl  whalc;s.  minke 
whales,  and  a  .s])ottc;d  dolphin),  .sc;vc;n 
animals  cli(;d  on  the  hc;ac:h  (five  Cuvier’s 
hc;akc;d  whalc;.s,  one  Blainville’s  hc;akc;cl 
whale,  and  the;  .s])ottc;d  clc)l|)hin),  while 
the  other  10  were;  returned  to  the  water 
alive  (though  thc;ir  ultimate  fate  is 
unknown).  As  cli.sc;u.ssed  in  the;  Bahamas 
rc;i)c)rt  (DOC/DON,  2001),  there  is  no 
likely  as,sc)c:iatic)n  between  the  minke 
whale  and  s])c)ttc;d  dolphin  strandings 
and  the  operation  of  MFAS. 

Nc;c:roj).sic;.s  wc;rc;  ])c;rformecl  on  five  of 
the  stranclc;cl  hc;akc;cl  whales.  All  five 
nc;c:rop.sic;cl  hc;aked  whales  were  in  good 
body  c:ondition,  showing  no  signs  of 
infc;c.tion,  clisc;asc;.  shij)  strike,  blunt 
trauma,  or  fishc;ry  related  injuries,  and 
three  .still  had  food  remains  in  thc;ir 
stomachs.  Auditory  structural  damage 
was  cli.scovc;rc;d  in  four  of  the  whales. 
.spc;cific;allv  bloody  effusions  or 
hemorrhaging  around  the  ears.  Bilateral 
intrac:oc;hlc;ar  and  unilateral  tc;m])oral 
rc;gic)n  suharac:hnoicl  hemorrhage,  with 
blood  c;lots  in  the  latc;ral  vc;ntric;l(;s, 
were  found  in  two  of  the  whalc;,s.  'Phrec; 
of  the  whalc;.s  had  small  hemorrhages  in 
their  ac:c)ustic:  fats  (loc;atecl  along  the  jaw 
and  in  the  melon). 

A  c:omprc;hc;nsivc;  invc;.stigation  was 
c;onduc:tc;cl  and  all  possible  c:aii.sc;s  of  the 
stranding  c;vent  were  c:c)nsidc;rc;cl, 
whc;thc;r  thc;y  sc;c;nu;cl  likely  at  the  outset 
or  not.  Based  on  the  way  in  whic:h  the; 
strandings  c;c)inc:iclecl  with  ongoing 
naval  ac:tivity  involving  tac;tic:al  MFAS 
use.  in  terms  of  both  time  and 
gc;c)graphy,  the  nature  of  the 
j)hy.sic)lc)gic;al  c;ffc;c;t.s  c;x])c;ric;nc:c;cl  hv  the 
dc;acl  animals,  and  the  ah.sc;nc:c;  of  anv 


other  ac;oustic:  sourc:c;.s,  the  invc;stigatic)n 
tc;am  c:c)nc;hulc;cl  that  MFA.S  aboard  l].,S. 
Navy  ships  that  were  in  use;  during  the 
ac:tivc;  sonar  c;xc;rc;isc;  in  c]U(;.stion  wc;rc; 
the;  most  |)laii.sihlc;  sourc;c;  of  this 
ac;c)ustic:  or  impidsc;  trauma  to  hc;akc;d 
whalc;.s.  This  sound  .sc)urc:c;  was  ac;tivc;  in 
a  c:om])lc;x  c;nvironmc;nt  that  inc:hidc;d 
the  ])rc;sc;nc;c;  of  a  .surfac;e  duc:t,  unusual 
and  slc;c;|)  bathymetry,  a  c;onstric:lc;d 
c;hannc;l  with  limited  c;grc;.ss,  intcaisive 
use;  of  multiple,  ae;tive;  sonar  units  over 
an  e;xte;nele;el  period  of  time,  and  the; 
pre;sene:e;  of  heake;el  whale;.s  that  a])])e;ar 
to  he  sensitive  to  the  fre;e]ue;ne:ie;s 
produe:e;d  by  the;se;  ae;tive;  sonars.  The 
investigation  team  e;e)ne:hiele;el  that  the; 
e:ause  of  this  stranding  e;vent  was  the; 
e:onfluene:e  of  the;  Navy  MFA.S  and  these 
e:e)ntrihute)ry  fae:te)rs  working  together, 
and  further  ree:omme;neleel  that  the  Navy 
avoid  operating  MFA.S  in  situations 
whe;re;  these;  five  fae;te)r.s  would  he  likely 
to  oe;e;ur.  This  report  does  not  e;oncluele; 
that  all  five  of  these  fae:tor.s  mu.st  he; 
jire.sent  for  a  stranding  to  occur,  nor  that 
l)e;ake;el  whales  are  the;  only  .spe;e:ie;s  that 
e;oulel  potentially  he;  affe;e:te;d  by  the; 
e:e)nflue;ne:e;  of  the  othe;r  fae:tors.  Based  on 
this,  NMF.S  he;lie;ve;s  that  the;  o})e;ratie)n 
of  MFA.S  in  situations  where  .surfae:e; 
ducts  exist,  or  in  marine;  environments 
defined  by  ste;e;])  bathymetry  and/or 
e:onstrie:te;d  e:hanne;ls  may  ine;re;ase;  the 
like;lihe)e)el  of  ])re)elucing  a  sound  field 
with  the;  potential  to  cause;  e:e;tae;e;ans 
(e;s])e;e;ialiy  beaked  whale;.s)  to  strand, 
and  therefore,  suggests  the;  need  for 
ine;re;ased  vigilane:e;  while;  e)])e;rating 
MFA.S  in  these  areas,  e;,spe;e;iallv  when 
h(;ake;el  whales  (or  potentially  other 
deep  divers)  are;  likely  present. 

Madeira,  Si)ain  (2()()()) — From  May 
10-14.  2()()0,  three  Cuvie;r’.s  beaked 
whales  we;re;  found  atypie:ally  stranded 
on  two  islands  in  the;  Madeira 
are;hipe;lago,  Portugal  (Cox  et  al..  2008). 
A  fourth  animal  was  re])e)rte;el  floating  in 
the;  Madeiran  waters  by  fisherman  hut 
did  not  e:ome  ashore;  (Woods  Hole 
()e;eanographie;  Institution,  200.5).  Joint 
NATO  am))hihious  training 
pe;ac:e;ke;eping  exereases  involving 
j)artie:ipants  from  17  countries  80 
warships,  took  j)lae:e  in  Portugal  during 
May  2-1.5,  2000. 

The  he)elie;s  of  the;  thre;e;  stranded 
whales  were  examined  ])o.st  mortean 
(Woods  Hole;  ()e:e;anogra])hic  In.stitution. 
200.5),  though  only  one;  of  the  stranele;el 
whale;s  was  fre;sh  e;ne)ugh  (24  hours  afle;r 
.stranding)  to  he  ne;cropsie;el  (Cox  et  al.. 
2008).  Results  from  the;  neea'ojjsy 
re;ve;ale;el  e;vide;ne:e;  of  hemorrhage  and 
e:onge;stie)n  in  the;  right  lung  and  both 
kielne;ys  (C,ox  et  al.,  2008).  There;  was 
also  e;vieh;ne',e  of  inte;re:e)chh;ar  and 
intraeaanial  heanorrhage;  similar  to  that 
whiedi  was  observed  in  the  whales  that 
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stranded  in  the  Baliamas  event  (Cox  et 
(iL,  2()()(i).  Then;  were  no  signs  of  l)liint 
trauma,  and  no  major  fractures  (Woods 
Hole  Oceanogra])hic  Institution,  2005). 

The  cranial  sinuses  and  airways  were 
found  to  he  cdear  with  little  or  no  fluid 
deposition,  which  may  indicate  good 
pre.servation  of  tissues  (Woods  Hole 
()ceanogra])hic  Institution,  2005). 

.Several  observations  on  the  Madeira 
stranded  beaked  whales,  such  as  the 
pattern  of  injury  to  the  auditory  .system, 
are  the  same  as  those  observed  in  the 
Bahamas  strandings.  Blood  in  and 
around  the  eyes,  kidney  lesions,  ])leural 
hemorrhages,  and  conge.stion  in  the 
lungs  are  particularly  consistent  with 
the  pathologies  from  the  whales 
.stranded  in  the  Bahamas,  and  are 
consistent  with  stress  and  pressure 
related  trauma.  The  similarities  in 
pathology  and  stranding  patterns 
between  these  two  ev(mt.s  suggest  that  a 
similar  pressure  event  may  have 
precijhtated  or  contributed  to  the 
.strandings  at  both  sites  (Woods  Hole 
Oc(xmograj)hic  Institution.  2005). 

Even  though  no  definitive  causal  link 
can  he  made  hetwcum  the  stranding 
event  and  naval  exercises,  certain 
conditions  may  have  exi.sted  in  the 
exerci.se  area  that,  in  their  aggregate, 
may  have  contributed  to  the  marine 
mammal  .strandings  (Freitas,  2004): 
exerci.ses  were  conducted  in  areas  of  at 
least  547  fathoms  (1,000  m)  depth  near 
a  shoreline  where  there  is  a  ra])id 
change  in  hathvmetrv  on  the  order  of 
.547  to  3,281  fathoms  (1.000  to  0.000  m) 
occurring  across  a  relatively  short 
horizontal  distance  (Freitas,  2004); 
multiple  .ships  were  operating  around 
Madeira,  though  it  is  not  known  if 
MFA.S  was  used,  and  the  sjjecifics  of  the 
sound  sources  used  an;  unknown  (Cox 
(it  al.,  2000,  Freitas,  2004);  ami  exerci.ses 
took  jilace  in  an  area  surrounded  hv 
landmasses  .separated  by  less  than  35 
nm  (05  km)  and  at  least  10  nm  (19  km) 
in  length,  or  in  an  emhayment.  Exercises 
involving  multiple  ships  employing 
MFA.S  near  land  may  produce  sound 
directed  towards  a  channel  or 
emhayment  that  may  cut  off  the  lines  of 
(;gress  for  marine  mammals  (Freitas, 
2004). 

(Ainaiy  Islands,  Spain  (2002) — The 
.southea.stern  area  within  the  Canarv 
Islands  is  well  known  for  aggregations 
of  beaked  whales  due  to  its  ocean 
dejjths  of  greater  than  547  fathoms 
(1,000  m)  within  a  few  hundred  meters 
of  the  coa.stline  (Fernandez  at  al.,  2005). 
On  .September  24,  2002,  14  beaked 
whales  were  found  stranded  on 
Fuerteventura  and  Lanzarote  Islands  in 
the  Canarv  Islands  (International 
Council  for  Exjdoration  of  the  .Sea, 
2005a).  Seven  whales  died,  while  the 


remaining  seven  live  whales  w(;re 
returned  to  dee])er  waters  (Fernandez  at 
al.,  2005).  Four  beaked  whales  were 
found  stranded  dead  over  the  next  three 
days  either  on  the  coast  or  floating 
offshore.  Th(;s(;  strandings  occurred 
within  near  jiroximity  of  an 
international  naval  exercise  that  utilized 
MFA.S  and  involv(;d  numerous  surface 
warshi])s  and  several  submarines. 
.Strandings  began  about  4  hours  after  the 
onset  of  MFA.S  activity  (International 
Council  for  Exploration  of  the  Sea, 

2005a;  Fernandez  at  al.,  2005). 

Eight  Cuvier’s  beaked  whales,  one 
Blainville’s  beaked  whale,  and  one 
Cervais’  beaked  whale  were  necro]5sied, 
six  of  them  within  12  hours  of  stranding 
(Fernandez  at  al.,  2005).  No  pathogenic 
bacteria  were  isolated  from  the  carcasses 
(Jepson  at  al.,  2003).  The  animals 
displayed  severe  vascidar  congestion 
and  hemorrhage  especially  around  the 
tissues  in  the  jaw,  ears,  brain,  and 
kidneys,  displaying  marked 
disseminated  microvascular 
hemorrhages  a.ssociated  with 
widespread  fat  emboli  (Ie]3.son  at  (d., 
2003;  International  Council  for 
Ex])loration  of  the  .Sea,  2005a).  .Several 
organs  contained  intrava.scular  bubbles, 
although  definitive  evidence  of  gas 
emholism  in  vivo  is  difficnlt  to 
determine  after  death  (Jepson  at  al., 
2003).  The  livers  of  the  necro]),sied 
animals  were  the  mo.st  consist(;ntly 
affected  organ,  which  contained 
macroscopic  gas-filled  cavities  and  had 
variable  degrees  of  fihrotic 
enca]).sulation.  In  some  animals, 
cavitary  lesions  had  extensively 
replaced  the  normal  ti.ssue  (Jep.son  at  al., 
2003).  .Stomachs  contained  a  large 
amount  of  fresh  and  undigested 
contents,  suggesting  a  rajjid  onset  of 
disea.se  and  death  (F’ernandez  at  al., 
2005).  Head  and  neck  Ivmph  nodes 
were  enlarged  and  congested,  and 
IKirasites  were  found  in  the  kidneys  of 
all  animals  (Fernandez  at  (d.,  2005). 

The  as.sociation  of  NATO  MFAS  use 
close  in  space  and  time  to  the  beaked 
whale  strandings,  and  the  similarity 
between  this  stranding  event  and 
previous  beaked  whale  mass  strandings 
coincident  with  sonar  use,  suggests  that 
a  similar  scenario  and  causative 
mechanism  of  .stranding  may  he  shared 
between  the  events.  Beaked  whales 
stranded  in  this  event  demonstrated 
brain  and  auditory  system  injuries, 
hemorrhages,  and  congestion  in 
multi])le  organs,  similar  to  the 
pathological  findings  of  the  Bahamas 
and  Madeira  .stranding  events.  In 
addition,  the  nec.ro]).sy  results  of  Oanarv 
Islands  stranding  event  lead  to  the 
hypothesis  that  the  presence  of 
disseminated  and  widespread  gas 


hubbies  and  fat  emboli  were  indii.ative 
of  nitrogen  bubble  formation,  similar  to 
what  might  he  expected  in 
decompression  sickness  (Jep.son  at  al., 
2003;  Immandez  at  al.,  2005). 

Ilanalai  Bay  (2004) — On  July  3  and  4. 
2004,  a})])roximately  150  to  200  melon¬ 
headed  whales  occupied  the  shallow 
waters  of  the  Hanalei  Bay,  Kaua’i. 

Hawaii  for  over  28  hrs.  Attendees  of  a 
canoe  blessing  observed  the  animals 
entering  the  Bay  in  a  single  wave 
formation  at  7  a.m.  on  July  3.  2004.  The 
animals  were  observed  moving  hack 
into  the  shore  from  the  mouth  of  the  Bav 
at  9  a.m.  The  usually  pelagic  animals 
milled  in  the  shallow  hay  and  were 
returned  to  deei)er  water  with  human 
assistance  beginning  at  9:30  a.m.  on  Julv 
4.  2004,  and  were  out  of  sight  by  10:30 
a.m. 

Only  one  animal,  a  calf,  was  known 
to  have  died  following  this  event.  The 
animal  was  noted  alive  and  alone  in  the 
Bay  on  the  afternoon  of  July  4,  2004, 
and  was  found  dead  in  the  Bay  the 
morning  of  Jidy  5,  2004.  A  full 
necropsy,  magnetic  resonance  imaging, 
and  com]juterized  tomography 
examination  were  performed  on  the  calf 
to  determine  the  manner  and  cause  of 
death.  The  combination  of  imaging. 
necroj).sy  and  histological  analy.ses 
found  no  evidence  of  infectious, 
internal  tranmatic,  congenital,  or  toxic 
factors.  C’ause  of  death  could  not  he 
definitively  determined,  hut  it  is  likelv 
that  maternal  se])aration.  poor 
nutritional  condition,  and  dehvdration 
contributed  to  the  final  demi.se  of  the 
animal.  Although  we  do  not  know  when 
the  calf  was  separated  from  its  mother, 
the  animals’  movement  into  the  Bay  and 
suhsecjuent  milling  and  re-grouping  mav 
have  c;ontril)uted  to  the  sejjaration  or 
lack  of  nursing,  especially  if  the 
maternal  bond  was  weak  or  this  was  an 
inexperienced  mother  with  her  first  calf. 

Environmental  factors,  abiotic  and 
biotic,  w(;re  analyzed  for  any  anomalous 
occurrences  that  woidd  have 
contributed  to  the  animals  entering  and 
n;maining  in  Hanalei  Bay.  The  Bay’s 
bathymetry  is  similar  to  many  other 
sites  within  the  Hawaiian  Island  chain 
and  di.ssimilar  to  sites  that  have  been 
associated  with  mass  .strandings  in  other 
parts  of  the  II.S.  The  weather  conditions 
appeared  to  he  normal  for  that  time  of 
year  with  no  fronts  or  other  significant 
features  noted.  There  was  no  evidence 
of  unusual  distribution,  occurrence  of 
j)redator  or  |)rey  .s])ecies.  or  unusual 
harmful  algal  blooms,  although  Mobley 
al  al.,  2007  suggested  that  the  full  moon 
cycle  that  occurred  at  that  time  may 
have  influenced  a  run  of  .squid  into  the 
Bay.  Weather  ])atterns  and  bathymetry 
that  have  been  associated  with  mass 


7008 


Federal  Register /Vol.  78,  No.  21 /Thursday,  January  81,  2013 / Proposed  Rules 


strandings  elsewhere  w(;re  not  found  to 
occur  in  this  instance. 

The  Hanalei  event  was  spatially  aiul 
temporally  corrtdated  with  R1MPA('.. 
Official  sonar  training  and  tracking 
exercises  in  the  Pacific  Missile  Range 
Facility  (PMRF)  warning  area  did  not 
commence  until  aj)j)roximately  8  a.m. 
on  July  8  and  wen;  thus  ruled  out  as  a 
po.ssihle  trigger  for  the  initial  movement 
into  the  hay.  However,  six  naval  surface 
vessels  transiting  to  the  operational  area 
on  July  2  intermittently  transmitted 
active  sonar  (for  a])proximately  9  hours 
total  from  1:15  p.m.  to  12:30  a.m.)  as 
they  ap])roached  from  the  south.  The 
potential  for  these  transmissions  to  have 
triggered  the  whales’  movement  into 
Hanalei  hay  was  investigated.  Analyses 
with  the  information  available  indicated 
that  animals  to  the  south  and  east  of 
Kaua'i  could  have  detected  active  sonar 
transmissions  on  July  2,  and  reached 
Hanalei  Bay  on  or  before  7  a.m.  on  July 
3.  However,  data  limitations  regarding 
the  position  of  the  whales  prior  to  their 
arrival  in  the  hay.  the  magnitude  of 
.sonar  exposure,  behavioral  responses  of 
melon-headed  whales  to  acoustic 
stimuli,  and  other  j)ossil)le  relevant 
factors  preclude  a  conclusive  finding 
regarding  the  role  of  sonar  in  triggcn  ing 
this  event.  Propagation  modeling 
suggests  that  transmissions  from  sonar 
use  during  the  July  3  exerci.se  in  the 
I’MRF  warning  area  may  have;  Ixnm 
detectable  at  the  mouth  of  the  hay.  If  the 
animals  responded  negatively  to  the.se 
signals,  it  may  have  contributed  to  their 
continued  presence  in  the  hay.  I’he  II. S. 
Navy  ceascul  all  active  sonar 
transmissions  during  exercises  in  this 
range  on  the  afternoon  of  Julv  3. 
Suhseejuent  to  the  cessation  of  sonar 
use.  the  animals  wen;  lumled  out  of  the 
hay. 

While  causation  of  this  stranding 
event  may  never  he  unequivocally 
determined,  we  consider  the  active 
sonar  transmissions  of  Julv  2-3,  2()t)4.  a 
])lausihle.  if  not  likely,  contributing 
factor  in  what  may  have  beem  a 
confluence  of  events.  This  conclusion  is 
based  on  the  following:  (1)  The 
evidently  anomalous  nature  of  tin; 
stranding:  (2)  its  clo.se  .spatiotemj)oral 
correlation  with  wide-scale,  sustained 
use  of  .sonar  .systems  previously 
associated  with  stranding  of  deep-diving 
marine  mammals;  (3)  the  directed 
movement  of  two  groups  of  transmitting 
ves.sels  toward  the  southeast  and 
southwest  coast  of  Kauai:  (4)  the  rcjsults 
of  acoustic  ])ro])agation  modeling  and 
an  analysis  of  po.ssihle  animal  transit 
times  to  the  hay;  and  (5)  the  absence  of 
any  other  comj)elling  causative 
explanation.  The  initiation  and 
|)(?rsistence  of  this  (!vent  may  have 


resulted  from  an  interaction  of 
biological  and  jjhysical  factors.  The 
biological  factors  may  have  included  the 
presence  of  an  a])])arently  uncommon, 
deep-diving  cetacean  sp(;ci(!.s  (and 
possibly  an  offshore.  non-r(;.sident 
group),  social  interactions  among  the 
animals  htdon!  or  aft(;r  they  entered  the 
hay,  and/or  unknown  predator  or  prey 
conditions.  The  ])hysical  factors  may 
have  included  tin;  pn;.senc(!  of  nearby 
deep  water,  multiple  ves.sels  transiting 
in  a  directed  manner  while  transmitting 
active  sonar  over  a  sustained  period,  the 
pre.sence  of  surface  sound  ducting 
conditions,  and/or  intermittemt  and 
random  human  interactions  while  the 
animals  w(!re  in  the  Bay. 

A  se])arate  event  involving  melon¬ 
headed  whales  and  rough-toothed 
dolphins  took  place  over  the  same 
period  of  time  in  the  Northern  Mariana 
Islands  (Jefferson  et  (il.,  200(i).  which  is 
.several  thousand  miles  from  Hawaii. 
.Some  500  to  700  melon-headed  whales 
came  into  .Sa.sanhaya  hay  on  July  4. 

2004.  near  the  island  of  Rota  and  then 
left  of  th(!ir  own  accord  after  5.5  hours: 
no  known  active  sonar  transmi.ssions 
occurnul  in  the  vicinitv  of  that  event. 
rh(i  Rota  inc:ident  led  to  scientific 
debate  regarding  what,  if  any, 
relationship  the  event  had  to  the 
simultaneous  events  in  Hawaii  and 
whether  th(!v  might  he  related  hv  sonu! 
common  factor  (e.g..  there  was  a  full 
moon  on  July  2,  2004,  as  well  as  during 
other  melon-headed  whale  strandings 
and  nearshore  aggregations  (Brownell  e/ 
(il.,  2009;  Lignon  at  al..  2007;  Mohlev  at 
(iL,  2007).  Brownell  at  al.  (200?)) 
comjiared  tin?  two  incidents,  along  with 
one  other  .stranding  incident  at  Nnka 
Hiva  in  French  Polynesia  and  normal 
resting  behaviors  oh.servcui  at  Palmyra 
Island,  in  regard  to  physical  features  in 
the  areas,  melon-headed  whale 
behavior,  and  lunar  cycles,  hrowmdl  at 
al..  (2009)  concluded  that  the  rapid 
entry  of  the  whales  into  Hanalei  hay, 
their  movement  into  very  shallow  water 
far  from  the  100-m  contour,  their 
milling  behavior  (typical  ])re-.stranding 
behavior),  and  their  reluctance  to  leave 
the  hay  con.stituted  an  unusual  event 
that  was  not  similar  to  the  events  that 
oct:urred  at  Rota  (hut  was  similar  to  the 
events  at  Palmyra),  which  a|)pear  to  he 
similar  to  observations  of  melon-h(!aded 
whales  r(!sting  normally  at  Palmyra 
Island.  Additionally,  there  was  no 
correlation  between  lunar  cycle  and  tin; 
ty])e.s  of  behaviors  observed  in  the 
Brownell  at  al.  (2009)  examples. 

.S/;a/;j  (2()()()) — The  .S])anish  (letacean 
.Society  re])ort(!d  an  atypical  mass 
stranding  of  four  beaked  whales  that 
occurred  January  20,  2000,  on  the 
southeast  coast  of  .S])ain,  near  Mojacar 


(dulf  of  Vera)  in  the  Western 
Mediterranean  .Sea.  According  to  the 
re])ort.  two  of  the  whales  were 
discovered  the  evening  of  January  20 
and  were  found  to  Im;  still  alive.  Two 
other  whales  were  di.sc;overeil  during 
the  day  on  January  27,  hut  had  already 
died.  TIk;  fir.st  thnu;  animals  were 
located  near  the  town  of  Mojacar  and 
the  fourth  animal  was  found  dead,  a  few 
kilometers  north  of  the  first  thnu; 
animals.  From  January  2.5-20,  2000, 
.Standing  NATO  Response  Force 
Maritime  (frouj)  Two  (five  of  s(;ven 
shi])s  including  one  IJ..S.  ship  under 
NA’rO  0])erational  Control)  had 
f;onducted  active  sonar  training  against 
a  .Spanish  submarine  within  50  nm  (93 
km)  of  the  stranding  site. 

Veterinary  ])athologi.sts  nec:ro]).sied 
the  two  male  and  two  female  Cuvier’s 
beaked  whales.  According  to  the 
jjathologists,  the  most  likely  primary 
cause  of  this  tyj)e  of  heakecl  whale  mass 
.stranding  event  was  anthro])ogenic 
acc)ustic  activities,  most  i)rohahly  anti¬ 
submarine  MFA.S  u.sed  during  the 
military  naval  exercises.  However,  no 
])ositive  acoustic  link  was  e.stahlished  as 
a  direc:t  cause  of  the  stranding.  Even 
though  no  causal  link  can  he  made 
between  the  stranding  event  and  naval 
(ixerci.ses,  certain  conditions  may  have 
existed  in  the  exercise  area  that,  in  their 
aggnigate.  may  have  contributed  to  the 
marine  mammal  .strandings  (Fnntas, 
2004):  exercises  were  conducted  in 
areas  of  at  least  547  fathoms  (1,000  m) 
depth  near  a  shoreline  where  there  is  a 
ra))id  change  in  hathvmetrv  on  the  order 
of  547  to  3.281  fathoins  (1.000  to  0,000 
m)  occurring  across  a  relatively  short 
horizontal  (listance  (Freitas,  2004); 
multi])le  ships  (in  this  in.stance,  five) 
were  o|)erating  MFA.S  in  the  .same  area 
over  extended  periods  of  time  (in  this 
case,  20  hours)  in  close  proximity;  and 
exerci.ses  took  j)lace  in  an  area 
surrounded  by  landmasses.  or  in  an 
emhayment.  Exerci.ses  involving 
multi])le  shijjs  employing  MFA.S  muir 
land  may  have  produced  sound  directed 
towards  a  chaniKil  or  (mihayment  that 
may  have  cut  off  the  lines  of  egress  for 
th(!  affected  marine  mammals  (Freitas, 
2004). 

Association  Between  Mass  Stranding 
Events  and  Exposure  to  MFAS 

.S(;veral  authors  have  noted 
similarities  between  some  ofthe.se 
.stranding  incidents:  they  occurrcul  in 
islands  or  archi|)elagoes  with  deep 
water  nearby,  several  a])])(!ared  to  have 
been  a.ssociated  with  acoustic 
waveguides  like  surface  ducting,  and 
the  sound  fields  created  by  .ships 
transmitting  MFA.S  (CIox  at  al.,  2000, 
D’.Spain  at  al..  2000).  Although  (luvier’s 
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l)(;aked  whales  hav(!  been  the  most 
common  sjiecies  involved  in  these 
stranding  events  (81  jjercent  of  the  total 
number  of  stranded  animals),  other 
l)(!aked  whales  (including  Mf^Hoplodon 
(niropaaits,  M.  d(msirostris.  and 
I Ivparoodon  (iinpidhiius)  comprise  14 
perc(;nt  of  the  total.  Other  s})ecies 
(St(^n(dl(i  co(ind(^oaII)(i,  K()<>i(i  hwvict^ps 
and  B(d(wnopt(mi  (icutorostrata)  have 
stranded,  hut  in  much  lower  numhers 
and  le.ss  consistently  than  beaked 
whales. 

Based  on  tlu;  evidence  available, 
however,  we  cannot  det(!rmine  whether 
(a)  Cuvier’s  beaked  whale  is  more  i)rone 
to  injury  from  high-intensity  sound  than 
other  sjjecies;  (h)  their  hediavioral 
responses  to  sound  makes  them  more 
likely  to  strand:  or  (c)  they  are  more 
likely  to  he  exposed  to  MFAS  than  other 
c(;taceans  (for  reasons  that  remain 
unknown).  Because  the  association 
between  active  sonar  exj)osnres  and 
marine  mammals  ma.ss  stranding  events 
is  not  consistent — .some  marine 
mammals  strand  without  being  exjiosed 
to  sonar  and  some  sonar  transmissions 
are  not  as.sociated  with  marine  mammal 
.stranding  events  des])ite  their  co- 
oc;currence — other  risk  factors  or  a 
gron])ing  of  risk  factors  probably 
contribute  to  the.se  stranding  events. 

Hehnvinrally  Mediated  Responses  to 
MFAS  That  May  Lead  to  Strancling 

Although  the  connuence  of  Navy 
MFA.S  with  the  oth(;r  contrihutorv 
factors  noted  in  the  report  was 
identified  as  the  cause  of  the  2()()() 
Bahamas  stranding  event,  the  sjjecific 
mechanisms  that  led  to  that  stranding 
(or  the  others)  are  not  understood,  and 
there  is  uncertainty  regarding  the 
ordering  of  effects  that  led  to  the 
stranding.  It  is  unclear  whether  beaked 
whales  were  direc:tly  injured  by  sound 
(e.g.,  acoustically  mediated  bubble 
growth,  as  addressed  above)  ])rior  to 
stranding  or  whether  a  behavioral 
response  to  sound  occurred  that 
idtimately  caused  the  beaked  whales  to 
he  injured  and  strand. 

Although  c:ausal  relationships 
hiitween  beaked  whale  straiuling  events 
and  active  .sonar  remain  unknown, 
several  authors  have  hypothesized  that 
stranding  events  involving  the.se  s])ecies 
in  the  Bahamas  and  Canary  Islands  may 
have  been  triggered  when  the  whales 
changed  their  dive  behavior  in  a  startled 
response  to  exi)osure  to  active  .sonar  or 
to  further  avoid  exi)osnre  (Cox  (d  al.. 
2008,  Rommel  e/  (d.,  2()()r)).  'I’hese 
authors  jjroposed  three  mechanisms  by 
which  the  behavioral  res])onses  of 
beaked  whales  uiwn  being  exj)osed  to 
active  .sonar  might  residt  in  a  .stranding 
event.  The.se  include  the  following:  gas 


bubble  formation  caused  by  excessively 
fast  surfacing:  remaining  at  the  surface 
too  long  when  tissues  are  siijiersat mated 
with  nitrogen:  or  diving  prematnrelv 
when  extemhid  time  at  the  surface  is 
neces.sary  to  eliminate  excess  nitrogen. 
More  specifically,  h(!aked  whales  that 
occur  in  deep  waters  that  are  in  close 
])roximity  to  shallow  waters  (for 
exam])le,  the  “canyon  anuis"  that  are 
cited  in  the  Bahamas  stranding  event: 
see  D’Spain  and  D’Amico,  2008).  may 
respond  to  active  sonar  by  .swimming 
into  shallow  waters  to  avoid  further 
exposures  and  strand  if  they  were  not 
able  to  swim  hack  to  deeper  waters. 
Second,  beaked  whales  exj)o.sed  to 
active  sonar  might  alter  their  dive 
behavior.  Changes  in  their  dive  behavior 
might  cau.se  them  to  remain  at  the 
surface  or  at  depth  for  extended  jjeriods 
of  time  which  could  lead  to  hy])oxia 
directly  by  increasing  their  oxvgen 
demands  or  indirectly  by  increasing 
their  energy  expenditures  (to  remain  at 
dej)th)  and  increa.se  their  oxygen 
demands  as  a  result.  If  beaked  whales 
are  at  de])th  when  thev  detect  a  jjing 
from  an  active  .sonar  transmission  and 
change  their  dive  ])rofile.  this  coulil  lead 
to  the  formation  of  significant  gas 
bubbles,  which  could  damage  multiple 
organs  or  interfere  with  normal 
])hy.siological  func;tion  (Cox  e/  (d.,  2()0(): 
Rommel  e/  (d.,  2008:  Zimmer  and 
'I’yack,  2007).  Baird  e/  al.  (2005)  found 
that  slow  ascent  rates  from  deep  dives 
and  long  jjeriods  of  time  spent  within 
50  m  of  the  .surface  were  typical  for  both 
Ciuvier’s  and  Blainville’s  beaked  whales, 
the  two  sjiecies  involved  in  ma.ss 
strandings  related  to  naval  sonar.  These 
two  behavioral  mechanisms  mav  he 
neces.sary  to  purge  excessive  dissolved 
nitrogen  concentrated  in  their  tissues 
during  their  frecjuent  long  dives  (Baird 
at  al.,  2005).  Baird  at  al.  (2005)  further 
suggests  that  abnormally  rapid  ascents 
or  premature  dives  in  response  to  high- 
inten.sity  sonar  could  indirectly  result  in 
Ijhysical  harm  to  the  beaked  whales, 
through  the  mechanisms  described 
above  (gas  bubble  formation  or  non¬ 
elimination  of  (ixcess  nitrogen). 

Because  many  species  of  marine 
mammals  make  repetitiv'e  and 
]n'olonged  dives  to  great  depths,  it  has 
long  been  assumed  that  marine 
mammals  have  evolved  jjhysiological 
mechanisms  to  ])rotect  against  the 
effects  of  rapid  and  repeated 
decompressions.  Although  several 
investigators  have  identified 
phy.siological  adaptations  that  may 
])rt)tect  marine  mammals  against 
nitrogen  gas  supersaturation  (alveolar 
collaj3.se  and  elective  circulation: 
Kooyman  at  al.,  1972:  Ridgway  and 


Howard,  1979),  Ridgway  and  Howard 
(1979)  re|)orted  that  hottleno.se  dol]3hins 
that  were  trained  to  dive  re]3eatedly  had 
nni.scle  ti.ssues  that  were  snhstantiallv 
.su})ersaturated  with  nitrogen  gas. 

Houser  at  al.  (2001)  used  the.se  data  to 
model  the  accumulation  of  nitrogen  gas 
within  the  mu.scle  ti.ssne  of  other  marine 
mammal  species  and  concluded  that 
cetaceans  that  dive  deej)  and  have  slow 
ascent  or  descent  sj)eed.s  would  have 
tissues  that  are  more  sui3er.saturated 
with  nitrogen  gas  than  other  marine 
mammals.  Based  on  these  data.  Cox  at 
al.  (2008)  hypothesized  that  a  critical 
dive  setjuence  niight  make  beaked 
whales  more  ])rone  to  stranding  in 
re.sj3onse  to  acoustic  ex]30.sures.  The 
.se(juence  began  with  (1)  Very  deej)  (to 
dej)ths  as  deej)  as  2  kilometers)  and  long 
(as  long  as  90  minutes)  foraging  dives: 

(2)  relatively  slow,  controlled  a.si:ents: 
and  (3)  a  series  of  “bounce’’  dives 
between  100  and  400  m  in  de])th  (also 
.see  Zimmer  and  Tyack,  2007).  They 
concluded  that  acoustic  ex|)o.sures  that 
di.sru|)ted  any  j3art  of  this  dive  .sequence 
(for  exam])le,  causing  beaked  whales  to 

s] )end  more  time  at  surface  without  the 
bounce  dives  that  are  necessary  to 
recover  from  the  deej3  ilive)  could 
|3roduce  exce.ssive  levels  of  nitrogen 
sui)er.saturation  in  their  tissues,  leading 
to  gas  bubble  and  emboli  formation  that 
])roduce.s  j)alhologies  similar  to 
decomjiression  sickne.ss. 

Zimmer  aiid  Tyack  (2007)  modeled 
nitrogen  tension  and  bubble  growth  in 
.several  tissue  com|)artments  for  several 
hyi)othetical  dive  ])rofiles  and 
concluded  that  re])etitiv(!  shallow  dives 
(defined  as  a  dive  where  de]3th  does  not 
exceed  the  dej3th  of  alveolar  collaj)se, 

aj) i)roximately  72  m  for  Zi]3hiu.s), 
])erha]3s  as  a  consequence  of  an 
extended  avoidance  reaction  to  .sonar 
sound,  coidd  ]30.se  a  risk  for 
decomj)re.ssion  sickness  and  that  this 
risk  should  increa.se  with  the  duration 
of  the  response.  Their  models  akso 
suggested  that  unreali.stically  raj3id 
a.scent  rates  of  ascent  from  normal  dive 
behaviors  are  unlikely  to  result  in 
su|)er.saturation  to  the  extent  that  bubble 
formation  would  he  expected.  Tyack  at 
(d.  (2008)  suggested  that  emboli 
observed  in  animals  ex]30sed  to  mid- 
frecjiumcy  range  sonar  ()e])son  at  al., 
2003:  Fernandez  at  al.,  2005)  could  .stem 
from  a  behavioral  re.sj)on.se  that  involves 
re|)eated  dives  shallower  than  the  dej)th 
of  lung  colla|)se.  (hven  that  nitrogen  gas 
accumulation  is  a  })as.sive  j)roces.s  (i.e. 
nitrogen  is  metaholically  inert),  a 
hottlenose  dolphin  was  trained  to 
re])etitively  dive  a  j3rofile  j)redicted  to 
elevate  nitrogen  .saturation  to  the  })oint 
that  nitrogen  bubble  formation  was 
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predicted  to  occur.  However,  in.s])ection 
of  the  vascular  system  of  the  dolphin  via 
ultrasound  did  not  demonstrate  the 
formation  of  asymj)tomatic  nitrogen  gas 
hnhhles  (Houser  at  al.,  2007).  Baird  at  al. 
(2008),  in  a  heaked  whale  tagging  study 
off  Hawaii,  showed  that  deep  dives  are 
ecjuaily  common  during  day  or  night, 
hut  "hounce  dives”  are  typically  a 
daytime  behavior,  jiossibly  a.ssociated 
with  visual  |)redator  avoidance.  This 
may  indicate  that  ‘‘hounce  dives”  are 
associated  with  something  e)ther  than 
Ixfhavioral  regulation  of  dissolved 
nitrogen  levels,  which  would  he 
necessary  day  and  night. 

If  marine  mammals  respond  to  a  Navy 
vessel  that  is  transmitting  active  sonar 
in  the  same  way  that  they  might 
respond  to  a  predator,  their  probability 
of  flight  respon.ses  should  increa.se 
when  they  piirceive  that  Navy  V(!ssels 
are  approaching  them  directly,  because 
a  direct  approach  may  convey  detection 
and  intent  to  capture  (Burger  and 
Gochfeld.  1981, 1990;  ("ooper,  1997, 
1998).  The  i)robability  of  flight 
re.s|)ons(!S  shonld  al.so  increase!  as 
niceived  levels  of  active  .sonar  increase 
(and  the  ship  is,  then'fore.  closer)  and 
as  ship  speuuls  increiase  (that  is.  as 
a])proach  speeds  increase).  For  example, 
the  probability  of  flight  respon.ses  in 
Hall’s  sheej)  (Ovis  dalli  dalli)  (Frid 
2001  a.  b).  ringed  .seals  (Phoca  hispida) 
(Born  at  al.,  1999).  Pacific  brant  (Bmnta 
harnic  nigricans]  and  (Canada  gee.se  (//. 
(ianadansis)  increa.sed  as  a  luilicopter  or 
fixed-wing  aircraft  ajiproacbed  grou]).s 
of  these  animals  more  directlv  (Ward  at 
al..  1999).  Bald  eagles  (Haliaaatns 
lancocaph(dns)  perched  on  Inies 
alongside  a  river  were  also  more  likely 
to  flee  from  a  paddle  raft  when  their 
])erche.s  were  clo.ser  to  tin!  river  or  were 
closer  to  the  ground  (.Steidl  and 
Anthony,  199()). 

D(!spite  the  many  theories  involving 
bubble  formation  (both  as  a  direc;t  cau.se 
of  injury  (see  Acoustically  Mediated 
Bubble  Growth  Section)  and  an  indirect 
cause  of  stranding  (See  Behaviorallv 
Minliated  Bubble  Growth  .Section), 
.Southall  at  al.,  (2097)  summarizes  that 
there  is  either  scientific  di.sagreement  or 
a  lack  of  information  regarding  each  of 
the  following  important  jioints:  (1) 
Receiveel  acoustical  exposure  conditions 
for  animals  involved  in  stranding 
events:  (2)  j)athological  interjnetation  of 
observed  lesions  in  .stranded  marine 
mammals:  (3)  acoustic  exposure 
conditions  re(pun!d  to  induce  such 
physical  trauma  directly:  (4)  whether 
noi.se  exposure  may  cause  h(!havioral 
reactions  (such  as  atypical  diving 
b(!havior)  that  secondarily  cause  l)ubble 
formation  and  tissue  damage:  and  (.5) 
the  extent  the  })o.st  mortem  artifacts 


introduced  by  decom])o.sition  before 
.sampling,  handling,  freezing,  or 
necrop.sy  procedures  affect 
interpretation  of  observed  lesions. 

Impulsive  Sources 

IJnderwat!!!'  explosive  d(!tonatious 
send  a  shock  wave  and  sound  eiuugv 
through  the  water  and  can  release 
ga.seons  by-prodnets,  create  an 
oscillating  bubble,  or  cause  a  i)lume  of 
water  to  shoot  up  from  the  wat(!r 
surface,  'fin!  shock  wave  and 
accomi)anying  noi.se  are  of  most  concern 
to  marine  animals.  Depending  on  the 
intensity  of  the  shock  wave  and  size, 
location,  and  dejjth  of  the  animal,  an 
animal  can  be  injured,  killed,  suffer 
non-lethal  ])hysical  effects,  exi)erience 
hearing  related  effects  with  or  without 
behavioral  responses,  or  exhibit 
tem])orar\  b(!havioral  respon.ses  or 
tolerance  from  hearing  the  blast  sound. 
Generally.  expo.snn!.s  to  high(!r  levels  of 
impulse  and  pressure  levels  would 
result  in  greater  impacts  to  an 
individual  animal. 

Injuries  resulting  from  a  shock  wave 
take  place  at  boundaries  b(!tween  tissues 
of  diiier(!nt  densities.  Differ(!nt 
velocities  are  im))arteil  to  tissues  of 
different  densities,  and  this  can  hxid  to 
their  ])hy.sical  disruption.  Blast  effects 
an!  greatest  at  the  gas-li(juid  interface! 
(l,andsb(!rg.  2()()()).  Gas-containing 
organs.  ])articularly  the  luugs  and 
ga.strointestinal  tract,  an!  especially 
su.sceptible  (Goertner,  1982:  Hill,  1978: 
Yelverton  at  (d.,  197.3).  In  addition,  gas- 
containing  organs  including  the  nasal 
sacs,  larynx,  pharynx,  trachea,  and 
lungs  may  be  damaged  by  compre.ssion/ 
ex])an.siou  cau.sed  by  the  o.scillations  of 
the  blast  gas  bubble  (Reidenberg  and 
Laitman,  2003).  Intestinal  walls  can 
bruise  or  ruptun!,  with  sub.sequent 
hemorrhage  and  escape  of  gut  contents 
into  the  body  cavity.  Le.ss  sewere 
gastrointe.stinal  tract  injuries  include 
contusions,  petechiae  (small  red  or 
puri)le  spots  caused  by  bh!eding  in  the 
skin),  and  slight  hemorrhaging 
(Yelverton  at  al..  1973). 

Becau.se  the  ears  are  the  mo.st 
sensitive  to  pressure,  thev  are  the  organs 
most  .sensitive  to  injury  (Ketten,  2000). 
.Sound-related  damage  associated  with 
sound  en(!rgy  from  detonations  can  hi! 
theoretically  distinct  from  injury  from 
the  shock  wave,  |)articularly  farther 
from  the  explosion.  If  a  noise  is  audible 
to  an  animal,  it  has  the  j)otential  to 
damage  thi!  animal’s  hearing  hy  causing 
decrea.sed  sensitivity  (Ketten.  1993). 
.Sound-related  trauma  can  be  lethal  or 
sublethal.  Lethal  impacts  are  tho.se  that 
result  in  immediate  death  or  serious 
debilitation  in  or  near  an  intense  source 
and  are  not,  technically,  j)ure  acoustic 


trauma  (Ketten,  19‘).'i).  .Sublethal 
impacts  include  hearing  loss,  which  is 
caused  bv  exposures  to  perce])tible 
.sounds.  .Severe  damage  (from  the  shock 
wave)  to  the  ears  includes  tym])anic 
membrane  rupture,  fracture  of  the 
ossicles,  damage  to  the  cochlea, 
hemorrhagi!,  and  cer(!hros|)inal  llnid 
leakage  into  the  middle  ear.  Moderate 
injury  implies  ])artial  hearing  loss  due 
to  tympanic  membrane  rujiture  and 
blood  in  the  middle  ear.  Permanent 
hearing  loss  al.so  can  occur  when  the 
hair  cells  are  damaged  by  one  very  loud 
event,  as  well  as  by  prolonged  exposure 
to  a  loud  noi.se  or  chronic  ex))osure  to 
noi.se.  The  level  of  imjjact  from  bla.sts 
dejjends  on  both  an  animal’s  location 
and.  at  outer  zones,  on  its  .sensitivity  to 
the  residual  noise  (Ketten,  199.3). 

There  have  be(!n  fewer  studies 
addr(!ssing  the  behavioral  effects  of 
(!xplo.sive.s  on  marine  mammals 
comj)ared  to  MFA.S/HP’A.S.  However, 
though  the  nature  of  the  .sound  waves 
emitted  from  an  explosion  are  different 
(in  sliape  and  ri.se  time)  from  MFA.S/ 
HFA.S.  we  still  anticipate  the  same  sorts 
of  behavioral  res])onse.s  to  resnlt  from 
repeated  explosive!  detonations  (a 
smaller  range  of  likely  less  severe 
res])onse.s  (i.e..  iu)1  rising  to  the  level  of 
M.MPA  hara.ssment)  wonld  he  expected 
to  occur  as  a  result  of  exposure  to  a 
single  ex])losive  detonation  that  was  not 
powerfnl  enough  or  close  enough  to  the 
animal  to  cau.se  'n'.S  or  injury). 

Vessel  Strike 

Gonnnercial  and  Navy  shi])  strikes  of 
cetaceans  can  cause  major  wounds, 
which  may  leatl  to  the  death  of  the 
animal.  An  animal  at  the  surface  could 
be  struck  directly  by  a  vessel,  a 
surfaenng  animal  could  hit  the  bottom  of 
a  vessel,  or  an  animal  just  below  the 
surface  could  be  cut  by  a  ve.ssel’s 
pro])eller.  ‘Fhe  severity  of  injuries 
typically  de|)(!nd.s  on  the  size  and  s])eed 
of  the  vessel  (Knowlton  and  Krans, 

2001:  Lai.st  at  al.,  2001:  Vanderlaan  and 
Taggart,  2007).  The  mo.st  vnlnerahle 
marine  mammals  are  those  that  spend 
extended  periods  of  time  at  the  surface 
in  order  to  restore  oxygen  levels  within 
their  tissues  after  deep  dives  (e.g.,  tin! 
s])erm  whale),  in  addition,  some  baleen 
whales,  such  as  the  North  Atlantic  right 
whale,  seem  generally  unresponsive  to 
vessel  sound,  making  them  more 
susceptible  to  ve.ssel  collisions 
(Nowac(!k  at  al.,  2004).  These  species 
are  ])rimarily  large,  slow  moving 
whales.  .Smaller  marine  mammals  (e.g., 
bottlenose  dolj)hin)  mov(!  (jiiickly 
through  the  water  column  and  are  often 
.seen  riding  the  bow  wave  of  large  shi])s. 
Marine  mammal  responses  to  vessels 
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may  include  avoidance  and  changes  in 
dive  pattern  (NR(],  2003). 

An  examination  of  all  known  .ship 
strikes  from  all  shipping  sources 
(civilian  and  military)  indicates  vessel 
si)eed  is  a  ]n'inci])al  factor  in  whether  a 
ves.sel  strike  results  in  death  (Knowlton 
and  Kraus,  2001;  Laist  e/  (il.,  2001; 

)(!nsen  and  .Sill)er,  2003;  Yanderlaan  and 
Taggart.  2007).  In  assessing  records  in 
whic;h  ve.ssel  sj)eed  was  known,  Laist  e/ 
(il.  (2001)  found  a  direct  relationship 
ludw'een  the  occurrence  of  a  whale 
strike  and  the  spcuu!  of  the  ve.ssel 
involved  in  the  collision.  The  authors 
concluded  that  most  deaths  occurred 
when  a  ves.sel  was  traveling  in  excess  of 
13  knots. 

Jensen  and  Silher  (2003)  detailed  292 
records  of  known  or  probable  shij) 

.strikes  of  all  large  whale  .s])ecie.s  from 
197.1  to  2002.  Of  these,  ve.ssel  speed  at 
the  time  of  collision  was  rej)orted  for  .18 
cases.  Of  these  cases,  39  (or  07  ijercent) 
resulted  in  serious  injury  or  death  (19  of 
tho.se  resulted  in  .serious  injury  as 
determined  by  blood  in  the  water, 
])ropeller  ga.shes  or  severed  tailstock, 
and  fractured  skull,  jaw,  vertebrae, 
hemorrhaging,  ma.ssive  bruising  or  other 
injuries  noted  during  necroi).sy  and  20 
resulted  in  death).  Operating  speeds  of 
vessels  that  struck  various  species  of 
large  whakis  ranged  from  2  to  11  knots. 
The  majority  (79  p(;rcent)  of  these 
strikes  occurred  at  speeds  of  13  knots  or 
greater,  'fhe  average  speed  that  nisulted 
in  serious  injury  or  death  was  18.0 
knots.  Pace  and  Silher  (2001)  found  that 
the  jjrohahility  of  death  or  serious  injury 
increa.sed  rapidly  with  increasing  vessel 
speed.  Specifically,  the  predicted 
jjrohahility  of  serious  injury  or  death 
increa.sed  from  41  to  71  percent  as 
ve.ssel  speed  increased  from  10  to  14 
knots,  and  exceeded  90  percent  at  1 7 
knots.  Higher  speeds  during  collisions 
result  in  greater  force  of  iinjiact,  hut 
higher  speeds  also  ajipear  to  increase 
the  chance  of  severe  injuries  or  death  hv 
pulling  whales  toward  the  ves.sel. 
(;omj)uter  simulation  modeling  showed 
that  hydrodynamic  forces  ])ulling 
whales  toward  the  ve.ssel  hull  increase; 
with  increasing  speed  (Clyne,  1999; 
Knowlton  e/ u/.,  1991). 

The  Jensen  and  Silher  (2003)  report 
notes  that  the  database  represents  a 
minimnm  numher  of  collisions,  because 
the  vast  majority  probably  goes 
undetected  or  unre])orte(l.  In  contrast. 
Navy  ves.sels  are  likelv  to  detect  anv 
.strike  that  does  occur,  and  they  are 
re(]uired  to  report  all  shij)  strikes 
involving  marine  mammals.  Overall,  the 
jjercenlages  of  Navy  traffic  relative  to 
overall  large  shipjiing  traffic  are  verv 
small  (on  the  order  of  2  percent). 


Over  a  jjeriod  of  20  years  from  1991 
to  2010  there  have  been  a  total  of  10 
Navy  ve.ssel  strikes  in  SOC'AL,  and  five 
Navy  ve.ssel  strikes  in  HRC.  Two  of  the 
five  IIRC  Navy  strikes  were  hv  smaller 
worklM)at.s  (less  than  12  m  in  length), 
versus  larger  Navy  .shi]).s.  In  terms  of  the 
10  consecutive  1-year  periods  in  the  last 
20  years,  no  single  1-year  ])eriod 
exceeded  ten  whales  struck  within 
SOCAL  and  HRO  (periods  from  2000- 
2004  and  2001-2001).  For  Navy  ve.ssel 
strikes  in  SCKiAL,  there  were  six 
consecutive  1-year  |)eriod.s  with  six  or 
more  whales  struck  (1997-2001,  1998- 
2002,  1999-2003,  2000-2004.  2001- 
2001,  and  2002-2000),  and  no  more 
than  three  whales  struck  in  the  last  1- 
year  period  from  2000—2010.  No  whales 
have  been  struck  by  Navy  ves.s(;ls  in 
SOCAL  since;  2009.  For  Navy  ves.sel 
strikes  in  the  HRC  for  the  .same  time 
jjerioel,  th(;re  was  t)ne  1-year  period 
when  three;  whales  were;  strue:k  (2003- 
2007),  .seven  jeerioels  whe;n  two  whales 
were;  .strue;k,  five;  ])e;rioel.s  whe;n  e)ne 
whale;  was  .strue:k,  anel  three;  pe;rie)els 
when  ne)  whale;.s  were;  strue:k.  Within  the; 
elata  set  analyzeel  for  HRC  thre)ugh  2010, 
no  whales  have;  he;e;n  strue;k  by  a  Navy 
ve.ssel  sine-.e  2008. 

Mitigatie)n 

In  e)rele;r  te;  issue;  an  ine:iele;ntal  take; 
authe)rizalie)n  uneler  .se;e:tie)n  101(a)(1)(A) 
e)f  the;  MMPA,  NMFS  must  .se;t  forth  the 
“permissible;  inetheKls  e)f  taking 
])ur.suant  to  sne;h  ae:tivity,  anel  e)ther 
means  e)f  e;ffe;e:ting  the  le;a.st  prcie;tie:ahle; 
aelve;r.se;  iinjiaed  een  sue;!;  .spe;e:ie;s  or  .stoe;k 
anel  its  habitat,  paying  particidar 
atte;ntion  to  re)okerie;s,  mating  grounels, 
anel  are;as  eef  similar  signifie;ance;.”  The; 
NDAA  of  2004  ameneleel  the  MMPA  as 
it  re;late;.s  te;  militarv-re;aeline.s.s  ae;tivities 
anel  the;  ITA  preniess  .such  that  “least 
prae:tie:ahle  aelver.se  impae:t”  shall 
inchiele  consieleration  of  pe;rsonnel 
safe;ty,  practie:ality  of  implementatie)n, 
anel  iinpae:!  on  the  effeediveness  of  the 
“military  re;aeline;.s.s  activity”.  The; 
training  anel  testing  activitie;.s  ele;.se:rihe;ei 
in  the  Navy’s  LOA  aj)plie:atie)n  are 
e:on.siele;re;el  military  re;aeline;.s.s  ae:tivitie;s. 

NMl’S  revieweel  the;  j)re)pe).se;el 
ae;tivities  anel  the  pre)pose;el  mitigatiem 
me;a.sure;.s  as  ele.seiriheel  in  the;  Navv's 
LOA  a|)j)lie;atie)n  te;  ele;te;rmine;  if  thev 
woulel  re;.sidt  in  the;  least  prae:tie:ahle; 
aelve;r.se;  e;ffe;e:t  on  marine;  mammals, 
whie;h  ine;luele;.s  a  e:are;ful  l)al;me:ing  e)f 
the;  likely  l)(;ne;fit  e)f  any  jiarticular 
mea.sure;  te;  the  marine;  mammals  with 
the;  likely  e;ffe;e:t  e)f  that  mea.sure;  e)n 
personne;!  safety,  ])rae;tie:ality  of 
im])le;me;ntatie)n,  anel  impae:t  on  the; 
e;ffe;ctivene;.s.s  of  the  “militarv-re;aeline;s.s 
ae:tivitv.”  Inedueleel  below  are;  the; 


mitigatie)!!  measures  the;  Navy  j)ropo,se;d 
in  the;ir  LOA  applie;ation. 

Prope)se;el  Mitigation  Me;asures 

I'hey  Navy’s  pre)pej.se;el  mitigation 
me;a.sure;s  are;  me)elifie:ation.s  to  the; 
j)roj)e).seei  ae:tivitie;.s  that  are; 
implementeel  for  the;  se)le;  purjiose;  of 
re;elue:ing  a  speeafie:  pe)te;ntial 
environme;ntal  impact  on  a  j)artie:ular 
re;se)ure:e;.  The.se;  elo  not  inchiele  stanelarel 
eiperating  pre)e:eelure;.s,  whiedi  are; 
e;,stahlishe;el  for  reasons  other  than 
eaivironmental  benefit.  Meist  eif  the; 
following  propexseel  mitigation  me;asure;.s 
are  eairrently,  eir  were;  jirevienislv, 
impleanenteel  as  a  re;.sult  of  past 
environmental  compliance  doeaiments. 
The;  Navy’s  eiverall  ajipreiaedi  tei 
a.sse;ssing  potential  mitigatiem  mea.sure;s 
is  ha.seel  em  twei  princijiles:  (1) 
mitigatiem  measures  will  be;  effeedive;  at 
reelue.ing  peitential  impaeds  on  the; 
resource,  anel  (2)  from  a  military 
jierspeedive,  the  mitigatiem  me;asure;.s  are; 
practicable,  e;xe;cutahle;.  anel  .safety  anel 
re;aeline;.ss  will  neit  he;  impaedeel. 

iMokoiits 

The;  use;  eif  leieikemts  is  a  e;ritie:al 
e;ompeme;nt  eif  Navy  jiroceelural 
nu;a.sure;s  anel  implementatiem  eif 
mitigation  zeineis.  Navy  leieikemts  are; 
highly  ejualifie;el  anel  e;xjie;rie;ne;e;el 
observers  eif  the;  marine;  enviremment. 
'I’heir  elnties  re;e)uire;  that  the;y  re;peirt  all 
olije;ct.s  sighteel  in  the;  water  to  the; 

Offie:er  of  the;  De;e;k  (OOD)  (e.g..  trash,  a 
perisexipe,  marine;  mammals,  sea  turlle;.s) 
anel  all  elisturliane:e;s  (e.g.,  surfaex; 
elisturliane:e;.  eli.sexileiratiem)  that  mav  he 
inelie:ative;  of  a  thre;at  to  the;  ve.ssel  anel 
its  e;re;w.  There;  are;  persemnel  staneling 
watch  em  station  at  all  time;s  (ekiy  anel 
night)  when  a  shiji  or  surfae;eel 
sulimarine;  is  meiving  through  the;  water. 

'fhe  Navy  woulel  have;  twei  tyjies  eif 
leieikemts  for  the;  jiur]iose;.s  of  conelueding 
visual  observations:  (1)  theise  peisitiemeel 
on  surface;  ships,  anel  (2)  those; 
jieisitioneel  in  aire;raft  eir  em  beiats. 
Leieikemts  jieisitieme;el  em  surface;  .ships 
woulel  he;  ele;elie;ate;el  seilely  to  eliligent 
eiliservation  eif  the;  air  ane)  surface;  eif  the; 
wate;r.  The;y  weiidel  have;  imdti|ile; 
eih.se;rvatiem  eihje;e:tive;s,  whie:h  inchiele 
hut  are;  neit  limiteel  to  elete;e:ting  the; 
pre;.se;ne:e;  of  liieilogie;al  re;seiure:e;s  anel 
re;e:re;atiemal  or  fi.sliing  heiats.  observing 
mitigation  zeme;.s,  am)  memiteiring  feir 
ve;s.se;l  anel  personnel  .safe;ty  e:eme:e;rn.s. 

Due;  tei  aireiraft  anel  lieiat  manning  anel 
.s|iace;  re;.strie;tiem.s,  lookouts  peisitieme;el 
in  aire;raft  or  em  lieiats  would  e:emsist  of 
the;  aire:raft  crew,  pileit,  eir  lieiat  e:re;w. 
Lookouts  peisitiemeel  in  aire:raft  anel 
lieiats  may  ne;e:essarily  be;  resjiemsilile  for 
ta.sks  in  aelelition  tei  observing  the;  air  eir 
snrfae:e  eif  the;  water  (for  example. 
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navigation  of  a  helicojiter  or  rigid  ludl 
inflataiile  boat).  However,  aircraft  and 
l)oat  lookouts  would,  to  the  inaxinunn 
extent  practicable  and  consistent  with 
ain;raft  and  boat  safety  and  training  and 
te.sting  requirtMiients,  coin])ly  with  the 


oh.servation  objectives  described  above 
for  lookouts  positioned  on  surface  shijis. 

The  Navy  proposes  to  iis(;  at  least  one 
lookout  during  the  training  and  testing 
activities  jirovidcul  in  Table  10. 
Additional  details  on  lookout 


])rocedures  and  ini])leinentation  are 
l)rovided  in  Chapter  11  of  the  Navy's 
LOA  application  (hllp:// 
\v\\’\\’.ninfs.n()(i(i.gov/})r/pf;nn)ts/ 
invAihmtul.htin^dpplications]. 


Table  10 — Lookout  Mitigation  Measures  for  Training  and  Testing  Activities  Within  the  HSTT  Study  Area 


Number  of 
lookouts 


Training  and  testing  activities 


Benefit 


4 


1  to  2 


Mine  countermeasure  and  neutralization  activities  using  time 
delay  would  use  4,  depending  on  the  explosives  being  used.  If 
applicable,  aircrew  and  divers  would  report  sightings  of  marine 
mammals. 


Vessels  using  low-frequency  active  sonar  or  hull-mounted  mid¬ 
frequency  active  sonar  associated  with  ASW  activities  would 
have  either  one  or  two  lookouts,  depending  on  the  size  and 
status/location  of  the  vessel. 


Lookouts  can  visually  detect  marine  mammals  so  that  potentially 
harmful  impacts  from  explosives  use  can  be  avoided. 


Lookouts  dedicated  to  observations  can  more  quickly  and  effec¬ 
tively  relay  sighting  information  so  that  corrective  action  can 
be  taken.  Support  from  aircrew  and  divers,  if  they  have  are  in¬ 
volved,  would  increase  the  probability  of  sightings,  reducing 
the  potential  for  impacts. 

Lookouts  can  visually  detect  marine  mammals  so  that  potentially 
harmful  impacts  from  Navy  sonar  and  explosives  use  can  be 
avoided.  Dedicated  lookouts  can  more  quickly  and  effectively 
relay  sighting  information  so  that  corrective  action  can  be 
taken.  Support  from  aircrew  and  divers,  if  they  are  involved, 
would  increase  the  probability  of  sightings,  reducing  the  po¬ 
tential  for  impacts. 


1 


Mine  countermeasure  and  neutralization  activities  with  positive 
control  would  use  one  or  two  lookouts  (depending  on  net  ex¬ 
plosive  weight),  with  at  least  one  on  each  support  vessel.  If 
applicable,  aircrew  and  divers  would  also  report  the  presence 
of  marine  mammals. 

Mine  neutralization  activities  involving  diver  placed  charges  of 
up  to  100  lb  (45  kg)  net  explosive  weight  detonation  would 
use  two  lookouts. 

Sinking  exercises  would  use  two  lookouts  (one  in  an  aircraft  and 
one  on  a  vessel). 

At  sea  explosives  testing  would  have  at  least  one  lookout. 

Surface  ships  and  aircraft  conducting  ASW,  ASUW,  or  MIW  ac¬ 
tivities  using  high-frequency  active  sonar;  non-hull  mounted 
mid-frequency  active  sonar;  helicopter  dipping  mid-frequency 
active  sonar;  anti-swimmer  grenades;  lEER  sonobuoys;  line 
charge  testing;  surface  gunnery  activities;  surface  missile  ac¬ 
tivities;  bombing  activities;  explosive  torpedo  testing;  elevated 
causeway  system  pile  driving;  towed  in-water  devices;  full 
power  propulsion  testing  of  surface  vessels;  and  activities 
using  non-explosive  practice  munitions,  would  have  one  look¬ 
out. 


Lookouts  can  visually  detect  marine  mammals  so  that  potentially 
harmful  impacts  from  Navy  sonar;  explosives;  sonobuoys; 
gunnery  rounds;  missiles;  explosive  torpedoes;  pile  driving; 
towed  systems;  surface  vessel  propulsion;  and  non-explosive 
munitions  can  be  avoided. 


Personnel  standing  watch  on  the 
bridge.  Commanding  Officers,  Executive 
Officers,  maritime  patrol  aircraft 
aircrews,  anti-submarine  warfare 
helicopter  crews,  civilian  eriuivalents, 
and  lookouts  would  complete  the 
NMFS-ajjproved  Marine  Species 
Awarene.ss  Training  (MSAT)  jirior  to 
.standing  watch  or  .serving  as  a  lookout. 
Additional  details  on  the  Navy’s  M.SAT 
program  are  jirovided  in  (ihaj)ter  .5  of 
the  HSTT  DEIS/OEIS. 

Mitigation  Zonas 

The  Navy  jiropo.ses  to  n.se  mitigation 
zones  to  reduce  the  potential  impacts  to 
marine  mammals  from  training  and 
testing  activities.  Mitigation  zones  are 
measured  as  the  radius  from  a  source 
and  represent  a  distance  that  the  Navy 
would  monitor.  Mitigation  zones  are 


apjilied  to  acoustic  stressors  (i.e.,  non- 
imjiulsive  and  imjiulsive  sound)  and 
jihysical  strike  and  disturbance  (e.g., 
ve.ssel  movement  and  bombing 
exercises).  In  each  instance,  visual 
detections  of  marine  mammals  would  be 
communicated  immediately  to  a  watch 
station  for  information  di.ssemination 
and  ap|)ropriate  action.  Acou.stic 
detections  would  be  communicated  to 
lookouts  jiosted  in  aircraft  and  on 
surface  ves.sels. 

Most  of  the  current  mitigation  zones 
for  activities  that  involve  the  use  of 
impulsive  and  non-impulsive  sources 
were  originally  designed  to  reduce  the 
potential  for  onset  of  ITS.  'The  Navv 
u]Klated  their  acoustic  propagation 
modeling  to  incorjiorate  new  hearing 
threshold  metrics  (i.e.,  upjier  and  lower 
frecpiency  limits),  new  marine  mammal 


density  data,  and  factors  such  as  an 
animal’s  likely  presence  at  various 
de))ths.  An  explanation  of  the  acoustic 
})ropagation  modeling  ])roce.ss  can  be 
found  in  the  Marine  .Species  Modeling 
T(;am  Technical  Report  (II. .S. 

He])artment  of  the  Navy  201 2a). 

As  a  result  of  updates  to  the  acou.stic 
pro])agation  modeling,  some  of  the 
ranges  to  effects  are  larger  than  previous 
model  out])uts.  Due  to  the 
ineffectiveness  of  mitigating  such  large 
areas,  the  Navy  is  unable  to  mitigate  for 
onset  of  TTS  (luring  ev(;ry  activity. 
How(!ver,  soiik;  ranges  to  (dfects  are 
smaller  than  jjrevious  models  estimated, 
and  the  mitigation  zomis  w(;re  adju.sted 
accordingly  to  ])rovide  consi.stency 
across  the  measures.  The  Navy 
developed  (iach  proposed  mitigation 
zone  to  avoid  or  reduce  the  potential  for 
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onset  of  the  lowest  level  of  injury,  PTS, 
out  to  the  predicted  maxiinuin  range. 

I  Mitigating  to  the  predicted  inaxinuim 

I  range  to  also  mitigates  to  the 

predicted  maximum  range  to  onset 
mortality  (1  percent  mortality),  onset 
slight  lung  injury,  and  onset  slight 
gastrointestinal  tract  injury,  since  the 
maximum  range  to  effects  for  these 
criteria  are  shorter  than  for  P  TS. 
Furthermore,  in  most  cases,  the 
predicted  maximum  range  to  PTS  also 
covers  the  predictcnl  average  rang(!  to 
TTS.  Tables  11  and  12  summarize  the 
pr(!dict(;d  average  range  to  TTS,  average 
range  to  PI’S,  maximum  range  to  PTS, 
and  recommended  mitigation  zone  for 
each  activity  category,  based  on  the 
Navy’s  acon.stic  propagation  modeling 


results.  It  is  important  for  the  Navy  to 
have  .standardized  mitigation  zones 
wherever  training  and  testing  may  he 
comlucted.  The  information  in  'fables 
11  and  12  was  develo})ed  in 
consideration  of  both  Atlantic  and 
Pacific  Ocean  conditions,  marine 
mammal  species,  environmental  factors, 
effectiveness,  and  operational 
asse.ssments.  'fherefore,  the  ranges  to 
effects  in  Tables  11  and  12  provide 
effective  values  that  ensure  ajjpropriate 
mitigation  ranges  for  both  Atlantic  Fleet 
and  Pacnfic  Fleet  activities,  and  may  not 
align  with  range  to  effects  values  found 
in  other  tables  of  the  Navy’s  LOA 
application. 

The  Navy’s  proposed  mitigation  zones 
are  based  on  the  long(;st  range  for  all  the 


marine  mammal  and  .sea  turtle 
functional  hearing  groups.  Mo.st 
mitigation  zones  were  driven  by  the 
high-fnujnency  cetaceans  or  sea  turtles 
functional  hearing  group,  'fherefore,  the 
mitigation  zones  are  more  con.servative 
for  the  remaining  functional  hearing 
gron])s  (low-fre(piency  and  mid- 
freqnency  cetaceans,  and  j)innipeds), 
and  likely  cover  a  larger  j)ortion  of  the 
]K)tential  range  to  onset  of 'H’S. 
Additional  information  on  the  e.stimated 
range  to  effects  for  (xich  acoustic  stnxssor 
is  detailed  in  Clhapter  11  of  the  Navv’s 
LOA  application  [http://\\’\\'\\’.nnifs. 
noda.gov/pr/ponnits/incidHnfdl.htni^ 
dpplicdtions). 


Table  11— Predicted  Ranges  to  TTS,  PTS,  and  Recommended  Mitigation  Zones 


Activity  category 

Bin  (representative 
source)* 

Predicted  average 
range  to  TTS 

Predicted  average 
range  to  PTS 

Predicted  maximum 
range  to  PTS 

Recommended 
mitigation  zone 

Non-Impulsive  Sound 

Lo\w-Frequency  and  Hull-Mounted 
Mid-Frequency  Active  Sonar  T 

MF1  (SQS-53 

ASW  hull-mount¬ 
ed  sonar). 

4,251  yd.  (3,887  m) 

281  yd.  (257  m) . 

<292  yd.  (<267  m) 

6  dB  power  down 
at  1,000  yd.  (914 
m);  4  dB  power 
down  at  500  yd. 
(457  m);  and 
shutdown  at  200 
yd.  (183  m). 

High-Frequency  and  Non-Hull 
Mounted  Mid-Frequency  Active 
Sonar. 

MF4  (AQS-22 

ASW  dipping 
sonar). 

226  yd.  (207  m) . 

<55  yd.  (<50  m)  .... 

<55  yd.  (<50  m)  .... 

200  yd.  (183  m). 

Explosive  and  Impulsive  Sound 


Improved  Extended  Echo  Ranging 
Sonobuoys. 

Explosive  Sonobuoys  using  0.6- 
2.5  lb.  NEW. 

Anti-Swimmer  Grenades . 

E4  (Explosive  son- 
obuoy). 

E3  (Explosive  son- 
obuoy). 

E2  (Up  to  0.5  lb. 
NEW). 

434  yd.  (397  m) . 

290  yd.  (265  m) . 

190  yd.  (174  m) . 

156  yd.  (143  m) . 

113  yd.  (103  m) . 

83  yd.  (76  m) . 

563  yd.  (515  m) . 

309  yd.  (283  m) . 

182  yd.  (167  m) . 

600  yd.  (549  m). 

350  yd.  (320  m). 

200  yd.  (183  m). 

Mine  Countermeasure  and  Neu- 

NEW  dependent  (see  Table  12). 

tralization  Activities  Using  Posi¬ 
tive  Control  Firing  Devices. 

Mine  Neutralization  Diver-Placed 
Mines  Using  Time-Delay  Firing 

E6  (Up  to  20  lb. 
NEW). 

647  yd.  (592  m)  . 

232  yd.  (212  m) . 

469  yd.  (429  m) . 

1,000  yd.  (915  m). 

Devices. 

Ordnance  Testing  (Line  Charge 
Testing). 

E4  (Numerous  5  lb. 
charges). 

434  yd.  (397  m)  . 

156  yd.  (143  m)  . 

563  yd.  (515  m)  . 

900  yd.  (823  m).** 

Gunnery  Exercises — Small-  and 
Medium-Caliber  (Surface  Tar- 

E2  (40  mm  projec¬ 
tile). 

190  yd.  (174  m) . 

83  yd.  (76  m) . 

182  yd.  (167  m) . 

200  yd.  (183  m). 

get). 

Gunnery  Exercises— Large-Cal¬ 
iber  (Surface  Target). 

E5  (5  in.  projectiles 
at  the  surface***). 

453  yd.  (414  m) . 

186  yd.  (170  m) . 

526  yd.  (481  m) . 

600  yd.  (549  m). 

Missile  Exercises  up  to  250  lb. 
NEW  (Surface  Target). 

E9  (Maverick  mis¬ 
sile). 

949  yd.  (868  m) . 

398  yd.  (364  m) . 

699  yd.  (639  m) . 

900  yd.  (823  m). 

Missile  Exercises  up  to  500  lb. 
NEW  (Surface  Target). 

E10  (Harpoon  mis¬ 
sile). 

1,832  yd.  (1,675  m) 

731  yd.  (668  m) . 

1,883  yd.  (1,721  m) 

2,000  yd.  (1.8  km). 

Bombing  Exercises  . 

El 2  (MK-84  2,000 
lb.  bomb). 

2,513  yd.  (2.3  km) 

991  yd.  (906  m) . 

2,474  yd.  (2.3  km) 

2,500  yd.  (2.3 
km).** 

Torpedo  (Explosive)  Testing . 

Ell  (MK-48  tor¬ 
pedo). 

1,632  yd.  (1.5  km) 

697  yd.  (637  m) . 

2,021  yd.  (1.8  km) 

2,100  yd.  (1.9  km). 

Sinking  Exercises  . 

E12  (Various 
sources  up  to  the 
MK-84  2,000  lb. 
bomb). 

2,513  yd.  (2.3  km) 

991  yd.  (906  m) . 

2,474  yd.  (2.3  km) 

2.5  nm. 
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Table  11— Predicted  Ranges  to  TTS,  PTS,  and  Recommended  Mitigation  Zones— Continued 


Activity  category 

Bin  (representative 
source)* 

Predicted  average 
range  to  TTS 

Predicted  average 
range  to  PTS 

Predicted  maximum 
range  to  PTS 

Recommended 
mitigation  zone 

At-Sea  Explosive  Testing  . 

E5  (Various 
sources  less  than 
10  lb.  NEW  at 
various 
depths’”). 

525  yd.  (480  m) . 

204  yd.  (187  m)  . 

649  yd.  (593  m)  . 

1,600  yd.  (1.4 
km).” 

Elevated  Causeway  System — Pile 
Driving. 

24  in.  steel  impact 
hammer. 

1,094  yd.  (1,000  m) 

51  yd.  (46  m)  . 

51  yd.  (46  m) . 

60  yd.  (55  m). 

ASW:  anti-submarine  warfare;  JAX:  Jacksonville;  NEW:  net  explosive  weight;  PTS;  permanent  threshold  shift;  TTS:  temporary  threshold  shift. 

’  The  mitigation  zone  would  be  200  yd  for  bin  LF4  testing  sources. 

’This  table  does  not  provide  an  inclusive  list  of  source  bins;  bins  presented  here  represent  the  source  bin  with  the  largest  range  to  effects 
within  the  given  activity  category. 

”  Recommended  mitigation  zones  are  larger  than  the  modeled  injury  zones  to  account  for  multiple  types  of  sources  or  charges  being  used. 

*”  The  representative  source  bin  E5  has  different  range  to  effects  depending  on  the  depth  of  activity  occurrence  (at  the  sudace  or  at  various 
depths). 


Table  12— Predicted  Ranges  to  Effects  and  Mitigation  Zone  Radius  for  Mine  Countermeasure  and 
Neutralization  Activities  Using  Positive  Control  Firing  Devices 


Charge  size  net 

General  mine  countermeasure  and  neutralization  activities  using  posi¬ 
tive  control  firing  devices ' 

explosive  weight 
(bins) 

Predicted  aver¬ 
age  range  to 
TTS 

Predicted  aver¬ 
age  range  to 
PTS 

Predicted  max¬ 
imum  range  to 
PTS 

Recommended 
mitigation  zone 

2.6-5  lb.  (1. 2-2.3 
kg)  (E4). 

434  yd.  (474  m) 

197  yd.  (180  m) 

563  yd.  (515  m) 

600  yd.  (549  m) 

6-10  lb.  (2  7-4.5 
kg)  (E5). 

525  yd.  (480  m) 

204  yd.  (187  m) 

649  yd.  (593  m) 

800  yd.  (732  m) 

11-20  lb.  (5-9.1 
kg)  (E6). 

766  yd.  (700  m) 

288  yd.  (263  m) 

648  yd.  (593  m) 

800  yd.  (732  m) 

21-60  lb.  (9.5- 
27.2  kg) 

(E7)"'. 

1 ,670  yd. 

(1 ,527  m). 

581  yd.  (531  m) 

964  yd.  (882  m) 

1,200  yd.  (1.1 
km). 

61-100  lb.  (27.7- 
45.4  kg) 
(E8)’"'. 

878  yd.  (802  m) 

383  yd.  (351  m) 

996  yd.  (91 1  m) 

1,600  yd.  (1.4 
m). 

250-500  lb. 
(113.4-226.8 
kg)  (E10). 

1.832  yd. 

(1 .675  m). 

731  yd.  (668  m) 

1,883  yd. 

(1,721  m). 

2,000  yd.  (1.8 
km). 

501-650  lb. 
(227.3-294.8) 
(Ell). 

1,632  yd. 

(1.492  m). 

697  yd.  (637  m) 

2,021  yd. 

(1.848  m). 

2,100  yd.  (1.9 
km). 

Mine  countermeasure  and  neutralization  activities  using  diver  placed 
charges  under  positive  control  *’ 


Predicted  aver¬ 
age  range  to 
TTS 


545  yd.  (498  m) 

587  yd.  (537  m) 

647  yd.  (592  m) 

1,532  yd. 

(1.401  m). 

969  yd.  (886  m) 


Predicted  aver¬ 
age  range  to 
PTS 

Predicted  max¬ 
imum  range  to 
PTS 

Recommended 
mitigation  zone 

169  yd.  (155  m) 

203  yd.  (185  m) 

232  yd.  (212  m) 

473  yd.  (432  m) 

301  yd.  (275  m) 

464  yd.  (424  m) 

469  yd.  (429  m) 

789  yd.  (721  m) 

350  yd.  (320 
m). 

500  yd.  (457 
m). 

500  yd.  (457 
m). 

800  yd.  (732 
m). 

438  yd.  (400  m) 

850  yd.  (777  m) 

850  yd.  (777 
m). 

Not  Applicable. 

Not  Applicable. 

PTS:  permanent  threshold  shift;  TTS;  temporary  threshold  shift 

'These  mitigation  zones  are  applicable  to  all  mine  countermeasure  and  neutralization  activities  conducted  in  all  locations  that  Tables  2.8-1  through  2.8-5  specifies. 
"These  mitigation  zones  are  only  applicable  to  mine  countermeasure  and  neutralization  activities  involving  the  use  of  diver  placed  charges.  These  activities  are 
conducted  in  shallow  water  and  the  mitigation  zones  are  based  only  on  the  functional  hearing  groups  with  species  that  occur  in  these  areas  (mid-frequency  cetaceans 
and  sea  turtles). 

■"  The  E7  bin  was  only  modeled  in  shallow-water  locations  so  there  is  no  difference  for  the  diver  placed  charges  category. 

""The  E8  bin  was  only  modeled  for  surface  explosions,  so  some  of  the  ranges  are  shorter  than  for  sources  modeled  in  the  E7  bin  which  occur  at  depth. 


When  mint!  notitralization  activitie.s  to  or  larger  than  1,400  yd.  (1,280  in),  or  po.sitioned  in  oacli  of  the  twt)  hoat.s) 

using  diver  placed  charges  (iiji  to  a  20  four  lookouts  anil  two  boats  for  monitoring  a  1.000-yd  (915-m) 

11).  NEW)  are  conducted  with  a  time-  mitigation  zones  smaller  than  1,400  yd.  mitigation  zone.  In  adtlition,  when 

delay  firing  device,  the  detonation  is  (1.280  m).  which  was  incor])orated  into  aircraft  are  used,  the  jiilot  or  memher  of 

fused  with  a  sjiecified  time-delay  hy  the  the  current  Silver  Strand  Training  the  aircrew  will  serve  as  an  additional 

lier.sonnel  conducting  the  activity  and  is  Complex  lllA  to  minimize  the  lookout. 

not  authorized  until  the  area  is  clear  at  possihility  of  take  by  serious  injurv  or  NMFS  believes  that  the  Navv’s 

the  time  the  fuse  is  initiated.  Unring  mortality  (which  is  not  authorized  projio.sed  modification  to  this  mitigation 

fhe.se  activities,  the  detonation  cannot  under  an  IHA).  The  Navy  has  measure  will  still  reduce  the  j)otential 

l)e  terminated  once  the  fuse  is  initiated  determined  that  using  six  lookouts  and  for  iujurv  or  mortalitv  for  a  few  reasons: 

due  to  human  safety  concerns.  The  three  boats  in  the  long  term  is  (1)  The  Navy’s  acou.stic  projiagation 

Navy  is  proposing  to  modify  the  numher  impracticable  to  implement  from  an  moileling  results  show  that  the 

of  lookouts  currently  used  for  mine  ojierational  standjioint  due  to  the  predictetl  ranges  to  TTS  and  I’TS  for 

neutralization  activities  using  diver-  imjiacf  that  it  is  causing  on  resource  mine  neutraliziition  diver-placed  mines 

placed  time-delay  firing  devices.  As  a  requirements  (i.e..  limited  jiersonnel  using  time-delay  firing  devices  do  not 

reference,  the  current  mitigation  resources  and  boat  availability).  During  exceed  847  vd  (592  m),  which  is  well 

involves  the  use  of  six  lookouts  and  activities  using  up  to  a  20  lb.  NEW  (bin  within  the  j)ro])o.sed  l,00()-yd  (915-m) 

three  small  rigid  hull  inflatable  boats  EO)  detonation,  the  Navy  is  proposing  to  mitigation  zone;  (2)  the  numher  of 

(two  lookouts  ])ositioned  in  each  of  the  have  four  lookouts  and  two  small  rigid  lookouts  for  a  l,0()()-vd  (915-m) 

thrtH!  boats)  for  mitigation  zones  equal  hull  inflatable  boats  (two  lookouts  mitigation  zone  would  not  change;  (3) 
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the  niaxiimim  not  oxi)losivo  woiglit 
would  (locroaso  fVoni  29  11)  (currently)  to 
20  11)  (])ro|)o.sod):  (4)  the  Navy  would 
continue  to  monitor  the  mitigation  zone 
lor  30  minutes  helore,  during,  and  30 
after  the  activity  to  ensure  that  the  area 
is  clear  of  marine  mammals:  and  (5) 
time-delay  firing  device  activities  are 
only  comlucted  during  daylight  hours. 

Vassf^Is  and  In-Watcr  Davicas 

Vassal  Movaniant — Ships  would  avoid 
approaching  marine  mammals  head  on 
and  would  maneuver  to  maintain  a 
mitigation  zone  of  457  m  around 
observed  whales,  and  183  m  around  all 
other  marine  mammals  (exce])t  how 
riding  dolphins),  providing  it  is  .safe  to 
do  so. 

Towad  In-\\’(itar  Davicas — The  Na\’y 
would  ensure  towed  in-water  devices 
avoid  coming  within  a  mitigation  zone 
of  229  m  around  any  observed  marine 
mammal,  j)roviding  it  is  .safe  to  do  so. 

Non-Explosiva  Practiaa  Munitions 

(Innnaiy  Exarcisas  (snudi,  inadiimi, 
and  larga  calibar  using  a  surfaca 
targat) — Mitigation  wonld  include 
visual  observation  immediately  before 
and  during  the  exerci.se  within  a 
mitigation  zone  of  183  m  around  the 
intendeil  im|)act  location.  The  exercise 
woidd  not  commence  if  concentrations 
of  floating  vegetation  (Sargassinn  or 
kelp  j)alties)  are  observed  in  the 
mitigation  zone.  Firing  would  cease  if  a 
marine  mammal  is  visually  detected 
within  the  mitigation  zone.  Firing 
would  recommence  if  any  one  of  the 
following  conditions  are  met:  (1)  The 
animal  is  oh.served  exiling  the 
mitigation  zone,  (2)  the  animal  is 
thought  to  have  exited  the  mitigation 
zone  based  on  its  course  and  speed,  (3) 
the  mitigation  zone  has  been  clear  from 
any  additional  sightings  for  a  period  of 
30  minutes,  or  (4)  the  intended  target 
location  has  been  rej)ositioned  more 
than  3()()  m  away  from  the  location  of 
the  last  sighting. 

Bombing  Exarcisas — Mitigation  wonld 
include  visual  observation  from  the 
aircraft  innnediatelv  before  the  exercise 
and  during  target  ap])roach  within  a 
mitigation  zone  of  914  m  around  the 
intended  im])act  location.  The  exercise 
would  not  commence  if  concentrations 
of  floating  vegetation  (Sargassinn  or 
kelj)  patties)  are  observed  in  the 
mitigation  zone.  Bombing  would  cease 
if  a  marine  mammal  is  visually  detected 
within  the  mitigation  zone.  Bombing 
wonld  recommence  if  any  one  of  the 
following  conditions  are  met:  (1)  The 
animal  is  oh.served  exiting  the 
mitigation  zone,  (2)  the  animal  is 
thought  to  have  exited  the  mitigation 
zone  based  on  its  course  and  speed,  or 


(3)  the  mitigation  zone  has  been  clear 
from  any  additional  sightings  for  a 
j)eriod  of  30  minutes. 

Other  Mitigation 

The  Navy  Marine  Mammal  Program 
utilizes  the  following  standard  oj)erating 
])rocedures  to  help  to  limit  the  low  risk 
of  di.sease  transmission  from  Navy 
marine  mammals  to  indigenous  marine 
mammals,  including  the  Hawaiian 
monk  seals,  while  training  in  the  HR(i: 

•  Waste  from  Navy  .sea  lions  would 
he  collected  and  dis])osed  of  in  an 
a])proved  sewer  system: 

•  During  operations,  all  onsite 
personnel  would  he  made  aware  of  the 
potential  for  disease  transfer,  and  asked 
to  rej)ort  any  sightings  of  monk  seals 
immediately  to  other  training 
participants: 

•  Sea  lion  handlers  would  visually 
scan  for  indigenous  marine  animals, 
especially  monk  seals,  for  at  least  5 
minutes  l)efore  a  Navy  sea  lion  enters 
the  water  and  would  continue 
monitoring  while  the  sea  lion  is  in  the 
water.  If  a  monk  seal  is  seen 
approaching  or  within  100  m  of  the 
Navy  sea  lion,  the  handler  woidd  hold 
the  Navy  sea  lion  in  the  boat  or  recall 
the  Navy  sea  lion  immediately  if  it  has 
already  been  released:  and 

•  The  Navy  would  obtain  an  import 
permit  from  the  State  of  Hawaii 
Department  of  Agricnlture  and  would 
adhere  to  the  conditions  of  that  |)ermit. 

Humpback  Whale  C^autionary  Area 

The  Navy  is  proposing  to  continue 
their  designation  of  a  humphack  whale 
cautionary  area  in  Hawaiian  waters. 
Humpback  whales  migrate  to  the 
Hawaiian  Islands  each  winter  to  rear 
their  calves  and  mate.  Data  indicate 
that,  hi.storically,  humphack  whales 
have  concentrated  in  high  densities  in 
certain  areas  around  the  Hawaiian 
Islands.  NMFS  has  reviewed  the  Navy's 
data  on  MFAS  training  in  these  dense 
humphack  whale  areas  since  June  2()()() 
and  found  it  to  he  rare  and  infrequent. 
While  past  data  is  no  guarantee  of  future 
activity,  it  documents  a  history  of  low 
level  MFAS  activity  in  den.se  humpback 
areas.  In  order  to  he  successful  at 
operational  mi.ssions  and  again.st  the 
threat  of  {|uiet,  diesel-electric 
submarines,  the  Navy  has.  for  more  than 
40  vears,  routinely  conducted  Anti- 
Submarine  Warfare  (ASW)  training  in 
the  waters  off  the  Hawaiian  Islands, 
including  the  Humphac;k  Whale 
National  Marine  Sanctuary.  During  this 
j)eriod,  no  re])orted  ca.ses  of  harmfnl 
effects  to  hnm])l)ack  whales  attributed  to 
MFAS  u.se  have  occurred.  (Coincident 
with  this  use  of  MFA.S,  abundance 
e.stimates  reflect  an  annual  increa.se  in 


the  humphack  whale  .stock  (Mohlev 
2001  a,  2004).  A  recent  long-term  studv 
of  humj)l)ack  whales  in  Hawaiian  waters 
shows  long-term  fidelity  to  the 
Hawaiian  winter  grounds,  with  many 
showing  sighting  s])ans  ranging  from  10 
to  32  years  (Herman  at  al.,  2011). 

NMFS  and  the  Navy  have  explored 
ways  of  effecting  the  least  practicable 
impact  (which  includes  a  consideration 
of  practicality  of  implementation  and 
impacts  to  training  fidelity)  to 
humpback  whales  from  exposure  to 
MFAS.  Proficiency  in  ASW  reipiires  that 
Sailors  gain  and  maintain  expert  skills 
and  experience  in  o])eraling  MFAS  in 
myriad  marine  environments.  The 
Hawaiian  Islands,  including  areas  in 
which  humphack  whales  concentrate, 
contain  unique  bathymetric  features  the 
Navy  needs  to  ensure  sailors  gain 
critical  skills  and  unique  experience  by 
training  in  coastal  waters.  Sound 
pro|)agate,s  differently  in  shallow  water 
and  no  two  shallow  water  areas  are  the 
same.  So  as  not  to  negatively  affect 
military  readiness,  the  Navy  contends 
that  it  is  necessary  to  maintain  the 
possibility  of  using  all  shallow  water 
training  areas.  Oew  members  will  he 
working  in  similar  areas  during  real 
world  events  and  these  are  the  types  of 
environments  where  enemy  .submarines 
may  he  operating. 

The  Navy  recognizes  the  significance 
of  the  Hawaiian  Islands  for  hum])l)ack 
whales.  The  Navy  has  designated  a 
hnm])l)ack  whale  c:autionary  area,  which 
consists  of  a  5-km  (3.1-mi)  buffer  zone 
having  one  of  the  highest  concentrations 
of  humphack  whales  during  winter 
months.  Similar  to  the  previous  HRC 
rulemaking,  conducting  exercises  in  the 
humj)l)ack  whale  cautionary  area  would 
continue  to  require  a  much  higher  level 
of  clearance  than  typically  required  for 
MFAS  activities.  Should  national 
security  needs  require  MFAS  training 
and  te.sting  in  the  humpback  whale 
cautionary  area  between  December  15 
and  April  15.  it  .shall  he  jiersonally 
authorized  hv  the  (lommander,  IJ.S. 
Pacific  Fleet  (CPF).  The  CPF  .shall  ha.se 
such  authorization  on  the  unique 
characteristics  of  the  area  from  a 
military  readiness  persj)ective.  taking 
into  account  the  importance  of  the  area 
for  humphack  whales  and  the  need  to 
minimize  adverse  imj)acts  on  humphack 
whales  from  MFAS  whenever 
practicable.  Approval  at  this  level  for 
this  type  of  activity  is  extraordinary. 

CPF  is  a  four-star  Admiral  and  the 
highest  ranking  officer  in  the  IJ.S. 

Pacific  Fleet.  This  case-hy-case 
authorization  cannot  he  delegated  and 
represents  the  Navy’s  commitment  to 
fully  consider  and  balance  mission 
requirements  with  environmental 
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Stewardship.  Further.  CPF  would  n> 

provide  si)e(:ific  direction  on  recpured  tii 

initigatiou  prior  to  operational  units  c« 

transiting  to  and  training  in  the 

lunni)hack  whale  cautionary  area.  This  oi 
jaocess  would  ensure  the  decisions  to  p 
train  in  this  area  are  made  at  the  highe.st  P 
level  in  the  Pacific  Fleet,  heighten  u 

awareness  of  lunnphack  whale  activities  a 
in  the  cautionary  area,  and  serve  to  t! 

reemphasize  that  mitigation  measures  a 

are  to  he  scrupulously  lollowed.  1  he  i 

Navy  would  i)rovide  NMFS  with  i 

advance  notification  ol  any  MkAS  i 

training  and  testing  activities  in  the  I 

humphack  whale  cautionary  aiea.  I 

Data  from  several  sources,  which  are  f 
summarized  and  cited  on  NOAA  s  ^  1 

Cetacean  and  Sound  Majjping  Web  site  i 
(cetsonnd.noaa.gov)  indicate  that  there  i 

are  several  resident  })oi)nlations  ol 
odontocetes  off  the  western  side  of  the 
Big  Island  ol  Hawaii  (e.g..  beaked 
whales,  melon-headed  whales,  dwarl 
sjierm  whales,  pilot  whales).  Cenerally. 
we  highlight  the  pre.sence  of  resident 
j)opnlations  in  the  int(;r(;st  oi  hel])ing  to 
support  deci.sions  that  (Misiire  that  these 
small  populations,  limited  to  a  small 
ania  of  prehirred  habitat,  are  not 
exposiul  to  concentrations  of  activities 
within  their  ranges  that  have  the 
potential  to  impact  a  large  portion  ol  the 
.stock/species  over  longer  amounts  ol 
time  that  covdd  have  detrimentid 
cons(!(iuences  to  the  stock/si)(!cies. 
However.  NMFS  has  reviewed  the 
Navy’s  exercise  re])ort.s  and  considered/ 
discussed  their  historical  level  ol 
activitv  in  the  area  wher(^  these  resident 
populations  are  concentrated,  which  is 
very  low.  and  concluded  that  time/area 
restrictions  would  not  atlord  iniu.h 
reduction  of  impacts  in  this  location 
and  are  not  necessary  at  this  jioint.  11 
future  monitoring  and  exercise  reports 
suggest  that  increased  ojierations 
overlaj)  with  these  resident  poi)nlations. 
NMFS  would  revisit  the  consideration 
of  time/area  limitations  around  these 
popidations. 

Cetacean  and  Sound  Mapping 

NMFS  Office  of  Protected  Resources 
standardlv  consid(!rs  availahh; 
information  about  marine  mammal 
habitat  use  to  inform  discussions  with 
apjjficants  regarding  potential  spatio- 
temporal  limitations  ol  their  activities 
that  might  help  eflect  the  least 
practicable  adverse  imiiact  (e.g.. 

1  lumphack  Whale  Cautionary  Area). 
Through  the  Ciitacean  and  Sound 
Mapping  ellort 

(www'.catsoiind.noiut.gov),  NOAA’s 
Ciitacean  Density  and  Distribution 
Mapping  Working  Croup  (CetMap)  is 
curreutlv  involved  in  a  prociiss  to 
compile  available  literature  and  solic.it 


exj)ert  review  to  identily  areas  and  hei 

times  where  sjiecies  arc;  known  to 
concentrate;  for  specific  behaviors  (e.g.. 
feeding,  hreeding/calving.  or  migration) 
or  he  range-limited  (e.g..  small  resident  1 

i)opidations).  These  areas,  called  N*’ 

Biologically  Imjjortant  Areas  (BlAs),  are  an 
useful  tooks  for  planning  and  imi)act  im 

assessments  and  are  being  provided  to  N! 
the  public  via  the  CetSouud  Web  site,  th 
along  with  a  summary  ol  the  suppoiting  th 
information.  While  these  BlAs  are  ai 

u.seful  tools  for  analysts,  any  decisions  e\ 
regarding  j)rotec:tive  measur(;s  based  on  in 
these  areas  must  go  through  the  normal  la 
MMPA  evaluation  process  (or  any  other  m 
statutory  process  that  the  BlAs  are  used  w 
to  inform) — the  designation  of  a  BIA  tl 

does  not  pre-supj)o.se  any  specific  ai 

management  decision  associat(;d  with  tl 

thost;  areas.  Additionally,  the  BIA  s 

process  is  iterative  and  the  areas  will  he  ii 
ui)dated  as  new  information  becomes  j: 
available.  Currentlv,  NMFS  has  a 

published  BlAs  for  the  Arctic  Slope  and  ( 
some  in  Hawaii  (which  wen;  cou.sid(;red  , 
in  the  Mitigation  Section  for  HSTf).  The  i 
BIAS  in  other  regions,  such  as  tin;  i 

Atlantic  and  West  ('.oast  ol  the 
coutiiu;ntal  li.S.  an;  still  in  i 

develoi)menl.  We  have  indicated  to  the  i 
Navy  that  once  these  BlAs  are  complete 
;  and  put  on  the  Web  site,  we  may  neeil 
to  discuss  whether  (in  the  context  (d  the 
nature  and  scope  of  any  Navy  activities 
planned  in  and  around  the  BlAs.  what 
im))acts  might  he  anticipat(;d,  and 
'  practicability)  additional  protective 
measures  might  he  ai)proi)riate. 

’  Stranding  Response  Flan 

NMFS  and  the  Navy  developed  a 
Stranding  Response  Flan  lor  tin;  HRC. 
and  SOC'.Al.  Range  Comjjlex  in  2009  as 
part  of  the  incidental  take  authorization 
l)rot:ess.  The  Stranding  Resi)onse  Flans 
are  specifically  intended  to  outline  the 
,s,  applicable  recpiirements  the 

authorizations  are  conditioned  upon  in 
the  event  that  a  marine  mammal 
stranding  is  re])orted  in  the  flR(i  or 
SfX'.AL  Range  Complex  during  a  major 
training  exercise.  NMFS  considers  all 
i  ])lausihle  causes  within  the  course  of  a 
stranding  inve.stigation  and  the.se  jdaiis 
in  no  way  presume  that  any  .strandings 
1  in  a  Navv  range  complex  an;  related  to. 

or  caused  by.  Navy  training  and  te.sting 
i  activities,  absent  a  determination  made 
during  inve.stigation.  1  he  plans  are 
designed  to  acldress  mitigation, 
monitoring,  and  compliance.  1  he  Navy 
is  currently  working  with  NMFS  to 
r(;fine  these  ])lans  lor  the  new  HSFl 
Study  Area  (to  include  regionally 
s])ecifi(;  |)lans  that  include  more 
;  logistical  detail).  The  current  Stranding 
Resjjonse  Flans  for  the  HRC  and  SCCAl 
;it  Range  Complex  are  available  for  revi(;w 


here:  hi t{)://\v\y\y-nin fs.noaa.gov/pr/ 

prrmits/incidanlal.htmltapplications. 

Mitigation  Conclusions 

NMFS  has  carefully  evaluat(;d  the 
Navy’s  pro])osed  mitigation  measures 
and  consid(;r(;d  a  broad  range  ol  othi;i 
measures  in  the  context  of  ensuring  that 
NMFS  jn-escrihes  the  means  of  eflecting 
the  least  practicable  adverse  impact  on 
the  affected  marine  mammal  sp(;c:ies 
and  stocks  and  their  habitat.  Our 
evaluation  of  potential  measures 
iuclud(;d  consideration  ol  the  lollowing 
factors  in  relation  to  one  another:  the 
manner  in  which,  and  the  degiee  t() 
which,  the  successful  implementatiou  ol 
the;  m(;asure  is  expected  to  minimize 
adverse  impacts  to  marine  mammals: 
the  ju'oven  or  likely  effic:ac;y  ol  the 
spec:ific  measure  to  minimize  adverse 
im])acts  as  jdanned:  and  the 
practicability  of  the  measure  for 
apj)licant  imi)lemeutation,  includiug 
consideration  of  ])ersonnel  salety, 
practicalitv  of  implementation,  and 
im];ac:t  on  the  effectiveness  of  the 
military  readiness  activity. 

In  some  cases,  additional  mitigation 
measures  are  r(;(iuir(;d  beyond  those  that 
the  applic;ant  pro])oses.  Any  mitigation 
measure(s)  j)rescrih(;d  by  NMFS  should 
Ik;  able  to  accomijlish,  have  a  reasouahle 
'  likelihood  of  accomi)lishiug  (based  on 
current  science),  or  contribute  to  the 
acc.omplishmeut  ol  oui;  or  more  ol  the 
geu(;ral  goals  list(;d  below: 

a.  Avoidance  or  minimization  ol 
injury  or  death  of  marine  mammals 
wherever  possible  (goals  h.  c;,  ami  d  may 
contribute  to  this  goal). 

1).  A  reduction  in  the  numhers  of 
marine  mammals  (total  numhei  oi 
numh(;r  at  biologically  important  time 
or  location)  exposed  to  rec(;ived  levels 
’  of  MFAS/HFAS,  underwater 

d(;touations,  or  other  ac:tivities  ex])(;c,ted 
to  result  in  the  take  of  marine  mammals 
(this  goal  may  contribute  to  a,  above,  or 
to  reducing  harassment  takes  only). 

c.  A  reduction  in  the  numher  of  times 
(total  numher  or  numher  at  biologically 
,  imi)ortant  time  or  location)  individuals 
would  h(;  exi)osed  to  received  levels  of 
^  MFAS/HFAS,  underwater  detonations, 

,  or  other  activities  exj)ected  to  re.sult  in 
the  take  of  marine  mammals  (this  goal 
((.  may  contribute  to  a,  above,  or  to 
reducing  harassment  tak(;s  only), 
d.  A  reduction  in  the  intensity  of 
i'V  i;x])osures  (either  total  numher  or 

numher  at  biologically  imiJortaut  time 
or  location)  to  received  levels  of  MFAS/ 
HFAS,  underwater  detonations,  or  other 
activities  (;xpected  to  result  iu  the  take 
ug  of  marine  mammals  (this  goal  may 
',AL  contribute  to  a,  above,  or  to  reilucing  the 
(;w  s(;veritv  ol  harassment  takes  only). 
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o.  Avoidance  or  minimization  of 
adverse  effects  to  marim;  mammal 
hal)itat,  ])aying  special  attcaition  to  the 
food  base,  activities  that  block  or  limit 
pas.sag(;  to  or  from  l)iok)gically 
important  areas,  ])ermanent  destruction 
of  habitat,  or  temporary  destruction/ 
disturbance  of  habitat  during  a 
biologicallv  important  time. 

f.  I’or  monitoring  direc;tly  related  to 
mitigation — an  increase  in  the 
probability  of  detecting  marine 
mammals,  tluis  allowing  for  more 
effective  implementation  of  the 
mitigation  (shut-down  zone,  etc.). 

Based  on  our  evaluation  of  the  Navy’s 
])roposed  measures,  as  well  as  other 
measures  considered  by  NMFS  or 
recommended  by  the  ])nblic,  NMFS  has 
determined  preliminarily  that  the 
Navy’s  proposed  mitigation  measures 
(especially  when  the  adaptive 
management  component  is  taken  into 
c:onsideration  (.see  Adaptive 
Management,  below))  are  adequate 
means  of  effecting  the  least  practic:able 
adverse  im])acts  on  marine  mammals 

s] )ecies  or  stocks  and  their  habitat, 
paying  })articular  attention  to  rookeries, 
mating  grounds,  and  areas  of  similar 
significance,  while  also  considering 
])(irsonnel  safety,  ])racticality  of 
implementation,  and  impact  on  tin; 
effei:tiveness  of  the  militarv  readiness 
activity,  fhirther  detail  is  included 
Ixdow. 

'fhe  proposed  rule  comment  ])eriod 
will  afford  the  public  an  opportunitv  to 
submit  recommendations,  views,  and/or 
concerns  regarding  this  action  and  the 
proj)osed  mitigation  measur(;s.  While 
NMFS  has  determined  preliminarily 
that  the  Navy’s  ])ro])osed  mitigation 
measures  would  affect  the  least 
practicable  adverse  impact  on  the 
affected  species  or  stocks  and  their 
habitat,  NMFS  will  consider  all  public 
comments  to  help  inform  our  final 
decision.  Con.sequently,  the  jjrojjo.sed 
mitigation  measures  may  be  refined, 
modified,  removed,  or  added  to  prior  to 
the  issuance  of  the  final  rule  based  on 
j)ublic  comments  received,  and  where 

aj) j)ropriate,  further  analysis  of  anv 
additional  mitigation  measures. 

Monitoring 

Section  l()1(a)(.5)(A)  of  the  MMFA 
.states  that  in  order  to  issue  an  ITA  for 
an  activity,  NMFS  must  .set  forth 
‘‘r(!(|uirements  pertaining  to  the 
monitoring  and  re])orting  of  such 
taking”.  The  MMPA  implementing 
regulations  at  .50  CFR  210.104  (a)(13) 
indicate  that  recpiests  for  IXlAs  mu.st 
include  the  suggested  means  of 
accompli.shing  the  necessary  monitoring 
and  reporting  that  will  result  in 
increa.sed  knowledge  of  the  s})ecies  and 


of  the  level  of  taking  or  impacts  on 
])opulations  of  marine  mammals  that  are 
expectiid  to  he  ])r(!sent. 

Monitoring  measures  ])rescribed  bv 
NMFS  should  accom])lish  one  or  more 
of  the  following  general  goals: 

•  An  incnuise  in  tin;  probability  of 
detecting  marine  mammals,  both  within 
the  safety  zone  (thus  allowing  for  more 
effective  implementation  of  tin; 
mitigation)  and  in  general  to  generate 
more  data  to  contribute  to  the  analy.ses 
mentioned  below 

•  An  increase  in  our  understanding  of 
how  many  marine  mammals  are  likely 
to  be  expo.sed  to  levels  of  MFAS/HFAS 
(or  explosives  or  other  stimuli)  that  we 
a.ssociate  with  specific  adverse  effects, 
such  as  behavioral  harassment,  TTS,  or 
PTS. 

•  An  increase  in  onr  understanding  of 
how  marine  mammals  respond  to 
MFAS/HFAS  (at  specific  received 
levels),  explosives,  or  other  stimuli 
expected  to  result  in  take  and  how 
antic:ij)ated  adverse  effects  on 
individuals  (in  different  ways  and  to 
varying  degnuxs)  may  impact  the 
|)opulation,  s])ecies,  or  .stock 
(sp(!cifically  through  effects  on  annual 
rates  of  recruitment  or  survival)  through 
any  of  tin;  following  methods: 

Behavioral  oh.servations  in  the 
presence  of  MFAS/HFAS  compared  to 
oh.servations  in  the  ah.sence  of  sonar 
(need  to  be  able  to  accurately  ])redict 
received  level  and  re])ort  bathymetric 
conditions,  distance  from  source,  and 
other  j)ertinent  information) 

Physiological  measurements  in  the 
])re.sence  of  MFAS/HFAS  comjjared  to 
observations  in  the  absence  of  tactical 
sonar  (need  to  be  able  to  accurately 
pnxlict  received  level  and  report 
l)athymetric  conditions,  distance  from 
source,  and  other  ijertinent  information) 
Pre-])lanned  and  thorough 
investigation  of  stranding  events  that 
occur  coincident  to  naval  activities 
Distribution  and/or  abundance 
comjjarisons  in  times  or  areas  with 
concentrated  MFA.S/HFAS  versus  times 
or  areas  without  MFAS/HFAS 

•  An  increased  knowledge  of  the 
affected  species 

•  An  increase  in  onr  understanding  of 
the  effectiveness  of  certain  mitigation 
and  monitoring  measunis. 

Ovfii'vifiw  oj  Ndvv  Moniloring 

The  current  Navy  Fleet  monitoring 
])rogram  is  conqjosed  of  a  collection  of 
“range-specific”  monitoring  plans,  each 
developed  individually  as  part  of  the 
MMPA/ESA  authorization  proces.ses. 
The.se  individual  j)lans  (xstablish 
.s])ecific  monitoring  reciuirements  for 
each  range  com])lex  based  on  a  set  of 
effort-ba.sed  metrics  (e.g.,  20  days  of 


aerial  survey).  Concurrent  with 
implementation  of  the  initial  range- 
specific  monitoring  plans,  the  Navy  and 
NMFS  began  tlevelopment  of  the 
Integrated  (Comprehensive  Monitoring 
Program  (ICMP).  Tin;  ICCMP  has  been 
developed  in  direct  response  to  Navv 
|)ermitting  recjuirements  established  in 
various  MMPA  final  rules,  ESA 
considtations.  Biological  Opinions,  and 
a})plicable  regulations.  The  ICMP  is 
intended  to  coordinate  monitoring 
(d'forts  across  all  regions  and  to  allocate 
the  most  approjiriate  level  and  type  of 
effort  for  each  range  complex  based  on 
a  set  of  standardized  objectives,  and  in 
ac:knowledgement  of  regional  expertise 
and  resource  availability.  The  ICMP  is 
designed  to  be  a  flexible,  scalable,  and 
adaptable  through  the  adaptive 
management  and  strategic:  planning 
proccisscxs  to  jceriodically  as.siiss  i)rogress 
and  rcjevaluate  objectives.  Although  the 
ICMP  docxs  not  s])(;cify  actual 
monitoring  field  work  or  jcrojects,  it 
does  establish  to]>level  goals  that  have 
bc;en  developcul  in  coordination  with 
NMFS.  As  the  ICMP  is  implemented, 
detailed  and  .s|)(!cific  .studicxs  will  be 
developed  which  support  the  Navv’s 
top-h:vel  monitoring  goals.  In  essence, 
the  KCMP  directs  that  monitoring 
activities  relating  to  the  effects  of  Navy 
training  and  testing  activities  on  marine 
specicxs  should  be  dcxsigned  to 
accomplish  one  or  more  of  the  following 
top-hwel  goals: 

•  An  increase  in  onr  understanding  of 
the  likely  occurrence  of  marine 
mammals  and/or  ESA-listed  marine 
s])(>cie.s  in  the  vicinity  of  the  action  (i.e.. 
presence,  ahundance,  distribution,  and/ 
or  density  of  spiicicis); 

•  An  increa.se  in  our  under.standing  of 
the  nature,  scojce,  or  context  of  the 
likely  (?x])osure  of  marine  mammals 
and/or  ESA-li.sted  species  to  any  of  the 
potential  strcissorjs)  associated  with  the 
action  (e.g..  tonal  and  impulsive  sound), 
through  bettcir  understanding  of  one  or 
more  of  the  following:  (1)  The  action 
and  the  environment  in  which  it  occurs 
(e.g.,  sound  source  characterization, 
propagation,  and  amhient  noise  levels); 
(2)  the  affected  species  (e.g.,  life  history 
or  dive  patterns):  (3)  the  likely  co¬ 
occurrence  of  marine  mammals  and/or 
ESA-listed  marine  species  with  the 
action  (in  whole  or  part)  associated  with 
specific  adverse  effects,  and/or:  (4)  the 
likely  hioh)gical  or  behavioral  context  of 
exjjosure  to  the  stressor  for  the  marine 
mammal  and/or  ESA-listed  marine 
species  (e.g.,  age  class  of  expo.sed 
animals  or  known  j)n])j)ing.  calving  or 
feeding  areas); 

•  An  increa.se  in  onr  understanding  of 
how  individual  marine  mammals  or 
ESA-listed  marine  species  respond 
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(behaviorally  or  physiologically)  to  the 
s|)e(;ific  stressors  as.sociated  with  the 
action  (in  specific  contexts,  where 
possible,  e.g..  at  what  distance  or 
rec(;ived  level): 

•  An  increase  in  our  understanding  of 
how  antici|)ated  individual  responses, 
to  individual  .stres.sors  or  anticijjated 
coinhinations  of  .stressors,  may  impact 
either:  (1)  the  long-term  fitne.ss  and 
survival  of  an  individual:  or  (2)  the 
po]nilation.  species,  or  stock  (e.g., 
through  effec;t.s  on  annual  rates  of 
recruitment  or  survival): 

•  An  increa.se  in  our  understanding  of 
the  effectiveness  of  mitigation  and 
monitoring  measures: 

•  A  better  understanding  and  record 
of  the  manner  in  which  the  authorized 
entity  complies  with  the  ITA  and 
Incidental  Take  Statement: 

•  An  increase  in  the  probability  of 
detecting  marine  mammals  (through 
improved  technology  or  methods),  both 
si)ecifically  within  the  safety  zone  (thus 
alh)wing  for  more  effective 
implementation  of  the  mitigation)  and 
in  general,  to  better  achieve  the  above 
goals:  and 

•  A  reduction  in  the  adverse  impact 
of  activities  to  the  least  practicable 
level,  as  defined  in  the  MMPA. 

While  tlu!  ICMP  only  directly  a|)plie.s 
to  monitoring  activities  under 
a|)])licahle  MMPA  and  KSA 
authorizations,  it  also  .serves  to  facilitate 
coordination  among  the  Navy's  marine 
species  monitoring  j)rogram  and  the 
basic  and  applied  research  programs 
discns.sed  in  the  Ongoing  Navy-funded 
Research  section  of  this  document. 

An  October  2010  Navy  monitoring 
meeting  initiated  a  j)rocess  to  critically 
evaluate  current  Navy  monitoring  plans 
and  begin  develoj)ment  of  revisions  to 
existing  range-specific  monitoring  plans 
and  as.sociated  updates  to  the  KiMP. 
Discussions  at  that  meeting  and  through 
the  Navy/NMFS  adaptive  management 
process  established  a  way  ahead  for 
continued  refinement  of  the  Navy's 
monitoring  program.  This  process 
included  establishing  a  Scientific 
Advisory  Grouj)  (SAC)  compo.sed  of 
technical  experts  to  provide  objective 
.scientific  guidance  for  Navy 
consideration.  The  Navy  established  the 
SACi  in  early  2011  with  the  initial  task 
of  evaluating  current  Navv  monitoring 
ai)i)roaches  under  the  ICMP  and  existing 
lX)As  and  developing  objective 
scientific  recommendations  that  would 
serve  as  the  basis  for  a  Strat(;gic 
I’lanning  Process  for  Navy  monitoring  to 
he  incorporated  as  a  major  comjjonent 
of  the  KiMP.  The  SAC  convened  in 
March  2011,  com])osed  of  leading 
academic  and  civilian  .scientists  with 
significant  expertise  in  marine  .sj)ecie.s 


monitoring,  acoustics,  ecology,  and 
modeling.  The  SAC's  final  report  laid 
out  both  over-arching  and  range-.sj)ecific 
recommendations  for  the  Navy’s  Marine 
Species  Monitoring  program  and  is 
available  through  the  Navy’s  Marine 
Sj)ecie.s  Monitoring  web  |)ortal:  htt}):// 
w’wn’.ndvvnidhiKispocicsmonHoring.iis. 

Adaptive  management  discn.ssions 
between  the  Navy  and  NMFS 
e.stablished  a  way  ahead  for  continued 
refinement  of  the  Navy's  monitoring 
program.  Consensus  was  that  the  ICMP 
and  a.ssociated  implementation 
components  would  continue  the 
evolution  of  Navy  marine  species 
monitoring  towards  a  single  integrated 
j)rogram,  incorporate  SACi 
recommendations  when  appropriate  and 
logistically  feasible,  and  establish  a 
mon;  collaborative  framework  for 
evaluating,  .selecting,  and  implementing 
future  monitoring  across  all  the  Navy 
range  com))lexe.s  through  the  adajjtive 
management  and  strategic  planning 
process. 

Pdst  and  (Airidnl  MonUoring  in  thn 
HSTT  Study  Arud 

NMFS  has  received  nudti|)le  years’ 
worth  of  annual  exercise  and 
monitoring  rejiorts  addnissing  active; 
sonar  use  and  explosive  detonations 
within  the  HRC,  SOCAl,  Range 
Com|)lex.  and  SSTfi.  The  data  and 
information  contained  in  these  re]K)rts 
have  been  considered  in  developing 
mitigation  and  monitoring  m(;a.sun;.s  for 
the  propo.sed  training  ami  testing 
activities  within  the  IlSTT  Study  Area. 
The  Navy’s  annual  exercise  and 
monitoring  reports  may  be  viewed  at: 
hitp://\y\vi\'.nnifs.nodd.gov/pr/i}dnnits/ 
inciddiitdl.htinitdpplicdtions  and  http:// 
\\’\y\y.nd\'\'indrindspdcidsnionitoring.us. 
NMk'S  has  reviewed  these  r(;j)ort.s  and 
summarized  the  results,  as  related  to 
marine  mammal  monitoring,  below. 

1.  The  Navy  has  shown  significant 
initiative  in  developing  its  marine 
sjjecies  monitoring  |)rogram  and  made 
considerable  progr(;ss  toward  reaching 
goals  and  objectives  of  the  ICMP. 

2.  Observation  data  from 
watchstanders  aboard  navv  vessels  is 
generally  useful  to  indicate  the  presence 
or  absence  of  marine  mammals  within 
the  mitigation  zones  (and  sometimes 
b(;yond)  and  to  document  the 
im])lementation  of  mitigation  measures, 
but  does  not  ])rovide  useful  specie.s- 
sjjecific  information  or  behavioral  data. 

3.  Data  gathered  by  exj)erienced 
marine  mammal  observers  can  ])rovide 
very  valuable  information  at  a  level  of 
detail  not  possible  with  watchstanders. 

4.  Though  it  is  by  no  means 
concliKsive,  it  is  worth  noting  that  no 
instances  of  obvious  behavioral 


disturbance  have  be(;n  ob.served  by 
Navy  watchstanders  or  exj)erienced 
marine  mammal  observers  conducting 
visual  monitoring. 

.5.  Visual  surveys  generally  provide 
suitable  data  for  addressing  (pie.stions  of 
distribution  and  abundance  of  marine 
mammals,  but  are  much  less  effective  at 
providing  information  on  movements 
and  behavior,  with  a  few  notable 
(;xce])tions  where  sightings  an;  mo.st 
frecjiient.  For  example.  Navy-funded 
focal  follows  of  marine  mammals  during 
aerial  visual  surveys  in  SOCIAL  have 
provided  uniepu;  new  science  on 
regional  at-sea  marine  mammal  behavior 
including  group  size,  travel  direction, 
spatial  occurrence  within  SGCiAL. 
maximum  inter-animal  dispersal,  and 
behavioral  state. 

(i.  Passive;  acoustics  and  animal 
tagging  have  significant  ])otential  for 
ajiplications  addressing  animal 
movements  and  behavioral  response  to 
Navy  training  activities,  but  require  a 
longer  time  horizon  and  heavy 
investment  in  analysis  to  produce 
relevant  results. 

7.  NMFS  and  the  Navy  should  more 
carefullv  consider  what  and  how 
information  should  be  gathered  by 
watchstanders  during  training  exercises 
and  monitoring  events,  as  some  reports 
contain  differ(;nt  information,  making 
cro.ss-re])ort  comparisons  difficult. 

Navy-funded  monitoring 
accomplishments  in  the  HRC  and 
SeXiAL  portions  of  HSTT  from  2009  to 
2012  are  provided  in  the  Navv’s  draft  .'i- 
year  (]ompr(;h(;nsive  R(;port.  as  reejuired 
by  the  2009  rulemakings  and  available 
here:  http:/ /www.ninfs. nodd.gov/pr/ 
ponnits/incidontcd.htinttdpplicdtions. 
Following  is  a  summary  of  the  work 
conducted: 

•  Conducted  over  4.000  hours  of 
visual  survey  effort: 

•  Covered  over  04,800  nautical  miles 
of  oc:ean: 

•  Sighted  over  2.50,000  individual 
marine  mammals: 

•  Taken  over  4.5, .50t)  digital  photos 
and  32  hours  of  digital  video; 

•  Attached  70  .satellite  tracking  tags  to 
individual  marine  mammals;  and 

•  Collected  over  2.5.000  hours  of 
passive  acoustic  recordings. 

.Souk;  recent  highlights  of  findings 
include; 

•  Increased  understanding  of 
Hawaiian  monk  seal  habitat  use  and 
b(;havior  throughout  the  Main  Hawaiian 
Islands; 

•  Estimated  received  levels  and 
reconstructions  of  animal  movements 
during  an  ASW  training  event  from  the 
bottom-mounted  hydrophone  array.s  at 
the  Pacific  Mi.ssile  Range  Facility; 
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•  Increased  knowledge  of  baseline 
marine  mammal  behavior  information 
in  SOCAL  from  focal  follows  of  priority 
cetacean  s])ecies:  and 

•  Observed  northern  right  whale 
dolphin  mother-calf  ])airs  for  the  first 
time  since  StXiAL  aerial  monitoring 
surveys  began  in  fall  21)08. 

Data  collection  and  analysis  within 
these  range  comjdexes  is  ongoing.  From 
2000  to  2011,  Navy  lookouts  aboard 
Navy  ships  reported  1,202  sightings  for 
an  estimated  12,875  marine  mammals 
within  the  HSTT  Study  Area.  These 
observations  were  mainly  during  major 
at-sea  training  events  and  there  were  no 
reported  observations  of  adverse 
reactions  by  marine  mammals  and  no 
dead  or  injurcul  animals  re])orted 
assoiaated  with  Navy  training  activities. 

Proposed  Monitoring  for  the  HSTT 
Study  Area 

Based  on  di.scussions  between  the 
Navv  and  NMFS,  future  monitoring 
would  address  the  ICMP  to])-level  goals 
through  a  collection  of  specific  regional 
and  ocean  basin  studies  based  on 
.scientific  objectives.  Quantitative 
metrics  of  monitoring  (dfort  (e.g.,  20 
days  of  aerial  survey)  would  not  he  a 
specific  recinirement  The  adajitive 
management  process  and  reporting 
nuiuirements  would  serve  as  the  basis 
for  evaluating  jjerformance  and 
t:om])liance,  primarilv  considering  the 
([iiality  of  the  work  and  results 
])rodnced,  as  well  as  peer  review  and 
publications,  and  j)uhlic  dissemination 
of  information,  re])orts,  and  data.  The 
strategic  jilanning  process  would  he 
used  to  .set  intermediate  .scientific 
objectives,  identify  potential  species  of 
interest  at  a  regional  scale,  and  evaluate 
and  select  specific  monitoring  projects 
to  fund  or  continue  supporting  for  a 
given  fiscal  year.  The  strategic  jjlanning 
j)rocess  woidd  also  address  relative 
investments  to  different  range 
c:om])lexes  based  on  goals  across  all 
range  complexes,  and  monitoring  would 
hiverage  midtiple  techniques  for  data 
acquisition  and  analv.sis  whenever 
possible. 

Ongoing  Nu\'\'  Research 
Overview 

Tin;  Navy  is  one  of  the  world’s 
leading  organizations  in  a.ssessing  the 
effects  of  human  activities  on  the 
marine  environment,  and  ))rovides  a 
significant  amount  of  funding  and 
siq)port  to  marine  research,  outside  of 
the  monitoring  required  by  their 
incidental  take  authorizations.  They 
akso  develop  aj)])roaches  to  ensure  that 
these  re.sources  are  minimally  impacted 
by  current  and  future  Navy  operations. 


Navy  scientists  work  cooperatively  with 
otluM'  government  researchers  and 
scienti.sts,  universities,  industrv,  and 
non-governmental  conservation 
organizations  in  collecting,  evaluating, 
ami  modeling  information  on  marine 
resources,  including  working  towards  a 
better  understanding  of  marine 
mammals  and  sound.  From  2004  to 
2012,  the  Navy  has  provided  over  .$230 
million  for  marine  species  research.  The 
Navy  sponsors  70  percent  of  all  IJ.S. 
research  concerning  the  (d'fects  of 
human-generated  sound  on  marine 
mammals  and  50  percent  of  such 
research  conducted  worldwide.  Major 
to])ics  of  Navy-.siq)ported  marine 
species  re.search  directly  applicable  to 
l)ropo.sed  activities  within  tlie  HSTT 
Study  Area  include  the  following: 

•  Better  understanding  of  marine 
.s])ecies  di.strihution  and  important 
habitat  areas; 

•  Develo])ing  methods  to  detect  and 
monitor  marine  s])ecie.s  before  and 
during  training  and  te.sting  activities; 

•  Better  understanding  the  impacts  of 
sound  on  marine  mammals,  sea  turtles, 
fish,  and  birds;  and 

•  Develoj)ing  tools  to  model  and 
estimate  j)otential  impacts  of  .sound. 

It  is  imjierative  that  the  Navy’s 
re.search  and  development  (RXiD)  efforts 
ndated  to  marine  mammals  are 
conducted  in  an  open,  transparent 
manner  with  validated  .studv  needs  and 
nKiuirements.  The  goal  of  the  Navy’s 
R&D  ])rogram  is  to  enable  collection  and 
puhlic:ation  of  .scientificallv  valid 
research  as  well  as  development  of 
techni(|ues  and  tools  for  Navy, 
academic,  and  commercial  use.  The  two 
Navy  organizations  that  account  for 
most  funding  and  oversight  of  the  Navy 
marine  mammal  re.search  program  are 
the  Office  of  Naval  Re.search  (QNR) 
Marine  Mammals  and  Biology  Program, 
and  the  Office  of  the  Chief  of  Naval 
Ojjerations  (CNO)  Energy  and 
Environmental  Readiness  Division 
(N45)  Living  Marine  Resources  (LMR) 
Program.  The  })rimary  focus  of  these 
l^rograms  has  been  on  understanding  the 
effects  of  sound  on  marine  mammals, 
including  physiological,  behavioral  and 
ecological  effects. 

The  ONR  Marine  Mammals  and 
Biology  Program  sujqjorts  basic  and 
applied  research  and  technology 
development  related  to  understanding 
the  effects  of  .sound  on  marine 
mammals,  including  physiological, 
h(!havioral,  ecological,  and  ])o|)ulation- 
level  effects.  Current  program  thrusts 
include,  hut  are  not  limited  to: 

•  Monitoring  and  detection; 

•  Integrated  ecosystem  re.search 
including  sensor  and  tag  development: 


•  Effects  of  sound  on  marine  life 
including  hearing,  behavioral  response 
.studies,  diving  and  .stress  physiologv. 
and  Popidation  (Consequences  of 
Acoustic  Disturbance  (PCAD);  and 

•  Models  and  dataha.ses  for 
environmental  compliance. 

To  manage  .some  of  the  Navy’s  marine 
mammal  research  programmatic 
(dements,  OPNAV  N45  developcul  in 
2011  a  nrnv  Living  Marine  Rixsources 
(LMR)  R{;.search  and  D(;veloj)ment 
Program,  'fhe  mission  of  the  LMR 
jirogram  is  to  develoj).  demonstrate,  and 
ass(;.s.s  information  and  t(x;hnology 
.solutions  to  j)rot(H;t  living  marine 
nxsources  by  minimizing  the 
environmental  risks  of  Navy  at-sea 
training  and  te.sting  activities  while 
preserving  core  Navy  readiness 
capabilities.  This  mission  is 
accomplished  by: 

•  lnq)roving  knowledge  of  the  status 
and  trends  of  marine  speciexs  of  conccirn 
and  the  (icosystems  of  which  they  are  a 
part: 

•  Developing  the  .scientific  basis  for 
the  criteria  and  thresholds  to  measure 
the  effects  of  Navy  generated  sound; 

•  Im])roving  understanding  of 
underwater  .sound  and  sound  field 
characterization  uniciue  to  assessing  the 
biological  conscKjuences  resnlting  from 
underwater  sound  (as  opposed  to 
tactical  applications  of  underwater 
.sound  or  pro])agation  loss  modeling  for 
military  communications  or  tactical 
apjjlications):  and 

•  Develojhng  technologies  and 
methods  to  monitor  and.  where 
possible,  mitigate  biologically 
significant  con.se(|U(;nc(i.s  to  living 
marine  resources  residting  from  naval 
activities,  emphasizing  tho.se 
consequences  that  are  most  likely  to  he 
biologically  significant. 

The  program  is  focused  on  three 
primary  ohjectiv(i.s  that  infliumce 
program  management  ])riorities  and 
dirijctly  affect  the  jirogram’s  succr^ss  in 
accompli.shing  its  mission: 

1.  Collect,  Validate,  and  Rank  R&D 
Niunls:  Expand  awareness  of  R&D 
program  opportunities  within  the  Navy 
marine  nxsource  community  to 
encourage  and  facilitate  the  .sid)mittal  of 
well-defined  and  aj)propriate  ikuhIs 
statements. 

2.  Address  High  Priority  Needs: 
Ensure  that  program  invcistments  and 
the  resulting  projects  maintain  a  diriict 
and  consistent  link  to  the  defined  use^r 
needs. 

3.  Transition  Solutions  and  Validate 
Benefits;  Maximize  the  number  of 
})rogram-derived  solutions  that  are 
successfully  transitioiKid  to  the  Fle(4 
and  svstem  commands. 
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The  LMR  program  primarily  invests 
in  the  following  areas: 

•  Develojiing  Data  to  Snpiiort  Risk 
Threshold  ('.riteria; 

•  Improved  Data  (.ollec.tion  on 
Protected  Species.  Critical  Habitat 
within  Navy  Ranges; 

•  New  Monitoring  and  Mitigation 
Technology  Demonstrations; 

•  Database  and  Model  Development; 
and 

•  Kdncation  and  Outreach,  Emergent 
Opportunities. 

Tin;  Navv  has  also  developed  the 
technical  reports  and  sui)i)orting  data 
used  for  analysis  in  the  US  IT  DEIS/ 
OEIS  and  this  proi)osed  rule,  which 
include  the  Navy  Marine  Species 
Densitv  Database,  Acoustic  (Titeria  and 
Thresholds,  and  Determination  ol 
Ac-.oustic  Effects  on  Marine  Mammals 
and  Sea  Turtles.  Eurthermore,  research 
cruises  by  NMhS  and  by  academic, 
institutions  have  received  funding  Irom 
the  Navy.  For  instance,  LMR  c.urrently 
suinjorts  the  Marine  Mammal 
Monitoring  on  Ranges  prcjgram  at 
Pacific  Missile  Range  Facility  on  Kauai 
and.  along  with  (iNR,  the  multi-year 
.Southern  California  Hehax  ioral 
Resjionse  Study  (idfp;//u’U'n’.so(.o/- 
hrs.org).  All  of  this  research  helps  in 
undeiWanding  the  marine  environment 
and  the  effects  that  may  arise  from 
underwater  noise  in  oceans,  further. 
NMFS  is  working  on  a  long-term 
stranding  studv  that  will  he  supported 
by  the  Navy  by  way  of  a  fuuding  and 
information  sharing  component  (.see 
luilow). 


Navy  Research  and  Development 

Nmy  Func/ec/— Roth  OFNAY  N45  and 
ONR  R&D  programs  have  jirojects 
ongoing  within  the  HSTl  Study  Area. 
Some  data  and  results  from  these  RKD 
projects  are  summarized  in  the  Navy’s 
annual  range  comjilex  monitoring 
reports,  ancl  available  on  NMfS  Web 
site  (http://\v\v\v.nmfsMO(i(i.gov/pr/ 
pHvmitfi/inckientalJitmiicippIicaiions) 

and  the  Fleet’s  new  marine  species 
monitoring  Web  site  (iiff/J.// 

w^x'w.navvmariiwspeciesmonitorin^.iis). 

hi  addition,  the  Navy’s  Fleet  monitoring 
is  coordinated  with  RKD  monitoring  in 
a  given  region  to  leverage  researc:h 
ohjec:tive.s.  assets,  and  studies  where 
possible  under  the  Navy’s  Integrated 
(aimprehensive  Monitoring  Frogram. 

Below  are  some  current  Navy  RKD 
funded  projects  or  joint  Navy-NMfS/ 
academic  funded  jirojects  through  2012 
in  the  HSTT  Study  Area.  Southern 
California: 

•  Behavioral  Response  Study 
(multiple  academic,  NMFS.  c-.ontract 
scientists.  Navy  science  organizations. 


and  other  collaborators;  SI  .8M  funded  par 
1)V  OFNAV  N45  and  ONR) 

■  •  Small  Boat  Based  Marine  Mammal  ser 
Surveys  in  Southern  Caliloriiia  (Sc.iipps  Ihi 
Institute  of  Oceanography,  University  ol  nia 
California  San  Diego;  .S4(K)K  funded  by  coc 

OPNAY  N4ri)  ,  .  ‘I" 

•  Distrihution  and  Demograiiliics  ot  de 

Marine  Mammals  in  SOCAL  Through  Be 

Photo-Identification.  Cenetics.  and  jin 

.Satellite  Telemetry  (Cascadia  Re.search  aji 

Collective;  S200K  funded  by  OPNAY  te; 

N4.‘j)  . 

•  Blue  and  Humpback  Acoustic  th 

Survey  Methods  (Southwest  fisheries  iv 

.Science  Center,  National  Marine  IV 

Fisheries  Servic:e  Fisheries  Science  11 

Center,  SIBOK  funded  by  OPNAY  N4r))  () 

•  Tracking  Marine  Mammals  on  (I 

Southern  California  Oflshore  ASW  ^ 

Range  (.SOAR)  using  Marine  Mammal 
Monitoring  on  Navy  Rangers  (M:iR) 

(Naval  Undersea  VVartan;  (.enter  • 

Newport;  S.'iOOK  funded  by  OPNAY  ^ 

N45) 

Hawaii:  ,  ,  r 

•  Passive  Acoustic  Methods  tor  c 

Tracking  Marine  Mammals  Using  a 

\Videly-Sj)aced  Bottom  Mounted  > 

Hydrophones  (University  ol  Hawaii;  i 

funded  hv  ONR)  . 

•  Satellite  Tagging  Odontocetes  m  the  i 

Navy’s  Pacific  Missile  Range  f’acility  i 

(PMRF)  and  Kauai  (Ca.scadia  Re.search 
Collective;  .Sl.'iOK  funded  by  OPNAY 
N4.'i) 

•  Tracking  Marine  Mammals  on 
PMRF  using  Marine  Mammal 
Monitoring  on  Navy  Ranges  (M3R) 

Svstein  (Naval  Undersea  Wartare  Center 
Newport;  S2‘K)K  funded  by  OPNAY 

NM.'i)  P  ,  ,  •  1 

•  Remote  Monitoring  of  Dolphins  amt 

d  Whales  in  the  High  Naval  Activity  Areas 
in  Hawaiian  Waters  (flawaii  Institute  ol 
Marine  Biology,  funded  by  ONR) 

The  integration  between  the  Navy  s 
new  LMR  RKD  program  and  related  fieet 
and  Svstems  Command  H.STT 
monitoring  would  continue  and 
improve  over  the  5-year  period  with 
applicable  R&D  results  presented  in 
H.STT  annual  monitoring  reports. 

Otimr  National  Dapartnwnt  oj  Dajensa 
s).  Fandad  Initiatives— T\w  Strategic; 
ng  Environmental  Research  and 
n  Development  Program  (SERDP)  and 
Environmental  Security  Technology 
Certification  Program  (ESTCP)  arc;  the 
Dejiartment  of  Defense’s  environmental 
re.search  jirograms,  harnessing  the  latest 
.science  and  technology  to  improve 
'  ouvironmental  jierlormance,  rediu.e 

112  costs,  and  enhance  and  sustain  mission 

cajiahilities.  The  jirograms  resjiond  to 
environmental  technology  recjuirements 
c:ommon  to  all  military  .services, 
comjilementing  the  services’  research 
,s  Jirograms.  SERDP  and  ESTCP  jiromote 


jiartner.shijis  and  collalioration  among 
academia,  industry,  the  military 
services,  and  other  federal  agencies. 

They  are  indejiendent  jirograms 
managed  from  a  joint  office  to 
coordinate  the  full  sjiectrum  of  effoils. 
from  basic  and  ajijilied  research  to  lield 
demonstration  and  validation. 

Bc;ginning  in  March  2012,  an  E.S'K.P 
jiroject  that  might  eventually  he 
ajijilicahle  to  future  Navy  training  and 
testing  is  the  Biodegradable  Sonoliuoy 
Decelerators.  More  information  aliout 
this  Jiroject  can  lie  found  at;  Idtp:// 

mvw.serdp.oig/Pi'ograin-Areas/ 

Wmpons-Svsteins-and-Piatfonns/Waste- 

Urdnction-and-Treatinent-in-DoD- 

Oparations/\VP-2()1222/\VP-2(n222/ 

( language)/ eng-  VS). 


Adaptive  Management 

The  final  regulations  governing  the 
take  of  marine  mammals  incidental  to 
Navv  training  and  te.sting  activities  in 
the  ifS'l'T  Study  Area  would  contain  an 
adajitive  management  comjionent 
carried  over  from  jirevious 
authorizations.  Although  better  than  5 
years  ago,  our  understanding  ol  the 
effects  of  Navy  training  and  testing 
activities  (e.g.,  MPAS/Hl’A.S, 
underwater  detonations)  on  marine 
mammals  is  still  relatively  limited,  and 
yet  the  science  in  this  lield  is  evolving 
fairly  (juickly.  The.se  circumstances 
make  the  inclusion  of  an  adajitive 
management  comjionent  both  valuable 
and  necessary  within  the  context  of  5- 
year  regulations  for  activities  that  have 
iieen  associated  with  marine  mammal 
mortality  in  certain  circumstances  and 

locations.  .  , 

The  rejiorting  recjuirements  assoc.iateu 
with  this  jirojiosed  rule  are  designed  to 
jirovide  NMF.S  with  monitoring  data 
from  the  jirevious  year  to  allow  NMF.S 
to  c;onsider  whether  anv  changes  are 
ajijirojiriate.  NMF.S  and  the  Navy  would 
meet  to  discuss  the  monitoring  rejiorts. 
Navy  R&D  develojiments,  and  current 
science  and  whether  mitigation  or 
monitoring  modifications  are 
ajijirojiriate.  The  use  of  adajitive 
e  management  allows  NMhS  to  consider 
new  information  from  different  sources 
to  determine  (with  injiut  from  the  Navy 
regarding  jiracticaliility)  on  an  annual  oi 
biennial  basis  if  mitigation  or 
monitoring  measures  should  he 
1  modified  (including  additions  or 
t  deletions).  Mitigation  measures  could  he 
modified  if  new  data  suggests  that  such 
modifications  would  have  a  reasonable 
1  likelihood  of  reducing  adverse  effects  to 
marine  mammals  and  il  the  measures 

Is  are  jiracticalile. 

Tin;  following  are  some  ol  the 
possible  sources  of  applicable  data  to  be 
considered  through  the  adajitive 
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managoinont  ])ro(;oss:  (1)  Results  from 
monitoring  and  exercises  reports,  as 
nujuired  by  MMPA  authorizations;  (2) 
c:ompile(l  results  of  Navy  funded  R&D 
.studies;  (3)  results  from  specific 
.stranding  investigations;  (4)  results  from 
general  marine  mammal  and  sound 
re.search;  and  (.'i)  any  information  which 
reveals  that  marine  mammals  mav  have 
beim  taken  in  a  manner,  extent,  or 
number  not  authorized  by  the.se 
r(;gnlations  or  subse(]uent  LOAs. 

The  Navy  is  currently  e.stablishing  a 
.strategic  jjlanning  ]n'oc:ess  under  the 
KiMP  in  coordination  with  NMFS.  The 
objective  of  the  strategic  planning 
ju'ocess  is  to  guide  the  continued 
evolution  of  Navy  marine  species 
monitoring  towards  a  single  integrated 
program,  incorporating  expert  review 
and  recommendations,  and  establishing 
a  more  structured  and  collaborative 
framework  for  evaluating,  selecting,  and 
imjjlementing  future  monitoring  acro.ss 
the  all  Navy  range  complexes.  The 
Strategic  Plan  is  intended  to  he  a 
])rimarv  component  of  the  ICMP  and 
]irovide  a  “vision”  for  navy  monitoring 
across  geograjjhic  regions — serving  as 
guidance  for  determining  how  to  most 
efficiently  and  effectively  invest  the 
marine  species  monitoring  resources  to 
address  K'.MP  toji-level  goals  and  satisfv 
MMPA  monitoring  recpiirements.  This 
])roce.ss  is  being  designed  to  integrate 
various  elements  including; 

•  K"MP  toj)-level  goals; 

•  SAG  recommendations; 

•  Integration  of  regional  scientific 
expert  input; 

•  Ongoing  adaptive  management 
review  dialogue  hetwecni  NMFS  and  the 
Navy; 

•  Lessons  learned  from  past  and 
future  monitoring  at  Navy  training  and 
testing  ranges;  and 

•  Leveraged  research  and  lessons 
learned  from  other  Navy  funded  marine 
science  programs. 

Reporting 

In  order  to  issue  an  ITA  for  an 
activity,  section  l()l(a)(.'))(A)  of  the 
MMPA  .states  that  NMFS  must  .set  forth 
“r(!(|uirement.s  ])ertaining  to  the 
monitoring  and  re])orting  of  such 
taking”.  Effective  re])orting  is  critical 
both  to  comj)hance  as  well  as  ensuring 
that  the  most  value  is  obtained  from  the 
recpured  monitoring.  Some  of  the 
r(i])orting  re(|uirement.s  are  .still  in 
development  and  the  final  rulemaking 
may  contain  additional  d(;tails  not 
contained  here.  Additionally,  proposed 
reporting  reciuirements  may  he 
modified,  removed,  or  added  based  on 
information  or  comments  received 
during  the  j)uhhc  comment  period. 
Reports  from  individual  monitoring 


events,  residts  of  analyses,  publications, 
and  jjeriodic  ju'ogress  reports  for 
s])ecific  monitoring  projects  would  he 
po.sted  to  the  Navy’s  Marine  Species 
Monitoring  web  portal;  bUp:// 
\\’\v\v.n(ivymann(^s}j(!(:i(!siu()nitoring.us. 
(uirrently,  there  are  several  different 
re])orting  nujuirements  pursuant  to 
these  projjosed  regulations; 

Notification  of  Injured  or  Dead 
Marine  Mamnnds 

Navy  ])er.sonnel  would  ensure  that 
NMFS  (the  a])pro])riate  Regional 
Stranding  (Coordinator)  is  notified 
immediately  (or  as  .soon  as  clearance 
procedures  allow)  if  an  injured  or  dead 
marine  mammal  is  found  during  or 
shortly  after,  and  in  the  vicinity  of,  any 
Navy  training  exercise  utilizing  MFAS, 

1 IFAS,  or  underwater  explosive 
detonations.  The  Navy  would  provide 
NMFS  with  species  identification  or  a 
ile.scrijition  of  the  animal(s),  the 
condition  of  the  animal(s)  (including 
carca.ss  condition  if  the  animal  is  d(;ad), 
lo{:ation,  time  of  fir.st  discoverv, 
oh.servcul  behaviors  (if  alive),  and 
photographs  or  video  (if  available).  The 
IISTT  Stranding  Response  Plan  contains 
further  reporting  re(iuir(;nu;nts  for 
specific  circumstances  (http:// 
ww’w.nm  fs.noaa.gov/pr/perinits/ 
incidental. htinttapplications). 

Annacd  Monitoring  and  D.xercise 
deports 

As  noted  above!,  reports  from 
individual  monitoring  events,  results  of 
analyses,  publications,  and  ])eriodic 
jirogreiss  reports  for  specific  monitoring 
projects  would  he  posted  to  the  Navy’s 
Marine  Sjiecies  Monitoring  web  portal 
as  they  heconu!  available,  l^rogress  and 
results  from  all  monitoring  activity 
conducted  within  the  HSTT  Study  Area, 
as  well  as  required  Major  Training  Event 
exercise  activity,  would  he  summarized 
in  an  annual  rejjort.  A  draft  of  this 
rejjort  would  he  submitted  to  NMFS  for 
review  by  April  15  of  each  year.  NMFS 
woidd  review  the  report  and  provide 
comments  for  incor])oration  within  3 
months. 

Goinprehensive  Monitoring  and  Exercise 
Snnnnarv  deport 

'Fhe  Navy  would  submit  to  NMFS  a 
draft  report  that  analvzes  and 
summarizes  all  of  the  multi-year  marine 
mammal  monitoring  and  Major  Training 
Event  exercise  information  gathered 
during  training  and  testing  exercises  for 
which  individual  annual  reports  are 
required  under  the  propo.sed 
regidations.  ’Lliis  report  would  he 
submitted  at  the  end  of  the  fourth  yoar 
of  the  rule  (December  2018),  covering 
activities  that  have  occurred  through 


June  1, 2018.  'Fhe  Navy  will  respond  to 
NMFS  comments  on  the  draft 
comprehensive  report  if  submitted 
within  3  months  of  receipt.  'Fhe  rej)ort 
will  he  considered  final  after  the  Navy 
has  addressed  NMFS’  comments,  or 
three  months  after  the  submittal  of  the 
draft  if  NMFS  does  not  provide 
comments. 

Estimated  Take  of  Marine  Mammals 

In  the  potential  effects  section,  NMFS’ 
analysis  identified  the  lethal  respon.ses, 
|)hvsical  trauma,  sensory  impairment 
(PTS,  'FTS,  and  acoustic  masking), 
physiological  responses  (particular 
.stress  responses),  and  behavioral 
responses  that  could  potentially  result 
from  exposure  to  MFAS/IIFAS  or 
underwater  explosive  detonations.  In 
this  .section,  we  will  relate  the  potential 
effects  to  marine  mammals  from  MFAS/ 
HFAS  and  underwater  detonation  of 
ex])losives  to  the  MMPA  regulatory 
definitions  of  Level  A  and  Level  B 
Hara.ssment  and  attempt  to  (juantifv  the 
effects  that  might  occur  from  the 
proi)osed  training  and  testing  activities 
in  the  Study  Area. 

As  mentioned  previously,  behavioral 
Hisponses  are  context-dependent, 
complex,  and  influeiuxul  to  varying 
degnuis  by  a  number  of  factors  other 
than  just  received  level.  For  example,  an 
animal  may  respond  differently  to  a 
sound  emanating  from  a  ship  that  is 
moving  towards  the  animal  than  it 
would  to  an  identical  received  level 
coming  from  a  vessel  that  is  moving 
away,  or  to  a  shij)  traveling  at  a  different 
.s])ee{l  or  at  a  different  distance  from  the 
animal.  At  greater  distances,  though,  the 
nature  of  vessel  movements  could  also 
potentially  not  have  any  effect  on  the 
animal’s  response  to  the  sound.  In  any 
case,  a  full  description  of  the  .suite  of 
factors  that  eh(;ited  a  behavioral 
resjjonse  would  re(]uire  a  mention  of  the 
vicinity,  speed  and  movement  of  the 
ves.sel,  or  other  factors.  So,  while  .sound 
sources  and  the  received  levels  are  the 
primary  focus  of  the  analysis  and  those 
that  are  laid  out  (juantitatively  in  the 
regulatory  text,  it  is  with  the 
understanding  that  other  factors  related 
to  the  training  are  sometimes 
contributing  to  the  behavioral  responses 
of  marine  mammals,  although  they 
cannot  he  (|uantified. 

Definition  of  I  larassinent 

As  mentioned  previously,  with 
res])ect  to  military  readine.ss  activities, 
.section  3(18)(B)  of  the  MMPA  defines 
“harassment”  as;  (i)  Any  act  that  injures 
or  has  the  significant  potential  to  injure 
a  marine  mammal  or  marine  mammal 
stock  in  the  wild  (Level  A  llarassmentl; 
or  (ii)  any  act  that  disturbs  or  is  likely 
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to  disturl)  a  marine  mammal  or  marine 
mammal  .stock  in  the  wild  by  can.sing 
(lisru])tion  of  natural  behavioral 
patterns,  including,  but  not  limited  to. 
migration,  surfacing,  nursing,  breeding, 
feeding,  or  sbeltering,  to  a  point  where 
.such  behavioral  patterns  are  abandoned 
or  significantly  altered  | Level  15 
I  lara.ssmentl. 

Uivel  li  IhirassiiK^nt 

Of  tlm  potential  (iffects  that  were 
described  earlier  in  this  document,  the 
following  are  the  tvpes  of  effects  that 
fall  into  the  L(ivel  15  Harassment 
category; 

He  ha  vioral  I  larassin  ant — 1 5  e  h  a  v  i  o  ra  1 
disturbance  that  rises  to  the  level 
de.scribed  in  the  definition  above,  when 
resulting  from  exj)osures  to  non- 
impulsive  or  impulsive  sound,  is 
considenul  Level  B  Hara.ssment.  Some 
of  the  lower  level  physiological  stress 
res|)onses  di.scus.sed  earlier  would  also 
likely  co-occur  with  the  predicted 
harassments,  although  these  res])onse.s 
are  more  difficult  to  detect  and  fewer 
data  exi.st  relating  these  resi)on.s(;s  to 
specific  received  levels  of  sound.  When 
L(U’el  15  Harassment  is  j)redicted  ha.sed 
on  estimated  behavioral  res])onses, 
tho.se  takes  may  have  a  stress-related 
physiological  comj)on(!nt  as  well. 

Larlier  in  this  doc;nment,  we 
descrilxid  the  Southall  at  al.,  {2()()7) 
severity  scaling  sy.stem  and  listed  souk* 
examples  of  the  thnu?  broad  categories 
of  behaviors;  0-3  (Minor  and/or  brief 
behaviors):  4-0  (Behaviors  with  higher 
|)otential  to  affe(;t  foraging. 
r(!produ(;tion.  or  survival);  7-9 
(Behaviors  (;onsidered  likely  to  affe(;t 
the  aforementioned  vital  rates). 

Camerally  s|}(!aking.  MMPA  Level  15 
Harassmtmt,  as  defined  in  this 
do(;ument,  would  in(;liide  the  behaviors 
des(;rihed  in  the  7-9  (;ategory,  and  a 
subset,  de})endent  on  c.ontext  and  other 
(;onsiderations.  of  the  behaviors 
des(;rih(!d  in  the  4-0  (;ategory. 

Behavioral  harassment  does  not 
generally  in(;lude  behaviors  ranked  0-3 
in  Southall  at  al..  (2007). 

Acoustic  Masking  and 
(ioinnninication  hnp(nnnant — A(;ousti(; 
masking  is  (;onsider(!d  Level  B 
Harassment  as  it  (;an  disrupt  natural 
hidiavioral  patterns  by  interrupting  or 
limiting  the  marine  mammar.s  re(;eii)t  or 
transmittal  of  important  information  or 
environmental  (;nes. 

Tainporary  Tlnashohi  Shift  (TTSI — As 
di.s(;u.s.sed  previously,  ITS  (;an  affe(;t 
how  an  animal  Indiaves  in  respon.se  to 
the  environment,  in(;luding 
(;onsj)e(;iri(;s,  j)redators,  and  prey.  The 
following  physiologi(;al  mechanisms  are 
thought  to  j)lay  a  role  in  indu(;ing 
auditory  fatigue:  effects  to  sensory  hair 


cells  in  the  inner  ear  that  reduce  their 
sensitivity,  modification  of  the  chemical 
environment  within  the  sen.sory  cells; 
residual  muscular  activity  in  the  middle 
ear.  disjilacement  of  certain  inner  ear 
membranes;  incnxi.sed  blood  flow;  and 
])ost -stimulatory  reduction  in  l)oth 
eflerent  and  sensory  neural  outi)ut. 

Ward  (1t)t)7)  suggested  that  when  th(!S(! 
effects  result  in  'ITS  rather  than  I’TS, 
they  are  within  the  normal  hounds  of 
physiological  variability  and  tolerance 
and  do  not  repre.sent  a  physical  injury. 
Additionally,  Southall  at  al.  (2007) 
indicate  that  although  ITS  is  a  tissue 
injury.  TTS  is  not  because  tin;  nuluced 
hearing  sensitivity  following  exposure 
to  intense  .sound  results  primarily  from 
fatigue,  not  loss,  of  cochlear  hair  cells 
and  su])])orting  strnctunis  and  is 
reversible.  Accordingly.  NMFS  classifi(;s 
'FTS  (when  resulting  from  exposure  to 
sonar  and  other  active  acoustic  sources 
and  explosives  and  other  impulsive 
sources)  as  Level  15  Harassment,  not 
Level  A  Harassment  (injury). 

Laval  A  Harassinant 

Of  the  j)otential  effects  that  were 
described  earlier,  following  an;  the 
types  of  effects  that  fall  into  the  l.evel 
A  Hara.ssment  category: 

Pannanant  Thrashold  Shift  (PTS) — 
BTS  (resulting  either  from  ex])osure  to 
MFAS/HFAS  or  ex|)lo.sive  d(!tonations) 
is  irreversible  and  considered  an  injury. 
ITS  results  from  ex])osure  to  intense 
sounds  that  cau.se  a  |)ermanent  loss  of 
inner  or  outer  cochlear  hair  cells  or 
exceed  the  elastic  limits  of  certain 
tissues  and  memhramjs  in  the  middle 
and  inner  ears  and  nisult  in  changes  in 
the  clumiical  com])o.sition  of  the  inner 
ear  fluids. 

Tissna  Dainaga  dua  to  Acoustically 
Mediated  Ihihhia  Growth — A  few 
tlmories  sugge.st  ways  in  which  gas 
bubbles  become  enlarged  through 
exposure  to  inten.se  sounds  (MFAS/ 
HFAS)  to  the  point  where  tissue  damage 
residts.  In  rectified  diffusion.  exi)o.sure 
to  a  sound  field  would  cau.se  bubbles  to 
increase  in  size.  A  short  duration  of 
sonar  pings  (such  as  that  which  an 
animal  exposed  to  MFAS  would  he  mo.st 
lik(;ly  to  encf)unter)  would  not  likely  he 
long  enough  to  drive  bubble  growth  to 
any  substantial  size.  Alternatelv, 
bubbles  could  he  destabilized  hv  high- 
level  .sound  ex|)o.sure.s  such  that  bubble 
growth  then  occurs  through  static 
diffusion  of  gas  out  of  the  tissues.  'I’he 
degree  of  sujiersaturation  and  exposure 
levels  observed  to  cau.se  microhuhhle 
de.stahilization  an;  unlikely  to  occur, 
either  alone  or  in  concert  because  of 
how  close  an  animal  woidd  need  to  he 
to  the  sound  source  to  he  exposed  to 
high  enough  levels,  especially 


considering  the  likely  avoidance  of  the 
sound  source  and  the  rerjuired 
mitigation.  Still,  po.ssihle  tissm;  damage 
from  either  of  these  processes  would  he 
considered  an  injury. 

Tissna  Dainaga  dna  to  Bahaviorallv 
Mediated  Ihihhia  Growth — Several 
authors  sugge.st  mechanisms  in  which 
marim;  mammals  could  hehaviorally 
respond  to  exjjosure  to  MFAS/HFAS  by 
altering  their  dive  patterns  (unusually 
ra])id  a.scent,  unusuallv  long  .series  of 
surface  dives,  etc.)  in  a  manner  that 
might  result  in  unusual  bubble 
formation  or  growth  ultimately  resulting 
in  tissue  damage.  In  this  .scenario,  the 
rate  of  a.scent  woidd  need  to  he 
sufficimitly  rajiid  to  compromise 
behavioral  or  ])hvsiological  jirotections 
against  nitrogen  bubble  formation. 

There  is  considerable  di.sagreement 
among  scientists  as  to  the  likelihood  of 
this  jihenomenon  (Piantadosi  and 
'rhalmann,  2004;  Evans  and  Miller, 
2003).  Although  it  has  hium  argued  that 
traumas  from  recent  beaked  whale 
strandings  are  consistent  with  gas 
emboli  and  bubble-induced  tissue 
se])arations  ()ep.son  at  al.,  2003; 
Fernandez  at  al.,  200.')),  nitrogen  bubble 
formation  as  the  cause  of  the  traumas 
has  not  been  verified.  If  tissue  damage 
does  occur  by  this  phenomenon,  it 
would  he  considered  iin  injurv. 

Physical  Disruption  of  Tissues 
liasnlting  Prom  Pxjilosiva  Shock  Wave — 
Physical  diimage  of  tissues  resulting 
from  a  shock  wave  (from  an  ex])lo.sive 
d(!tonation)  is  classified  as  an  injurv. 
Blast  effects  are  greatest  at  the  gas-h(]uid 
interface  (Land.sherg,  2000)  and  gas- 
containing  organs,  particularly  the  lungs 
and  gastrointestinal  tract,  are  esjiecially 
siLscejitihle  (Goertner,  1982;  Hill,  1978; 
Yelverton  at  al.,  1973).  Nasal  sacs, 
larynx,  pharynx,  trachea,  and  lungs  may 
he  damaged  by  comjjression/expansion 
caused  by  the  oscillations  of  the  blast 
gas  bubble  (Reidenherg  and  Laitman, 
2003).  Severe  damage  (from  the  shock 
wave)  to  the  ears  can  include  tympanic 
membrane  rupture,  fracture  of  the 
ossit:les,  damage  to  the  cochlea, 
hemorrhage,  and  cerebrospinal  lluid 
leakage  into  the  middle  ear. 

Vassal  or  Ordnance  Strike — Viissel 
strike  or  ordnance  strike  a.ssociated  with 
the  specified  activities  would  hi; 
considered  Level  A  Harassment,  serious 
injury,  or  mortality. 

Taka  Gritaria 

F'or  the  ])ur])ose.s  of  an  MMI’A 
authorization,  three  types  of  take  are 
identified:  Level  15  Harassment:  Level  A 
Harassment;  and  mortality  (or  .serious 
injury  leading  to  mortality).  'Die 
categories  of  marine  mammal  resjjonses 
(physiological  and  behavioral)  that  fall 
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into  th(!  two  harassment  categories  w(;re 
described  in  the  previous  section. 

Because  tlu;  idiysiologicaJ  and 
liehavioral  res])onses  oi  the  majority  of 
die  marine  mammals  exjjosed  to  min- 
impuhse  and  imj)ulse  sounds  cannot  he 
easily  detected  or  measured,  and 
h(!am,se  NMFS  must  authorize  take 
prior  to  the  imj)acts  to  marine 
m<mmials,  a  method  is  needed  to 
o.stimate  the  number  of  individuals  that 
will  he  taken,  jmrsuant  to  the  MMIV\, 
based  on  the  jiroposed  action.  To  thi.s 
Olid.  NMFS  developed  acoustic  criteria 
that  estimate  at  what  received  level 
(when  exj)os(id  to  non-impulse  or 
impulse  .sounds)  Level  B  Ilaras.sment 
and  Level  A  Harassment  of  marine 
mammals  would  occur.  The  acoustic 
criteria  for  non-im]ndse  and  impul.se 
sounds  are  discussed  below. 

,  //mY/.s-.svnen/  Threshold 

('I  IS}  Behavioral  disturbance,  acou.stic 
masking,  and  TTS  are  all  considered 
Level  B  Haras.sment.  Marine  mammals 
would  usually  he  hcihaviorallv  di.sturhed 
at  lower  rei:eived  levels  than  those  at 
which  they  would  likely  sustain  TTS.  .so 
the  levels  at  which  behavioral 
distui hance  are  likelv  to  occur  is 
considered  the  onset' of  Level  B 
llaiassment.  I  he  behavioral  re.spon.s(;.s 
ol  marine  mammals  to  sound  are 
variable,  context  .s])ecific,  and,  therefore. 
diBicult  to  (|uantify  (.see  Risk  Function 
.section,  below).  Alternatelv,  Tl'S  is  a 
Iihysiological  cTfect  that  has  been 


.studied  and  (piantified  in  lahoratorv 
conditions.  Because  data  exist  to 
.supjjort  an  estimate  of  the  received 
levels  at  which  marine  mammals  will 
incui  I  IS,  NMI'S  use's  an  acoustic 
critiiria  to  estimate  the  numher  of 
)”‘!';''i‘;»imnmal.s  that  might  su.stain 
TI’S.  TTS  is  a  suh.set  of  Level  B 
Haras.sment  (along  with  suh-TTS 
Ixihavioral  hara.ssment)  and  we;  are  neit 
.spe;e;ifie:ally  reiepureel  to  e;.stimate  those 
numhers;  howeveir.  the  nmre  .s|)e;e:ifie;allv 
we;  e:;m  e;.stimate  the;  :iffee;te;el  marine 
miumnal  re;.sj)e)nse;.s,  the;  he;tte;r  the 
cui  illy  sis. 

iMval  A  HarassnwnI  Threshold 
fP'/’.S’)— For  aeioustie;  effeicts,  hee:au.se  the 
tissues  of  the;  ear  ajjjKiar  tei  he;  the  most 
su.sceptible  tei  the  phvsieileigieial  e;ffe;ct.s 
of  sounel,  iind  he;e;au.se  thre;.sholel  shifts 
te;nel  tej  oexair  at  leiwer  e;xpe).sure;.s  than 
other  more  .serious  aueliteiry  effee.ts. 
NMFS  has  elete;rmined  that  FTS  is  the 
he;.st  indicator  for  the;  sniiilleist  ele;gre;e  of 
injury  that  can  he  me;a.sure;el.  Theirefeire, 
the;  aexnistic  e;xpe).sure;  a.sseienateel  with 
em.set-BTS  is  u.se;el  to  de;fine;  tlu;  lowe;r 
'i*’hi  nf  Le;vel  A  Hiirii.s.sme;nt. 

ITS  elata  ele)  neit  curre;ntlv  e;xi.st  feir 
marine;  mamniiils  iiiiel  iire;  unlike;ly  tei  he; 
ohlaine;il  elue;  tei  e;thie:al  e;e)ne:e;rns. 
He)weve;r,  FTS  ie;ve;l.s  for  the;.se;  animals 
may  he;  e;.stimate;el  using  TTS  elata  fremi 
marine  mammals  anel  relationshiiis 
between  'ITS  anel  ITS  tluit  have;  he;e;n 
de;te;rmine;el  thremgh  .stuelv  eif  terre;striiil 
mammals. 


JTable  13-Onset  TTS  and  pts  Thresholds  for  Non-Impulse  Sound 


We;  neite;  he;re  tluit  he;hiiviorally 
meeliated  injuries  (such  as  tlmse  that 
have;  he;e;n  hypoth(;.size;el  as  the  cause  of 
semie  l)e;ake;el  whale;  strandings)  e:ould 
peitentially  eiexair  in  re;.spe)n.se;  to 
re;ce;ive;d  levels  le)we;r  than  thexse 
he;lie;ve;el  to  elire;e:tly  re;sult  in  ti.ssue 
elamage.  As  mentiemeel  pre;vie)u.sly,  data 
to  siippeut  a  epiantitative;  e;.stimate  of 
the;.se;  i)e)te;ntial  effeeds  (feir  which  the; 
exact  me;chanism  is  neit  kneiwn  and  in 
whie.h  fae.teus  e)the;r  than  re;ex;ive;el  le;ve;l 
may  play  a  signifiexmt  role)  eleieis  not 
e.xist.  He)we;ve;r,  haseel  ein  the;  numl)e;r  e)f 
ye;ar.s  (meire  than  (iO)  anel  numhe;r  eif 
hours  e)f  MFAS  pe;r  year  that  the;  U.S. 
(and  othe;r  countrie;.s)  has  e)perate;el 
comjjareel  to  the;  rejuuteel  (and  verifie;el) 
e;ase;.s  of  a.sseieaated  marine;  mammal 
stranelings.  NMFS  helie;ves  that  the 
juohahility  of  the;se  type;.s  of  injuries  is 
ve;ry  low.  Tahle;.s  l.'I  and  14  provide  a 
.summary  of  non-imj)ul.sive  thresholds 
to  TTS  anel  ITS  for  marine  mammals.  A 
eletaileel  explanation  of  how  the;.se; 
thre;.sholel.s  were  deriveel  is  provieleel  in 
the  HSTT  DEIS/OEIS  Criteria  anel 
rhre;shoIel.s  're;e;hnical  Report  [http:// 

listteis.com/DociiinentscindHeferences/ 

/  ISTTDoeuments/ 

Sujjporting'I  (■(dinicolDociinients.ospx) 
and  .siumnarizeel  in  Chaple;r  (j  eif  the; 
Niivy’s  LOA  applicatiem  (http:// 
u  noaa.gov/ pr/perinits/ 

hicidental.htmttapplications). 


Species 


Onset  TTS 


Low-Frequency  Cetaceans  .  All  mysticetes  - - - - Onset  PTS  _ 

M,d-F,eguency  Cetaceans .  Most  delphlnidsrSeaked  whaS  78  3b  S  ISpiSLtF'l .  dB  ,e  l„Pa2.sec(LF„p 

medium  and  large  toothecl  sec(MF„)  .  198  dB  re  1nPa2-sec(MF„). 

High-Frequency  Cetaceans  .  Poroe^'ses  Konia  enn  .ar, 

Phoedae  In-water  .  Hajbon  Hawaiian  monk,  elephant  183  dB  m  nlpSseXo  Jqt  dB  [e  J[!pa2-secfp^S^^'""^' 

.  ^0adate,pPa2.sec(O..,, .  220  dB  ,e  ntPaa-seCoI,. 

LF  MF„  HF„:  New  contpoand  T;pe  „  weignttno  tencon,  P..,  o..,:  Ongtaa,  Type  , , Sou, Pat,  a,  at.  2007,1  p,n„tped  and  .ustettd  tn  wate,' 

_^A^E^P^U2SP^ES«XP20S,VE  CR,TBR,A  A.O  THPESHOLOS  for  PREOtCTtHO  iRdURV  ANO  MORTAUTV 


Species 


Low-frequency  Cetaceans  .  All  mysticetes 


Slight  injury 

_ _ Gl  Tract 

187  dB  SEL  (LF„)  or  230  dB  237  dB 
Peak  SPL.  SPL  or 

...e-  .  ^  psi. 


Mid., reqaency  Cetaceans  .  Most  delphinids,  medium  and  ,87  dB  SEL  (MF„|  or  230  dB 

Hinh  fFcacs  ^  '^'■96  toothed  whales.  Peak  SPi 

H,gh.„equenc,  Cetaceans  Porpoises  and  Kop, a  spp  .  ,6,  ®  Ll  ,HF„,  or  20,  dB 

Phocidae  lj„  Peak  SPL. 

.  h^bmseT  (P-)  0^  218  dB 

Otariidae  p  .  .  Peak  SPL. 

.  Sea  lions  and  fur  seals  .  215  dB  SEL  (0^,)  or  218  dB 

'^''stelidae .  Sea  otters. 


Mortality 

Lung 

Equation  1  Equation 
2. 


7024 
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F(|uation  1: 

=  3‘).1M''’  (1+|Dr.„/1().0«1|)  Pa-see 

F(|uation  2: 

=  (1+|Dk,„/10.081|)''-  Pa-.see 

\Vln>n!:  M  =  mass  ol  llio  animals  in  k<>. 

Okiii  =  (lc!])(li  nl  tlie  nKieivm'  (animal)  in 
iiKiters. 

/>n'e/  B  Hantssmeni  Bisk  Function 
(Bchnvionil  ] inrassnicnt ) — In  21)00, 
NMFS  issued  the  lir.st  MMPA 
authorization  to  allow  the  take  of 
marine  mammals  incidental  to  MFAS 
(to  the  Navy  for  RIMPAO).  For  that 
authorization.  NMFS  used  173  dH  SFL 
as  the  criterion  for  the  onset  of 
hi'havioral  harassment  (Level  B 
Hara.ssment).  This  tyjie  of  single  number 
t;riterion  is  referred  to  as  a  ste])  function, 
in  which  (in  this  example)  all  animals 
estimated  to  he  exjiosed  to  received 
levels  above  173  dh  .SEL  would  he 
predicted  to  he  taken  by  Level  B 
Hara.ssment  and  all  animals  exposed  to 
less  than  173  dB  SEL  would  not  he 
taken  by  Level  B  Harassment.  As 
mentioned  previously,  marine  mammal 
behavioral  respon.ses  to  sound  are 
highly  variable  and  context  specific 
(affiM-.ted  by  differences  in  acoustic 
conditions:  differences  between  sjiecies 
and  po|)ulations;  differences  in  gender, 
age.  reproductive  .status,  or  .social 
iMihavior:  or  the  prior  exjxii  ience  of  the 
individuals),  which  does  not  support 
the  use  of  a  step  function  to  estimate 
behavioral  hara.ssment. 

Unlike  step  functions,  acoustic  risk 
continuum  functions  (which  are  ai.so 
called  "exposure-response  functions”  or 
“dose-res|)on.se  functions"  in  other  risk 
assijssment  contijxts)  allow  for 
probability  of  a  resjion.se  that  NMFS 
would  classify  as  haras.sment  to  occur 
over  a  range  of  jiossihle  received  hn'ids 
(instead  of  one  numher)  and  assume  that 
the  probability  of  a  respon.se  dejiends 
first  on  the  "dose”  (in  this  case,  the 
received  level  of  .sound)  and  that  the 
probability  of  a  respon.se  increa.ses  as 
the  "dose"  increases  (see  Figure  la).  In 
January  2()()n,  NMFS  issued  three  final 
rules  governing  the  incidental  take  of 
marine  mammals  (within  Navv’s  HRC. 
.SOCAL.  and  Atlantic  Fleet  Active  .Sonar 
Training  (AFAST))  that  used  a  risk 
continuum  to  e.stimate  the  percent  of 
marine  mammals  exposed  to  various 
levels  of  MFAS  that  would  re.s|)ond  in 
a  manner  NMF.S  considers  haras.sment. 

The  Navy  and  NMFS  have  jireviouslv 
used  acoustic  risk  functions  to  e.stimate 
the  probable  responses  of  marine 
mammals  to  acoustic  ex|)osures  for 
other  training  and  re.search  programs. 
Examples  of  previous  application 
include  the  Navy  FElSs  on  the 
SURTASS  IjFA  sonar  (IJ.S.  Department 


of  the  Navy,  2001  c);  the  North  Pacific 
Acoustic  Laboratory  experiments 
conducted  off  the  Islanil  of  Kauai  (Office 
of  Naval  Rijsearch.  2001);  and  the 
Sujiplemental  EIS  for  SURTASS  LFA 
sonar  (IJ.S.  Department  of  the  Navy. 
2007(1).  As  discussiul  (!arli(;r.  factors 
other  than  niceived  level  (such  as 
distance  from  or  Ixxn'ing  to  the  sound 
source,  context  of  animal  at  time  of 
exjiosure)  can  affect  the  way  that  marine 
mammals  nisjiond;  howevcir,  data  to 
support  a  (|uantitative  analysis  of  those 
(and  other  factors)  do  not  currently 
exist.  NMFS  will  continue  to  modify 
these  criteria  as  new  data  become 
available  and  can  he  appropriately  and 
effiictively  incorporatcid. 

The  jiarticular  acou.stic  risk  functions 
developed  by  NMFS  and  the  Navy  (see 
Figur(!s  la  and  ih)  e.stimate  the 
jirohahility  of  behavioral  respon.ses  to 
MFAS/HFAS  (intei'iireted  as  the 
percentage  of  the  exposed  population) 
that  NMFS  would  classify  as  harassment 
for  the  purpo.ses  of  the  MMPA  given 
exposure  to  specific  nuaiived  levels  of 
MFAS/HFAS.  The  mathematical 
function  (below)  underlying  this  curve 
is  a  cumulative  prohahility  distribution 
adajited  from  a  solution  in  Feller  (19(»8) 
and  was  also  u.sed  in  pnalicting  risk  for 
the  Navy’s  SURTASS  Ll'A  MMPA 
authorization  as  w(!ll. 


Whore;: 

R  =  Risk  (0-1.0) 

L  =  R(;(:oiv(;(l  l(;vol  (dlJ  n;:  1  gPa). 

13  =  IlasomonI  ro(;(;iv(;(l  l(;vol  =  120  dll  n;:  1 
gPa. 

K  =  Rocoivod  l(;vol  iiicroinoni  above  15  when; 

.50-|)(;r(;oiil  risk  =  4.5  dl5  n;:  1  gl’a. 

A  =  Risk  transition  sliarimoss  parameter  =  10 
(odonto(;(;tes  and  ])innip(;ds)  or  K 
(nivsticetes). 

Detailed  information  on  the  above 
etjuation  and  its  parameters  is  available 
in  the  HSTT  DEIS/OEIS  and  previous 
Navy  documents  listed  above. 

The  inclusion  of  a  s])(;cial  behavioral 
nisjion.se  crit(;rion  for  l)(;aked  whahis  of 
the  family  Ziphiidae  is  new  to  tlu;se 
criteria.  It  has  been  .sj)eculat(;d  that 
beaked  whales  might  have  unusual 
staisitivities  to  sonar  sound  due  to  their 
likelihood  of  stranding  in  conjunction 
with  MFAS  us(;,  even  in  artias  where 
other  spcicies  wen;  more  abundant 
(D’Amico  ci  al.  2()()9),  hut  tlum;  wetre  not 
sufficient  data  to  supjiort  a  .se|)arate 
treatment  for  h(;aked  whales  until 
recently.  With  the  recent  jnihlication  of 


results  from  Blainville’s  h(;aked  whale 
monitoring  and  experimental  exposure 
studies  on  the  instrumented  Atlantic 
Under.sea  Test  and  Evaluation  CJenter 
range  in  the  Bahamas  (McCarthy  ct  ul. 

201 1 ;  Tyack  ct  al.  201 1 ).  there  are  now 
statistically  .strong  data  suggesting  that 
beaked  whales  tend  to  avoid  both  actual 
naval  MFA.S  in  real  anti-submarine 
training  scenarios  as  well  as  sonar-like 
signals  and  other  signals  us(;d  during 
controlled  .sound  exjiosure  studies  in 
the  same  area.  An  unweighted  140  dB 
re  1  pPa  sound  pressure  level  threshold 
has  Ikumi  adojited  by  the  Navy  for 
significant  h(;havioral  cffi;ct.s  for  all 
h(!ak(;d  whales  (family:  Zijjhiidae). 

If  more  than  one  explosive  event 
occurs  within  any  given  24-hour  p(;riod 
within  a  training  or  testing  event, 
behavioral  criteria  are  apjdied  to  jiredict 
the  numher  of  animals  that  may  he 
taken  by  Level  B  Hara.ssment.  For 
multiple  explosive  events  the  behavioral 
threshold  used  in  this  analysis  is  .'j  dB 
less  than  the  TTS  on.s(!t  threshold  (in 
.sound  exjiosure  leved).  This  value  is 
d(;rived  from  observed  on.sets  of 
l)(;havioral  rtisjionse  by  test  suhjiicts 
(hottlenose  dolphins)  during  non¬ 
impulse  TTS  te.sting  (Schlundt  ct  al. 
2000).  Some  multijde  exjilosive  events, 
such  as  certain  naval  gunnerv  exerci.ses, 
may  lx;  tr(;at(;d  as  a  single  imjndsive 
(;vent  hecau.S(!  a  finv  (;xplo.sions  occur 
clo.selv  s])aci;d  within  a  very  short 
p(;riod  of  time  (a  few  seconds).  I’or 
single  imjndses  at  received  .sound  hn'els 
l)(;low  hearing  lo.ss  thmsholds,  the  mo.st 
likely  behavioral  res|)on.se  is  a  brief 
alerting  or  ori(;nting  resj)on.s(!.  Since  no 
further  sounds  follow  the  initial  brief 
imjiulses.  Level  B  take;  in  the  form  of 
behavioral  harassment  Ixjyond  that 
associated  with  potential  TTS  would 
not  he  expected  to  occur.  Explosive 
criteria  and  thresholds  are  summarized 
in  Table  1.5  and  further  detailed  in  the 
Navy’s  L(3A  application. 

Since  imjnilse  events  can  he  (]uite 
short,  it  may  he  possible  to  accumulate 
multiple  received  imjndscxs  at  .sound 
])re.ssure  levels  considerably  above  the 
energv-hased  criterion  and  .still  not  he 
considered  a  h(;havioral  take.  The  Navy 
tr(;atsall  individual  received  imjnd.ses 
as  if  they  were  one  seicond  long  for  the 
jnirposes  of  calculating  cumulative 
.sound  exposure  level  for  multiple 
imjnd.se  events.  P’or  examjile,  five  air 
gun  im|nils(;.s,  (;ach  0.1  scicond  long, 
mceived  at  178  dB  sound  pre.ssure  level 
would  ecjual  a  175  dB  sound  (;xpo.sure 
level,  and  would  not  he  jnedicted  as 
kxuling  to  a  take.  However,  if  the  five 
0.1  second  pulscxs  are  tr(;ated  as  a  5 
.s(;cond  ijxjiosun;,  it  woidd  yield  an 
adju.st(;d  value  of  approximately  180  dB, 
(!xceeding  the  threshold.  For  impul.s(;s 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2013 / Proposed  Rules 


7025 


associated  with  exi)losi()ns  that  have 
durations  of  a  f(;w  microseconds,  tliis 
a.ssuinj)tion  greatly  overestimates  effects 
based  on  sound  exposure  level  metrics 
such  as  TTS  and  PTS  and  b(!havioral 


respon.ses.  Apj)ropriate  weighting 
values  will  he  ajjplied  to  the  received 
im])ulse  in  one-third  octave  hands  and 
th(!  energy  summed  to  produce  a  total 
w(!ighted  sound  exposure  level  value. 


For  impulsive  behavioral  criteria,  the 
Navy's  new  weighting  functions 
(detailed  in  the  LOA  application)  are 
applied  to  the  received  sound  level 
before  being  compared  to  the  threshold. 


Table  15 —  Explosive  Criteria  and  ihresholds 


Group 

Species 

Slight  injury 

Mortality 

PTS 

Gl  Tract 

Lung 

Low  Frequency  Cetaceans  .. 

Mid-Frequency  Cetaceans  ... 

High  Frequency  Cetaceans 

Phocidae  . 

Otariidae  . 

Mustelidae  . 

All  mysticetes  . 

Most  delphinids,  medium 
and  large  toothed  whales. 
Porpoises  and  Kogia  spp . 

Hawaiian  monk,  elephant, 
and  harbor  seal. 

Sea  lions  and  Fur  seals  . 

Sea  Otters. 

187  dB  SEL  (LF„)  or  230  dB 
Peak  SPL. 

187  dB  SEL  (MF„)  or  230 
dB  Peak  SPL. 

161  dB  SEL  (HF„)  or  201dB 
Peak  SPL. 

192  dB  SEL  (Pwi)  or  218  dB 
Peak  SPL. 

215  dB  SEL  (Owi)  or  218  dB 
Peak  SPL. 

237  dB  SPL  or 
104  psi. 

Equation  1  . 

Equation  2. 

Exi.sting  NMFS  criteria  was  applied  to 
sounds  generated  by  pile  driving  and 
airguns  (Table  10). 


=  39.1AY'  ^ 

i  10.081  ] 

t  ? 

Pa  -  sec 

=  9I.4M'  ' 

/  D 
\+  "" 

(  10.081  j 

\>2 

Pa  -  sec 

Table  16— Thresholds  for  Pile  Driving  and  Airguns 


Species  groups 

Underwater  vibratory  pile 
driving  criteria 

(sound  pressure  level,  dB  re  1  pPa) 

Underwater  impact  pile  driving 
and  airgun  criteria 
(sound  pressure  level,  dB  re  1  pPa) 

Level  A  injury 
threshold 

Level  B  disturbance 
threshold 

Level  A  injury 
threshold 

Level  B  disturbance 
threshold 

Cetaceans  (whales,  dolphins,  porpoises)  . 

Pinnipeds  (seals) . 

180  dB  rms  . 

190  dB  rms  . 

120  dB  rms  . 

120  dB  rms  . 

180  dB  rms  . 

190  dB  rms  . 

160  dB  rms. 

160  dB  rms. 

Quantitative  Modeling  for  Impulsive 
and  Non-Iinpulsive  Sound 

Tin;  Navy  jjerformed  a  cjuantitative 
analysis  to  e.stimate  the  number  of 
marine  mammals  that  coidd  he  harassed 
by  acoustic:  sources  or  explosives  used 
during  Navy  training  and  testing 
activities.  Inputs  to  the  cpiantitative 
analysis  includcid  marine  mammal 
density  estimatcjs;  marine  mammal 
dej)th  occurrence  distributions; 
oc:(!anographic  and  cmvironmental  data: 
marine  mammal  hearing  data;  and 
criteria  and  thresholds  for  levels  of 
])otential  effects.  The  cpiantitative 
analysis  consists  of  c;omjniter-moclelecl 
estimates  and  a  jio.st-moclel  analvsis  to 
determine  the  number  of  jiotential 
mortalities  and  harassments.  The  model 
c:alculate.s  sound  encngy  jiropagation 
from  sonars,  other  active  ac:oustic: 
.sourc.es,  and  explosivc^s  during  naval 
ac;tivities:  the  .sound  or  impulse  received 


by  animat  dosimeters  rejiresenting 
marine  mammals  distributed  in  the  area 
around  the  modeled  ac:tivity:  and 
whether  the  sound  or  imjnilse  rec;eivecl 
by  a  marine  mammal  exceeds  the 
thresholds  for  effec:ts.  The  model 
estimates  are  then  further  analyzed  to 
c:onsicler  animal  avc)iclanc:e  and 
implementation  of  mitigation  measures, 
resulting  in  final  estimates  of  effec:ts  clue 
to  Navy  training  and  testing.  This 
process  re.sults  in  a  recluc:tion  to  take 
numbers  and  is  detailed  in  Cha])ter  (i 
(section  8.3)  of  the  Navy’s  a]jplic;atic)n. 

A  number  of  c:omputer  models  and 
mathematic:al  ecpiations  can  he  used  to 
inc!clic:t  how  energy  sjireads  from  a 
sound  sourc:e  (e.g.,  .sonar  or  underwater 
detonation)  to  a  receiver  (e.g..  clc)l])hin 
or  .sea  turtle).  Basic;  underwater  sound 
models  c:alc;ulate  the  overlaji  of  energy 
and  marine  life  using  as.sumjitions  that 
acc.ount  for  the  many,  variable,  and 


often  unknown  fac;tor.s  that  c;an  great Iv 
inllnence  the  result.  Assumptions  in 
jirevious  Navy  models  have 
intentionally  cirrecl  on  the  side  of 
overestimation  when  there  are 
unknowns  or  when  the  addition  of  other 
variables  was  not  likelv  to  suhstantivelv 
change  the  final  analysis.  For  example, 
hc;c:au.se  the  occxm  environment  is 
c!xtremely  dvnamic  and  information  is 
often  limitcul  to  a  .synthesis  of  data 
gathercul  ovc;r  wide  arc:as  and  recpnring 
many  years  of  rc:.search,  known 
information  tends  to  he  an  average  of  a 
.sea.sonal  or  annual  variation.  The 
Ecpiatorial  Pac:ific  El  Nino  disruption  of 
the  c)c:c:an-atmosj)here  .system  is  an 
example  of  dvnamic  c.hange  whcire 
unusually  warm  ocean  temperaturc^s  are 
likely  to  redistribute  marine  life  and 
alter  the  jiropagation  of  underwater 
.sound  encirgy.  Previous  Navy  modeling 
therefore  made  some  a.s.sumptions 
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indicative  of  a  maxiiniim  theoretical 
propagation  for  sound  energy  (such  as  a 
perfectly  reflective  ocean  surface  and  a 
flat  seafloor).  Mon;  complex  computer 
models  build  upon  basic  modeliug  by 
factoring  in  additional  variables  in  an 
effort  to  b(!  more  accurate  by  accounting 
for  .such  things  as  bathymetry  and  an 
animal’s  likely  prtisence  at  various 
depths. 

The  Navy  has  develoj)ed  a  set  of  data 
and  new  software  tools  for 
(|uanti  heat  ion  of  e.stimated  marine 
mammal  im]>acts  fnmi  Navy  activities. 
This  new  a|)|)roach  is  the  resulting 
evolution  of  the  basic  model  previously 
usihI  by  tlu!  Navy  and  n;flects  a  more; 
comjjlex  modeliug  approach  as 
descrilMul  below.  Although  this  more 
complex  com])uter  modeling  aj)j)roach 
accounts  for  various  environmental 
factors  affecting  acoustic  propagation, 
the  current  software  tools  do  not 
consider  the  likelihood  that  a  marine 
mammal  would  attemjM  to  avoid 
repeated  (jxposures  to  a  sound  or  avoid 
an  area  of  intense  activity  when;  a 
training  or  testing  event  may  be  focused. 
Additionallv.  the  software  tools  do  not 
consider  the  implementation  of 
mitigation  (e.g..  stoj)ping  sonar 
transmissions  when  a  marine  mammal 
is  within,  a  certain  distance  of  a  ship  or 
range  clearance  j)rior  to  (Udonationsj.  In 
both  of  these  situations,  naval  activities 
are  modeled  as  though  an  activitv 
would  occur  nsgardle.ss  of  proximity  to 
marine  mammals  and  without  any 
horizontal  movement  by  the  animal 
away  from  tin?  sound  source  or  human 
activities  (e.g..  without  accounting  for 
likely  animal  avoidance).  'I'lierefore.  the 
final  stej)  of  the  (piantitative  analysis  of 
acoustic  effects  is  to  cousid(!r  the 
im|)lemeutatiou  of  mitigation  and  the 
j)ossihility  that  marine  mammals  would 
avoid  coutiuned  or  rejjeated  sound 
exposures. 

The  quantified  results  of  the  marine 
mammal  acoustic  effects  analvsis 
presented  in  the  Navy's  LOA 
a])])lication  differ  from  the  (piantified 
results  j)n!sented  in  the  HSTT  DKIS/ 
OlilS.  Presentation  of  the  nisults  in  this 
new  manner  for  MMPA,  ESA,  and  other 
r(!gnlatory  analyses  is  well  within  the 
framework  of  the  previous  NEPA 
analyses  jmi.sented  in  the  DELS.  The 
differences  are  due  to  three;  main 
factors:  (1)  Administrative  corrections  to 
the  modeling  injnits  for  training  and 
testing:  (2)  use  of  a  more  accurate 
sea.soual  density  for  the  sj)ecies  (short- 
heak(;d  common  doljjhins)  having  the 
highest  abundance  of  any  marine 
mammal  in  the  .Study  Area;  and  (3) 
additional  post-model  (|uantification  to 
further  refine  the  numerical  analysis  of 
acou.stic  effects  so  as  to  include  animal 


avoidance  of  sound  sources,  avoidance 
of  areas  of  activity  before  u.se  of  a  sound 
source  or  explosive,  and 
im])lementation  of  mitigation.  This 
additional  (luautificatiou  was  in  direct 
respon.se  to  public  comments  rec:eived 
on  the  HSTT  DEIS/OEIS  with  regard  to 
a  somewhat  uuiv(;r.sal  misunderstanding 
of  the  uumhers  |)resent(;d  as  modeling 
results.  The.se  comments  indicated  that 
many  readers  believed  the  modeling 
effects  numbers  presented  in  the  tables 
were  the  entire  acou.stic:  impact  analysis. 
Eurthermore.  it  was  clear  that  these 
same  readers  had  mi.ssed  the  critical 
suhseejuent  cjualitative  analysis  required 
to  accurately  inter|)r(;t  those  numbers 
since  the  model  clocks  not  account  for 
animal  avoidance  of  re]n;ated  (;xplo.sive 
ex])o.sure.s.  movement,  or  standard  Navy 
mitigations.  In  rt;spoiise  to  these 
comments,  the  numbers  pr(;sented  in 
Navy’s  LOA  application  will  he 
reflected  in  the  H.STT  FEIS/OELS  to 
more  fully  (|uantify  the  analyzed  eff(;cts 
to  marine  mammals.  The  differences 
h(;tw(;en  the  H.STT  DEIS/OEIS  and  the 
Navy’s  LOA  apj)lication  reilc;cl 
reductions  in  the;  analyzed  mortality 
takes.  L(;v(;l  A  tak(;s,  and  L(;vel  H  takc;.s. 
The  Navy  has  advised  NMF.S  that  all 
comments  r(;ceiv(;d  on  the  propo.s(;d 
rule  that  addre.ss  (1)  Admini.strative 
corr(;ctious  to  the  modeling  inputs  for 
training  and  t(;.sting;  (2)  u.se  of  more 
accurate  .s(;a.sonai  d(;n.sity  data;  and  (3) 
j)o.st-model  cpiantification  has(;d  on 
animal  avoidance  of  .sound  sources  and 
mitigation  will  he  r(;view(;d  and 
addressed  hv  the  Navv  in  the  HSTT 
FEIS/OEIS.  ■ 

The  st(;ps  of  the  cjuantitativc;  analysis 
of  acoustic  effects,  the  valu(;.s  that  w(;nt 
into  the  Navy’s  model,  and  the  r(;.sidting 
rang(;.s  to  elfects  are  d(;tailed  in  (3ia])ter 
()  of  the  Navy’s  LOA  ajjplication 
(hltpJ/w'W’w.niufs.ncHKt.^ov/in/iHmuits/ 
incicUuital.htiu^applicdtions). 

Take  Uequesi 

The  H.STT  DEIS/OEIS  consider(;d  all 
training  and  t(;.sting  activiti(;s  j)ro])o.sed 
to  occur  in  the;  .Study  Area  that  have  the 
potential  to  r(;sult  in  the  MMPA  d(;fined 
take;  of  marine  mammals.  The  .str(;ssor.s 
as.sociat(;d  with  these;  activities  includ(;d 
the  following: 

•  Acou.stic  (sonar  and  other  active 
non-impulse  sources.  ex]jlo.sive.s.  pile 
driving,  swimmer  delense  airguns, 
weaj)ons  firing,  launch  and  impact 
noise,  vessel  noise,  aircraft  noise): 

•  Energy  (electromagn(;tic  devices); 

•  Physical  disturbance  or  .strik(;s 
(ves.sels.  in-water  devices,  military 
expended  materials,  s(;afloor  d(;vice.s): 

•  Entanglement  (fiber  optic  cables, 
guidance  win;.s,  j)arachutes); 


•  Ingestion  (munitions,  military 
ex])ended  mat(;rial.s  other  than 
munitions);  and 

•  Indirect  stressors  (risk  to  monk 
.seals  from  Navy  California  .sea  lions 
from  the  transmission  e)f  disea.se  or 
parasites). 

The  Navy  det(;rmined.  and  NMF.S 
agr(;e.s.  that  three  stre.ssors  could 
potentially  r(;.sult  in  the  incidental 
taking  of  marine  mammals  from  training 
and  te.sting  activities  within  the  .Study 
Area;  (1)  Non-im])ulsive  str(;s.sor.s  (.sonar 
and  other  active  acou.stic  sources).  (2) 
imj)ulsive  stressors  (ex])losives,  pile 
driving  and  removal),  and  (3)  ve.ssel 
strikes.  Non-impulsive  and  impulsive 
.stres.sors  have  the  pot(;ntial  to  result  in 
incidental  takes  of  marine  mammals  by 
hara.ssment,  injury,  or  mortality.  Vessel 
.strikes  have  tlu;  ])otential  to  result  in 
incidental  take  from  direct  injury  and/ 
or  mortality. 

Training  Activities — Based  on  the 
Navy’s  model  and  post-model  analysis 
(described  in  detail  in  Chapter  (j  of  their 
LOA  application).  Table  18  summarizes 
the  Navy’s  take  n;quest  for  training 
activities  for  an  annual  maximum  year 
(a  notional  12-month  period  when  all 
annual  and  non-annual  events  c:ould 
occur)  and  the  summation  over  a  .'i-year 
p(;riod  (aunual  events  occurring  five 
times  and  non-annual  events  occurring 
three;  times).  Table  19  summarizes  the 
Navy’s  take  r(;(|uest  for  training 
activities  by  species  from  the  modeling 
(;stimates. 

While  tlu;  Navy  d  o(;.s  not  antici])ate 
any  marine  mammal  strandings  or  that 
the  mortalities  predicted  by  tlu;  acoustic 
modeling  would  occur,  the  Navy 
n;que.sts  annual  authorization  for  take 
by  mortality  of  uj)  to  seven  small 
rulontocetes  (i.e.,  dolphins)  and 
pinnipeds  to  include  any  combination 
of  such  species  that  may  he;  jjresent  in 
the  .Study  Area.  While  the  Navy  does 
not  anticipate  any  h(;aked  whale 
strandings  or  mortalities  from  sonar  and 
other  active  .sources,  in  order  to  account 
for  unforeseen  circumstances  that  could 
lead  to  such  effects  the  Navy  r(;(juests 
the  annual  take,  by  mortality,  of  two 
h{;ak(;d  whales  as  part  of  training 
activiti(;s. 

Ve.ssel  strike  to  marine  mammals  is 
not  a.ssociat(;d  with  any  s])ecific  training 
activity  hut  ratlu;r  a  limited,  sporadic, 
and  accid(;ntal  result  of  Navy  vessel 
moveanent  within  tlu;  .Study  Ar(;a.  In 
order  to  account  for  tlu;  accidental 
nature  of  ve.ss(;l  strikes  to  large  whales 
in  general,  and  tlu;  j)otentiaI  risk  from 
any  v(;.ssel  movement  within  the  .Study 
Area,  the  Navy  is  seeking  take; 
authorization  in  tlu;  event  a  Navy  ve.ssel 
strike  does  occur  while  conducting 
training.  The  Navy’s  take  authorization 
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nuiuest  is  l)ased  on  the  prohahilities  of 
whale  strikes  suggested  l)y  the  data  from 
NMFS  Southwest  Regional  Office, 

NMFS  Pacific  Islands  Regional  Office, 
the  Navy,  and  the  calculations  detaihul 
in  Chapter  (i  of  the  Navy’s  hOA 
application.  The  ninnher  of  Navy  and 
commercial  whale  strikes  for  which  the 
sj)ecies  has  been  jjositively  identified 
suggests  that  the  probability  of  striking 
a  gray  whale  in  the  SOCiAL  Range 
Comi)lex  and  hum])hack  whale  in  the 
llR(i  is  greater  than  .striking  other 
species.  However,  since  s])ecies 
identification  has  not  htuai  possible  in 
most  v(!.ssel  strike  cases,  the  Navy 
cannot  (piantifiahly  predict  what  species 
may  he  taken.  ThenTore.  the  Navy  seeks 
take  authorization  by  vessel  strike  for 
any  combined  number  of  large  whale 
s|)ecie.s  to  include  gray  whale,  fin 
whale,  blue  whale,  humpback  whale, 
Bryde’s  whale,  sei  whale,  minke  whale, 
or  s])erm  whale.  The  Navy  reciuests 
tak(!S  of  large  marine  mammals  over  the 
conr.sf!  of  the  5-year  regulations  from 
training  activities  as  di.scussed  below; 


•  The  take  by  ves.sel  strike  during 
training  activities  in  any  given  year  of 
no  more  than  four  large  whales  total  of 
any  combination  of  species  including 
gray  whale,  fin  whale,  bine  whahi, 
hnmphack  whale,  Bryde’s  whale,  .sei 
whale,  minke  whale,  or  sperm  whale. 
The  four  takes  per  vear  nupiested  woidd 
Ik;  no  more  than  two  of  any  one  species 
of  blue  whale,  fin  whale.  humj)l)ack 
whale,  .sei  whale,  or  s])erm  whale  in  any 
given  year. 

•  ’I’he  take  by  vessel  strike  of  no  more 
than  12  large  whales  from  training 
activities  over  the  course  of  the  five 
years  of  the  HSTT  regulations. 

Over  a  jjeriod  of  20  years  from  1991 
to  2010  there  have  h(;en  a  total  of  10 
Navy  ves.sel  strikes  in  SOCAL,  and  five 
Navy  ves.sel  strikes  in  HRC.  It  should  h(! 
noted  that  two  of  the  five  HRC  Navy 
strikes  were  by  <1 2-meter  workhoats 
vice  larger  Navy  ships.  In  terms  of  the 
10  consecutive  5-year  periods  in  the  last 
20  years,  no  single  5-year  period 
exceeded  ten  whales  struck  within 
SOCAL  and  HRC  (periods  from  2000- 


2004  and  2001-2005).  For  Naw  vessel 
strikes  in  SOCAL.  there  were  six 
consecutive  5-year  jjeriods  with  six  or 
more  whales  struck  (1997-2001, 1998- 
2002,  1999-2003,  2000-2004, 2001- 
2005,  and  2002-2000),  and  no  more 
than  three  whales  .struck  in  the  last  5- 
vear  ])eriod  from  2000-2010.  No  whales 
have  been  struck  by  Navy  ve.ssels  in 
SOCAL  since  2009.  For  Navy  ves.sel 
strikes  in  the  HRCi  for  the  same  time 
period,  there  was  one  5-year  period 
when  three;  whah;s  were  struck  (2003- 
2007),  seven  j)eriod.s  when  two  whales 
were  struck,  five  jjeriods  when  one 
whale  was  struck,  and  three  periods 
when  no  whales  were  struck.  Within  the 
data  set  analyzed  for  HRC  through  2010, 
no  whales  have  been  struck  by  a  Navy 
ves.sel  since  2008.  Also  as  di.scussed  in 
Chapter  0  of  the  Navy’s  LOA 
application,  the  Poi.sson  probability  of 
.striking  as  many  as  two  large  whales  in 
the  SCCAL  portion  of  the  HS'l’T  is  only 
14  percent  ])er  year,  and  the  prohahilitv 
of  .striking  two  large  whales  in  the  HRC 
portion  of  the  HSTT  is  only  2  jiercent. 


Table  17— Summary  of  Annual  and  5-Year  Take  Request  for  Training  Activities 


MMPA  Category 

Source 

Training  activities 

Annual  authorization  sought  ’ 

5-Year  authorization  sought  ^ 

Mortality  . 

Impulse  . 

7  mortalities  applicable  to  any  small 
odontocete  or  pinniped  species. 

35  mortalities  applicable  to  any  small 
odontocete  or  pinniped  species  over  five 
years. 

Unspecified  3  . 

2  mortalities  to  beaked  whales  ^  . 

10  mortalities  to  beaked  whales  over  five 
years.3 

Vessel  strike  . 

No  more  than  4  large  whale  mortalities  in  any 
given  year'*. 

No  more  than  12  large  whale  mortalities  over 
five  years.'* 

Level  A  . 

Impulse  and  Non-lm- 

266 — Species  specific  data  shown  in  Table 

1,314 — Species  specific  data  shown  in  Table 

pulse. 

19. 

19. 

Level  B  . 

Impulse  and  Non-lm- 

1,691,123 — Species  specific  data  shown  in 

8,398,931— Species  specific  data  shown  in 

pulse. 

Table  19. 

Table  19. 

’  These  numbers  constitute  the  total  for  an  annual  maximum  year  (a  notional  12-month  period  when  all  annual  and  non-annual  events  could 
occur)  in  which  a  RIMPAC  exercise  and  Civilian  Port  Defense  events  would  occur  in  Flawaii  and  SOCAL. 

2  These  numbers  constitute  the  summation  over  a  5-year  period  with  annual  events  occurring  five  times  and  non-annual  events  occurring  three 
times. 

3  The  Navy’s  NAEMO  model  did  not  quantitatively  predict  these  mortalities.  Navy,  however,  is  seeking  this  particular  authorization  given  sen¬ 
sitivities  these  species  may  have  to  anthropogenic  activities.  Request  includes  2  Ziphidae  beaked  whale  annually  to  include  any  combination  of 
Cuvier’s  beaked  whale,  Baird’s  beaked  whale,  Longman’s  beaked  whale,  and  unspecified  Mesoplodon  sp.  (not  to  exceed  10  beaked  whales  total 
over  the  5-year  length  of  requested  authorization). 

The  Navy  cannot  quantifiably  predict  that  proposed  takes  from  training  will  be  of  any  particular  species,  and  therefore  seeks  take  authoriza¬ 
tion  for  any  combination  of  large  whale  species  (gray  whale,  fin  whale,  blue  whale,  humpback  whale,  Bryde’s  whale,  sei  whale,  minke  whale,  or 
sperm  whale),  but  of  the  four  takes  per  year  no  more  than  two  of  any  one  species  of  blue  whale,  fin  whale,  humpback  whale,  sei  whale,  or 
sperm  whale  is  requested. 


Table  18— Species-Specific  Take  Request  From  Modeling  Estimates  of  Impulsive  and  Non-Impulsive  Source 

Effects  for  All  Training  Activities 


Species 

Stock 

Annually ' 

Total  over  5-year  rule  2 

Level  B 

Level  A 

Mortality 

Level  B 

Level  A 

Mortality 

Blue  whale  . 

Eastern  North  Pacific  . 

4,145 

0 

0 

20,725 

0 

0 

Central  North  Pacific  . 

180 

0 

0 

834 

0 

0 

Fin  whale . 

California,  Oregon,  &  Wash¬ 
ington. 

1,528 

0 

0 

7,640 

0 

0 

Hawaiian  . 

191 

0 

0 

891 

0 

0 

Humpback  whale  . 

California,  Oregon,  &  Wash¬ 
ington. 

1,081 

0 

0 

5,405 

0 

0 

Central  North  Pacific  . 

8,192 

0 

0 

40,960 

0 

0 
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Table  18— Species-Specific  Take  Request  From  Modeling  Estimates  of  Impulsive  and  Non-Impulsive  Source 

Effects  for  All  Training  Activities — Continued 


Species 

Annually  ’ 

Total  over  5-year  rule^ 

Level  B 

Level  A 

Mortality 

Level  B 

Level  A 

Mortality 

Sei  whale  . 

Eastern  North  Pacific  . 

146 

0 

0 

730 

0 

0 

Hawaiian  . 

484 

0 

0 

2,266 

0 

0 

Sperm  whale  . 

California,  Oregon,  &  Wash- 

1,958 

0 

0 

9,790 

0 

0 

ington. 

Hawaiian  . 

1,374 

0 

0 

6,130 

0 

0 

Guadalupe  fur  seal  . 

Mexico  . 

2,603 

0 

0 

13,015 

0 

0 

Hawaiian  monk  seal . 

Hawaiian  . 

1,292 

0 

0 

6,334 

0 

0 

Bryde’s  whale . 

Eastern  Tropical  Pacific  . 

112 

0 

0 

560 

0 

0 

Hawaiian  . 

137 

0 

0 

637 

0 

0 

Gray  whale  . 

Eastern  North  Pacific  . 

9,560 

2 

0 

47,800 

10 

0 

Minke  whale  . 

California,  Oregon,  &  Wash- 

359 

0 

0 

1,795 

0 

0 

ington. 

Hawaiian  . 

447 

0 

0 

2,235 

0 

0 

Baird’s  beaked  whale . 

California,  Oregon,  &  Wash- 

4,420 

0 

0 

22,100 

0 

0 

ington. 

Blainville’s  beaked  whale  . 

Hawaiian  . 

10,316 

0 

0 

48,172 

0 

0 

Bottlenose  dolphin  . 

California  coastal  . 

521 

0 

0 

2,605 

0 

0 

California,  Oregon  &  Wash- 

26,618 

0 

0 

133,090 

0 

0 

ington  offshore. 

Hawaii  Stock  Complex  . 

5,163 

0 

0 

22,895 

0 

0 

Cuvier’s  beaked  whale . 

California,  Oregon,  &  Wash- 

13,353 

0 

0 

66,765 

0 

0 

ington. 

Hawaiian  . 

52,893 

0 

0 

248,025 

0 

0 

Dwarf  sperm  whale  . 

Hawaiian  . 

22,359 

46 

0 

101,291 

214 

0 

Dali's  porpoise  . 

California,  Oregon,  &  Wash- 

36,891 

47 

0 

184,455 

235 

0 

ington. 

False  killer  whale  . 

Hawaii  Insular . 

49 

0 

0 

220 

0 

0 

Hawaii  Pelagic  . 

480 

0 

0 

2,116 

0 

0 

Northwest  Hawaiian  Islands  ... 

177 

0 

0 

776 

0 

0 

Fraser’s  dolphin  . 

Hawaiian  . 

2,009 

0 

0 

8  809 

0 

0 

Killer  whale . 

Eastern  North  Pacific  off- 

321 

0 

0 

1 ,605 

0 

0 

shore/transient. 

Hawaiian  . 

182 

0 

0 

822 

0 

0 

Kogia  spp  . 

California  . 

12  943 

33 

0 

64  715 

165 

0 

Long-beaked  common  dolphin 

California  . 

73,113 

2 

0 

365,565 

10 

0 

Longman’s  beaked  whale  . 

Hawaiian  . 

3,666 

0 

0 

17  296 

0 

0 

Melon-headed  whale . 

Hawaiian  . 

1,51 1 

0 

0 

6  733 

0 

0 

Mesoplodon  beaked  whales  ^ 

California,  Oregon,  &  Wash- 

1,994 

0 

0 

9,970 

0 

0 

ington. 

Northern  right  whale  dolphin  ... 

California.  Oregon,  &  Wash- 

51 ,596 

1 

0 

257,980 

5 

0 

ington. 

Pacific  white-sided  dolphin  . 

California,  Oregon,  &  Wash- 

38,467 

1 

0 

192,335 

5 

0 

ington. 

Pantropical  spotted  dolphin  .... 

Hawaiian  . 

10,887 

0 

0 

48,429 

0 

0 

Pygmy  killer  whale  . 

Hawaiian  . 

571 

0 

0 

2,603 

0 

0 

Pygmy  sperm  whale  . 

Hawaiian  . 

229 

0 

0 

1  093 

0 

0 

Risso’s  dolphin  . 

California,  Oregon,  &  Wash- 

86,564 

1 

0 

432,820 

5 

0 

ington. 

Hawaiian  . 

1,085 

0 

0 

4,887 

0 

0 

Rough-toothed  dolphin . 

Hawaiian  . 

5,131 

0 

0 

22  765 

0 

0 

Short-beaked  common  dolphin 

California,  Oregon,  &  Wash- 

999,282 

70 

*3 

4,996,410 

350 

*15 

ington. 

Short-finned  pilot  whale  . 

California,  Oregon,  &  Wash- 

308 

0 

0 

1,540 

0 

0 

ington. 

Hawaiian  . 

9,150 

0 

0 

40,760 

0 

0 

Spinner  dolphin  . 

Hawaii  Stock  Complex  . 

2,576 

0 

0 

11  060 

0 

0 

Striped  dolphin  . 

California,  Oregon,  &  Wash- 

31545 

0 

0 

17,725 

0 

0 

ington. 

Hawaiian  . 

3,498 

0 

0 

15,422 

0 

0 

California  sea  lion  . 

U.S.  Stock  . 

126  961 

25 

634  805 

125 

*20 

Northern  fur  seal  . 

San  Miguel  Island . 

20  083 

5 

100  415 

25 

0 

Harbor  seal  . 

California  . 

5,906 

11 

29  530 

55 

0 

Northern  elephant  seal  . 

California  Breeding  . 

22,516 

22 

112,580 

110 

0 

^  These  numbers  constitute  the  total  for  an  annual  maximum  year  (a  notional  12-month  period  when  all  annual  and  non-annual  events  could 
occur)  in  which  a  RIMPAC  exercise  and  Civilian  Port  Defense  events  would  occur  in  Hawaii  and  SOCAL. 

2 These  numbers  constitute  the  summation  over  a  5-year  period  with  annual  events  occurring  five  times  and  non-annual  events  occurring  three 
times. 

^Mesoplodon  spp.  in  SOCAL  for  the  undifferentiated  occurrence  of  five  Mesoplodon  species  (M.  carihubbsi,  M.  ginkgodens,  M.  perrini,  M. 
peruvianus,  M.  stejnegeri  but  does  not  include  Blainville’s  beaked  whale  listed  separately  above. 
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‘These  mortalities  are  considered  in  Table  18  as  an  unspecified  “any  small  odontocete  and  pinniped  species.” 


7e.s//y?g  Activities — 'ral)l(!  1‘) 
siunniarizes  thrr  Navy’s  take  recjuest  for 
t(!sting  activities  and  Table  20  sjjecifies 
the  Navy’s  take  nuiue.st  for  testing 
activities  l)y  sjyecies  from  the  modeling 
estimates. 

While  the  Navy  does  not  anticipate 
any  mortalities  ])redicted  for  testing 
activities  by  the  acon.stic  modeling 
would  occur,  the  Navy  retpiests  annual 
authorization  for  take  by  mortality  of  up 
to  10  small  odontocetes  (i.e.,  doljdiins) 
and  pinnipeds  to  include  any 
combination  of  such  sjyecies  with 
potential  ]yresence  in  the  Study  Area  as 
part  of  testing  activities  using  imjndsive 
.sources. 

The  Navy  does  not  anticipate  vessel 
strikes  of  marine  mammals  would  occur 


during  testing  activities  in  the  Study 
Area  in  any  given  year.  Most  testing 
conducted  in  the  Study  Area  that 
involves  surface  shi])s  is  conducted  on 
Navy  sbi])s.  Therefore,  the  ves.sel  strike 
take  re(|uest  for  training  activities  covers 
those  activities.  For  the  smaller  number 
of  testing  activities  not  conducted  in 
conjunction  with  lleet  training,  the 
Navy  nupiests  a  smaller  number  of  takes 
resulting  incidental  to  vessel  strike. 
However,  in  order  to  account  for  the 
accidental  nature  of  ves.sel  strikes  to 
large  whales  in  general,  and  i)otential 
risk  from  any  vessel  movement  within 
the  Study  Area,  the  Navy  i.s  seeking  take 
authorization  in  the  event  a  Navy  vessel 
strike  does  occur  while  conducting 


te.sting  during  the  five  year  period  of 
NMFS’  final  authorization  as  follows: 

•  'The  take  by  ves.sel  strike  during 
te.sting  activities  in  any  given  year  of  no 
more  than  two  large  whales  total  of  anv 
combination  ofsjyecies  including  gray 
whale,  fin  whale,  blue  whale,  humpback 
whale,  Hryde’s  whale,  .sei  whale,  minke 
whale,  or  sperm  whale.  The  two  takes 
per  year  r(;(]uested  would  be  no  more 
than  one  of  any  species  of  blue  whale, 
fin  whale,  humpback  whale,  sei  whale, 
or  sperm  whale  in  any  given  vear. 

•  The  take  by  vessel  strike  of  no  more 
than  three  large  whales  from  te.sting 
activities  over  the  cour.se  of  the  .'i-year 
regulations. 


Table  19— Summary  of  Annual  and  5-Year  Take  Request  for  Testing  Activities 


MM  PA  Category 

Source 

Testing  activities 

Annual  authorization  sought 

5-Year  authorization  sought 

Mortality  . 

Impulse . 

19  mortalities  applicable  to  any  small 
odontocete  or  pinniped  species. 

95  mortalities  applicable  to  any  small 
odontocete  or  pinniped  species  over  five 
years. 

Vessel  strike  . 

No  more  than  2  large  whale  mortalities  in  any 
given  year.’ 

No  more  than  3  large  whale  mortalities  over 
five  years.' 

Level  A  . 

Impulse  and  Non-lm- 

145 — Species  specific  data  shown  in  Table 

725— Species  specific  data  shown  in  Table 

pulse. 

21. 

21. 

Level  B  . 

Impulse  and  Non-lm- 

238,880 — Species  specific  data  shown  in 

1,194,400 — Species  specific  data  shown  in 

pulse. 

Table  21. 

Table  21 . 

’  Navy  cannot  quantifiably  predict  that  the  proposed  takes  from  testing  (a  total  of  two  in  a  given  year  or  over  the  course  of  5-years)  will  be  of 
any  particular  species,  and  therefore  seeks  take  authorization  for  any  combination  of  large  whale  species  (gray  whale,  fin  whale,  blue  whale, 
humpback  whale,  Bryde’s  whale,  sei  whale,  minke  whale,  or  sperm  whale),  but  of  the  two  takes  in  any  given  year,  no  more  than  one  of  each 
species  of  blue  whale,  fin  whale,  humpback  whale,  sei  whale,  or  sperm  whale  is  requested. 

Table  20— Species-Specific  Take  Requests  From  Modeling  Estimates  of  Impulsive  and  Non-Impulsive  Source 

Effects  for  All  Testing  Activities 


Species 

Stock 

Annually 

Total  over  5-year  rule 

Level  B 

Level  A 

Mortality 

Level  B 

Level  A 

Mortality 

Blue  whale  . 

Eastern  North  Pacific  . 

413 

0 

0 

2,065 

0 

0 

Central  North  Pacific  . 

15 

0 

0 

75 

0 

0 

Fin  whale . 

California,  Oregon,  &  Wash¬ 
ington. 

202 

0 

0 

1,010 

0 

0 

Hawaiian  . 

23 

0 

0 

115 

0 

0 

Flumpback  whale  . 

California,  Oregon,  &  Wash¬ 
ington. 

101 

0 

0 

505 

0 

0 

Central  North  Pacific  . 

820 

0 

0 

4,100 

0 

0 

Sei  whale  . 

Eastern  North  Pacific  . 

21 

0 

0 

105 

0 

0 

Hawaiian  . 

30 

0 

0 

150 

0 

0 

Sperm  whale  . 

California,  Oregon,  &  Wash¬ 
ington. 

146 

0 

0 

730 

0 

0 

Hawaiian . 

117 

0 

0 

585 

0 

0 

Guadalupe  fur  seal  . 

Mexico  . 

269 

0 

0 

1,345 

0 

0 

Flawaiian  monk  seal . 

Hawaiian  . 

358 

0 

0 

1,790 

0 

0 

Bryde’s  whale . 

Eastern  Tropical  Pacific  . 

5 

0 

0 

25 

0 

0 

Hawaiian  . 

13 

0 

0 

65 

0 

0 

Gray  whale . 

Eastern  North  Pacific  . 

2,570 

1 

0 

12,850 

5 

0 

Minke  whale  . 

California,  Oregon,  &  Wash¬ 
ington. 

49 

0 

0 

245 

0 

0 

Hawaiian  . 

30 

0 

0 

150 

0 

0 

Baird’s  beaked  whale . 

California,  Oregon,  &  Wash¬ 
ington. 

1,045 

0 

0 

5,225 

0 

0 

Blainville’s  beaked  whale  . 

Hawaiian  . 

960 

0 

0 

4,800 

0 

0 
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Table  20— Species-Specific  Take  Requests  From  IVIodeling  Estimates  of  Impulsive  and  Non-Impulsive  Source 

Effects  for  All  Testing  Activities— Continued 


Species 

Annually 

Total  over  5-year  rule 

Level  B 

Level  A 

Mortality 

Level  B 

Level  A 

Mortality 

Bottlenose  dolphin  . 

California  coastal  . 

769 

0 

0 

3.845 

0 

0 

California,  Oregon  &  Wash¬ 
ington  offshore. 

2,407 

0 

0 

12,035 

0 

0 

Hawaii  Stock  Complex  . 

337 

0 

0 

1,685 

0 

0 

Cuvier’s  beaked  whale . 

California,  Oregon,  &  Wash¬ 
ington. 

2,319 

0 

0 

11,595 

0 

0 

Hawaiian  . 

4,549 

0 

0 

22,745 

0 

0 

Dwarf  sperm  whale  . 

Hawaiian  . 

2,376 

28 

0 

1 1 ,880 

140 

0 

Dali’s  porpoise  . 

California,  Oregon,  &  Wash¬ 
ington. 

5,215 

32 

0 

26,075 

160 

0 

False  killer  whale  . 

Hawaii  Insular . 

4 

0 

0 

20 

0 

0 

Hawaii  Pelagic . 

37 

0 

0 

185 

0 

0 

False  killer  whale  . 

Northwest  Hawaiian  Islands  ... 

14 

0 

0 

70 

0 

0 

Fraser’s  dolphin  . 

Hawaiian  . 

45 

0 

0 

225 

0 

0 

Killer  whale . 

Eastern  North  Pacific  off- 
shore/transient. 

53 

0 

0 

265 

0 

0 

Hawaiian  . 

14 

0 

0 

70 

0 

0 

Kogia  spp . 

California  . 

1,232 

6 

0 

6,160 

30 

0 

Long-beaked  common  dolphin 

California  . 

47,851 

2 

0 

239,255 

10 

0 

Longman’s  beaked  whale  . 

Hawaiian  . 

436 

0 

0 

2,180 

0 

0 

Melon-headed  whale . 

Hawaiian  . 

124 

0 

0 

620 

0 

0 

Mesoplodon  beaked  whales  ’ 

California,  Oregon,  &  Wash¬ 
ington. 

345 

0 

0 

1,725 

0 

0 

Northern  right  whale  dolphin  ... 

California,  Oregon,  &  Wash¬ 
ington. 

5,729 

1 

0 

28,645 

5 

0 

Pacific  white-sided  dolphin  . 

California,  Oregon,  &  Wash¬ 
ington. 

4,924 

1 

0 

24,620 

5 

0 

Pantropical  spotted  dolphin  .... 

Hawaiian . 

685 

2 

0 

3,425 

10 

0 

Pygmy  killer  whale  . 

Hawaiian  . 

61 

0 

1 

0 

305 

0 

0 

Pygmy  sperm  whale  . 

Hawaiian  . 

117 

0 

585 

5 

0 

Risso’s  dolphin  . 

California,  Oregon,  &  Wash¬ 
ington. 

8,739 

1 

0 

43,695 

5 

0 

Hawaiian  . 

113 

0 

0 

565 

0 

0 

Rough-toothed  dolphin . 

Hawaiian  . 

410 

0 

0 

2,050 

0 

0 

Short-beaked  common  dolphin 

California,  Oregon,  &  Wash¬ 
ington. 

122,748 

40 

*13 

613,740 

200 

*65 

Short-finned  pilot  whale  . 

California,  Oregon,  &  Wash¬ 
ington. 

79 

0 

0 

395 

0 

0 

Hawaiian  . 

797 

0 

0 

3,985 

0 

0 

Spinner  dolphin  . 

Hawaii  Stock  Complex  . 

167 

1 

0 

835 

5 

0 

Striped  dolphin  . 

California,  Oregon,  &  Wash¬ 
ington. 

998 

0 

0 

4,990 

0 

0 

Hawaiian . 

269 

1 

0 

1,345 

5 

0 

California  sea  lion  . 

U.S.  Stock  . 

13,038 

1,088 

892 

17 

*6 

65  190 

85 

*30 

Northern  fur  seal  . 

San  Miguel  Island . 

3 

0 

5  440 

15 

0 

Fiarbor  seal  . 

California  . 

3 

0 

4^460 

13,560 

15 

0 

Northern  elephant  seal  . 

California  Breeding . 

2,712 

5 

0 

25 

0 

’  Mesoplodon  spp.  in  SOCAL  for  the  undifferentiated  occurrence  of  five  Mesoplodon  species  (M.  carihubbsi,  M.  ginkgodens,  M.  perrini,  M. 
peruvianus,  M.  stejnegeri)  but  does  not  include  Blainville’s  beaked  whale  listed  separately  above. 

'These  mortalities  are  considered  in  Table  20  as  an  unspecified  “any  small  odontocete  and  pinniped  species.” 


Marine  Mammal  Habitat 

The;  Navv'.s  jiroposed  training  and 
testing  activities  could  potentially  affect 
marine  inaminal  habitat  through  the 
introduction  of  sound  into  the  water 
column,  impacts  to  the  prev  species  of 
marine  mammals,  bottom  (listurbance, 
or  changes  in  water  (piality.  Each  of 
the.se  comjionents  was  consiilered  in  the 
II.STT  DEIS/OEIS  and  was  determined 
by  the  Navy  to  have  no  effect  on  marine 
mammal  habitat.  Based  on  the 
information  below  and  the  sujiporting 
information  included  in  the  HSTT 


DEIS/OEIS,  NMES  has  preliminarily 
determined  that  the  propo.sed  training 
and  testing  activities  would  not  have 
adverse  or  long-term  impacts  on  marine 
mammal  habitat. 

hupovtani  Marina  Maimnal  Uahitai 

'file  oidy  ESA-listed  marine  mammal 
with  designated  critical  habitat  within 
the  HSTT  Study  Area  is  the  Hawaiian 
monk  seal.  Oitical  habitat  was  first 
e.stablished  for  the  Hawaiian  monk  seal 
in  1988  to  include  all  beach  areas,  sand 
s])its  and  islets,  lagoon  waters,  inner 


re(!f  waters,  and  ocean  waters  to  a  depth 
of  18.3  m  around  sjiecified  northwestern 
Hawaiian  Islands.  These  areas  were 
exiianded  in  1988  and  in  2011,  NMES 
pro]K).sed  that  six  new  extensive  areas  in 
the  main  Hawaiian  Islands  he  added. 
However,  specific  areas  were  excluded 
from  critical  habitat  designation  because 
it  was  determined  that  the  national 
.security  benefits  of  exclusion 
outweighed  the  hemefits  of  inclusion, 
and  that  their  exclusion  w{)uld  not 
result  in  extinction  of  the  species.  The 
excluded  areas  include:  Kingfisher 
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I  Jnd(;r\vator  Training  area  in  marine 
areas  off  the  northeast  coast  of  Niihau; 
Pacific  Missile  Range  Facility  Main  Base 
at  Barking  Sands,  Kauai;  Pacific  Missile 
Range  Facility  Offshore  Areas  in  marine 
areas  off  tin;  western  coast  of  Kauai;  the 
Naval  Defensive  Sea  Area  and  Puuloa 
Underwater  Training  Range  in  marine 
areas  outside  Pearl  Harbor,  Oahu;  and 
the  Shallow  Water  Minefield  Sonar 
Training  Range  off  the  western  coast  of 
Kahoolawe  in  the  Maui  Nui  area. 

I’he  nearshore  anias  in  and  around  the 
Hawaiian  Humphack  Whale  National 
Marine  Sanctuary  contain  very 
im])ortant  breeding  and  calving  habitat 
for  the  lunujihack  whale;  however, 
effects  in  this  area  have  been  analyzed 
jjreviously  in  this  docmnent  in  the 
context  of  the  whales  themselves.  There 
are  no  known  specific  hreciding  areas 
within  the  SOCAL  Range  Conujlex  with 
the  excejition  of  pinnipeds.  Much  is 
unknown  about  the  specifics  of  dol])hin 
mating,  hut  it  is  presumed  that  these 
species  mate  throughout  their  habitat 
and  ])ossil)ly  throughout  the  year.  Even 
less  is  known  about  the  mating  habits  of 
l)(;aked  whales.  Most  of  the  offshore  area 
within  the  SOUAE  Range  (iom])lex 
coidd  })otentially  he  utilized  for  active 
sonar  activities  or  underwater 
detonations.  The  Navy  assumes  that 
active  .sonar  activities  could  take  ])lace 
within  ])otential  mating  anxis  of  these 
toothed  whale  species  within  SOCAL, 
although  curnait  state  of  knowledge  is 
very  limited  and  there  may  he  .sea.sonal 
comjjonents  to  distrihution  that  could 
account  for  breeding  activities  outside 
of  the  SOCAL  Range  Complex.  Baleen 
whales  and  sperm  whales  breed  in  deep 
trojiical  and  suhtro})ical  waters  south 
and  west  of  the  SOCAL  Range  Complex. 

E\[wct(id  Effects  on  Habitat 

Unless  the  sound  source  or  exjjlosive 
detonation  is  stationary  and/or 
continuous  over  a  long  duration  in  one 
area,  the  effects  of  the  introduction  of 
sound  into  the  environment  are 
generally  considered  to  have  a  less 
S(!vere  imjjact  on  marine  mammal 
habitat  than  the  physical  alteration  of 
the  habitat.  Activities  involving  sound 
or  (!nergy  from  sonar  and  other  ac:tive 
acoiKstic  sources  woidd  not  occ:ur  on 
shore  in  designated  Hawaiian  monk  .seal 
critical  habitat  where  haul  out  and 
nxsting  behavior  occurs  and  would  have 
no  effect  on  critical  habitat  at  sea. 
Acoustic  exposures  are  not  exi)ected  to 
re.sult  in  long-term  ])hysical  alteration  of 
the  water  column  or  bottom  topography, 
as  the  occurrenc;es  are  of  limited 
duration  and  are  intermittent  in  time. 
Surface  vessels  a.ssociated  with  the 
activities  are  jjre.sent  in  limited  duration 
and  are  intermittent  as  they  are 


continuously  and  relatively  rapidly 
moving  through  any  given  area.  Most  of 
the  high-exj)losive  militarv  expended 
materials  would  detonate  at  or  near  the 
water  surface.  Only  bottom-laid 
explosives  are  likcdy  to  affect  bottom 
sul)strate;  habitat  ii.sed  for  underwater 
detonations  and  seafloor  device 
placement  would  primarily  he  .soft- 
bottom  sediment.  Once  on  the  seafloor, 
militarv  expended  material  would  likely 
he  colonized  by  benthic  organi.sms 
because  the  materials  would  serve  as 
anchor  points  in  the  shifting  bottom 
substrates,  similar  to  a  reef.  The  surface 
area  of  bottom  substrate  affected  would 
make  up  a  very  small  percentage  of  the 
total  training  area  available  in  the  HSTT 
Study  Area. 

Effects  on  Marine  Mammal  Prev 

Invertebrates — Marine  invertebrate 
distribution  in  the  HSTT  Study  Area  is 
influenced  by  habitat,  ocean  currents, 
and  water  (juality  factors  such  as 
temperature,  salinitv,  and  nutrient 
content  (Levinton  2009).  The 
distribution  of  invertebrates  is  akso 
influenced  by  their  distance  from  the 
ecpiator  (latitude);  in  general,  the 
number  of  marine  invertebrate  species 
increases  toward  the  ecpiator 
(Mac.|)herson  2002).  The  higher  number 
of  sjiecies  (diversity)  and  abundance  of 
marine  iinan  tebrates  in  coastal  habitats, 
compared  with  the  open  ocean,  is  a 
re.sult  of  more  nutrient  availability  from 
terrestrial  environments  and  the  variety 
of  habitats  and  substrates  found  in 
coastal  waters  (Levinton  2009). 

Marine  invertebrates  in  the  Hawaii 
Range  (Complex  (HRC)  j)ortion  of  the 
HSTT  Study  Area  inhabit  coa.stal  waters 
and  .seafloor  habitats,  including  rocky 
intertidal  zones,  coral  reefs,  deep-water 
slopes,  canyons,  and  seamounts.  Corals 
are  the  primary  living  structural 
com])onents  of  Hawaii’s  subtidal  zone, 
with  an  average  of  about  20.3  jjercent 
coral  c;overage  in  the  main  Hawaiian 
Islands  (Friedlander  et  al.  200.'i). 
Approximately  2,'jO  spec:ies  of  corals  are 
found  within  the  main  Hawaiian 
Islands,  but  the  area  is  dominated  by  six 
sjjecies  (Maragos  et  al.,  2004; 

Friedlander  et  al.,  200,')).  The 
Northwestern  Hawaiian  Islands  have  at 
least  57  species  of  stony  coral  (Maragos 
et  al.  2004).  'Fhe  coral  reids  of  th(^ 
Northwestern  Hawaiian  Islands  support 
diverse  communities  of  bottom-dwelling 
invertebrates.  Ov(!r  800  non-coral 
invertebrate  species  have  been 
identified  from  the  Northwestern 
Hawaiian  Islands.  Mollusks, 
echinoderms,  and  crustaceans 
dominate,  rejjresenting  80  percent  of  the 
invertebrate  species  (Friedlander  et  al. 
200,')). 


Marine  invertebrates  in  the  Southern 
C.alifornia  portion  of  the  HSTT  Study 
Area  inhabit  coa.stal  waters  and  benthic 
habitats,  including  salt  marshes,  kelj) 
forests,  soft  sediments,  canyons,  ancl  the 
continental  shelf.  The  diverse  range  of 
species  include  oysters,  crabs,  worms, 
ghost  shrimj),  (California  horn  snails 
(("erithidea  californica),  sponges,  sea 
fans,  isopods,  and  stony  corals  (Broctor 
et  al.,  1980;  Dugan  et  a).,  2000;  (Chess 
and  Hobson.  1997).  The  Channel 
Islands,  off  the  coast  of  Southern 
(California,  are  situated  in  a  transitional 
location  between  cold  and  warm  water, 
making  them  host  to  over  .5,000 
invertebrate  species  (Tissot  et  al.,  200()). 
Soft-bottom  communities  of  California 
estuaries,  such  as  San  Diego  Bay,  are 
home  to  mostly  crustaceans,  marine 
worms,  and  molln.sks  (Navy  and  San 
Diego  Unified  Port  Di.strict,  2000). 

Very  little  is  known  about  sound 
detection  and  use  of  sound  by  aquatic 
invertebrates  (Budelmann  2010; 
Montgomery  et  al.,  200();  Po])])er  et  al., 
2001).  Organisms  may  detect  sound  bv 
.sensing  either  the  particle  motion  or 
])re.ssure  component  of  sound,  or  both. 
Acjuatic  invertebrates  ])robably  do  not 
detect  j)re.s.sure  since  many  are  generallv 
the  same  density  as  water  and  few,  if 
any,  have  air  cavities  that  would 
function  like  the  fi.sh  .swim  bladder  in 
responding  to  pressure  (Budelmann 
2010;  Popper  et  al.,  2001).  Many  marine 
invertebrates,  however,  have  ciliated 
“hair”  cells  that  may  be  .sensitive  to 
water  movements,  such  as  those  caused 
by  currents  or  water  ))article  motion 
very  close  to  a  sound  source 
(Budelmann  2010;  Mackie  and  Singla 
2003).  These  cilia  may  allow 
invertebrates  to  sense  nearby  ])rey  or 
predators  or  help  with  local  navigation. 
Marine  invertebrates  may  produce  and 
use  sound  in  territorial  behavior,  to 
deter  j)redator.s.  to  find  a  mate,  and  to 
pursue  courtship  (Po])j)er  et  al.,  2001). 

Both  behavioral  and  auditory 
brainstem  res})onse  studies  suggest  that 
crustaceans  may  sense  sounds  up  to 
three  kilohertz  (kHz),  but  best 
sensitivity  is  likely  below  200  Hz 
(Lovell  et  al.,  2005;  Lovell  et  al.  2000; 
(ioodall  et  al.  1990).  Mo.st  cephalopods 
(e.g.,  octopus  and  .squid)  likely  sense 
low-fr(i(juency  .sound  below  1,000  Hz, 
with  best  sensitivities  at  lower 
frecpiencies  (Budelmann  2010;  Mooney 
et  al.,  2010;  Packard  et  al.,  19t)0).  A  few 
cephalopods  may  .sense  higher 
frecpiencies  uj)  to  1.500  Hz  (Hu  et  al., 
2009).  S(juid  did  not  res])ond  to  toothed 
whale  ultrasonic  echolocation  clicks  at 
sound  pressure  levels  ranging  from  199 
to  220  (IB  re  1  pPa  peak-to-])eak,  likely 
b(;cau.se  these  clicks  were  outside  of 
.s(juid  hearing  range  (Wilson  et  al.. 
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2(K)7).  Hownvor.  scjuid  oxhibitod  alarm 
resnonsas  whan  axposcul  to  broadband  umi 
sound  from  an  approacbing  saisnna  An- 

aimnn  with  raccdvixl  lavals  i^xcaading 
145  to  150  (IH  ra  1  pl’a  root  maan  srpiara  acn 

(McGanlay  a/ o/..  2000b).  ”  ’ 

bittla  information  is  avadabla  on  tba  ras1 
potantial  imi)aatson  marina  '“^dt 

invart(!l)ratas  of  (exposure?  to  sonar, 
axplosions,  and  otbar  sonnd-prnduc.mg  sh( 

aativitias.lt  is  axpaatad  that  mast  Ibe 

marina  invartcibratcis  would  not  sansa  M. 
mid-  or  bigb-fraciuancy  soniids.  distant  h  i 
.sounds,  or  aircraft  noisa  transnnttad 
tbrougb  tba  air-watar  intarfac;a  Most  ox 

marina  invartabratas  would  not  ba  close  b> 
anougb  to  intansa  sound  sonreas.  siu.li  M 
as  soma  sonars,  to  jiotantially  'J' 

axparianca  impacts  to  sansory  i 

.structuras.  Anv  marina  invartabrata  O 

capabla  of  sansing  sound  may  altar  its  s 

babavior  if  axiiosad  to  non-impnl.siva  m 

sound,  altbougb  it  is  unknown  it  oc 

raspon.sas  to  non-imimlsiva  .sounds  to 

occur.  Conlimions  noisa.  sucb  as  trom  p 
vassals,  mav  contribnta  to  masking  ol 
ralavant  anvironmantal  sounds,  sucb  as  d 
raaf  noisa.  Hacaiisa  tba  distanc.a  ovar  s 

wbicb  most  marina  invartabratas  ara  s 

axpactad  to  datact  any  .sounds  is  Imntait  ii 
and  vassals  would  ba  in  transit,  any  V 

sound  axposnras  with  tba  potantial  to  r! 
causa  masking  or  babavioral  rasponsas  l 
would  ba  briaf  and  long-tarm  impacts 
ara  not  axpactad.  Altbougb  non- 
impnlsiva  nndarwatar  sounds  prodnead 
during  training  and  tasting  activities 

mav  briafly  impact  individuals, 

intarmittant  axposnras  to  non-impulsiva 
sounds  ara  not  axpactad  to  impact 
survival,  growth,  raernitmant.  or 
raprodnetion  of  widaspraad  marina 
invartabrata  populations. 

Most  datonations  woiibl  occni  grcati.r 
than  :i  nm  from  sbora.  As  water  daptb 
increases  away  from  sbora,  b^ntbic 
invartabratas  would  ba  lass  likely  to  ba 
impacted  bv  datonations  at  or  near  tlia 
surface.  In  addition,  datonations  near 
tba  siirfaca  would  release  a  jiortion  ot 
tbair  explosive  energy  into  tba  air. 
reducing  tba  explosive  impacts  in  tba 
water.  Soma  marina  invartabratas  may 
ba  sensitive  to  tba  low-fratpiancy 
component  of  impnlsiva  sound,  and 
tbav  mav  axbibit  startle  reactions  or 
taniiiorary  ebangas  in  swim  siiaad  in 
rasiKinsa  to  an  impnlsiva  axiiosnra. 
because  axjiosnras  ara  brial.  limited  m 
numbar.  and  spread  ovar  a  large  area,  no 
long-tarm  iinjiacts  due  to  startle 
reactions  or  sbort-tarm  babavioral 
ebangas  ara  axpactad.  Altbougb 
individual  marina  invartabrata.s  may  tie 
injured  or  killed  during  an  explosion  or 
iiila  driving,  no  long-tarm  impacts  on 
tba  survival,  growth,  raernitmant,  or 
reproduction  of  marina  invartabrata 
populations  ara  axpactad. 


/.’/s/i— k’isb  ara  not  distrilmtad  'idoi 

nniformlv  tbrongbont  tba  1 ISTT  Study  race 
Area,  but  ara  c.losalv  associated  with  a  200 
variatv  of  habitats.  Soma  spaems  range  in  a 
across  tbonsaiids  of  sipiara  nnlas  while 
others  have  small  boina  ranges  and  mot 

restricted  distributions  (tlalfmaii  at  a/..  bmi 

2000).  ,  ,  , 

Currant  Iv  5(i0  species  ol  real  and  Oat. 

sbora  fishes  ara  known  to  occur  aronmt  .t2.l 
the  Insular  Pacific-1  lawaiian  bai^o  tba 

Marina  Ecosvstam  within  tba  HSl  r  bo 

Stndv  Area.  Tba  high  niimbar  of  species  ba; 
that  ara  fomid  onlv  in  1  lawaii  can  lie  201 

axplainad  by  its  geographical  and  t lir 

bvdrograpbical  isolation  (Randal  100»).  401 

Migratorv  open  oi:aan  fisbas.  such  as  tba  s^oi 
larger  tunas,  tba  billfisbas,  and  soma  Al 

sharks,  ara  able  to  move  across  tba  great  (m 

distance  that  sajiaratas  tba  Hawaiian  10 

Islands  from  otbar  islands  or  continents  ha 
in  tba  Pacific.  Coral  raaf  fish  sli 

comnuinitias  in  tba  Hawaiian  Islands  1 1 

(excluding  Niboa)  show  a  con.sistant  in 

iiattarn  of  species  tbrongbont  tba  year.  Oi 
Exceptions  incbida  tba  .seasonal  sc 

distributions  of  migratory,  open  ocean  (I 
siiacias.  Several  raaf  fish  spacaas  also  A 
show  seasonal  niictiiaticms  which  ara  ti 

1  usually  related  to  movamants  of  0 

invanilas  into  new  areas  or  spawning 
activity  (U.  S.  Navy  Offico  ol  Naval  d 

Kasaarc.b,  2001).  rdn,  ; 

Tba  Sontbarn  California  portion  ot  the.  i 

1  ISTT  Studv  Area  is  in  a  region  ol  i’ 

1  bi‘>bly  procinctiva  fisbariiis  (beat  ct  al.. 

2o")l  j  within  tba  Galilornia  (airrant 
Large  Marina  Ecosvstam.  Tba  portion  ot  : 
tbci  California  Bight  in  tba  HSTl  Study  i 
Area  is  a  transitional  zona  batwaan  cod 
and  warm  water  mas.sas,  geographically 
separated  by  Point  Conception.  I  be 
cold-water  (',alifornia  (birrant  Large 
ar  Marina  Ecxisystam  is  ricdi  in  microscopic 
olankton  (diatoms,  krill,  and  other 
organisms),  wbicb  form  tba  baste  of  tba 
a  food  cdiain  in  tba  Sontbarn  C.abfornia 
portion  of  tba  HSTT  Study  Area.  Small 
coastal  pelagic  fisbas  dapand  on  tins 
iilankton  and  in  turn  ara  fad  on  by  larger 
species  (sut:b  as  highly  migratorv 
species).  Tba  high  fish  diversity  found 
a  in  tba  HSTT  Study  Area  occurs  tor 

several  reasons;  (1 )  Tba  ranges  of  many 
tamparata  and  tropical  species  axtand 
into  Sontbarn  California;  (2)  tba  area  has 
complex  bottom  features  and  physical 
oc.aanograpbic;  faatnras  that  incbida 
in  several  water  masses  and  a  c.bangaabla 

no  marina  climate  (Allan  at  Cl/.  2(K)(i;  Horn 

and  Allan  1  ‘)7»);  and  (3)  tba  islands  and 
(;oastal  arceas  provide  a  clivarsity  ot 
liabitats  that  incbida  soft  bottom,  rocky 
'  be  reefs,  kelp  bads,  and  estuaries,  bays,  and 
a  or  lagoons. 

u  All  fish  have  two  sansory  systems  to 

datact  sound  in  tba  water;  tba  inner  aai , 
which  functions  vary  nuicb  like  the 
inner  ear  in  other  vertebrates,  and  tba 


lateral  line,  wbicb  consists  of  a  series  ol 
ra(;aplors  along  tba  lisb's  body  (l^ilipm 
2005).  Tba  inner  ear  ganarally  datac.ts 
ralativalv  bigbar-fracpiaiK;)'  sounds, 
while  the  lateral  line  datac;ts  water 
motion  at  low  fracinanc.ias  (below  a  taw 
bnndrad  Hz)  (Hastings  and  Poppnr 
2(K)5a).  Altbougb  bearing  (;a])abilitv 
data  only  exist  for  fewer  than  100  ol  the 
12  OOt)  fish  sjiacias,  currant  data  suggest 
that  most  spac.ias  offish  datact  sounds 
from  50  to  1.000  Hz,  with  few  iisb 
bearing  sounds  above  4  kHz  (Popper 
2008).  It  is  believed  that  most  iisb  have 
tbair  bast  bearing  sensitivity  from  100  to 
400  Hz  (Popper  2003b).  Additionally, 
soma  clnpaids  (shad  in  tba  subfamily 
Alosinaa)  jiossass  ultrasonic  bearing 
(i  a  able  to  datact  .sounds  above 
looiooo  Hz)  (Astrnp  1990).  Parmanant 
bearing  loss,  or  parmanant  tbrasbold 
shift  has  not  bean  doc.mnantad  in  tisli. 

Tba  sansory  hair  calls  ot  tba  inner  ear 
in  fish  can  raganarata  altar  they  are 
damaged,  unlike  in  mammals  where 
.sansorv  hair  calls  lo.ss  is 
(Lombarta  at  al.  19‘)3;  Smith  at  al.  2000). 

As  a  consacinanc.a,  any  bearing  loss  in 
fish  mav  ba  as  temporary  as  tba 
timafraina  racpiirad  to  repair  or  rai)la(;a 
the  sansorv  calls  that  ware  damaged  or 
dastrovad  (a.g.,  Smitba/  ciL  2000). 

Potantial  dirai;t  injuries  Irom  non- 
a  iminilsiva  sound  sonrc.as.  snc.b  as  .sonar, 

are  nnlikalv  bai;aii.sa  of  tba  relatively 

lower  peak  iirassnras  and  slower  rise 
limes  than  potentially  injnrions  sonrc.as 
if  sn(;b  as  explosives.  Non-iminilsiva 

sonrc.as  also  lack  tba  strong  sboc-k  waves 
d  associated  with  an  explosion.  'I  baratora, 
v  direct  injnrv  is  not  likely  to  occur  Irom 
exposure  to  non-impnlsiva  sonreas  sucli 
as  sonar,  vassal  noisa.  or  subsonic, 
lie.  aircraft  noisa.  Cbily  a  few  fish  spa(;ia.s 
ara  able  to  datac;t  bigb-fracpian(;y  sonai 
and  could  have  babavioral  reactions  or 
(axparianca  auditory  masking  during 
11  these  a(;tivitias.  These  affects  are 

axpactad  to  ba  transient  and  long-tarm 
ear  consacinan(;as  for  tba  iiopnlation  are  not 
axpactad.  MFAS  is  unlikely  to  impact 
;l  fish  spa(;ias  bacansa  most  spacins  ara 
unable  to  datact  sounds  in  this 
iv  fracinancy  range  and  vassals  operating 
1  MFAS  would  ba  transiting  an  area  (not 
has  stationary).  While  a  largo  mimbar  ol  bsb 
il  species  may  be  able  to  data(;t  low- 
fracinancy  sonar  and  otbar  active 
la  a(;on,sti(;  sonrc.as,  low-fracpiam;)'  active 
irn  usage  is  rare  and  mostly  (:ondni;t(id  in 
imd  daaiiar  waters.  Overall  iiffai;ts  tci  fish 

from  would  ba  loc.alizad  and  mfracpiant. 
•kv  Pbvsical  affects  from  pressure  waves 
and  gonaratad  bv  nndarwatar  sounds  (a.g. 

underwater  axplosions)  could 
to  potantiallv  afftH;t  fish  within  proximity 
ear.  of  training  or  tasting  ac.tiyitias.  In 

parti(;nlar,  the  rajiid  oscillation  batwaan 
la  high-  and  low-prassnra  peaks  has  the 
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])()tential  to  l)urst  the  swim  bladders  and 
other  gas-containing  organs  of  fish 
(Keevin  and  Heinen  1097).  Suhhithal 
effects,  such  as  changes  in  l)ehavior  of 
fisli,  have  been  ol)serve(l  in  several 
oc;casions  as  a  resnlt  of  noise  produc(!d 
l)y  explosives  (National  Research 
(ionncil  of  the  National  Academies 
2()()3:  Wright  1982).  Ifan  individual  fish 
were  repeatedly  exjiosed  to  sounds  from 
underwater  exjjlosions  that  caused 
alterations  in  natural  behavioral 
patterns  or  jjhysiological  stress,  these 
imjjacts  could  lead  to  long-t(!rm 
conseciuences  for  tlm  individual  siu;h  as 
reduced  survival,  growth,  or 
rejiroductive  ca])acity.  However,  the 
time  scale  of  individual  explosions  is 
very  limited,  and  training  exercises 
involving  cjxplosions  are  dispersed  in 
space  and  time.  Conscicjuently,  repeated 
exj)osure  of  individual  fish  to  sounds 
from  undcirwatcu'  ex])losions  is  not  likely 
and  most  acoustic  effects  arc;  cixjjected 
to  he  short-term  and  localized.  Long¬ 
term  consecpicmces  for  ])oj)ulations 
would  not  he  cixpiuled.  A  limitcul 
mimher  offish  mav  he  killed  in  the 
immcKliate  proximity  of  pile  driving 
locations  and  additional  fish  may  he 
injured.  Short-term  effects  such  as 
masking,  stress,  behavioral  change,  and 
hearing  threshold  shifts  are  also 
exj)ected  during  pile  driving  ojxaations. 
However,  given  the  relatively  small  area 
that  woidd  he  affected,  and  the 
abundance  and  distribution  of  the 
specicis  concerned,  no  poj)ulation-level 
effects  arc;  exjiected.  The  abundances  of 
various  fish  and  invertcdcratcxs  ncxir  the 
dedonation  ])oint  of  an  explosion  or 
around  a  ])ile  driving  location  could  he 
altered  for  a  few  hours  before  animals 
from  surrounding  arccas  reicopnlate  the 
area:  however  these  pojcidations  would 
he  rej)lenished  as  waters  near  the  .sound 
source  are  mixed  with  adjacent  waters. 

Marine  Manunal  Avoidance 

Marine  mammals  may  he;  temjjorarily 
displaced  from  areas  where  Navy 
training  and  testing  is  occurring,  hut  the 
area  should  he  utilized  again  aftc;r  the? 
activities  have  ceased.  Avoidance  of  an 
area  can  help  the  animal  avoid  further 
acoustic  effects  by  avoiding  or  reducing 
further  exposure.  The  intermittent  or 
short  duration  of  many  activities  should 
prevent  animals  from  being  exposed  to 
stressors  on  a  continuous  basis.  In  areas 
of  repeated  and  frecjuent  acoustic 
disturbance,  some  animals  may 
habituate  or  learn  to  tolerate  the  new 
baseline  or  fluctuations  in  noise  level. 
While  some  animals  may  not  return  to 
an  area,  or  may  begin  using  an  area 
differently  due  to  training  and  testing 
activities,  most  animals  are  exjjocted  to 


return  to  their  usual  locations  and 
behavior. 

Other  Expected  Effects 

Other  .sources  that  may  affect  marine 
mammal  habitat  wen;  considered  in  the 
H.STT  DELS/OLLS  and  potentially 
include  the  introduction  of  fuel,  debris, 
ordnance,  and  chemical  residues  into 
the  water  column.  'I’he  majority  of  high- 
order  explosions  would  occur  at  or 
above  the  surface  of  the  ocean,  and 
would  hav(!  no  impacts  on  .sediments 
and  minimal  im])acts  on  water  (|uality. 
While  disturbance  or  strike  from  an  item 
falling  through  the  water  column  is 
po.ssihle,  it  is  unlikely  because  (1) 

Objects  sink  slowly,  (2)  most  projectiles 
are  fired  at  targets  (and  hit  tho.se 
targets),  and  (3)  animals  are  generallv 
widely  dispersed  throughout  the  water 
column  and  over  the  HSTT  Study  Area. 
Chemical,  physical,  or  biological 
changes  in  sediment  or  water  qualitv 
woidd  not  he  detectable.  In  the  event  of 
an  ordnance  failure,  the  energetic 
materials  it  contained  would  remain 
mostly  intact.  The  explosive  materials 
in  failed  ordnance  items  and  metal 
comjionents  from  training  and  testing 
would  leach  slowly  and  would  quickly 
disperse  in  the  water  column. 

(Chemicals  from  other  explosives  would 
not  he  introduced  into  the  water  column 
in  large  amounts  and  all  torpedoiis 
would  he  recovered  following  training 
and  testing  activities,  reducing  the 
potential  for  chemical  concentrations  to 
reach  levels  that  can  affect  sediment 
quality,  water  (luality,  or  benthic 
habitats. 

Analysis  and  Negligible  Impact 
Determination 

Pursuant  to  NMF.S’  regulations 
implementing  the  MMPA.  an  applicant 
is  required  to  estimate  the  numher  of 
animals  that  will  he  “taken”  by  the 
sjiecified  activities  (i.e.,  takes  hy 
harassment  only,  or  takes  by 
haras.sment,  injury,  and/or  death).  This 
estimate  informs  the  analysis  that  NMFS 
mu.st  perform  to  determine  whether  the 
activity  will  have  a  “negligible  imiiact” 
on  the  affected  sjiecies  or  stock.  Level  13 
(behavioral)  haras.sment  occurs  at  the 
levid  of  the  individual(.s)  and  does  not 
a.ssume  any  resulting  jiopulation-level 
con.seijuence.s,  though  there  an;  known 
avenues  through  which  behavioral 
disturbance  of  individuals  can  result  in 
population-level  effects  (e.g..  pink¬ 
footed  geese  (Anser  hrachyrhynchns)  in 
imdisturhed  habitat  gained  body  mass 
and  had  about  a  4(i-percent  re]n'oductive 
success  conqiared  with  geese  in 
disturbed  habitat  (being  consistently 
scared  off  the  fields  on  which  they  were 
foraging)  which  did  not  gain  mass  and 


had  a  17-percent  reproductive  succe.ss). 

A  negligible  impact  finding  is  based  on 
the  lack  of  likely  adver.se  effects  on 
annual  rates  of  recruitment  or  survival 
(i.e.,  ])opulation-level  effects).  An 
estimate  of  the  numher  of  Level  13 
hara.ssment  takes,  alone,  is  not  enough 
information  on  which  to  ha.se  an  impact 
determination.  In  addition  to 
considering  e.stimates  of  the  numher  of 
marine  mammals  that  might  he  “taken” 
through  behavioral  hara.ssment,  NMF.S 
mu.st  consider  other  factors,  such  as  the 
likely  nature  of  any  responses  (their 
intensity,  duration,  etc.),  the  context  of 
any  responses  (critical  rejiroductive 
time  or  location,  migration,  etc.),  as  well 
as  the  numher  and  nature  of  estimated 
Level  A  haras.sment  takes,  the  numher  of 
estimated  mortalities,  and  effects  on 
habitat.  Generally  sjieaking,  and 
esjiecially  with  other  factors  being 
equal,  the  Navy  and  NMF.S  anticijiate 
more  severe  effects  from  takes  resulting 
from  exjiosure  to  higher  received  levels 
(though  this  is  in  no  way  a  strictly  linear 
relation.shij)  throughout  sjiecies, 
individuals,  or  circumstances)  and  less 
.seviire  effects  from  takes  resulting  from 
exjiosure  to  lower  received  levels. 

'I’he  Navy’s  sjiecified  activities  have 
been  described  ha.sed  on  he.st  estimates 
of  the  maximum  numher  of  activitv 
hours  or  detonations  that  the  Naw 
would  conduct.  There  may  he  some 
tlexihility  in  the  exact  nnmher  of  hours, 
items,  or  detonations  may  vary  from 
year  to  year,  hut  totals  would  not  exceed 
the  .5-year  totals  indicated  in  Tables  19 
and  21.  Furthermore  the  Navy’s  take 
request  is  ha.sed  on  their  model  and 
jiost-model  analysis.  The  requested 
numher  of  Level  13  takes  does  not  equate 
to  the  numher  of  individual  animals  the 
Navy  exjiects  to  harass  (which  is  lower), 
hut  rather  to  the  in.stances  of  take  (i.e., 
exjiosures)  that  will  occur.  Dejiending 
on  the  location,  duration,  and  frequency 
of  activities,  along  with  the  distribution 
and  movement  of  marine  mammals, 
individual  animals  may  he  exjiosed 
multijile  times  to  imjndse  or  non- 
imjnil.se  sounds  at  or  above  the  Liivel  13 
hara.ssment  threshold.  However,  the 
Navy  is  currently  unable  to  e.stiniate  the 
numher  of  individuals  that  may  he  taken 
during  training  and  testing  activities. 

The  model  results  over  e.stiniate  the 
overall  numher  of  takes  that  may  occur 
to  a  smaller  numher  of  individuals. 
While  the  model  shows  that  an 
increa.sed  numher  of  exjio.sures  may  take 
jilace  (comjiared  to  the  2009 
rulemakings  for  HRG  and  the  SOGAL 
Range  Goinjilex),  the  tyjies  and  severity 
of  individual  re.sjion.se.s  to  training  ami 
testing  activities  are  not  exjiected  to 
change. 
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'I’aking  the  above  into  account, 
considering  the  sections  discussed 
l)elo\v.  and  dependent  upon  the 
implementation  of  the  proposed 
mitigation  measures.  NMFS  lias 
preliminarily  determined  that  Navy’s 
pro])os(;(l  training  and  te.sting  exercises 
would  have  a  negligible  iinjiact  on  the 
marine  mammal  sjiecies  and  slocks 
present  in  the  Study  Area. 

Ih^luivioi'dl  /  Jdi'dssnidnl 

As  di.scu.ss(!(l  previously  in  this 
document,  marine  mammals  can 
respond  to  MFAS/HFA.S  in  many 
difierent  ways,  a  subset  of  which 
(jualifies  as  harassment  (.see  Hehavioral 


Harassment  Section).  One  thing  that  the 
take  estimates  do  not  take  into  account 
is  the  fact  that  mo.st  marine  mammals 
will  likely  avoid  strong  sound  sources  to 
one  extent  or  anoth(;r.  Although  an 
animal  that  avoids  the  sound  .source 
will  likely  still  Ik;  taken  in  some 
instances  (such  as  if  the  avoidance 
results  in  a  missed  opportunity  to  fetul, 
interruption  of  reproductive  behaviors, 
(!tc.)  in  other  cases  avoidance  may  result 
in  fewer  instances  of  take  than  were 
e.stimated  or  in  the  takes  resulting  from 
exposure  to  a  lower  received  hivel  than 
was  estimated,  which  could  result  in  a 
less  .severe  re.sj)on.se.  For  MFAS/1 IFAS, 
the  Navy  provid(*d  information  (Table 


21)  estimating  the  i)erc(!ntage  of 
ludiavioral  harassment  that  would  occur 
within  tin;  (i-dll  bins  (without 
c;on.sid(!ring  mitigation  or  avoidance).  As 
mentioned  above,  an  animal’s  ex|)o.sure 
to  a  high(!r  receiv(ul  level  is  more  likely 
to  result  in  a  behavioral  response  that  is 
more!  likely  to  adversely  affect  the 
luialth  of  the  animal.  As  the  table 
illustrates,  the  vast  majority  (about  83 
jMircenl,  at  least  for  hull-mounted  sonar, 
which  is  responsible  for  mo.st  of  the 
.sonar  takes)  of  calculated  takes  for 
MFA.S  result  from  exjjosures  between 
138  (IB  and  182  dB.  L(!ss  than  8. .3 
j)ercent  of  the  takes  are  expcicted  to 
result  from  (ixposures  above  174  dB. 


Table  21 — Non-Impulsive  Ranges  in  6-dB  Bins  and  Ppercentage  of  Behavioral  Harassments 


Sonar  bin  MF1  (e.g.,  SQS-53;  ASW 
hull  mounted  sonar) 

Sonar  bin  MF4  (e.g.,  AQS-22; 
ASW  dipping  sonar) 

Sonar  Bin  MF5  (e.g.,  SSQ-62; 
ASW  sonobuoy) 

Sonar  Bin  HF4  (e.g.,  SQQ-32; 
MIW  sonar) 

Received  level 

Distance  at  which 
levels  occur  within 
radius  of  source 
(m) 

Percentage  of 
behavioral  har- 
assmenfs  oc¬ 
curring  at  given 
levels 

Distance  at 
which  levels 
occur  within  ra¬ 
dius  of  source 
(m) 

Percentage  of 
behavioral  har¬ 
assments  oc¬ 
curring  at  given 
levels 

Distance  at 
which  levels 
occur  within  ra¬ 
dius  of  source 
(m) 

Percentage  of 
behavioral  har¬ 
assments  oc¬ 
curring  at  given 
levels 

Distance  at 
which  levels 
occur  within  ra¬ 
dius  of  source 
(m) 

Percentage  of 
behavioral  har¬ 
assments  oc¬ 
curring  at  given 
levels 

Low  Frequency  Cetaceans 


120  <SPL  <126 

172.558-162,925 

0.00  . 

40,000-40,000 

0.00  . 

23,880-17,330 

0.00  . 

3,100-2,683  .... 

0.00 

126  <SPL  <132 

162,925-117,783 

0.00  . 

40,000-40,000 

0.00  . 

17,330-12,255 

0.10  . 

2,683-2,150  .... 

0.01 

132  <SPL  <138 

117,783-108.733 

0.04  . 

40,000-12,975 

3.03  . 

12,255-7,072  .. 

4.12  . 

2,150-1.600  .... 

0.48 

138  <SPL  <144 

108,733-77,850  ... 

1.57  . 

12,975-12,800 

0.14  . 

7,072-3,297  .... 

23.69  . 

1,600-1.150  .... 

4.20 

144  <SPL  <150 

77,850-58.400  . 

5.32  . 

12,800-6,525  .. 

27.86  . 

3,297-1,113  .... 

42.90  . 

1,150-575  . 

24.79 

150  <SPL  <156 

58,400-53,942  . 

4.70  . 

6,525-2,875  .... 

36.83  . 

1,113-255  . 

24.45  . 

575-300  . 

28.10 

156  <SPL  <162 

53,942-8,733  . 

83.14  . 

2,875-1,088  .... 

23.78  . 

255-105  . 

3.52  . 

300-150  . 

24.66 

162  <SPL  <168 

8,733-4.308  . 

3.51  . 

1,088-205  . 

7.94  . 

105-55  . 

1.08  . 

150-100  . 

9.46 

168  <SPL  <174 

4,308-1,950  . 

1.31  . 

205-105  . 

0.32  . 

55-55  . 

0.00  . 

100-<50  . 

8.30 

174  <SPL  <180 

1,950-850  . 

0.33  . 

105-55  . 

0.10  . 

55-55  . 

0.00  . 

<50  . 

0.00 

180  <SPL  <186 

850-400  . 

0.06  . 

55-<50  . 

0.01  . 

55-<50  . 

0.13  . 

<50  . 

0.00 

186  <SPL  <192 

400-200  . 

0.01  . 

<50  . 

0.00  . 

<50  . 

0.00  . 

<50  . 

0.00 

192  <  SPL  <198 

200-100  . 

0.00  . 

<50  . 

0.00  . 

<50  . 

0.00  . 

<50  . 

0.00 

Mid-Frequency  Cetaceans 


120  <  SPL  <126 

172,592-162.933 

0.00  . 

40,000-40.000 

0.00  . 

24,205-18,872 

1 - 

0.00  . 

4.133-3,600  .... 

0.00 

126  <  SPL  <132 

162,933-124.867 

0.00  . 

40,000-40,000 

0.00  . 

18,872-12,697 

0.10  . 

3,600-3,075  .... 

0.00 

132  <  SPL  <138 

124.867-108.742 

0.07  . 

40,000-12,975 

2.88  . 

12,697-7,605  ,. 

3.03  . 

3,075-2,525  .... 

0.01 

138  <  SPL  <144 

108.742-78,433  ... 

1.54  . 

12,975-12,800 

0.02  . 

7,605-4,080  ..„ 

17.79  . 

2,525-1,988  .... 

0.33 

144  <  SPL  <150 

78,433-58.650  . 

5.41  . 

12.800-6,525  .. 

26.73  . 

4,080-1,383  .... 

46.83  . 

1.988-1,500  .... 

2.83 

150  <  SPL  <156 

58,650-53,950  . 

4.94  . 

6,525-2,875  .... 

36.71  . 

1,383-300  . 

27.08  . 

1,500-1.000  .... 

14.92 

156  <  SPL  <162 

53,950-8.925  . 

82.62  . 

2,875-1,088  .... 

25.65  . 

300-155  . 

3.06  . 

1.000-500  . 

40.11 

162  <  SPL  <168 

8,925-4.375  . 

3.66  . 

1,088-205  . 

7.39  . 

155-55  . 

2.02  . 

500-300  . 

22.18 

168  <  SPL  <174 

4,375-1.992  . 

1.34  . 

205-105  . 

0.52  . 

55-55  . 

0.00  . 

300-150  . 

14.55 

174  <  SPL  <180 

1,992-858  . 

0.34  . 

105-55  . 

0.09  . 

55-55  . 

0.00  . 

150-<50  . 

5.07 

180  <  SPL  <186 

858-408  . 

0.06  . 

55-<50  . 

0.01  . 

55-<50  . 

0.09  . 

<50  . 

0.00 

186  <  SPL  <192 

408-200  . 

0.01  . 

<50  . 

0.00  . 

<50  . 

0.00  . 

<50  . 

0.00 

192  <  SPL  <198 

200-100  . 

0.00  . 

<50  . 

0.00  . 

<50  . 

0.00  . 

<50  . 

0.00 

ASW:  anti-submarine  warfare;  MIW:  mine  warfare;  m:  meter;  SPL:  sound  pressure  level 


Although  the  Navy  has  been 
monitoring  to  discern  the  effects  of 
MFAS/HFAS  on  tnarine  mamtnals  since 
2808 .  and  resttarch  on  tin;  efhtcts  of 
MFAS  is  advancing,  our  itmUirstanding 
of  exactly  how  marine  mamtnals  in  the 
Study  Are:i  will  resjtond  to  MFAS/ 

I  IFAS  is  still  limited.  The  Navv  has 
submitttid  r(!|)orts  from  more  than  88 
major  (!X(m:ises  condncttul  in  the  HR(] 
anti  SOdAb.  and  off  the  Atlantic  (x)a.st. 
that  indicate  no  behavioral  distttrbance 
was  ob.stirved.  One  cannot  conchtde 
from  these  results  that  marine  mammals 


were  not  haras.stid  from  MFAS/HFAS,  as 
a  portion  of  animals  within  the  artta  of 
concern  wtne  not  .stum  (tispecially  those 
more  cryptic,  deej)-diving  s])(!cies,  such 
as  b(!ak(!d  whakts  or  Kogid  spj).),  the  full 
s(!ri(!.s  of  iMihaviors  that  would  more 
accurately  show  an  important  change  is 
not  typically  senm  (i.e.,  only  the  surface 
behaviors  are  ob.sia  ved),  and  soim;  of  the 
non-biologist  watebstanders  might  not 
be  well-cpialified  to  characterize 
behaviors.  However,  one  can  sav  that 
the  animals  that  were  ob.s(!rved  did  not 
respond  in  any  of  the  obviouslv  more 


severe  ways,  such  as  jianic,  aggression, 
or  anti-])redator  resjjonse. 

Did!  Cveh 

As  noted  j)r(;viously,  many  animals 
])erform  vital  functions,  .such  as  fceding, 
resting,  traveling,  and  socializing  on  a 
diel  cycle  (24-hour  cycle).  Behavioral 
reactions  to  noise  exposure  (when 
taking  jilace  in  a  biologically  imjiortant 
cont(5xt,  such  as  disrujition  of  critical 
life  functions,  dis])lacenumt,  or 
avoidance  of  imj)ortant  habitat)  are 
more  likely  to  be  significant  if  they  la.st 
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more  than  one  diel  c:y(:le  or  recur  on 
siibse()iient  days  (Southall  e/  al.,  2007). 
(lousecjueutly,  a  behavioral  resjjou.se 
lasting  le.ss  tlian  one  day  and  not 
recurring  on  snbse(|nent  days  is  not 
considered  severe  unless  it  could 
directly  affect  reproduction  or  survival 
(Southall  e/  al.,  2007). 

In  the  previous  section,  we  discn.ssed 
that  potential  behavioral  responses  to 
MFAS/HFAS  that  fall  into  the  category 
of  harassment  could  range  in  .severity. 

By  definition,  for  military  readiness 
activities,  takes  by  behavioral 
harassment  involve  the  di.sturhance  or 
likely  disturbance  of  a  marine  mammal 
or  marine  mammal  stock  in  the  wild  by 
causing  disrujjtion  of  natural  behavioral 
patterns  (such  as  migration,  surfacing, 
nursing,  breeding,  feeding,  or  sheltering) 
to  a  point  where  such  behavioral 
patterns  are  abandoned  or  significantly 
altered.  The.se  reactions  would, 
however,  be  more  of  a  concern  if  they 
were  exptjctetl  to  last  over  24  hrs  or  be 
repeated  in  snb.seqmmt  days.  However, 
vessids  with  ludl-monnt(!d  active  sonar 
are  typically  moving  at  .s])eed.s  of  10-1.') 
knots,  which  would  make  it  unlikely 
that  the  .same  animal  could  remain  in 
the  immediate  vicinity  of  the  ship  for 
the  entire  duration  of  the  exercise. 
Animals  may  he  exposcul  to  MFA.S/ 

I IFAS  for  more  than  one  dav  or  on 
successive  days.  However,  hecan.se 
neither  the  ve.ssels  nor  the  animals  are 
stationary,  significant  long-term  effects 
are  not  expected. 

Most  ])lanned  ex])lo.sive  exertnses  are 
of  a  short  duration  (1-0  hours). 

Although  explosive  excncises  may 
sometimes  he  conducted  in  the  same 
general  ar(;as  re|)eatedly.  because  of 
their  short  duration  and  the  fact  that 
they  are  in  the  open  ocean  and  animals 
can  easily  move  away,  it  is  similarly 
unlikely  that  animals  would  lx;  ex|)osed 
for  long,  continuous  amounts  of  time. 
TTS 

As  mentioned  previously,  TTS  can 
last  from  a  few  minutes  to  days,  h(!  of 
varying  degree,  and  oc.cur  across  various 
frecpiency  l)andwidths,  all  of  which 
determine  the  severity  of  the  im])acts  on 
the  affected  individual,  which  can  range 
from  minor  to  more  s(!vere.  The  'IT.S 
sustained  by  an  animal  is  primarily 
classified  by  three  characteri.stics: 

1.  ITecpiency — Available  data  (of  mid- 
frcMiuency  hearing  .sj)ecialist.s  expo.sed  to 
mid-  or  high-fre(|nency  sounds;  .Southall 
(it  al.,  2007)  suggest  that  most  'ITS 
occurs  in  the  frecjuency  range  of  tin; 
.source  nj)  to  one  octave  higher  than  the 
source  (with  the  maximum  TTS  at  4 
octave  above).  The  more  powerful  MF 
sources  used  have  center  fre(|uencies 
h(!tween  3..')  and  8  kHz  and  the  other 
unidentified  MF  .sources  are.  hv 


definition,  le.ss  than  10  kHz.  which 
sngge.sts  that  TT.S  induced  by  any  of 
these  MF  sources  would  h(!  in  a 
fre(|nency  hand  somewhere  between 
ap])roxiniately  2  and  20  kHz.  There  are 
fewer  hours  of  HF  source  u.se  and  the 
sounds  would  attenuate  more  (pnckly, 
plus  they  have  lower  source  levels,  but 
if  an  animal  were  to  incur  'IT.S  from 
these  .sources,  it  would  c:over  a  higher 
fnuiuency  range  (sources  are  between  20 
and  100  kHz,  which  means  that  IT.S 
could  range  up  to  200  kHz:  however.  HF 
systems  are  typically  used  less 
fr(!(iuentlv  and  for  shorten'  time  periods 
than  surface  ship  and  aircraft  MF 
systenns,  so  ITS  from  these  sources  is 
even  le.ss  likely).  TTS  from  explosives 
woidd  he  hroadhaml.  Vocalization  data 
for  each  s])ecie.s  was  j)rovid(!d  in  the 
Navy's  LOA  ajjplication. 

2.  Degree  ol  the  shift  (i.e.,  how  many 
(IB  is  the  sensitivity  of  the  hearing 
reduced  by) — Generally,  both  the  degree 
of 'IT.S  and  the  duration  of 'FlkS  will  he 
greater  if  the  marine  mammal  is  expo.sed 
to  a  higher  level  of  energy  (which  would 
occur  when  the  peak  dB  level  is  higher 
or  the  duration  is  longer).  'I'he  threshold 
for  the  onset  of  T'F.S  was  discus.sed 
])reviou.sly  in  this  document.  An  animal 
would  have  to  ap])roach  closer  to  the 
source  or  remain  in  the  vicinity  of  the 
sound  source  apprec;iahly  longer  to 
increase  the  received  .SFL,  which  would 
he  difficult  considering  the  lookouts  and 
the  nominal  .s])eed  of  an  active  sonar 
ve.ssel  (10-1.')  knots).  In  the  'IT.S  .studies, 
some  using  exj)o.sure.s  of  almost  an  hour 
in  duration  or  iij)  to  217  .SEL,  mo.st  of 
the  'I’T.S  induced  was  l.'i  dB  or  less, 
though  Finneran  at  al.  (2007)  induced 
43  dB  of  TT.S  with  a  ()4-.second  exi)osure 
to  a  20  kHz  .source.  However,  MFA.S 
emits  a  nominal  ping  every  50  seconds, 
and  incurring  tho.se  levels  of  TT.S  is 
highly  unlikely. 

3.  Duration  of  TT.S  (recovery  time) — 
In  the  TT.S  laboratory  studies,  some 
using  exposures  of  almost  an  hour  in 
duration  or  up  to  217  SEL,  almost  all 
individuals  recovered  within  1  day  (or 
le.ss,  often  in  minutes),  though  in  one 
study  (Finneran  at  al.,  2007),  recoverv 
took  4  (lavs. 

Based  on  the  range  of  degree  and 
duration  of 'IT.S  riiportedly  induced  by 
ex])o.snr(!.s  to  non-pulse  sounds  of 
energy  higher  than  that  to  which  free- 
swimming  marine  mammals  in  the  field 
are  likelv  to  he  exposed  during  MFA.S/ 
HFA.S  training  exercis(;.s  in  the  .Study 
Area,  it  is  unlikely  that  marine 
mammals  would  ever  sustain  a  'IT.S 
from  MFA.S  that  alters  their  sensitivity 
by  more  than  20  dB  for  more  than  a  few 
days  (and  any  incident  of 'FFS  would 
likely  he  far  less  severe  due  to  the  short 
duration  of  the  majority  of  the  exercises 


and  the  speed  of  a  typical  ves.sel).  Also, 
for  the  same  reasons  di.scus.sed  in  the 
Diel  Cycle  .section,  and  because  of  the 
short  distance  within  which  animals 
would  need  to  approach  the  sound 
.source,  it  is  unlikely  that  animals  would 
he  expo.sed  to  the  levels  necessarv  to 
induce  'IT.S  in  snh.sequent  time  periods 
such  that  their  recoverv  is  im])eded. 
Additionally,  though  the  frecjuency 
range  of 'IT.S  that  marine  mammals 
might  sustain  would  overlap  with  some 
of  the  frecinency  ranges  of  their 
vocalization  types,  the  frcuiuency  range 
of 'rr.S  from  MFA.S  (the  source  from 
which  TT.S  woidd  mo.st  likelv  he 
sustained  because  the  higher  source 
level  and  slower  attenuation  make  it 
more  likely  that  an  animal  would  he 
exposed  to  a  higher  received  level) 
would  not  usually  span  the  entire 
freijuency  range  of  one  vocalization 
type,  much  less  sjian  all  tyjies  of 
vocalizations.  If  impaired,  marine 
mammals  would  tvjiicallv  he  aware  of 
their  impairment  and  imjilement 
behaviors  to  comjien.sate  (see  Acoustic 
Masking  or  Communication  Impairment 
section),  though  th(!.se  compensations 
may  incur  energetic  co.sts. 

Acoastic  Ma.'iking  or  Coiumanication 
hupairmant 

Masking  oidv  occurs  during  the  time 
of  the  signal  (and  potential  .secondary 
arrivals  of  indirect  rays),  versus  'ri'.S, 
which  continues  beyond  the  duration  of 
the  signal.  .Standard  MFA.S  nominally 
jiings  everv  50  sijconds  for  hull- 
mounted  sources.  For  the  sources  for 
which  we  know  the  pulse  length,  mo.st 
are  significantly  .shorter  than  hull- 
mounted  active  sonar,  on  the  order  of 
.several  micro.seconds  to  tens  of 
micro.seconds.  For  hull-mounted  active 
sonar,  though  some  of  the  I'ocalizations 
that  marine  mammals  make  are  le.ss 
than  one  .second  long,  there  is  only  a  1 
in  50  chance  that  they  woidd  occur 
exactly  when  the  ping  was  received,  and 
when  vocalizations  are  longer  than  one 
second,  only  parts  of  them  are  ma.sked. 
Alternatelv,  when  the  judses  are  only 
several  micro.seconds  long,  the  majority 
of  mo.st  animals’  vocalizations  would 
not  he  ma.sked.  Masking  effects  from 
MFA.S/HFA.S  are  exjiected  to  he 
minimal.  If  masking  or  communication 
im])airment  were  to  occur  hrielly,  it 
would  he  ill  the  friujiiency  range  of 
MFA.S,  which  overlaps  with  some 
marine  mammal  vocalizations;  however, 
it  would  likely  not  mask  the  entirety  of 
any  particular  vocalization  or 
communication  series  hecau.se  the 
signal  length,  freijuency,  and  duty  cycle 
of  the  MFAS/HFAS  signal  does  not 
jierfectly  mimic  the  characteri.stics  of 
anv  marine  mammar.s  vocalizations. 


7036 


Federal  Register/ Vol.  78.  No.  21 /Thursday,  lanuary  31.  2013 / Proposed  Rules 


PTS.  Injiny,  or  Mortolity 

NMF.S  iMilieves  that  many  marine 
mammals  would  deliberately  avoid 
exposing  themselves  to  the  received 
levels  of  active  sonar  necessary  to 
induce  injury  by  moving  away  from  or 
at  least  modifving  their  path  to  avoid  a 
close  a|)])roach.  Additionally,  in  the 
nnlikelv  event  that  an  animal 
ap|)roaches  the  sonar  vessel  at  a  close 
distance.  NMFS  htdieves  that  the 
mitigation  measures  (i.e..  shutdown/ 
powerdown  zones  for  M1*’A,S/HFT\S) 
would  typically  ensure  that  animals 
would  not  1k!  exjjosed  to  injurious  levels 
of  .sound.  As  di.scu.ssed  ])reviously.  the 
Navy  utilizes  both  aerial  (when 
available)  ami  passive  acoicstic 
monitoring  (during  all  AS\Y  exerci.ses) 
in  addition  to  watchstanders  on  viissels 
to  detect  marine  mammals  for 
mitigation  implementation. 

If  a  marine  mammal  is  able  to 
approach  a  surface  vessel  within  the 
distance  nece.ssary  to  incur  P'l’S.  the 
likely  speed  of  the  vessel  (nominal  10- 
l.'j  knots)  would  make  it  very  difficult 
for  the  animal  to  remain  in  range  long 
enough  to  accnnudate  enough  energy  to 
nisnlt  in  more  than  a  mild  case  of  PT.S. 
As  mentioned  previously  and  in  relation 
to  'IT.S.  the  likely  con.secjuences  to  the 
health  of  an  individual  that  incurs  P  I’S 
can  range  from  mild  to  more  .serious 
dependent  upon  the  degree  of  IH'S  and 
the  frecpiency  hand  it  is  in.  and  many 
animals  are  able  to  compen.sate  for  the 
.shift,  although  it  may  include  energetic 
costs. 

As  (liscu.ssed  jireviously.  marine 
mammals  (especially  beaked  whales) 
could  jiotentially  respond  to  MFAS  at  a 
received  level  lower  than  the  injurv 
threshold  in  a  manner  that  indirectlv 
results  in  the  animals  stranding.  The 
exact  mechanism  of  this  potential 
res|)onse.  behavioral  or  physiological,  is 
not  known.  When  naval  exercises  have 
IxHMi  a.ssociated  with  strandings  in  the 
past,  it  has  tyj)ically  been  when  three  or 
inon;  ves.sels  an;  ojKirating 
.simultaneously,  in  the  pre.sence  of  a 
.strong  surface  duct,  and  in  areas  of 
constricted  channels,  semi-enclo.sed 
anxis.  and/or  steej)  hathvmetrv.  Ha.sed 
on  th(!  nnmh(!r  of  occurrences  where 
.strandings  have  been  definitivelv 
ass(M;iate(l  with  military  active  sonar 
versus  the  numher  of  hours  of  active 
sonar  training  that  have  he(;n 
conducted,  we  heliev(!  that  the 
probability  is  small  that  this  will  occur. 
Ltstly.  an  active  sonar  shutdown 
protocol  for  .strandings  involving  live 
a)umals  milling  in  the  water  miiumizes 
the  fdiances  that  these  types  of  events 
turn  into  mortalities. 


While  NMF'S  does  not  expect  any 
mortalities  from  impulsive  sources  to 
occur,  we  are  j)ropo.sing  to  authorize 
takes  by  mortality  of  a  limited  numbin' 
of  small  odontocetes  and  pinnipeds 
from  training  and  testing  activities. 

Based  on  previous  ves.sel  strikiis  in  the 
.Study  Area.  NMF.S  is  al.so  pro])osing  to 
authorize  takes  by  mortality  of  a  limited 
numher  of  large  whales  from  vessel 
strike.  As  described  previously, 
although  we  have  a  good  sen.se  of  how 
many  marine  mammals  the  Navy  may 
strike  over  the  course  of  .1  years  (and  it 
is  much  smaller  than  the  l.'i  large  whale 
mortalities  nnjue.sted  for  all  training  and 
testing  activities),  the  s])ecie.s 
(listrihution  is  unpredictable.  Thus,  we 
have  analyzed  the  ])os.sit)ility  that  all 
large  whale  takes  requested  in  one  year 
may  he  of  the  .same  species,  flowever. 
the  numher  of  takes  authorized  of  a 
single  species  is  limited  (for  example, 
no  more  than  three  takes  of  any  one  of 
the  following  species  may  occur  in  a 
single  year:  bine  whale,  fin  whale, 
humphack  whale,  .sei  whale,  and  sperm 
whale).  Over  the  first  three  years  of  the 
existing  HRC  and  .SOOAL  rules,  five 
mortalities  have  resulted  from  activities 
that  would  Im!  covered  by  the  ll.S'lT 
rule:  two  mortalities  from  ship  .strike, 
and  three;  confirmed  mortalities  from 
(;xj)lo.sive  exercises  (which  occurred 
h(;i{)re  the  monitoring  was  nn)difi(;(i  to 
its  current  form,  which  hc'tter  protects 
animals  when  time-d(;lay  firing  devic(;.s 
are  used).  The  numher  of  mortalities 
from  vessel  strikes  are  not  exjiec.ted  to 
he  an  increase  over  the  ])a.sl  decade,  hut 
rather  they  are  being  addre.ssed  under 
the  incidental  take  authorization  for  the 
first  time. 

S  pod  os-S  podfic  Ana  lysis 

In  the  discussions  below,  the 
"acoustic  analysis"  refers  to  the  Navy’s 
model  results  and  post-model  analvsis. 
'rhe  Navy  i)erforme(l  a  (piantitative 
analysis  to  estimate  the  numh(;r  of 
marine  mammals  that  could  he  haras.sed 
by  acoustic  .sources  or  ex])lo.siv(;s  used 
during  Navy  training  and  testing 
activities.  Inputs  to  the  (]uantitative 
analysis  included  marine  mammal 
density  estimates;  marine  mammal 
dei)th  occurrence  distributions: 
oceanographic  and  environmental  data; 
marine  mammal  hearing  data;  and 
criteria  and  thresholds  for  lev(;ls  of 
potential  effects.  Marine  mammal 
densities  u.s(;d  in  the  model  may 
overestimate  actual  densities  when 
species  data  is  limited  and  for  species 
with  seasonal  migrations  (e.g., 
humpbacks,  blue  whales,  Hawaiian 
stock  of  fin  whah;s,  sei  whales,  gray 
whales).  The  (piantitative  analysis 
consists  of  comiiuter  modeled  estimates 


and  a  jiost-model  analvsis  to  determine 
the  numh(;r  of  potential  mortalities  and 
harassments.  The  model  calculates 
.sound  energy  projiagation  from  sonars, 
other  active  acoustic  .sources,  and 
(ixplosives  during  naval  activities;  the 
.sound  or  im]ndse  received  hv  animat 
dosimeters  rejiresenting  marine 
mammals  distributed  in  the  area  around 
the  modeled  activity;  and  whether  the 
.sound  or  im|nd.se  receivcid  by  a  marine 
mammal  exceeds  the  thresholds  for 
effects.  The  model  estimates  are  then 
further  analyzed  to  consider  animal 
avoidance  and  implementation  of 
mitigation  mea.sures,  rcisulting  in  final 
estimates  of  effects  due  to  Navy  training 
and  te.sting.  It  is  imjiortant  to  note  that 
the  Navy’s  take  e.stimates  represent  the 
total  numher  of  takes  and  not  the 
numher  of  individuals  taken,  as  a  single 
individual  may  he  taken  nndti|)le  times 
over  tin;  course  of  a  year. 

Although  this  more  comph;x 
computer  modeling  approach  accounts 
for  various  environnuintal  factors 
affecting  acoustic  projiagation,  the 
current  .software  tools  do  not  consider 
the  likelihood  that  a  marine  mammal 
would  attempt  to  avoid  rep(;ated 
i;xpo.sure.s  to  a  sound  or  avoid  an  area 
of  inten.sc;  activity  where  a  training  or 
te.sting  ev(;nt  may  he  focused. 
Additionally,  the  software  tools  do  not 
consider  the  implementation  of 
mitigation  ((;.g.,  .sto])])ing  .sonar 
transmi.ssions  when  a  marine  mammal 
is  within  a  certain  distance  of  a  ship  or 
range  clearance  ])rior  to  detonations),  in 
both  of  the.s(;  situations,  naval  activities 
are  modeled  as  though  an  activity 
would  occur  r(;gardle.ss  of  proximity  to 
marine  mammals  and  without  any 
horizontal  movement  hy  the  animal 
away  from  the  sound  source  or  human 
activiti(;.s  (e.g.,  without  accounting  for 
likely  animal  avoidance).  The  initial 
model  r{;sult.s  ov(;reslimat(;  the  numher 
of  takes  (as  de.scrihed  previously), 
])rimarily  by  behavioral  disturhance. 

'I’he  final  step  of  the  (piantitative 
analvsis  of  acoustic  (;ff(;ct.s  is  to  consid(;r 
the  im])l(;mentati()n  of  mitigation  and 
the  ]K).ssihility  that  marine  mammals 
would  avoid  (:ontinu(;(l  or  repeated 
sound  (;xp()sur(;s.  NMFS  j)r()vi(l(;d  ininit 
to  the  Navy  on  this  jirocess  and  the 
Navy’s  (|ualitativ(;  analysis  is  d(;.scrih(;d 
in  detail  in  section  8.3  of  their  LOA 
a])})li(:ati()n  (Iit1i)://\v\\'\\'.ninfs.noaa.g()v/ 
pr/j)onnHs/ 

ind(ionl(iI.hfin#(ipplicalions). 

Mysiicoios — The  Navy’s  acou.stic 
analysis  in(licat(;.s  that  numerous 
(;xj)()sur(;.s  of  mysticete  .sj)(;ci(;s  to  sound 
levels  likely  to  r(;.sult  in  Level  13 
harassment  may  occur,  mostly  from 
sonar  and  oth(;r  active  acoustic  stnissors 
a.s.sociat(;(l  with  mostly  training  and 
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some  testing  activities  in  the  H.STT 
Study  Ar(;a.  Of  the.se  species, 
hiim])hack,  blue,  fin,  and  sei  whales  are 
listed  as  endangered  under  the  ESA. 

E(!vel  13  takes  are  anticipated  to  he  in  the 
form  of  htdiavioral  harassment  and  no 
injurious  takes  of  hum])l)ack.  blue,  fin, 
or  sei  whales  from  sonar,  or  other  active 
acoustic  stressors  are  expected.  The 
majority  of  acoustic  effects  to  mvsticetes 
from  sonar  and  other  active  sound 
sources  during  training  activities  would 
he  primarily  from  anti-submarine 
warfare  events  involving  surface  ships 
and  hidl  mounted  (mid-freqnency] 
sonar.  Most  Level  B  harassments  to 
my.sticetes  from  sonar  woidd  result  from 
received  levels  between  144  and  1(32 
SPL.  High-frequency  systems  are  not 
within  mvsticetes’  ideal  hearing  range 
and  it  is  unlikely  that  they  would  cause 
a  significant  behavioral  reaction.  The 
only  mysticete  sjjecies  that  may  be 
(;xposed  to  sound  or  energy  from 
ex])losions  resulting  in  the  possibility  of 
PT.S  is  the  gray  whale.  Exi)osures  would 
occur  in  the  SOCAL  Range  Coinjilex 
during  the  cool  season  However,  the 
Navy’s  jnopo.sed  mitigation  zones  for 
explosive  activities  extend  beyond  the 
predicted  maximum  range  to  IH’S.  The 
imj)lementation  t)f  mitigation  and  the 
sightahility  of  my.sticetes  (due  to  their 
large  size)  reduces  the  potential  for  a 
significant  behavioral  reaction  or  a 
threshold  shift  to  ot:cnr.  Furthermore, 
gray  whales  in  particular  should  he 
easier  to  sight  because  they  would  he 
migrating  through  the  HSTT  Study  Area 
and  there  is  often  more  than  one  whale 
in  an  area  at  the  same  time. 

In  addition  to  Level  13  takes,  the  Navv 
is  recpiesting  no  more  than  12  large 
whale  mortalities  over  ,5  years  (no  more 
than  4  large  whale  mortalities  in  a  given 
year)  due  to  vessel  strike  during  training 
activities  and  no  more  than  three  large 
whale  mortalities  over  5  years  (no  more 
than  2  large  whale  mortalities  in  anv 
given  yoar)  due  to  vessel  strike  during 
te.sting  activities.  However,  no  more 
than  three  mortalities  of  any  of  the 
following  species  would  he  authorized 
to  occur  in  a  given  year:  blue  whale,  fin 
whale,  hnmphack  whale,  sei  whale,  and 
sperm  whale.  The  Navy  provided  a 
detailed  analysis  of  .strike  data  in 
.section  (3.3.4  of  their  f.OA  apj)lication. 
Marine  mammal  mortalities  were  not 
lireviously  analy/od  by  NMES  in  the 
2009  rulemakings  for  HRC^  and  the 
SOCAL  Range  Com])l(;x.  However,  o\'er 
a  |)eriod  of  20  years  (1991  to  2010), 
there  have  been  1(3  Navy  vessel  strikes 
in  the  SOCiAL  Range  Ciomplex  and  five 
Navy  vessel  strikes  in  HRC.  No  single  .'3- 
year  jieriod  exceeded  ttm  whales  struck 
within  SOCAL  and  HRC.  'Fhe  ninnher  of 


mortalities  from  vessel  strike  are  not 
expected  to  lx;  an  increast;  over  the  past 
decade,  hut  rather  NMFS  is  proposing  to 
authorize  these  takes  for  the  first  time. 

Ar(;as  of  high  humpback  whale 
density  in  the  HRC  were  discus.sed 
earlier  in  this  document.  Since 
hnmphack  whales  migrate  to  the  north 
in  the  summer,  impacts  are  predic:ted 
only  for  the  cool  season  in  the  HSTI’ 
Study  Area.  While  the  hnmphack 
breeding  areas  around  Hawaii  are 
im])ortant,  NMFS  has  determined  that 
MFAS  training  in  these  ar(;a.s  is  rare  and 
infreciuent  and  should  not  affect  annual 
rates  of  recruitment  or  survival.  As 
discn.ssed  in  the  Proposed  Mitigation 
section  of  this  document,  the  Navy  has 
agreed  that  training  exercises  in  the 
designated  Humjjhack  Whale 
Cautionary  Area  would  require  a  much 
higher  lev(;l  of  clearance  than  is  normal 
jjractice  in  planning  and  conducting 
MFAS  training.  Furthermore,  no 
rej)orted  cases  of  harmfid  (;ffect.s  to 
humj)hack  whales  attributed  to  MFAS 
use  have  (x;curred  during  the  Navv’s  40- 
plns  years  of  training  in  the  waters  off 
the  Hawaiian  Islands.  Coincident  with 
this  use  of  MFAS,  abundance  estimates 
reflect  an  annual  increa.se  in  the 
hnmphack  whale  stock  (Mobley  2001  a, 
2004).  A  recent  long-term  study  of 
humpback  whales  in  Hawaiian  waters 
shows  long-term  fidelity  to  the 
Hawaiian  winter  gronmls,  with  many 
showing  sighting  s])an.s  ranging  from  10 
to  32  years  (Herman  e(  u/..  2011).  'Fhe 
overall  abundance  of  hnmphack  whales 
in  the  north  Pacific  has  continued  to 
increase  and  is  now  greater  than  some 
pre-whaling  ahnndance  estimates 
(Barlow  et  al..  2011).  The  California, 
Oregon.  Washington  stock  of  hnmphack 
whales  use  the  waters  within  the 
Southern  California  portion  of  the  HSTT 
Study  Area  as  a  summer  feeding  ground. 
No  areas  of  specific  importance  for 
reproduction  or  feeding  for  other 
my.sticetes  have  been  identified  in  the 
HSTT  Study  Area. 

Sperm  Whales — 'Fhe  Navy’s  acoustic 
analysis  indicates  that  .l.-IO.'!  exjjosures 
of  .sj)erm  whales  to  .sound  levels  likelv 
to  residt  in  Level  13  hara.ssment  may 
c)ccur  in  the  H.S'FT  Study  Area  from 
sonar  or  other  active  acoustic  stressors 
during  training  and  te.sting  activities. 
The.se  Level  B  takes  are  antici])ated  to  he 
in  the  form  of  behavioral  hara.ssment 
and  no  injurious  takes  of  .sjx;rm  whales 
from  sonar,  other  active  acoustic 
.str(;.s.sor.s,  or  exj)lo.sive.s  arc;  recjuested  or 
])ropo.sed  for  authorization.  Sperm 
whales  have  shown  resilience  to 
acoustic  and  human  distnrhance, 
although  they  may  react  to  sound 
sources  and  activities  within  a  few 
kilometers.  Sjjerm  whales  that  are 


exposed  to  activities  that  involve  the 
n.se  of  sonar  and  other  active  acoustic 
.sources  may  alert,  ignore  the  .stimulus, 
avoid  the  ar(;a  by  swimming  away  or 
diving,  or  dis])lav  aggressive  behavior. 
Some  (hut  not  all)  sperm  whale 
vocalizations  might  overlap  with  the 
MFA.S/HFA.S  TTS  fre(pienc:y  range, 
which  could  temporarilv  decrease  an 
animal’s  sensitivity  to  the  calls  of 
cons])ecific.s  or  returning  echohx-.ation 
signals.  However,  as  noted  previously, 
NMFS  does  not  antici])ate  TTS  of  a  long 
duration  or  seven;  degree  to  occur  as  a 
result  of  exposure  to  MFAS/HFAS.  The 
majority  of  Level  B  takes  are  exjjected 
to  he  in  the  form  of  mild  respon.ses.  No 
areas  of  specific  importance  for 
reproduction  or  feeding  for  sperm 
whal(;.s  have  been  identifi(;d  in  the 
HSTT  Study  Area. 

Pygmy  and  Dwarf  Sperm  Whales — 
The  Navy’s  acoustic  analysis  indicates 
that  2.'3,()81  exjjosures  of  pygmy  and 
dwarf  .sj)erm  whales  to  sound  levels 
likely  to  result  in  Level  13  harassment 
may  occur  from  sonar  and  other  active 
acoustic  stressors  and  explosives 
associated  with  training  and  te.sting 
activities  in  the  HR(i.  In  S()(iAL,  the 
two  Kogia  species  an;  managed  as  a 
single  stock  and  management  unit  and 
nj)  to  14,1 7.5  exposures  to  sound  levels 
likely  to  result  in  Level  B  harassment 
may  occur  from  sonar  and  other  active 
acon.stic  stressors  and  ex])losives 
a.ss(x:iated  with  training  and  testing 
activities.  'Fhe  Navy’s  acoustic  analysis 
akso  indicates  that  74  ex])osnre.s  of 
dwarf  sperm  whale  and  one  exposure  of 
pygmy  sperm  whale  to  sound  levels 
likelv  to  result  in  Level  A  hara.ssment 
may  occur  from  active  acoustic  stressors 
and  explosions  in  HRG  and  39 
exposures  of  Kogia  to  sound  levels 
likely  to  result  in  Level  A  harassment 
may  occur  from  active  acoustic  stressors 
or  ex])losions  in  SOCAL.  Behavioral 
r(;.spon.se.s  can  range  from  a  mild 
orienting  respon.se,  or  a  shifting  of 
attention,  to  flight  and  panic.  The.se 
species  tend  to  avoid  human  activity 
and  jjresumahly  anthropogenic  sounds. 
Pygmy  and  dwarm  sperm  whal(;.s  may 
.startle  and  leave  the  immediate  ar(;a  of 
activity,  reducing  the  potential  impacts. 
.Significant  behavioral  reactions  seem 
more  likely  than  with  most  other 
odontocetes;  however,  it  is  unlikely  that 
animals  would  receive  multiple 
exj)o.sure.s  over  a  short  p(;riod  of  time, 
allowing  animals  to  recover  lo.st 
resources  (e.g.,  food)  or  opportunities 
(e.g.,  mating).  'Fherefore,  long-term 
conserpiences  for  individual  Kogia  or 
their  resjjective  jiopulations  are  not 
expected.  Furthermore,  manv 
explosions  actually  occur  upon  impact 
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with  ahovo-wator  targets.  However  allov 

sources  such  as  these  were  modeled  as  ot  M 
exploding  at  1  meter  depth,  which  nitn 

overestimates  the  potential  ellects  man 

Data  from  several  sources,  winch  aie  witli 
summarized  and  cited  on  NOAA’s  som 

Cetacean  and  Sound  Mapping  Weh  site  potr 
Icet.soum/./ioud.gov)  indicate  that  there  assc 
are  resident  populations  of  dwarl  sperm  yoci 
whales  (among  other  species)  oil  the  N  C 

western  side  of  the  Hig  Island  ol  Hawaii.  2t)  I 
As  discussed  earlier,  we  highlight  tlie  tern 
pre.sence  of  resident  populations  in  the  sen 
interest  of  helping  to  support  decisions  reti 
that  ensure  that  these  small  populations.  Ho' 
limited  to  a  small  area  of  preierred  the 

hahitat.  are  not  exposed  to  m'‘ 

concentrations  of  activities  within  then  du 
ranges  that  have  the  ])otential  to  iinjiact  res 
a  large  iiortion  of  the  stock/spei:ies  over  1 
longer  amounts  of  time  that  could  haye  H.) 
detrimental  consequences  to  the  stock/ 
species.  However.  NMFS  has  reviewed  .su 
the  Navv’s  exercise  reports  and  >»' 

considered/discussed  their  historical  uk 

level  of  activity  in  the  area  where  these  us 
resident  iiopulations  are  concentrated.  ai 
which  is  verv  low,  and  concluded  that  H 
time/area  restrictions  would  not  atlord  to 
much  reduction  of  impacts  m  this  <>1 

location  and  are  not  necessary  at  this  ai 
point.  If  future  monitoring  and  exercise  ir 
riMioiis  suggest  that  increased  operations  IJ 
are  overlapping  with  these  resident  a 

populations.  NMFS  would  revisit  the  tl 

consideration  of  time/area  limitations  p 

around  these  populations.  " 

Dali's  Porpoisi^'Vha  Navy  s  acou.stic  e 
analvsis  indicates  that  42.100  exposures  i 
of  Dali’s  porpoise  to  sound  levels  likely  1 
to  result  in  Level  H  Harassment  may 
occur  from  sonar  and  other  active  ■ 

acoustic  stressors  and  explosives  | 

associated  with  training  and  testing 
activities  in  the  SOCAL  Range  Complex. 
The  analysis  also  indicates  that  70 
exposures  to  sound  levels  likely  to 
result  in  Level  A  Harassment  may  occur 
from  sonar  and  other  active  acoustic 

stressors.  ,  ,  i  „ 

Fredicted  iinjiacts  to  odontocetes  tioni 

activities  from  sonar  and  other  active 
acoustic  sources  are  mostly  Iroin  anti- 
suhmarine  warfare  events  involving 
surface  ships  and  hull  mounted  sonar. 

For  high-freipiency  cetaceans,  such  as 
Dali’s  porpoise,  ranges  to  TTS  tor 
multiiile  pings  can.  under  certain 
conditions,  reach  over  10  km  from  a 
source.  Activities  involving  ASW 

training  often  involve  inultiple 

participants  and  activities  associated 
with  the  event.  Sensitive  sjiecies,  such 
as  Dali’s  porpoise,  may  avoid  the  area 
for  the  duration  ol  the  event  and  then 
return,  allowing  the  animal  to  recover 
from  any  energy  expenditure  or  mi.ssed 
resources.  However,  the  Navy  s 
propo.sed  mitigation  has  a  provision  that 


allows  the  Navy  to  continue  operation  dei^ 
of  MFAS  if  the  animals  are  clearly  how-  m  . 
riding  even  after  the  Navy  has  initially  ptT 
maneuvered  to  try  and  avoid  closing  >c  • 

with  the  animals.  Since  these  animals  lia 
sometimes  how-ride,  they  could  to  r 

potentiallv  he  exiiosed  to  levels 
associated  with  TTS.  Some  dolphin  dul 

vocalizations  might  overlap  with  the  me 

MFAS/1 IFAS  TTS  freipiency  range  (2-  is  i 
2t)  kHz),  which  couUl  potentially  'A' 

temiKirarilv  decrease  an  animal  s  sj)( 

sensitivity  to  the  calls  of  consiiecifics  or  acl 

returning  echolocation  signals.  y" 

However,  for  the  reasons  described  m  i  > 
the  heginning  ol  this  section,  NMFS  m 

does  not  anticipate  TPS  ol  a  long 
duration  or  .severe  degree  to  occur  as  a  le 
result  of  exposure  to  MFA/1  IFAS. 

Ranges  to  RTS  are  on  average  about  m 
Hr).a  meters  from  the  largest  explosive  1 

(Bin  El  2)  for  a  high-freciuency  cetacean  c( 
such  as  Dali’s  porpoise,  which  is  less  ai 
than  the  iirojiosed  mitigation  zone  toi  ei 
most  exiilosive  source  bins.  The  metrics  si 
used  to  e.stimate  FTS  are  ha.sed  on  the  a 
animal’s  mass;  the  smaller  an  animal,  s 
the  more  susceptible  that  individual  is  e 
to  the.se  effects.  In  tlie  Navy’s  analysis.  v 
all  individuals  of  a  given  species  were  r 
assigned  the  weight  of  that  species’  ^ 

newhorn  calf.  Since  many  individual  i 

IS  Dali’s  iiorpoise  are  obviously  larger  than  1 
a  newhorn  calf,  this  assumption  c.auses  i 
the  acou.stic  model  to  overestimate  the 
Iiotential  effects.  Threshohl  shifts  do  not 
nocessarilv  affect  all  hearing  Irequencies 
(Ulually.  .so  some  thre.shold  shilts  may 
;s  not  interlere  with  an  animal  healing 
V  hiologicallv  relevant  soumls. 

Odontocetes,  such  as  Dali  s  porpoise, 
may  further  minimize  sound  exposure 
during  avoidance  due  to  direi.tiomil 
hearing.  No  areas  of  sjiecific  importance 
!X.  for  reproduction  or  feeding  for  Dali  s 
jKirpoise  have  been  identilied  in  tin. 

HSTT  Studv  Area. 

iir  Baakod  The  Navy  s  acoustic 

analysis  indicates  that  numerous 
exiiosures  of  beaked  whale  siiecies  to 
(,m  sound  levels  likely  to  result  in  Level  I 
Harassment  mav  occur  Irom  sonar  and 
other  active  aciiustic  stressors  associated 
with  training  and  testing  activities, 
r.  Research  and  observations  show  that  it 
s  beaked  whales  are  exjiosed  to  sonar  or 
other  active  acoustic  sources  they  may 
startle,  break  off  feeding  dives,  and 
avoid  the  area  of  tlie  .sound  source  to 
levels  of  157  dB  (McCarthy  ai  ai,  2011). 
I’urthermore.  in  research  done  at  the 
1  Navy’s  instrumented  tracking  range  in 

ell  the  ihihamas.  animals  leave  the 
>a  immediate  area  ol  the  anti-suhmaiine 
n  warfare  training  exercise,  hut  return 
(.r  within  a  few  days  after  the  event  ends, 
sed  At  the  Bahamas  range  and  at  Navy 

instrumented  ranges  in  the  ITS  PP  Study 
1  that  Area  that  have  been  oiierating  for 


decades  (in  Hawaii  north  of  Kauai  and 
in  SOC’.AL  west  of  San  Clemente  Island), 
poinilations  of  beaked  whales  appear  to 
he  stable.  'Phe  analysis  also  indicates 
that  no  exiiosures  to  sound  levels  likely 
to  result  in  Level  A  Harassment  would 
occur.  However,  while  the  Navy’s  model 
did  not  (luantitativelv  iireilici  any 
mortalities  of  beaked  whales,  the  Navy 
is  reipiesting  a  limited  niimher  ol  takes 
hv  mortalitv  given  the  sensitivities  these 
sjiecies  may  have  to  anthropogenic 
activities.  Almost  40  years  of 
conducting  similar  exerci.ses  in  the 
HSTT  Stiuly  Area  without  observed 
incident  indicates  that  injury  or 
mortality  are  not  expected  to  occur  as  a 
result  of  Navy  activities. 

Some  beaked  whale  vocalizations 
might  overkill  with  the  MFAS/HFAS 
'ITS  frequenev  range  (2-20  kHz),  whic.h 
could  potentially  temporarily  decrease 
an  animal’s  sensitivity  to  the  calls  o 
t:onspecifics  or  returning  echolocation 
signals.  However.  NMFS  does  not 
anticipate  'PTS  of  a  long  duration  or 
severe  degree  to  occur  as  a  result  ot 
exposure  to  MFA/HFAS.  No  beaked 
whales  are  predicted  to  he  exposed  to 
MF’AS/HFAS  sound  levels  associated 
with  B  PS  or  injury.  No  areas  ol  specilic 
importance  for  reproduction  or 
11  for  beaked  whales  have  been  identilied 
in  the  HS'PT  Study  Area. 

As  discussed  previously,  scientihc 

It  uncertaintv  exists  regarding  the 

IS  potential  contributing  causes  ol  beaked 
whale  strandings  ami  the  exact 
behavioral  or  physiological  mechanisms 
that  can  iiotentially  lead  to  the  ultimate 
..  jibysical  effects  (stranding  and/or  death) 
that  have  been  documented  in  a  lew 
cases.  Although  NMFS  does  not  expect 
r.e  injurv  or  mortality  ol  any  of  these 
siiecies  to  occur  as  a  result  oi  the 
MFAS/HFAS  training  exercises,  there 
remains  the  potential  for  the  oiieration 
ic  of  Ml' AS  to  contribute  to  the 

of  beaked  whales.  Consequently.  NMFS 
intends  to  authorize  mortality  ami  we 
consider  the  10  potential  mortalities 
d  from  across  the  seven  sjiecies 
,ted  Iiotentially  effecteil  over  the  course  ol  .i 
vears  in  our  negligible  impact 
if  determination  (NMFS  only  intends  to 
ir  authorize  a  total  of  10  beaked  whale 
,v  mortalitv  takes,  hut  .since  they  could  he 
of  anv  of  the  species,  we  consider  the 
effects  of  10  mortalities  of  any  oi  the 
11).  seven  species). 

Falsa  Killar  Whah^  I  he  Navy  s 
in  aixiustic  analvsis  indicates  that  7(>1 
exposures  of  false  killer  whales  (53 
e  exiiosures  to  the  Hawaii  insular  .stock) 
to  sound  levels  likely  to  result  m  Level 
[Is.  B  harassment  may  occur  from  sonar  (ir 

other  active  acoustic  stressors  associated 
aidv  with  training  and  testing  activities  in 

the  HRC.  False  killer  whales  are  not 


Federal  Register  /  Vol.  78,  No.  21 /Tluirsday.  January  31,  2013  /  Proposed  Rules 


7039 


expected  to  be  present  within  the 
S(3CAL  Range  C-oinplex.  These  takes  are 
anticipated  to  he  in  the  form  of 
behavioral  harassment  and  no  injurious 
takes  of  false  killer  whales  from  active 
acoustic  stressors  or  explosiv(!s  are 
n!(|nested  or  ])roposed  for  authorization. 
Behavioral  responses  can  range  from  a 
mild  orienting  response,  or  a  shifting  of 
attention,  to  llight  and  panic. 

No  areas  of  sp(!cific  importance  for 
reproduction  or  feeding  for  false  killer 
whahis  have  been  identilnnl  in  the 
I ISTT  Study  Area. 

Short-hfutked  (A)nimon  Dolphin — The 
Navy's  acoustic  analysis  indicates  that 
1,122.030  exposures  of  short-beaked 
common  dol])hins  to  .sound  levels  likely 
to  r(!sult  in  Level  B  Harassment  may 
occur  from  sonar  and  other  active 
acoiKstic  stres.sors  assoc:iated  with 
training  and  testing  activities  and  sound 
or  energy  from  explosions.  Analysis  also 
indicates  that  110  ex])osures  to  sound 
levels  likely  to  result  in  Level  A 
Harassment  may  ot:cur  from  active 
acoustic  stressors  and  sound  or  energy 
from  ex])losions.  Uj)  to  10  short-h(!aked 
common  dolphin  mortalities  are  also 
nuiuested  as  part  of  an  unspecified  “any 
small  odontocete  and  pinni])ed  s})ecies" 
take.  Short-ht!aked  common  doljjhins 
are  one  of  tlu;  most  abundant  dol])hin 
s])ecies  in  SOCAL.  Bcdiavioral  res])onses 
c:an  range  from  alerting,  to  changing 
their  behavior  or  vocalizations,  to 
avoiding  the  sound  source  by  swimming 
away  or  diving.  The  high  take  nnmhers 
are  due  in  part  to  an  increase  in 
expended  materials.  However,  this 
species  generally  travels  in  large  ])ods 
and  should  he  visible  from  a  distance  in 
order  to  implement  mitigation  measures 
and  reduce  potential  impacts. 

No  areas  of  specific  importance  for 
reiiroduction  or  feeding  for  short-beaked 
common  dolphins  have  been  identified 
in  the  HSTT  Study  Area. 

(Ailifornid  Sea  Lion — The  Navy’s 
acoustic  analysis  indicates  that  139,999 
exposures  of  California  sea  lions  to 
.sound  levels  likely  to  result  in  Level  B 
harassment  may  occur  from  sonar  and 
other  active  acoustic  .stressors  associated 
with  training  and  te.sting  activities  and 
sound  or  energv  from  exjjlosions. 
Analysis  also  indicates  that  42 
exposures  to  sound  levels  likely  to 
result  in  Level  A  Harassment  may  occur 
from  active  acoustic  stre.ssors  and  sound 
or  energy  from  exjjlosions.  Up  to  10 
California  .sea  lion  mortalities  are  also 
re(|uested  as  part  of  an  un.s])ecified  “anv 
small  odontocete  and  jiinniped  species” 
take.  California  sea  lions  are  the  most 
abundant  |)inni))ed  species  along  the 
California  coast.  Research  and 
observations  show  that  jjinnipeds  in  the 
water  are  tolerant  of  anthro])ogenic 


noise  and  activity.  California  sea  lions 
may  not  react  at  all  until  the  sound 
source  is  approaching  within  a  few 
hundred  meters  and  then  may  alert, 
ignore  the  stiimdus,  change  their 
behavior,  or  avoid  the  immediate  area 
by  swimming  away  or  diving. 

Significant  hiihavioral  reactions  are  not 
expected,  hasiul  on  j)revious 
oh.servations.  The  high  take  numhers  are 
due  in  part  to  the  explosive  criteria 
h(!ing  based  on  newborn  calf  weights. 
Assuming  that  the  majority  of  the 
popidation  is  larger  than  a  newborn  calf, 
the  model  overestimates  the  effects  to 
California  sea  lions.  The  criteria  for 
slight  lung  injury  are  also  very 
con.servative  and  may  overjjredict  the 
effects.  R(!search  and  observations  show 
that  pinnipeds  in  the  water  are  tolerant 
of  anthropogenic  noise  and  activity. 

They  may  react  in  a  number  of  ways 
depending  on  their  exjierience  with  the 
sound  source  and  what  activitv  they  are 
engaged  in  at  the  time  of  the  exposure. 

\k}i1hern  Far  Seal — The  Navy’s 
acoustic  analysis  indicates  that  21,171 
exposures  of  northern  fur  seals  to  sound 
levels  likely  to  result  in  Level  B 
Harassment  may  occur  from  sonar  and 
other  active  acoustic  stre.ssors  as.sociattul 
with  training  and  te.sting  activities  in 
the  SOC.AL  Range  Com])lex  and  .sound 
or  energy  from  explosions.  Analvsis  also 
indicates  that  eight  exposures  to  .sound 
levels  likely  to  result  in  Level  A 
Harassment  may  occur  from  active 
acoustic  stressors  and  .sound  or  energv 
from  explosions.  Northern  fur  seals  are 
common  in  SCXiAL.  Behavioral 
respon.ses  can  range  from  a  mild 
orienting  response,  or  a  shifting  of 
attention,  to  flight  and  panic.  Research 
and  oh.servations  show  that  pinnipeds 
in  the  water  are  tolerant  of 
anthropogenic  noise  and  activity.  They 
may  react  in  a  number  of  ways 
depending  on  their  experience  with  the 
sound  source  and  what  activity  they  are 
engaged  in  at  the  time  of  the  exposun;. 

A  small  j)opulation  breeds  on  San 
Miguel  Island,  outside  of  the  SOCAL 
Range  Complex. 

Northern  Elephant  Seed — The  Navy’s 
acoustic  analysis  indicates  that  2.'j,228 
exjjosures  of  northern  elephant  seals  to 
sound  levels  likely  to  result  in  Level  B 
Harassment  may  occur  from  sonar  and 
other  active  acoustic  stre.ssors  associated 
with  training  and  testing  activities  in 
the  SOCAL  Range  Comjjlex  and  .sound 
or  energy  from  explosions.  Analvsis  akso 
indicates  that  27  (ixposures  to  sound 
levels  likely  to  result  in  Level  A 
Harassment  may  occair  from  active 
acoustic  stressors  and  .sound  or  energy 
from  explosions.  The  majoritv  of 
predicted  effects  would  he  from  anti¬ 
submarine  warfare;  events  involving 


surface  ships,  submarines,  and  hull 
mounted  sonar,  while  a  small 
percentage  of  effects  would  he  from 
mine  countermeasure  events.  Northern 
elephant  seals  are  common  in  .SOCiAL 
and  the  proposed  take  is  less  than  21 
percent  of  the  California  breeding 
popidation.  Behavioral  resjionses  can 
range  from  a  mild  orienting  respon.se,  or 
a  shifting  of  attention,  to  flight  and 
])anic.  Research  and  observations  show 
that  pinnip(;d.s  in  the  water  are  tolerant 
of  anthropogenic  noise  and  activitv. 

They  may  react  in  a  number  of  ways 
depending  on  their  experience  with  the 
.sound  source  and  what  activitv  thev  are 
engaged  in  at  the  time  of  the  exjjo.sure. 

Different  age  cla.sses  of  northern 
elejjhant  .seals  haul  out  on  the  Channel 
Islands  within  SOCAL  and  spend  8-10 
months  at  sea  each  vear. 

Hawaiian  Monk  Seal — The  Navy’s 
acoustic  analysis  indicates  that  1,0.10 
exjiosures  of  Hawaiian  monk  seals 
(listed  as  endangered  under  the  ESA)  to 
.sound  levels  likely  to  result  in  Level  B 
harassment  may  occur  from  sonar  or 
other  active  acoustic  stre.ssors  associated 
with  training  and  testing  activities  in 
HR(k  No  exposures  to  sound  levels 
likely  to  residt  in  l.evi;!  A  harassment 
are  expected  to  occur  and  takes  from 
injury  or  mortality  are  not  ri;(jue.sted  or 
proi)os(;d  for  authorization.  The 
majority  of  exposures  from  testing  have 
ranges  to  TTS  less  than  .10  m. 

Behavioral  effects  are  not  ex|)ected  to  hi; 
significant  hecau.se  (1)  Significant 
behavioral  effects  are  more  likelv  at 
higher  received  levels  within  a  few 
kilometers  of  the  source,  (2)  Hawaiian 
monk  .seals  may  avoid  the  activity  area: 
and  (3)  mitigation  measures  would  he 
implemented.  Hawaiian  monk  seals 
predominantly  occur  in  the 
Northwestern  Hawaiian  Islands  and  the 
Papahanaumokuakea  National  Marine 
Monument,  which  is  outside  of  the 
main  Hawaii  Oj)erating  Area.  Ranges  to 
TTS  for  hull  mounted  sonars  can  he  on 
the  order  of  several  kilometers  for  monk 
.seals,  and  some  behavioral  impacts 
could  take  ])lace  at  distances  exceeding 
173  km.  although  significant  behavioral 
effects  an;  much  mori;  likely  at  higher 
received  levels  within  a  few  kilometers 
of  the  .sound  source  and  therefore,  the 
majority  of  behavioral  (;ffect.s  an;  not 
ex])ected  to  he  significant.  Activities 
involving  sound  or  energy  from  sonar 
and  other  active  acou.stic  sources  would 
not  occur  on  shore  in  designated 
Hawaiian  monk  .seal  critical  habitat 
where  haul  out  and  resting  behavior 
occurs  and  woidd  have  no  effect  on 
critical  habitat  at  sea. 
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Preliminary  Determination 

Based  on  the  analysis  contaiiKid 
lierein  ol  the  likely  elTects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat  and  dependent  upon 
th(!  implementation  of  the  mitigation 
and  monitoring  measures,  NMFS 
preliminarily  finds  that  the  total  taking 
from  Navy  training  ami  testing  exercises 
in  the  USTT  .Study  Area  will  have  a 
negligible  impact  on  the  affected  species 
or  stocks.  NMF.S  has  proposed 
regulations  for  these  exerciscis  that 
prescribe  the  means  of  effecting  the  least 
practicable  adverse  impact  on  marine 
mammals  and  their  habitat  and  set  forth 
nujuirements  ))ertaining  to  the 
monitoring  and  reporting  of  that  taking. 

Subsistence  Harvest  of  Marine 
Mammals 

NMF.S  has  preliminarily  determined 
that  the  issuance  of  .'5-year  regulations 
and  suh.se(iuent  LOAs  for  Navy  training 
and  testing  exercises  in  the  H.STT  .Study 
Area  would  not  have  an  immitigable 
adverse  impact  on  the  availahilitv  of  the 
affected  species  or  stocks  for  subsistence 
use.  since  there  are  no  such  ii.ses  in  the 
sjiecified  area. 

KSA 

There  are  eight  marine  mammal 
species  under  NMF.S  jurisdiction  that 
are  li.sted  as  endangered  or  threatened 
under  the  F.SA  with  confirmed  or 
possible  occurrence  in  the  .Studv  Area: 
l)lue  whale,  humpback  whale,  fin  whale, 
.sei  whale,  sperm  whale,  the  Hawaiian 
insular  stock  of  false  killer  whale, 
(iuadalupe  fur  seal,  and  Hawaiian  monk 
.seal.  The  Navy  will  consult  with  NMF.S 
jnirsnant  to  section  7  of  the  IvSA.  and 
NMF.S  will  also  consult  internallv  on 
the  issuance  of  LOAs  under  section 
1()l(a)(.'5)(A)  of  the  MMPA  for  H.STT 
activities.  Oonsultation  will  hi; 
concluded  prior  to  a  determination  on 
the  issuance  of  the  final  rule  and  an 
LOA. 

NMSA 

.Some  Navy  activities  mav  ])otentiallv 
affect  resources  within  National  Marine 
.Sanctuaries.  The  Navy  will  continue  to 
analyze  ])otential  imjiacts  to  .sanctuary 
resources  and  has  provided  the  analvsis 
in  the  Navy's  I ISTT  DFIS/OFIS  to 
NOAA's  Office  of  National  Marine 
.Sanctuaries.  The  Navv  will  initiate 
consultation  with  NOAA's  Office  of 
National  Marine  .Sanctuaries  pursuant  to 
the  reijuirements  of  the  NM.SA  as 
warranted  by  ongoing  analysis  of  the 
activities  and  their  effects  on  sanctuary 


NFPA 

NMF.S  has  participated  as  a 
cooperating  agency  on  the  H.STT  Hliil.S/ 
OFIS,  which  was  published  on  Mav  11, 
2012.  The  H.STT  DFlS/OFlS  is  iiosted  on 
NMl'S’  Web  site:  lUlp:// 
\\’\\’\v.nnifs.n()(i(i.}>()v/})r/i)(n'inits/ 
in(:i(innt(il.hini^(i})})li(:(itions.  NMF.S 
intends  to  adojit  the  Navv's  final  H.STT 
FIS/OFIS  (FFKS/OFIS),  ifadeipiate  and 
apiiropriate.  (airrently,  we  believe  that 
the  ado])tion  of  the  Navy's  IISTF  FFIS/ 
OFI.S  will  allow  NMF.S  to  meet  its 
responsibilities  under  NFFA  for  the 
issuance  of  regulations  and  LOAs  for 
H.STT.  If  the  Navy's  H.STT  FFIS/OFIS  is 
deemed  inadeipiate,  NMF.S  would 
supplement  the  existing  analysis  to 
ensure  that  we  comjily  with  NFFA  prior 
to  the  issuance  of  the  final  rule  or  LOA. 

Olassificalion 

The  Office  of  Management  and  Budget 
has  determined  that  tliis  |)roj)osed  rule 
is  not  significant  for  pur])oses  of 
Fxecutive  Order  12H(){>. 

Fursuant  to  the  Regulatory  Flexibility 
Act  (RFA).  the  (ihief  Oounsel  for 
Regulation  of  the  Department  of 
Ciommerce  has  certified  to  the  Chief 
Coun.sel  for  Advocacy  of  the  .Small 
Busine.ss  Administration  that  this 
l)roj)osed  rule,  if  adojited,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  RFA  requires  federal  agencies  to 
prepare  an  analysis  of  a  rule's  inpiact  on 
small  entities  whenever  the  agency  is 
reipdred  to  publish  a  notice  of  j)ro])osed 
rulemaking.  However,  a  federal  agenev 
may  certify,  pur.snant  to  ."5  IJ..S.C.  (5().'5 
(h),  that  the  action  will  not  have  a 
significant  economic  imjiact  on  a 
substantial  number  of  small  entities. 

The  Navy  is  the  .sole  entity  that  would 
he  affected  by  this  rulemaking,  and  the 
Navy  is  not  a  small  governmental 
jurisdiction,  small  organization,  or  .small 
busine.ss,  as  defined  by  the  RFA.  Any 
requirements  imposed  hv  an  LOA 
issued  jnirsuant  to  these  regulations, 
and  any  monitoring  or  reporting 
reiiuirements  imjiosed  by  these 
regulations,  would  he  aj)])licahle  onlv  to 
the  Navy.  NMF.S  does  not  expect  the 
issuance  of  these  regulations  or  the 
associated  LOAs  to  result  in  anv 
impacts  to  small  entities  ])ursuant  to  the 
RF’A.  Because  this  action,  if  adopted, 
wonld  directly  affect  the  Navy  and  not 
a  small  entity,  NMF.S  concludes  the 
action  wonld  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  .'50  (iFR  Fart  210 

Fxiiorls,  Fish.  Imports,  Incidental 
take,  Indians.  Labeling,  Marine 


mammals.  Navy,  Fenalties,  Reporting 
and  recordkeeping  requirements, 
.Seafood,  .Sonar,  Transjiortation. 

Dated:  laiiiiary  2:t.  2()i:i. 

Alan  1).  Kisenhonver, 

Diivrlor.  Offica  of  Siifil(iin(il)l(!  Fishcrias, 
l)i;rfoniiiii<;  tlx-  fiinclions  ond  diitios  oftho 
n(;i)iily  AssistonI  Adixiiiislrolor  for 
Ihrgidalorv  Proyroms.  Nolioiud  Moriiu; 
Fishorios  Scrvica. 

For  reasons  set  forth  in  the  |)reamhle, 
.'50  (iFR  part  210  is  ])roposed  to  he 
amended  amended  as  follows: 

PART  218— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

■  1 .  The  authority  citation  forjiart  210 
continues  to  reail  as  follow: 

Aiilhnrily:  10  U.S.t;.  1301  ol  soq. 

■  2.  .Suhpart  H  is  added  to  jiart  21 0  to 
read  as  follows: 

Subpart  H — Taking  and  Importing  Marine 
Mammals;  U.S.  Navy’s  Hawaii-Southern 
California  Training  and  Testing  (HSTT) 

218.70  .S])i!{:il'ie(l  activity  and  spiu'.il'ied 
ge()gia))hical  region. 

218.71  LU'ective  dales  and  definitions. 

218.72  l’(!rnnssil)le  nndliods  ol  taking. 

218.73  Proliihilions. 

218.74  Mitigation. 

218.7.')  Re(|nireinenls  for  monitoring  and 
re|)orting. 

218.70  A])i)licalions  for  Letters  of 
Aniliori/.alion 

218.77  Liilters  of  Anihorizalion. 

218.78  Reninval  of  Letters  of  Anihorizalion 
and  Ada])tiv(!  Management. 

218.70  Modifications  to  Letters  of 
Anihorizalion 

Subpart  H — Taking  and  importing 
Marine  Mammals;  U.S.  Navy’s  Hawaii- 
Southern  California  Training  and 
Testing  (HSTT) 

§  21 8.70  Specified  activity  and  specified 
geographical  region. 

(a)  Regulations  in  this  suhjiart  a])))ly 
only  to  tlie  IJ..S.  Navy  for  the  taking  of 
marine  mammals  that  occurs  in  the  area 
outlined  in  paragrajih  (h)  of  this  .section 
and  that  oc;cnrs  incidental  to  the 
activities  de.scrihed  in  jiaragraph  (c)  of 
this  section. 

(h)  The  taking  of  marine  mammals  hv 
the  Navy  is  only  authorized  if  it  occurs 
within  the  H.STT  .Study  Area,  which  is 
comprised  of  established  ojierating  and 
wttrning  tireas  across  the  north-central 
Facific  Ocean,  from  .Southern  (ialifornia 
west  to  Hawaii  tmd  the  International 
Date  Line  (.site  Figure  1-1  in  the  Navy's 
application).  The  .Study  Area  includes 
three  existing  range  complexes:  the 
.Southern  Oalifornia  (.SOCAL)  Range 
Oonqilex,  Hawaii  Range  Oomplex 
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(HRC),  and  Silver  Strand  Training 
(ioinplex  (SSTC).  In  addition,  the  Study 
Area  also  includes  Navy  pierside 
locations  where  sonar  maintenance  and 
testing  occurs  within  tlu;  Study  Area, 
and  areas  on  the  high  .seas  that  are  not 
])art  of  the  range  complexes,  where 
training  and  testing  may  occur  during 
ves.sel  transit. 

(c)  The  taking  of  marine  mammals  by 
the  Navy  i.s  only  authorized  if  it  occurs 
incidental  to  the  following  activities 
within  the  designated  amounts  of  use: 

(I)  Non-impulsive  Sources  Used 
During  Training; 

(i)  Mid-fre{juency  (MF)  .Source 
(ila.sses: 

(A)  MFl — an  average  of  11, .'188  hours 
])(u'  vear. 

(II)  MFIK — au  average  of  88  hours  per 
year. 

(C)  MF2 — an  average  of  8.080  hours 
p(!r  year. 

(li)  MF2K — au  average  of  84  hours  i)er 
year. 

(F)  MF8 — an  average  of  2,880  hours 
per  vear. 

(F)  MF4 — an  average  of  888  hours  per 
year. 

(U)  MF.') — an  average  of  18,718  items 
p(!r  year. 

(li)  MFl  1 — an  avcaage  of  1 ,1 20  hours 
pm'  year. 

(1)  MFl  2 — au  average  of  1,004  hours 
])(!!’  year. 

(ii)  lligh-fr(!quency  (IIF)  and  Very 

I  ligh-frequency  (VI  IF)  Sourc.e  Ulasses; 

(A)  HFl — an  average  of  1 ,754  hours 
p(!r  year. 

(B)  MF4 — an  average  of  4,848  hours 
p(!r  year. 

(iii)  Anti-.Suhmariiie  Warfare  (A.SW) 
.Source  Cla.sses; 

(A)  A.SWl — an  average  of  224  hours 
per  year. 

(B)  ASW2 — an  average  of  1,800  items 
per  year. 

(C)  A.SW8 — an  average  of  10..')01 
hours  per  year. 

(D)  ASVV4 — an  average  of  1  ,.'540  items 
per  vear. 

(iv)  Torpedoes  (TORF)  .Sour(;e  Ulasses: 
(A)  TORFl — an  average  of  170  items 

per  year. 

(13)  TORB2 — an  average  of  400  itjuns 
p(!r  year. 

(2)  Non-imj)ul.sive  Sources  Used 
During  Testing: 

(i)  Low-frequency  (LF)  .Source  (lasses: 

(A)  LF4 — an  average  of  .'52  hours  per 
y(!ar. 

(B)  LF.5 — an  average  of  2,100  hours 
per  y(!ar. 

(d)  LFO — an  average  of  192  hours  ])er 
year. 

(ii)  Mid-frequeucy  (MF): 

(A)  MFl — an  average  of  180  hours  per 
vear. 

(B)  MFlK — an  average  of  18  hours  jjer 
vear. 


(U)  MF2 — an  average  of  84  hours  per 
y(;ar. 

(D)  MF8 — an  average  of  892  hours  per 
year. 

(E)  MI‘’4 — au  average  of  098  hours  jier 
vear. 

(F)  MF.'5 — an  average  of  .'5.024  items 
])er  year. 

(U)  MFO — an  average  of  .'540  items  per 
year. 

(1 1)  MFO — an  average  of  2  hours  per 
year. 

(i)  MFO — an  average  of  8,089  hours 
per  year. 

()j  MFlO — an  average  of  8.'5  hours  per 
year. 

(K)  MFl  2 — an  average  of  880  hours 
per  y(!ar. 

(iii)  High-frequency  (HF)  and  Very 
High-frecjuency  (VI  IF): 

(A)  HFl — an  average  of  1.02.'5  hours 
per  year. 

(B)  HF8 — an  average  of  278  hours  per 
year. 

(C)  HF4 — an  average  of  1,880  hours 
])er  year. 

(li)  Hh’f5 — an  average  of  1 ,094  hours 
p(!r  year. 

(E)  HFO — an  average  of  8,400  hours 
])er  vear. 

(iv)  ASW; 

(A)  A.SWl — an  average  of  224  hours 
per  year. 

(13)  A.SW2 — an  average  of  2,200  items 
per  y(!ar. 

(U)  A.SW2H — an  average  of  25.'5  hours 
j)er  year. 

(li)  A.SW8 — an  average  of  1,278  hours 
))(!r  year. 

(E)  A.SW4 — an  average  of  477  items 
l)er  vear. 

(v)  TURF: 

(A)  TURFl — an  average  of  701  items 
j)er  year. 

(13)  TC)R1^2 — an  average  of  782  items 
])er  year. 

(vi)  AcoiKstic  Modems  (M): 

(A)  M8 — an  average  of  4,99.'5  hours  per 
year. 

(vii)  Swimmer  Detection  .Sonar  (.SD): 
(A)  SDl — an  average  of  88  hours  per 

year. 

(viii)  Airguns  (AU): 

(A)  AU — an  average  of  5  airgun  uses 
p{;r  year. 

(ix)  Svuthetic  Aperture  Sonar  (SAS): 

(A)  SASl — an  average  of  2,700  hours 
per  year. 

(B)  .SA.S2 — an  average  of  4,9.'50  hours 
per  year. 

(U)  .SA.S8 — an  average  t)f  8,800  hours 
per  y(!ar. 

(8)  Annual  Number  of  Impulsive 
Source  Detonations  During  Training: 

(i)  Explosive  (la.sses: 

(A)  El  (0.1  to  0.2.'5  11)  NEW)— an 
average  of  19,840  detonations  per  year. 

(13)  E2  (1.20  to  0..'5  11)  NEW)— an 
average  of  1.044  detonations  per  year. 


(U)  E8  (0.0  to  2. .'5  11)  NEW) — an  average 
of  8,020  detonations  j)er  year. 

(D)  E4  (>2..'5  to  .'5  11)  NEW) — an  average 
of  008  detonations  per  year. 

(E)  E.'5  (>.'5  to  10  11)  NEW) — an  average 
of  8,1  .'54  detonations  per  year. 

(F)  EO  (>10  to  20  11)  NEW) — an  average 
of  .588  detonations  per  year. 

(U)  E7  (>20  to  00  11)  NEW)— an 
average  of  407  detonations  per  year. 

(H)  E8  (>00  to  100  11)  NEW)— an 
average  of  04  detonations  j)er  year. 

(I)  E9  (>100  to  250  11)  NEW)— an 
avei'age  of  10  detonations  per  year. 

(J)  ElO  (>250  to  500  11)  NEW)— an 
average  of  19  detonations  per  year. 

(K)  Ell  (>500  to  050  11)  NEVV)— an 
average  of  8  detonations  per  vear. 

(L)  El  2  (>050  to  1.000  11)  NEW)— an 
average  of  224  detonations  per  year. 

(M)  E18  (>1,000  to  1,740  11)  NEW)— 
an  average  of  9  detonations  j)er  year. 

(ii)  iReservedl 

(4)  Impulsive  Source  Detonations 
During  Testing: 

(i)  Explosive  Ulas.ses: 

(A)  El  (0.1  to  0.25  11)  NEW)— an 
average  of  14,501  detonations  per  year. 

(B)  E2  (0.2(5  to  0.5  11)  NEW)— an  ‘ 
average  oft)  detonations  per  year. 

(U)  E8  (0.(5  to  2.5  11)  NEW) — an  average 
of  2,990  detonations  per  year. 

(D)  E4  (>2.5  to  5  11)  NEW) — an  average 
of  758  detonations  per  year. 

(E)  E5  (>5  to  10  11)  NEW) — an  average 
of  202  detonations  per  year. 

(F)  E(i  (>10  to  20  11)  NEW) — an  average 
of  87  detonations  per  vear. 

(U)  E7  (>20  to  (50  Ih'NEW)— an 
average  of  21  detonations  i)er  year. 

(H)  E8  (>(50  to  100  11)  NEW)— an 
average  of  12  detonations  per  vear. 

(I)  E9  (>100  to  250  11)  NEW)— an 
average  of  0  detonations  per  vear. 

0)  ElO  (>250  to  500  11)  NEVV)— an 
average  of  81  detonations  ])er  vear. 

(K)  Ell  (>500  to  (550  11)  NE\V)— an 
average  of  14  detonations  per  year. 

(L)  El  2  (>(550  to  1.000  11)  NFAV)— an 
average  of  0  detonations  per  vear. 

(M)  El 8  (>1.000  to  1,740  Ih  NEW)— 
an  average  of  0  detonations  j)er  year. 

(ii)  IReservedl 

§  21 8.71  Effective  dates  and  definitions. 

(a)  Regulations  are  effective  )anuary 
25.  2018  through  janaury  25.  2018. 

(h)  The  following  definitions  are 
utilized  in  these  regulations: 

(1)  Unconnnon  Strandino  livanl 
(USE) — A  stranding  event  tliat  takes 
jjlace  during  a  major  training  exercise 
(MTE)  and  involves  any  one  of  the 
following: 

(i)  Two  or  more  individuals  of  any 
cetacean  species  (not  including  mother/ 
calf  j)airs),  unless  of  species  of  concern 
listed  in  §  218.71(l))(l)(ii)  found  deail  or 
live  on  shore  within  a  2-day  })eriod  and 
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(H;c:urring  within  30  miles  of  one 
another. 

(ii)  A  single  individual  or  mother/ealf 
pair  of  any  of  the  following  marine 
mammals  of  eoneern:  beaked  whale  of 
any  spec  ies.  Kogia  spp.,  Ri.sso’s  dol])hin. 
melon-headed  whale,  pilot  whale, 
lunnpbaek  whale,  .sperm  whale,  bine 
whale,  fin  whale,  .sei  whale,  or  monk 
.seal. 

(iii)  A  group  of  two  or  more  cetaceans 
of  any  species  exhibiting  indicators  of 
distress. 

(2)  Shutdown — The  cessation  of 
MFAS/HFA.S  ojceration  or  detonation  of 
explosives  within  14  nautical  miles  of 
anv  live,  in  the  water,  animal  involved 
in  a  IISK. 

§  21 8.72  Permissible  methods  of  taking. 

(a)  Under  Letters  of  Authorization 
(LOAs)  issued  j)ursuant  to  §218.77,  the 
Holder  of  the  Letter  of  Authorization 
may  incidentally,  but  not  intentionally, 
take  marine  mammals  within  the  area 
described  in  §218.70.  provided  tbe 
activity  is  in  compliance  with  all  terms, 
conditions,  and  recjuirements  of  these 
n'gulations  and  the  appropriate  LOA. 

(b)  The  activities  identified  in 
§21 8.70(c)  must  be;  conducted  in  a 
manner  that  minimizes,  to  the  greate.st 
extent  practicable,  anv  adver.se  imiiacts 
on  marine  mammals  and  their  habitat. 

(c)  'I'he  incidental  take  of  marine 
mammals  under  the  activities  identified 
in  §  218.70(c)  is  limited  to  the  following 
species,  by  the  identified  method  of  take 
and  the  indicated  number  of  times: 

(1)  Level  H  Harassment  for  all 
Training  Activities: 

(i)  Mysticetes: 

(A)  Blue  whale  (Buhienoptera 
nnisculus) — 21..'j.'j9  (an  average  of  4.312 
j)er  year). 

(B)  Bryde's  whale  {B(daonoptera 
udoni) — 1.197  (an  average  of  240  per 
year). 

(C)  Fin  whale  [Bedoenoptom 
phvsuhis) — 8. .531  (an  average  of  1.707 
])er  year). 

(li)  Cray  whale  (Eschrichtius 
mhusius) — 47.800  (an  average  of  9,500 
j)er  year). 

(K)  Humpback  whale  [Mo^aptoro 
novao(ni<>Ii(ie) — 4().3(i5  (an  average  of 
9.273  per  vear). 

(I'’)  Minke  whale  [Biduonoptom 
(icidorostruta) — 4,030  (an  average  of  800 
jier  year). 

((J)  Sei  whale  [Bidaonoptoru 
iH)iv(dis) — 2.‘)9()  (an  average  of  (iOO  jier 
year). 

(ii)  Odontocetes: 

(A)  Baird’s  beaked  whale  {Barardiiis 
iMurdh] — 22.100  (an  average  of  4.420  per 
year). 

(B)  Blainville’s  beaked  whale 
[Mosoplodon  densirostris) — 48,172  (an 
average  of  10,310  per  year). 


(C)  Bottlenose  doljihin  [Tursiops 
trunc(itiis) — 158,5tK)  (an  average  of 
32,302  per  year). 

(D)  (aivier’s  beaked  whale  (Ziphiiis 
covirostris) — 314.7‘)0  (an  average  of 
00,240  jier  year). 

(L)  Dwarf  sperm  whale  (Kogiu  sinui) — 
101 .291  (an  average  of  22,35‘)  jier  vear). 

(K)  Dali’s  porpoise  (Phocoonoidou 
d(dli) — 184,455  (an  average  of  30.85)1 
per  year). 

(C)  False  killer  whale  (Psoudorcu 
crossidons).  Hawaii  Insular — 220  (an 
average  of  49  per  year). 

(H)  Fakse  killer  whale  [Psuudorcu 
crassidons) — 2,85)2  (an  average  of  057 
per  year). 

(I)  Fraser’s  dolphin  (Lugonodidphis 
hosoi) — 8.809  (an  average  of  2,005)  per 
year). 

(I)  Killer  whale  (Orcinus  area) — 2,427 
(an  average  of  503  per  year). 

(K)  Kogki  spp. — 04,715  (an  average  of 

12.5) 43  per  year). 

(L)  Long-beaked  common  dolphin 
(DoIl}hinus  coponsis) — 305,505  (an 
average  of  73,1 1 3  jier  year). 

(M)  l.,ongman’,s  beaked  whale 
[Indopcicotus  pucificus) — 17,25)0  (an 
average  of  3,000  per  year). 

(N)  Melon-headed  whale 
(Poponocophala  idoctni] — 0.733  (an 
average  of  1 ,51 1  per  year). 

(O)  Mosoplodon  beaked  whale.s — 

9.5) 70  (an  average  of  1,5)94  per  year). 

(F)  Northern  right  whale  dol])hin 

(IJssodolphis  l)oio(dis) — 257,5)80  (an 
average  of  51 ,55)0  per  year). 

(Q)  Facific  white-sided  dolphin 
[higonorhynchus  ohliquidons) — 15)2.335 
(an  average  of  38.407  per  year). 

(R)  Fantrojneal  sjiotted  dolphin 
[SteiwUd  (ittoniKitu) — 48,429  (an  average 
of  10,887  per  year). 

(S)  Fygmy  killer  whale  [Eoresu 
(ittoniKitd) — 2,003  (an  average  of  571  per 
year). 

(T)  Fygmy  sperm  whale  (Kogid 
hrovicops) — 1,093  (an  average  of  225)  per 
year). 

(II)  Risso’s  doljihin  {(hdinpus 
grisdus) — 437,707  (an  average  of  87,049 
per  year). 

(Y)  Rough-toothed  dol]jhin  [Stono 
hi'dddiwnsis) — 22,705  (an  average  of 
5.131  per  year). 

(W)  Short-heaked  common  doljihin 
[Ddlphinus  d(dphis) — 4,5)5)0,410  (an 
average  of  95)9,282  jier  year). 

(X)  Short-finned  jiilot  whale 
{(ilohicdphdld  ludcrorhvncluis) — 42,300 
(an  average  of  5),458  jier  year). 

(Y)  Sjierm  whale  [Physutor 
nHicrocd})h<dus) — 15,5)20  (an  average  of 
3,332  jier  year). 

(Z)  Sjiinner  doljihin  (Stenolld 
longirosiris) — 1 1 ,000  (an  average  of 
2.212  per  year). 


(AA)  Strijied  doljihin  [Stdi}dlld 
codvulddlbd) — 33,147  (an  average  of 
7,043  Jier  year). 

(iii)  Finnijieds: 

(A)  California  sea  lion  [Zdlophus 
cdlifornidnus) — 034,805  (an  average  of 

120,5)01  Jier  vear). 

(B)  Cuadalujie  fur  seal  (Arciocaplndiis 
lownsandi) — 13.014  (an  average  of  2,003 
Jier  year). 

(C)  Harbor  seal  (F/ioro  vitulind) — 

25), 530  (an  average  of  5,5)00  jier  year). 

(D)  Hawaiian  monk  seal  (Moudchns 
schduinsldudi) — 0,334  (an  average  of 
1,25)2  Jier  year). 

(F)  Northern  elejihant  seal  (Miroungd 
dugustirostris) — 112,580  (an  average  of 
22.510  Jier  year). 

(F)  Northern  fur  seal  ((Adlorhinus 
ursinus) — 100,415  (an  average  of  20,083 
Jier  year). 

(2)  Level  A  Harassment  for  all 
Training  Activities: 

(i)  Mysticetes: 

(A)  Cray  whale  [Eschn'chtius 
robust  us) — 10  (an  average  of  2  jier  year). 

(B)  (Reserved). 

(ii)  Odontocetes: 

(A)  Dwarf  sjierm  whale  (Kogid  sinui) — 
214  (an  average  of  40  jier  year). 

(B)  Dali’s  jiorjioise  (Phoconnoiddd 
ddlli) — 235  (an  average  of  47  jier  year). 

(C)  Kogid  sjiji. — 105  (an  average  of  33 
Jier  year). 

(D)  Long-beaked  common  doljihin 
(Dciphinus  cdpcnsis) — 10  (an  average  of 
2  Jier  year). 

(F)  Northern  right  whale  doljihin 
(Ijissodfdphis  boivdlis) — 5  (an  average  of 
1  Jier  year). 

(F)  Facific  white-sided  doljihin 
(Ijigonorhynchus  ohliiiuiddus) — 5  (an 
average  ol  1  jier  year). 

(C)  Ris.so’s  doljihin  ((iidinpus 
grisdus) — 5  (an  average  of  1  jier  year). 

(H)  Short-beaked  common  doljihin 
(Ddiphinus  ddijihis) — 350  (an  average  of 
70  Jier  year). 

(iii)  Finnijieds: 

(A)  California  sea  lion  (Zdlophus 
Cdlifornidnus) — 125  (an  average  of  25 
Jier  year). 

(B)  Harbor  seal  (Phocu  vitulind) — 55 
(an  average  of  1 1  jier  year). 

(C)  Northern  elejihant  seal  (Miroungd 
dugustirostris) — 110  (an  average  of  22 
Jier  year). 

(li)  Northern  fur  seal  ((idllorhinus 
ursinus) — 25  (an  average  of  5  jier  year). 

(3)  Mortality  for  all  Training 
Activities: 

(i)  No  more  than  35  mortalities  (7  jier 
year)  ajijilicable  to  any  small  odontocete 
or  jiinnijied  sjiecies  from  an  imjiul.se 
.source. 

(ii)  No  more  than  10  beaked  wbale 
mortalities  (2  jier  year). 

(iii)  No  more  than  12  large  whale 
mortalities  (no  more  than  4  in  any  given 
year)  from  vessel  strike. 
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(4)  Level  B  Harassment  for  all  Testing 
Activities: 

(i)  Mysticetes; 

(A)  Blue  whale  {Bal(n;nopt(^i'(i 
luiiscuhis) — 2,140  (an  average  of  428  per 
y(!ar). 

(B)  Bry tie’s  whale  (Bdldanoplani 
ddeni) — 90  (an  average  of  18  per  year). 

(C)  Fin  whale  (Bdlddnoptard 
}}hysdlds) — 1,125  (an  average  of  225  per 
year). 

(D)  Ciray  whale  [BschriclUhis 
rohdstus) — 12,850  (an  average  of  2,570 
ptM'  year). 

(K)  Hnmphack  whale  (Mdgdj)idrd 
novdddnglidd) — 4,005  (an  averagt;  of  921 
])(!!■  year). 

(F)  Minke  whale  (Bdhidnoptdid 
dciitorosli'dtd) — 895  (an  average  of  79 
per  yt:ar). 

(G)  Sei  whale  [Bdkienoptdid 
hoivdlis) — 255  (an  average  of  51  per 
year). 

(ii)  Odontocetes; 

(A)  Baird’s  beaked  whale  [Bdi'didius 
hdirdii) — 5,225  (an  average  of  1,045  per 
year). 

(B)  Blainville’s  beaked  whale 
(Mdsoplodon  densirostris) — 4.800  (an 
avtnage  of  900  per  year). 

(C)  Bottlenose  doljihin  [Tiirsinps 
tnmcdtus) — 17,505  (an  average  of  8,518 
])er  year). 

(li)  (invier’s  beaked  whale  (Ziphius 
cdvirostris) — 84.840  (an  av^;rag(^  of  0,808 
per  year). 

(E)  Dwarf  sperm  whale  (Kogid  sinid) — 
11,880  (an  average  of  2.870  ])er  year). 

(F)  Dali’s  porpoi.se  (Phocodnoiddd 
ddlli) — 20,075  (an  average  of  5,215  per 
y(!ar). 

(G)  False  killer  whale  (Psdudorcd 
ci'dssiddns),  Hawaii  Insular — 20  (an 
average  of  4  per  year) . 

(H)  Fal.se  killer  whale  (Psmidorcd 
ci'dssidens) — 255  (an  average  of  51  per 
year). 

(I)  Fraser’s  dol})hin  [Ldgenoddlphis 
hosdi) — 225  (an  average  of  45  j)er  year). 

(J)  Killer  whale  [Orcinus  orcd) — 885 
(an  average  of  07  i)er  year). 

(K)  Kogid  s])p. — 0,100  (an  average  of 
1,282  per  year). 

(L)  Long-heaked  common  dolphin 
(Ddiphinus  capoiisis) — 289,255  (an 
average  of  47,851  j)er  year). 

(M)  Longman’s  beaked  whale 
[Indopdcetus  pdcificds) — 2.180  (an 
average  of  480  per  year). 

(N)  Melon-headed  whale 
[Peponocdphdld  (doclid) — 020  (an 
average  of  124  jjer  year). 

(f))  Me.soplodon  beaked  whale.s — 
1,725  (an  average  of  845  j)er  year). 

(P)  Northern  right  whale  dolj)hin 
(Lissode;I})his  boiv(dis) — 28.045  (an 
average  of  5,729  })er  year). 

(Q)  Pacific  white-sided  doli)hin 
(Ldgonorhynchiis  nbliquidons) — 24,020 
(an  average  of  4,924  ])er  year). 


(R)  Pantropical  spotted  dol])hin 
[Stondlld  dttddudtd) — 8,425  (an  average 
of  ()85  per  year). 

(S)  Pygmy  killer  whaU;  (Foidsd 
dttonudtd) — 805  (an  average  of  01  ])er 
year). 

(T)  Pygmy  ,s])erm  whale  [Kogici 
bi'dviceps) — 585  (an  average;  of  117  p(;r 
y(;ar). 

(II)  Ri.sso’s  dol|)hin  ((irdnipus 
grisdds) — 44,2()0  (an  average  of  8,852 
])(;r  y(;ar). 

(V)  Rough-toothed  dolphin  (.S/e;;o 
brodanensis) — 2.050  (an  average  of  410 
p(;r  year). 

(\V)  Short-beaked  common  dolphin 
[Ddlphinds  delphis) — 018,740  (an 
average  of  122,748  per  year). 

(X)  Short-finned  pilot  whah; 
[Globicephdld  mdcrorbvncbus) — 4,880 
(an  average  of  870  per  year). 

(Y)  Sperm  whale  [Physotor 
nuici'ocdph(dus) — 1,815  (an  average  of 
208  per  year). 

(Z)  S])inner  ilolphin  (Stonelhi 
longirostris) — 885  (an  average  of  107  jk;!' 
year). 

(AA)  Stri])ed  dolphin  (Stoiwlld 
codi'uldcdbd) — 0,885  (an  average  of  1,207 
j)er  year). 

(iii)  Pinnij)eds: 

(A)  Galifornia  sea  lion  [Zdlophiis 
cedifornidnus) — (j5.190  (an  av(;rage  of 
18,088  per  year). 

(B)  GnadalnjK;  fur  .seal  (Arctocdphdlus 
tow  nsondi) — 1,845  (an  av(;rage  of  209 
])(;r  yi;ar). 

(G)  Harbor  s(;al  (Phocd  vHuIind) — 
4,400  (an  average  of  892  jier  year). 

(D)  Hawaiian  monk  seal  (Moiidchus 
scluniinshindi) — 1 ,790  (an  average  of 
858  per  year). 

(E)  Northern  elephant  seal  (Miroungd 
(ingnstirostris) — 18,500  (an  average  of 
2,71 2  j)er  vear). 

(F)  North(;rn  fur  seal  [Qdlorhinus 
ursinus) — 5,440  (an  average  of  1,088  per 
year). 

(5)  Level  A  Harassment  for  all  Testing 
Activities: 

(i)  Mysticetes: 

(A)  Gray  whale  (Eschrichtius 
robiistus) — 5  (an  av(;rage  of  1  per  vear). 

(B)  I  Reserved). 

(ii)  Odontocetes: 

(A)  Dwarf  .sj)erm  whale  (Kogid  sinui) — 
140  (an  average  of  28  i)er  year). 

(B)  Dali’s  porj)oi.se  (Pbocoanoidod 
ddlli) — 100  (an  average  of  82  per  year). 

(G)  Kogid  spj). — 80  (an  av(;rage  of  0 
p(;r  year). 

(li)  Long-beaked  common  doljihin 
(Ddlphiiuis  (xtponsis) — 10  (an  average;  of 
2  ])er  year). 

(E)  Northern  right  whale  dolphin 
(Lissodolphis  borodlis) — 5  (an  average  of 
1  jK;r  year). 

(F)  Pacific  white-sided  dolphin 
(iMgdnorhynchus  obliquidons) — 5  (an 
average  of  1  j)er  year). 


(G)  Pantropical  .sj)otted  doljjhin 
(Stdiidlld  dttonudtd) — 10  (an  average  of  2 
per  year). 

(H)  Pygmy  sperm  whah;  (Kogid 
brovicops) — 5  (an  average  of  1  p(;r  y(;ar). 

(I)  Risso’s  dol])hin  (Gmiupus 
grisdus) — 5  (an  av(;rage  of  1  per  ytiar). 

(J)  Short-bt;aked  common  dolphin 
(Ddlpbiniis  delphis) — 200  (an  average  t)f 
40  per  y(;ar). 

(K)  Spinner  dolphin  (Stenelld 
longirostris) — 5  (an  av(;rage  of  1  p(;r 
year). 

(L)  Striped  dolphin  (Stentdlo 
coerulddlbd) — 5  (an  average  of  1  per 
year). 

(iii)  Pinnipeds: 

(A)  Galifornia  sea  lion  (Zdlophus 
cedifornidnus) — 85  (an  average  of  17  per 
year). 

(B)  Harbor  seal  (Pliocd  vUnlinn) — 15 
(an  average  of  8  p(;r  year). 

(G)  Northern  elephant  seal  (Miroungd 
(ingnstirostris) — 25  (an  average  of  5  ])er 
year). 

(D)  North(;rn  fur  seal  (Gdllorhinus 
ursinus) — 15  (an  average  of  8  per  vear). 

(8)  Mortality  for  all  Te.sting  Activities: 

(i)  No  more  than  95  mortalities  (an 
average  of  19  per  year)  applicable  to  any 
small  odontocete  or  pinniped  species 
from  an  impul.se  source. 

(ii)  No  more  than  8  large  whale 
mortalities  (no  more  than  2  in  any  given 
year)  from  vessel  strike. 

§218.73  Prohibitions. 

Notwithstanding  takings 
contemplated  in  §218.72  and 
authorized  by  an  LOA  issued  nniler 
§§  21(i.l()()  and  218.77  of  this  chapter, 
no  person  in  connection  with  the 
activities  de.scribed  in  §218.70  mav: 

(a)  Take  any  marine  mammal  not 
specified  in  §  218.72(c); 

(b)  Take  any  marine  mammal 
sjjecified  in  §  218.72(c)  other  than  by 
incidental  take  as  specified  in 

§  218.72(c): 

(c)  'fake  a  marine  mammal  specifier! 
in  §218.72((:)  if  such  taking  results  in 
more  than  a  negligible  impact  on  the 
.s))ecie,s  or  stocks  of  such  marine 
mammal:  or 

(d)  Violate;,  or  fail  to  comply  with,  the 
terms,  conilitions,  and  reeiuirements  of 
these  regulations  or  an  L()A  i.ssued 
under  §§210.100  and  218.77. 

§218.74  Mitigation. 

(a)  When  conducting  training  and 
testing  activities,  as  identified  in 
§218.70,  the  mitigation  measures 
contained  in  the  LOA  i.ssued  under 
§§210.100  and  218.77  of  this  chapter 
mu.st  be  imi)lemented.  These  mitigation 
measures  include,  but  are  not  limited  to: 

(1)  Lookouts.  'I’he  following  are 
l)rotective  measures  concerning  the  usr; 
of  lookouts. 
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(i)  Lookouts  positioned  on  surlaee 
ships  will  1)0  dedicated  s«)lely  to  diligent 
oh.servation  of  the  air  and  surface  of  the 
water.  Their  observation  ohjetlives  will 
include,  hut  are  not  limited  to.  detecting 
the  presence  of  biological  resources  ami 
recreational  or  fishing  boats,  observing 
buffer  zones,  and  monitoring  for  vessel 
and  personnel  safety  concerns. 

(ii)  Lookouts  positioned  in  aircraft  or 
on  boats  will,  to  the  maximum  extent 
practicable  and  consistent  with  aircraft 
and  boat  .safety  and  training  and  testing 
retjuirements,  comply  with  the 
oh.servation  objectives  described  above 
in  §218.74  (a)(l)(i). 

(iii)  Lookout  measures  for  non- 
inn)id.sive  sound: 

(A)  With  the  exception  of  ve.ssels  less 
than  ().')  ft  (20  m)  in  length  and  the 
Littoral  Combat  ,Sbi|)  (and  similar 
ve.ssels  which  are  minimally  manned), 
ships  using  low-frequency  or  hull- 
mounted  mid-fretpiency  active  .sonar 
sources  a.ssociated  with  anti-submarine 
warfare  and  mine  warfare  activities  at 
.sea  will  have  two  lookouts  at  the 
forward  position  of  the  vessel.  For  the 
purpo.ses  of  this  rule,  low-freciuencv 
active  sonar  does  not  include  surface 
towed  array  surveillanc;e  system  low- 
fretpiency  active  sonar. 

(13)  While  using  low-fre(piencv  or 
bull-mounted  mid-frecpiency  active 
.sonar  sources  associated  with  anti¬ 
submarine  warfare  and  mine  warfare 
activities  at  sea.  vessels  less  than  ().'>  ft 
(20  m)  in  length  and  the  Littoral  ('ombat 
•Ship  (and  similar  ves.sels  which  are 
minimally  manned)  will  have  one 
lookout  at  the  forward  ])o.sition  of  the 
ves.sel  due  to  s])ace  and  manning 
re.strictions. 

(C)  Ships  conducting  active  .sonar 
activities  while  moored  or  at  anchor 
(including  j)ierside  testing  or 
maintenance)  will  maintain  one 
lookout. 

(I))  Ships  or  aircraft  conducting  non- 
bull-mounted  micl-frecpiency  active 
sonar,  such  as  helicopter  dij)])ing  sonar 
.systems,  will  maintain  one  lookout. 

(E)  Surface  ships  or  aircraft 
conducting  higb-fre(]uency  or  non-bull- 
mounted  mid-fre(piency  active  .sonar 
activities  associated  with  anti¬ 
submarine  warfare  and  mine  warfare 
activities  at  sea  will  have  one  lookout. 

(iii)  Lookout  measures  for  ex])lo.sive.s 
and  im|)ul.sive  sound: 

(A)  Aircraft  conducting  lEER 
sonobuoy  activities  will  have  one 
lookout. 

(13)  Surface  ves.sels  conducting  anti- 
.swimmer  grenade  activities  will  have 
one  lookout. 

((])  During  general  mine 
countermeasure  and  neutralization 
activities  using  up  to  a  .'iOO-lb  net 


ex])losive  weight  detonation  (bin  ElO 
and  below),  ve.ssels  greater  than  200  ft 
will  have  two  lookouts,  while  ve.ssels 
less  than  200  ft  will  have  one  lookout. 

(D)  (leneral  mine  countermeasure  and 
neutralization  activities  using  a  .'301  to 
().')0-lb  net  explosive  weight  detonation 
(bin  Ell),  will  have  two  lookouts.  One 
lookout  will  be  |)ositioned  in  an  aircraft 
and  one  in  a  support  ves.sel. 

(E)  Mine  neutralization  activities 
involving  diver-placed  charges  using  u]) 
to  a  20-11)  net  explosive  weight 
detonation  will  have  one  lookout. 

(F)  Mine  neutralization  activities 
involving  divei'-])laced  charges  using  a 
21  to  100-11)  net  explosive  weight 
detonation  (E8)  will  have  two  lookouts. 
One  lookout  will  he  positioned  in  each 
of  the  two  su])])oi't  ves.sels.  If  aircraft  are 
used,  the  pilot  or  member  of  the  aircrew 
will  serve  as  an  additional  lookout.  The 
divers  placing  the  chaiges  on  mines  will 
repoi't  all  niarine  mamnial  sightings  to 
their  dive  .sup])ort  ves.sel. 

((J)  When  mine  neutialization 
activities  using  diver-placed  charges 
with  uj)  to  a  20-11)  net  explosive  weight 
detonation  (bin  EO)  are  conducted  with 
a  time-delay  firing  device,  four  lookouts 
will  he  u.sed.  Two  lookouts  will  he 
positioned  in  each  of  two.sn)all  rigid 
l)ull  inflatable  boats.  When  aii'ciaft  aie 
used,  the  pilot  or  men)her  of  the  aii'crew 
will  serve  as  an  additional  lookout.  The 
divers  placing  the  charges  on  mines  will 
report  all  marine  mammal  sightings  to 
their  dive  .support  ves.sel. 

(11)  Surface  vessels  conducting  line 
charge  testing  will  have  one  lookout. 

(1)  Surface  vessels  or  aircraft 
conducting  small-  and  medium-c.aliher 
gunnery  exerci.ses  will  have  one 
lookout. 

0)  Surfac:e  vessels  or  aircraft 
conducting  large-caliber  gunnery 
exercises  will  have  one  lookout. 

(K)  Surface  vessels  or  aircraft 
conducting  missile  exercises  against 
surface  taigets  will  have  one  lookout. 

(L)  Airciaft  conducting  bombing 
exercises  will  have  one  lookout. 

(M)  During  explosive  torpeilo  testing, 
one  lookout  will  he  used  and  j)ositioned 
in  an  aircraft. 

(N)  During  sinking  exercises,  two 
lookouts  will  he  used.  One  lookout  will 
he  positioned  in  an  airci’aft  and  one  on 
a  surface  vessel. 

(O)  Each  surface  vessel  suj)porting  at- 
sea  explosive  testing  will  have  at  least 
one  lookout. 

(F)  During  pile  driving,  one  lookout 
will  he  used  and  positioned  on  the 
platform  that  will  maximize  the 
j)otential  for  marine  mammal  sightings 
(e.g.,  the  shore,  an  elevated  causeway,  or 
on  a  shij)). 


(Q)  Surface  vessels  conducting 
explosive  and  non-explosive  large- 
t;aliher  gunnery  exei'cises  will  have  one 
lookout,  'fhis  may  he  the  same  lookout 
used  dining  large-caliber  gunnery 
exerci.ses  with  a  surface  target. 

(iv)  Lookout  measures  for  physical 
strike  and  disturbance: 

(A)  While  underway,  surface  shi]).s 
will  have  at  least  one  lookout. 

(13)  During  ac:tivities  using  towed  in¬ 
water  devices,  one  lookout  will  he  u.sed. 

(Ci)  Activities  involving  non-explosive 
piactice  munitions  (e.g.,  small-, 
metlium-,  and  large-caliber  gunnerv 
exerci.ses)  using  a  surface  target  will 
have  one  lookout. 

(D)  During  activities  involving  non- 
explosive  bombing  exercises,  one 
lookout  will  he  u.sed. 

(2)  \Iiti;^(iiion  Zones.  The  following 
are  protective  measures  c:oncerning  the 
implementation  of  mitigation  zones. 

(i)  Mitigation  zones  will  he  measured 
as  the  radius  from  a  source  and 
i’e])re.sent  a  di.stance  to  he  monitored. 

(ii)  Visual  detections  of  marine 
mammals  within  a  mitigation  zone  will 
he  communicated  immediately  to  a 
watch  station  for  information 
dis.semination  and  apj)ropriate  action. 

(iii)  Mitigation  zones  for  non- 
impulsive  sound:  ' 

(A)  When  marine  mammals  are 
detected  by  any  means,  the  Navy  shall 
ensure  that  low-freipiency  and  hull- 
mounted  mid-frequency  active  sonar 
transmission  levels  are  limited  to  at 
least  (i  dl3  below  normal  operating  levels 
if  any  detected  marine  mammals  are 
within  1,000  yd  (014  m)  of  the  sonar 
dome  (the  how). 

(13)  The  Navy  shall  ensure  that  low- 
freipiency  and  hull-mounted  mid- 
frecpiency  active  sonar  transmissions  are 
limited  to  at  lea.st  10  dI3  below  the 
e(pii])ment’s  normal  operating  level  if 
any  detected  marine  mammals  are 
within  500  yd  (457  m)  of  the  sonar 
dome. 

(C)  The  Navy  shall  ensure  that  low- 
frecpiency  and  hull-mounted  mid¬ 
frequency  active  sonar  transmissions  are 
ceased  if  any  detected  marine  mammals 
are  within  200  yd  (183  m)  of  the  .sonar 
dome.  Transmissions  will  not  resume 
until  the  marine  mammal  has  been  seen 
to  leave  the  area,  has  not  been  detected 
for  30  minutes,  or  the  ve.ssel  has 
transited  more  than  2,000  vd  beyond  the 
location  of  the  last  detection. 

(D)  When  marine  mammals  are 
detecteil  by  any  means,  the  Navy  shall 
ensure  that  high-frecjuency  and  non¬ 
hull-mounted  mid-frequency  active 
st)nar  transmi.ssion  levels  are  ceased  if 

'  Ttu!  mitigation  zono  would  In;  ZOO  yd  lor  low- 
fr(!(|U(!ncy  non-liidl  inounlod  sources  in  l)in  1.F4. 


Federal  Register /Vol.  78,  No.  21 /Thursday,  January  31,  2013 / Proposed  Rules 


7045 


any  dotcH.tod  marine  mammals  are 
within  200  yd  (183  m)  of  the  source. 
Transmissions  will  not  resume  until  the 
marine  mammal  has  been  seen  to  leave 
the  area,  has  not  been  detected  for  30 
minutes,  or  the  vessel  has  transited 
more  than  2.000  yd  beyond  the  location 
of  the  last  det(!ction. 

(F)  Special  conditions  applicable  for 
dol])hins  and  ])orj)oise.s  only:  If.  after 
conducting  an  initial  maneuver  to  avoid 
clo.se  (]uarters  with  dolphins  or 
l)orpoises,  the  Officer  of  the  Deck 
concludes  that  dol])hins  or  porpoises 
are  deliberately  closing  to  ride  the 
ves.sel's  how  wave,  no  further  mitigation 
actions  are  necessary  while  the  (h)lphins 
or  ])orpoi.ses  continue  to  exhibit  how 
wave  riding  behavior. 

(F)  Prior  to  start  up  or  restart  of  active 
.sonar,  operators  shall  check  that  the 
mitigation  zone  radius  around  the 
.sound  source  is  clear  of  marine 
mammals. 

(G)  CJenerally,  the  Navv  shall  oj)erate 
.sonar  at  the  lowest  ])racticahle  level,  not 
to  exceed  23.'i  (113,  (;xce])t  as  riKpiired  to 
iiKMit  tactical  training  objectives. 

(iv)  Mitigation  zones  for  explosive; 
and  impulsive  sound: 

(A)  A  mitigation  zone  with  a  radius  of 
(>()()  yd  (.'349  m)  .shall  he  estahli.shed  for 
lEER  sonohuovs  (bin  E4). 

(13)  A  mitigation  zone  with  a  radius  of 
3.'i()  yd  (320  m)  shall  he  established  for 
(;x])losive  sonohuovs  using  0.0  to  2.5  Ih 
net  exj)losive  weight  (bin  E3). 

(G)  A  mitigation  zone  with  a  radius  of 
200  yd  (183  m)  shall  he  (;.stal)lished  for 
anti-swimmer  grenades  (bin  E2). 

(D)  A  mitigation  zone  ranging  from 
3.')0  yd  (320  m)  to  8.'i0  yd  (777  m), 
dej)end(;nt  on  charge  size,  shall  he 
(;stal)lish(;d  for  mine  countermeasure 
and  neutralization  activities  using 
positive  control  firing  devic(;s. 

Mitigation  zone  distances  are  sp(;cified 
for  charge  size  in  Table  11-2  of  the 
Navy’s  application. 

(E)  A  mitigation  zone  with  a  radius  of 
1,000  yd  (91. I  m)  shall  he  established  for 
mine  neutralization  divc;r  placed  mines 
using  time-delay  firing  devic(;s  (bin  EO). 

(F1  a  mitigation  zone  with  a  radius  of 
900  yd  (823  m)  shall  he  e.stahlished  for 
ordnance  t(;sting  (line  charge  t(;sting) 
(bin  E4). 

(G)  A  mitigation  zone  with  a  radius  of 
200  yd  (183  m)  shall  he  e.stahlished  for 
small-  and  medium-caliber  gunnerv 
(;xercise.s  with  a  surface  target  (bin  E2). 

(11)  A  mitigation  zone  with  a  radius  of 
000  yd  (.'349  m)  shall  he  e.stahlished  for 
large-caliber  gunnerv  ex(;rcises  with  a 
surface  target  (bin  E.5). 

(1)  A  mitigation  zone  with  a  radius  of 
900  yd  (823  m)  shall  he  established  for 
missile  exercises  with  up  to  2.'30  lb  net 


explosive  weight  and  a  surface  target 
(bin  E9). 

0)  A  mitigation  zone  with  a  radius  of 
2,000  yd  (1.8  km)  shall  he  established 
for  missile  exercis(;s  with  2.'31  to  .'300  Ih 
net  explosive  weight  and  a  surface  target 
(ElO). 

(K)  A  mitigation  zone  with  a  radius  of 
2, .'300  yd  (2.3  km)  shall  hi;  estahli.sh(;d 
for  homhing  exerci.si;s  (bin  El  2). 

(L)  A  mitigation  zone  with  a  radius  of 
2,100  yd  (l.t)  km)  shall  he  {;stal)lished 
for  lorp(;do  ((;xplosive)  t(;.sting  (bin  Ell). 

(M)  A  mitigation  zone  with  a  radius 
of  2. .'3  nautical  mili;s  shall  he  i;.stahlished 
for  sinking  (;xercisi;s  (bin  El 2). 

(N)  A  mitigation  zone  with  a  radius  of 
1.(300  yd  (1.4  km)  shall  he  ixstahlished 
for  at-.sea  explosive  testing  (bin  E.'3). 

(O)  A  mitigation  zone  with  a  radius  of 
(30  yd  (.'3.'3  m)  shall  he  ixstahlished  for 
elevated  causeway  .syst(;m  j)ile  driving. 

(v)  Mitigation  zom;s  lor  ves.sels  and 
in- water  devic(;s: 

(A)  A  mitigation  zone  of  .'300  yd  (4.57 
m)  for  observed  whales  and  200  vd  (183 
Ill)  for  all  other  marine  mammals 
(except  how  riding  dolphins)  shall  hi; 
(;stal)lished  for  all  vessel  movement, 
providing  it  is  .safe  to  do  so. 

(B)  A  mitigation  zone  of  250  yd  (229 
111)  shall  he  estahli.shed  for  all  towed  in- 
wat(;r  devices,  providing  it  is  safe  to  do 
so. 

(vi)  Mitigation  zones  for  non- 
exjilosive  practice  munitions: 

(A)  A  mitigation  zone  of  200  yd  (183 
in)  shall  he  established  for  small, 
medium,  and  large  calih(;r  gunnerv 
exi;rcises  using  a  surface  target. 

(13)  A  mitigation  zone  of  1,000  yd  (914 
Ill)  shall  he  established  for  homhing 
exercises. 

(vii)  Mitigation  zones  for  the  u.se  of 
Navy  s(;a  lions: 

(A)  If  a  monk  seal  is  .seen  approaching 
or  within  100  in  of  a  Navy  sea  lion,  the 
handler  will  hold  the  Navy  sea  lion  in 
the  boat  or  recall  the  Navy  .sea  lion 
immediately  if  it  has  already  been 
released. 

(3)  Hiuujihack  Whale  Gautionary  Area 

(i)  The  Navy  will  maintain  a  5-kni 
(3.1-nii)  buffer  zone  between  Diicemher 
15  and  April  15  where  conducting 
exercis(;s  will  niipiire  authorization  hv 
the  Gommander,  IJ.iS.  Pacific  Flei;t 
(GPF). 

(ii)  If  authorized,  the  GPF  will  provide 
sj)ecific  direction  on  nitpiired  mitigation 
prior  to  o|)erational  units  transiting  to 
and  training  in  the  aiua. 

(iii)  The  Navy  will  provide  NMFS 
with  advance  notification  of  any  mid- 
freijuency  active  sonar  training  and 
testing  activiti(;s  in  the  huinjihack  whale 
cautionary  ari;a. 

(4)  Stranding  Resnonse  Plan 

(i)  The  Navy  shall  abide  hv  the  letter 
of  the  “.Stranding  Response  Plan  for 


Major  Navy  Training  Exercisiis  in  the 
H.STT  Study  Ar(;a,”  to  include  the 
following  miiasures: 

(A)  .Shutdown  Procedures — When  an 
Uncommon  Stranding  Ev(;nt  (U.SE — 
defined  in  §  218.71(h)(l ))  occurs  during 
a  Major  dTaining  Exercise  (MTE)  in  the 
H.STT  .Study  Area,  the  Navv  shall 
imjilement  the  proc(;dur(;s  described 
below. 

(1)  The  Navy  shall  implemi;nt  a 
sluitdowii  (as  defined  §  218.71(h)(2)) 
when  advi.sed  by  a  NMF.S  Office  of 
Proti;cted  Resources  llead(iuart(;rs 
.Senior  Official  designated  in  the  H.STT 
.Study  Area  .Stranding  Gonummication 
Protocol  that  a  U.SE  involving  live 
animals  has  lH;en  identified  and  that  at 
least  one  live  animal  is  located  in  the 
water.  NMFS  and  the  Navy  will 
maintain  a  dialogue,  as  needed, 
regarding  the  identification  of  the  USE 
and  the  potential  need  to  imj)l(;ment 
shutdown  proceduriis. 

(2)  Any  shutdown  in  a  given  area 
shall  r(;main  in  effect  in  that  ari;a  until 
NMF.S  advisi;s  the  Navy  that  the 
snl)ject(s)  of  the  U.SE  at  that  area  die  or 
are  euthanized,  or  that  all  live  animals 
involved  in  the  U.SE  at  that  aiua  have 
left  the  ar(;a  (eithiir  of  their  own  volition 
or  herded). 

(3)  If  the  Navy  finds  an  injuriid  or 
dead  animal  floating  at  s(;a  during  an 
MTE,  the  Navy  shall  notify  NMF.S 
immediately  or  as  .soon  as  operational 
.security  considerations  allow.  'I’lie  Navy 
shall  j)rovide  NMF.S  with  .s|)eci{;s  or 
description  of  the  animal(.s),  the 
condition  of  the  animal(.s),  including 
carcass  condition  if  the  animal(.s)  is/are 
d(;ad,  location,  time  of  first  discovery, 
observed  behavior  (if  alive),  and  jjhoto 
or  video  (if  available).  Based  on  the 
information  provided.  NFM.S  will 
determine  if,  and  advise  the  Navy 
whether  a  modified  shutdown  is 
ajipropriate  on  a  case-hy-ca.se  basis. 

(4)  In  the  (;vent,  following  a  U.SE,  that 
{|ualified  individuals  are  attempting  to 
herd  animals  hack  out  to  the  ojien  ocean 
and  animals  are  not  willing  to  h;ave,  or 
animals  are  seen  repeatedly  heading  for 
the  oj)(;n  ocean  hut  turning  hack  to 
.shore,  NMF.S  and  the  Navy  .shall 
coordinate  (including  an  inv(;.stigation 
of  other  ])otential  anthropogenic 
stn;ssors  in  the  area)  to  determine  if  the 
proximity  of  mid-friKjuency  active  .sonar 
training  activitiiis  or  i;xplosive 
detonations,  though  farthiir  than  14 
nautical  inihis  from  the  di.stres.sed 
animal(s),  is  likely  coutrihuting  to  the 
auimals’  refusal  to  return  to  the  open 
water.  If  so,  NMFS  and  the  Navy  will 
further  coordinate  to  determine  what 
measur(;.s  are  necessary  to  improve  the 
probability  that  the  animals  will  return 


to  opoii  water  and  inijileinent  those 
measures  as  appropriate. 

(B)  Within  72  lionrs  of  NMFS 

nnliryinB,lu,N„vv„ril.„p„.s„n,:.M,fa 

I  SC.  Iho  Nnvy  .sliiill  providf*  aviiiUiCIc 
information  to  NMFS  (per  tJie  USTT 
Study  Area  Communication  Frotocol) 
rtJf^anling  tlie  location,  nmnl)er  and 
types  of  acoiistic/exj)losive  sources 
liirectmn  and  speed  of  units  n.sine  mid- 
frcHpiency  active  sonar,  and  marine 
mammal  sif>htin{>s  information 
associated  with  training  activities 
occurring  within  «()  nautical  miles  (14« 
KinJ  and  72  hours  jnior  to  the  USE 
event  Information  not  initially  available 
n.garding  the  80-nautical  miles  (148- 
kin  .  72-hour  period  jirior  to  the  event 
will  he  provided  as  soon  as  it  hecoines 
•ivailahle.  Ihe  Navy  will  jirovide  NMFS 
investigative  teams  with  additional 
relevant  unclassified  information  as 
re(|uested,  if  available. 

(h)  I  Reserved  I 

reporting.  'o'-  monitoring  and 

(a)  As  outlined  in  the  HS'IT  Study 
Area  Stranding  Comnmnication  Flan 
the  Holder  of  the  Authorization  must’ 
notify  NMFS  immediatelv  (or  as  soon  as 
oiiera  lonal  .security  considerations 
allow)  if  the.sjiecified  activity  identified 
m  t}  218.70  IS  thought  to  have  re.siilted 

or  injury  of  any  marine 

mammals,  or  m  any  take  of  marine 
identified  in  S218  71 
(h  the  Holder  of  the  E(M  imi.st 
conduct  all  monitoring  and  reiniired 
reporting  under  the  IXM.  including 

",’S  "."'I  I-T;  T  MnniInrinB  I'lim. 

l<.K.oilonil  N<ililr(;iition  oUnjurod  (ir 
IJead  Marine  Maminaks — Navy 
personnel  shall  ensure  that  NMFS 
(regional  .stranding  coordinator)  is 
notified  immediately  (or  as  .soon  as 
operational  .security  considerations 
allow)  if  an  injured  or  dead  marine 
mammal  is  found  during  or  shortly 
after,  and  in  the  vicinity  of.  a  Navy  i 

training  or  testing  activity  utilizing  mid- 
or  high-fre(]uency  active  sonar,  or 
underwater  exjilosive  detonations.  The  , 
Na\ y  shall  provide  NMFS  with  species 
or  description  of  the  animal(.s),  the 
condition  of  the  animal(s)  (including 
carcass  condition  if  the  animal  is  dead) 
lo(;ation.  time  of  first  discovery, 
oh.served  behaviors  (if  alive),  ami  jihoto  li 
f)r  video  (if  available),  'f’he  Navy  shall 
consult  the  Stranding  Response  Plan  to 
obtain  more  specific  rejKirting  n 

re(|uirement.s  Jor  spcH.ific  circumstances.  „ 
(d)  Annual  HSIT  Monitoring  Plan 
Report-The  Navy  shall  submit  an 
annual  report  describing  the 
miploinentation  and  results  (through 
Novcmiber  of  the  same  year)  of  the  HST'I'  <■ 
Monitoring  Plan,  desc.-ribed  in  §218.7.'5.  1 


Data  collection  methods  will  be 
standardized  across  range  complexes 
am  Study  areas  to  allow  for  comparison 
m  different  geographic  locations. 
Although  additional  information  will  he 
gatfiered,  the  jirotected  .sjiecies 
(jbservers  collecting  marine  mammal 
data  pimpiant  to  the  HSTT  Monitoring 
Ian  shall,  at  a  minimum,  provide  tin; 
same  marine  inammai  ob.servation  data 
reipnred  in  (}218.7.'‘).  The  HSTT 

P*'"vided  to 

NMhS  within  a  larger  report  that 
mclude.s  the  recpiired  Monitoring  Plan 
reports  from  multi, ile  range  com, ilexes 
and  study  areas. 

(e)  Annual  HSTT  Exerci.se  Re,iort- 
1  lie  Navy  shall  submit  an  annual  HSTT 
Exercise  Re,)ort.  This  re,)ort  shall 
^  contain  information  identified  in 
sub.sections  S218.7.'S  (e)(1-'5) 

(1)  MFAS/HFAS  Major  Training 
■xerci.se.s— This  section  shall  contain 
tJie  following  information  for  Major 
,  rrainmg  Exercises  (MTEs.  which 
niclude  RIMPAC,  IJSWEX.and  Multi 
Sti  ike  (,rou,))  conducted  in  the  HRC; 

MTF)  ^ each 

,  (A)  Exercise  designator. 

(B)  Date  that  exerci.se  began  and 
ended. 

(f')  Eoc:ation. 

(D)  Numherand  ty,)es  of  active 
sources  used  in  the  exercise. 

(K)  Number  and  tv,)es  of  ,)a.ssive 
acoushc  siHirces  used  in  exerci.se. 

(f)  Number  and  tv,)es  of  vessels 

"‘7/!’;' T  7*7;  in  exerc’ise. 

PjJ  1  otal  flours  of  observation  by 
watchstanders. 

(H)  Total  hours  of  all  active  sonar 

source  o,ieration.  ] 

(I)  T()tal  hours  of  each  active  .sonar  ( 

source  bin.  ^ 

0)  Wave  height  (high,  low,  and  i 

average  during  exercise). 

(ii)  Individual  marine  mammal  ( 

info  (for sig|,ii„g  j,,  , 

(A)  I 

^ocation  of  sighting. 

of m  indication  H 

of  w  hale/dol,)hin/,)inni,)ed)  C 

(C)  Number  of  individuaks.  i, 

(D)  Calves  observed  (y/n).  j^i 

(E)  Initial  Detection  Sensor.  7 

(h)  Indication  of  s,)ecific  t v,)e  of  „ 

plat  (,rm  ob.servation  made  from 
(•nduding.forexani,)le,whattv,)eof  d 

surface  ve.s.sel,  i.e.,  I-FC.  DDC.  or  CC).  re 

(C)  Length  of  timeob.server.s 
maintained  visual  contact  with  marine 
niammal.  I'- 

(H)  Wave  height  (in  feet). 

(I)  Visibility. 

(J)  Sonar  source  in  u.se  (y/n). 

(K)  Indication  of  whether  animal  is 

7  r  o'.  ’  vd,  ca, 

1 ,000  to  2,000  yd,  or  >2,000  yd  from  ‘  i 


sonar  .source  in  ,)aragra,)h  (f)(l  )(ii)(J)  of 
tins  section. 

on  (L)  Mitigation  Implementation— 

U  hether  o,)eration  of  sonar  sensor  was 
lie  (  (hayed,  or  sonar  was  ,)owered  or  shut 
down,  and  how  long  the  delay  was. 

M)  If  source  in  u.se  (see  iiaraeranh 

;  (n(l)(ii)())  of  this  .section)  is  huh- 

mounfed.  t  rue  bearing  of  animal  from 
ii  shi,).  true  direction  of  shi,)’.s  travel,  and 
eslimation  of  animal's  motion  relative  to 
ship  (ojionmg,  clo.sing.  ,)arallel). 

(N)  Ohsmvf^i  In-havior.  Watchstanders 
sfia  1  re,)ort,  in  ,)lain  language  and 
;  without  trying  to  categorize  in  any  way 
he  oh.served  behavior  of  the  animals  ' 
(such  as  animal  closing  to  bow  ride. 

I  Itaralleling  cour,se/s,)eed,  floating  on 
surface  and  not  swimming,  etc.). 

(ill)  An  evaluation  (ha.sed  on  (iata 
gathered  during  all  of  the  MTEs)  of  the 
efh^ctivcmess  of  mitigation  measures 
c  esigned  to  avoid  ex,)osing  animals  to 
mu  -tre(,uency  active  sonar.  This 
ovahiation  shall  identify  the  .s|)ecific 
oliservations  that  su, 1,1011  anv 
conclusions  the  Navy  reaches  about  the 
V’V'I  mitigation. 

(2)  /ESll  Summary.  This  .section  .shall 
include  the  following  information  as 
summarized  from  both  MTEs  and  non- 
ma|or  training  exerci.ses  (i.e.,  unit-level 
exen.ises  such  as  TRACKEXs)- 
(iJ  l()tal  annual  hours  of  each  .sonar 
source  bin. 

(ii)  lotal  hours  (from  December  I."! 

Iln  ough  A,iril  15)  of  hull-mounted 
(iclive  sonar  ojieration  occurring  in  the 
douse  huni,iback  areas  ,ihis  a  5-km 
buffer,  but  not  including  the  Pacific 
^‘•ssile  Range  Facility. 

(Hi)  lotal  estimated  annual  hours  of 
hull-mounted  active  sonar  o,ieration 
oonducted  in  the  Hum,iliack  Whale 
Cautionary  area  between  December  15 
mid  A,iril  l.'S. 

(iv)  Cumulative  Impact  Report.  To  the 
extent  firacticalile,  the  Navy,  in 
coordination  with  NMFS,  shall  devdoii 
mid  im,)lement  a  method  of  annuallv 
‘\cmmajor  (i.e.,  other  than' 
RIMPAC,  IJSWEX,  or  Multi-Strike 
Cmou,)  Exercises)  training  exercises 
iililizing  hull-mounted  sonar.  The  report 
shall  ,)re.senl  an  annual  (and  .sea.sonal. 
wheie  practicable)  de,)iction  of  non- 
nui|or  training  exerci.ses  geogra,diicallv 
across  the  HSTT  Study  Area.  The  Navy 
shall  include  (in  the  HSTT  annual 
i'o,)()rl)  a  brief  annual  ,n(jgre.s.s  lUKlate 
on  tlui  status  of  develo,nnent  until  an 
agreoc  -upon  (\vith  NMFS)  method  has 
Hn,)leniented. 

(.f)  SlNkhXs.  Phis  section  shall 

information  for 

each  SINKEX  completed  that  year- 
(A)  Location. 
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(0)  Date  and  time  exercise  began  and 
ended. 

(C)  Total  lionrs  of  ob.servation  l)y 
lookouts  before,  during,  and  after 
exerci.se. 

(13)  Total  number  and  types  of 
ex])losive  source  bins  detonated. 

(E)  Number  and  types  of  |)assive 
acon.stic  sources  used  in  exercise. 

(E)  Total  hours  of  ])assive  acoustic 
.search  time. 

((i)  Number  and  ty])es  of  vessels, 
aircraft,  etc.,  ])articipating  in  exercise. 

(H)  Wave  height  in  feet  (high,  low, 
and  average  during  exercise). 

(I)  Narrative  description  of  sensors 
and  j)latforms  utilizcHl  for  marine 
mammal  defection  and  timeline 
illustrating  bow  marine  mammal 
detciction  was  conductcul. 

(ii)  Individual  marine  mammal 
observation  (by  Navy  Icjokouts) 
information  (gathercul  for  (;ach  marine 
mammal  sighting): 

(A)  Location  of  sighting. 

(13)  Spcicicxs  (if  not  jjossible,  indicate 
whale,  dolphin,  or  ])innij)ed). 

((’)  Numbc!!’  of  individuals. 

(D)  Whether  calves  wene  observed. 

(E)  Initicd  defection  sensor. 

(!•’)  Length  of  time  ob.servers 

maintained  visual  contact  with  marine 
mammal. 

((3)  Wave  height. 

(11)  Visibility. 

(I)  Whether  sighting  was  before, 
during,  or  after  dcctonat  ions/exercise, 
and  how  many  minutccs  before  or  after. 

(J)  Distance  of  marine  mammal  from 
actual  detonations  (or  target  spot  if  not 
yd  detonated). 

(K)  Ohsc^rvcHl  behavior — Lcjokonts  will 
report,  in  plain  language  and  without 
trying  to  categorize  in  any  way,  the 
observed  behavior  of  the  animal(s)  (such 
as  animal  closing  to  bow  ride, 
paralleling  course/spcxul,  lloating  on 
surface  and  not  swimming  cdc.). 
including  spc;ed  and  direction. 

(L)  Resulting  mitigation 
imjdemcmtation — Indicate  whether 
cixplosive  detonations  were  delayed, 
cc^ased,  modified,  or  not  modified  due  tc 
marine  mammal  presenc;e  and  for  bow 
long. 

(M)  If  ob.servation  occurs  while 
(!X])lo.sives  are  detonating  in  the  water, 
indicate  munition  tyjJe  in  use  at  time  of 
marine  mammal  dcjtection. 

(4)  IHEU  Saw  wary.  This  sciction  shall 
include  an  annual  summary  of  the 
following  lEER  information; 

(i)  Total  nnmbcM’  of  lEER  events 
conducted  in  the  ItSTT  Study  Arexe 

(ii)  Total  expended/detonated  rounds 
(buoys). 

(iii)  Total  mnnbcir  of  .self-.scuttled 
lEER  rounds. 

(5)  Explosives  Summary — To  the 
c^xtemt  practicable,  the  Navy  will 


provide  the  information  described 
l)elow  for  all  of  their  cixplosive 
exercises.  Until  the  Navy  i.s  able;  to 
r(;port  in  full  the  information  below, 
they  will  ])rovide  an  annual  n])date  on 
the  Navy’s  ex])losive  tracking  methods, 
including  improvements  from  the 
previous  y(;ar. 

(i)  Total  annual  number  of  each  type; 
e)f  e;xple)sive;  e;xe;re:ise;.s  (e)f  the)se; 
ielentifieel  as  p.irt  e)f  the;  “s})e;e:ifie;el 
cie:tivitv"  in  this  final  rede)  e:e)neliie:te;el  in 
the;  1 ISTT  Stnely  Area. 

(ii)  'I’otal  annual  e;xpe;nek;el/elete)n<ite;el 
reninels  (missile;s,  heembs,  etc.)  fe)r  eae:h 
exj)le)sive  .sonre:e;  bin. 

(g)  Sonar  Exe;re:i.se  Ne)tifie;atie)n — The; 
Navy  shall  sidnnit  to  the;  NMES  ()ffie:e; 
of  Pre)te;e;te;el  Rese)ure:e;.s  (spe;e;ific  contact 
information  to  he  provieleel  in  LOA) 
e;itlu;r  an  ele;e;tre)nie;  (preferably)  or 
verbal  re;])ort  within  fifte;e;n  calenelar 
days  after  the;  e:e)mple;tie)n  e)f  any  majeer 
exe;re:ise;  (RIMPAC,  USWEX,  or  Midti 
Strike;  Gre)uj))  inelie;ating: 

(1)  Loe;atie)n  e)f  the;  e;xe;rcise;. 

(2)  Be;ginning  anel  end  elate;s  of  the; 
e;xe;re:ise;. 

(3)  'ryi)e;  of  e;xe;re;ise;  (e.g.,  RlMl’AC, 
USWEX,  e)r  Midti  Strike;  Group). 

(h)  I  ISTT  Study  Araa  5-yr 
(A)m})rehensive  Baport.  The;  Naw  shall 
submit  te;  NMES  ;i  elraft  report  that 
analvze;s  anel  snmmarize;.s  all  eif  the; 
multi-year  imirine  mammal  infeaination 
giithereel  eluring  ASW  anel  e;xple)sive; 
e;xe;re;i.se;s  fe)r  whie;h  annual  reiieirts  are; 
re;eiuire;el  (Annual  IISTT  Exe;re;i.se; 

Re;])orts  anel  HS'IT  Meiniteiring  Elan 
reports).  This  repea  t  will  he;  suhmitte;el  at 
the;  enel  e)f  the  fourth  ye;ar  of  the;  rule; 
(Nove;mhe;r  2018),  ce)ve;ring  iu:tivitie;s 
that  have;  e)e:e;urre;el  threnigh  June  1,  2018. 

(i)  Cowpiah(wsiva  National  ASIE 
Bapoii.  By  June  2019,  the;  Navy  shall 
submit  a  elraft  (feauprehensive  Natiemal 
Rejairt  that  iinalyzes,  e:ompare;s,  anel 
summarizes  the  ae:tive  soneir  eiata 
gathereel  (threingh  Januarv  1,  2019)  frean 
the  lookouts  in  ae:e:e)rdance  with  the 
Monitoring  Elans  for  MSTT,  AETT, 
MITT,  anel  NWT’r. 

(j)  The;  Navy  shall  responel  to  NMES’ 
e;e)nnne;nts  anel  re;e]ue;st.s  for  aelelitiemal 
information  or  clarifie;atieai  ein  the;  USTT 
Ge)mj)re;he;nsive;  Repeirt,  the;  elraft 
Natiomil  ASW  re;i)ort,  the;  Annual  1  ISTT 
Exe;re:ise;  Rejieirt,  or  the;  Annual  IISTT 
Memitoring  Elan  rejieirt  (eir  the;  multi- 
Remge  (3omple;x  Annual  Memitea  ing  Elan 
Report,  if  that  is  henv  the;  Navy  e:hoe)se;.s 
te;  submit  the;  informatiem)  if  suhmitteel 
within  3  meinths  e)f  re;e:e;i])t.  These; 
repeirts  will  he;  e:eaisiele;re;el  final  after  the; 
Navy  has  aelelre;sse;el  NMES’  e;onune;nts 
eir  jnovieleei  the;  re;e]ue;ste;d  infeainatiein, 
e)r  thre;e;  inemths  afte;r  the  submittal  eif 
the  elraft  if  NME’S  eleu;s  not  e:omment  by 
then. 


§  21 8.76  Applications  for  Letters  of 
Authorization. 

To  ine;iele;ntally  take;  marine;  mammals 
pursuant  to  the;  re;gnlatie)ns  in  this 
suhpart,  the;  U.S.  e:itize;n  (as  elefineel  by 
S  210.100)  e:e)nelucting  the;  ae:tivitv 
ielentifieel  in  §218.70(i;)  (the;  U.S.  Navy) 
must  a])})ly  feir  anel  obtain  either  an 
initial  I.GA  in  ae:e:e)reiane:e;  with  §218.77 
eir  a  renewal  imele;r  §  218.78. 

§218.77  Letters  of  Authorization. 

(a)  An  LOA,  nnle;ss  susj)e;nele;el  eir 
re;ve)ke;el,  will  he;  valiel  feir  a  jierieiel  eif 
time  not  to  e;xe:e;e;d  the;  jierieiel  of  valielity 
of  this  suhiiart. 

(h)  Eiu;h  LOA  will  set  forth: 

(1)  Eermissihle  methoels  eif  ine;ide;ntal 
taking: 

(2)  Me;ans  of  ef  fecting  the;  least 
prae:tie;ahle;  aelverse;  imj)ae:t  em  the; 
sj)e;cie;s.  its  habitat,  anel  on  the 
availability  of  the;  spe;cies  feir 
suhsiste;ne;e;  use;s  (i.e.,  mitigation);  anel 

(3)  Re;epure;ments  feir  mitigeition, 
moniteiring  and  repeirting. 

(e;)  Issuance;  anel  re;ne;wal  eif  the  L(3A 
will  he;  hase;el  on  a  ele;te;rmination  that 
the;  teital  mnnher  of  marine;  mammals 
taken  by  the;  ae:tivity  as  a  whole;  will 
have;  ne;  me)re;  than  a  ne;gligihle;  im])ae:t 
ein  the;  affe;e:te;el  .s|)e;e;ie;s  eir  steie.k  e)f 
marine;  mannnal(s). 

§  21 8.78  Renewal  of  Letters  of 
Authorization  and  Adaptive  Management. 

(a)  A  Le;tte;r  e)f  Antheirizatie)!!  i.ssne;el 
nneler  §§  210.100  anel  218.77  for  the; 
ae:tivity  ielentifieel  in  §  218.70(c)  will  he; 
re;ne;we;el  haseel  upein: 

(1)  Notifie:atie)n  to  NMES  that  the; 
ae:tivity  ele;.se;rihe;el  in  the;  applie:ation 
suhinitte;el  nneler  §218.78  will  he; 
unelertaken  anel  that  there;  will  neit  he;  a 
.substantial  moelifie:ation  to  the; 
eli;se:riheel  weak,  mitigation,  or 
memiteiring  nnele;rtake;n  ehiring  the; 
upe:oming  period  of  valielity; 

(2)  Timely  re;e:eipt  (by  the;  elates 
inelicateel  in  these;  re;gnlatie)n.s)  eif  the; 
moniteiring  repeirts  re;ejuire;el  nneler 
§218.7.'5(e:-i);  anel 

(3)  A  eletermination  by  the;  NMES  that 
the;  mitigation,  monite)ring,  anel 
reporting  measures  re;e]uireel  unele;r 
§218.74  anel  the;  LOA  i.ssneel  nnele;r 
§§210.100  anel  218.78,  we;re;  nnele;rtake;n 
anel  will  he;  unelertaken  eluring  the; 
npe:e)ming  perieiel  eif  valielity  eif  a 
re;ne;we;el  Le;tte;r  of  Antheirizatiem. 

(h)  If  a  re;e]ue;st  feir  a  renewal  e)f  an 
LOA  is.sue;el  nneler  this  §210.10()  ;mel 
§218.78  inelicate;s  that  a  substantial 
moelifie:ation,  as  ele;te;rmine;el  by  NMES, 
to  the;  ele.scrihed  weirk,  mitigation  or 
moniteiring  unele;rtake;n  eluring  the; 
upcoming  se;a.seni  will  e)e:cur,  NMES  will 
jiroviele;  the;  puhlie:  a  period  of  30  elays 
for  review  anel  exnnment  em  the;  reepiest. 
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Review  and  conunent  on  rencnvals  of 
LOAs  are  restricted  to: 

(1)  New  cited  information  and  data 
indicating  that  the  determinations  made 
in  this  (focnment  are  in  need  of 
reconsideration:  and 

(2)  Propo.s(;d  changes  to  the  mitigation 
and  monitoring  recjnirements  contained 
in  these  regnlations  or  in  tlie  current 

(c)  A  notice  of  issuance  or  denial  of 
an  LOA  naiewal  will  he  pnhlished  in 
the  Federal  Register. 

(d)  NMFS,  in  respon.se  to  new 
information  and  in  consultation  with 
the  Navy,  may  modify  the  mitigation  or 
monitoring  measures  in  snhsecpient 
LOAs  if  doing  so  creates  a  reasonable 
likelihood  of  more  effectively 
accompli.shing  the  goals  of  mitigation 
and  monitoring.  Below  are  some  of  tin; 
possible  sources  of  new  data  that  coidd 
contribute  to  the  decision  to  modify  the 
mitigation  or  monitoring  measures: 


(1)  Results  from  the  Navy’s 
monitoring  from  the  previous  year 
(either  from  the  HSTT  Study  Ar(;a  or 
other  locations). 

(2)  ("ompiled  results  of  Navy-funded 
research  and  development  (R&D)  studies 
(presentcul  pursuant  to  the  ICMP 

(S  218. 75(d)). 

(3)  Results  from  specific  .stranding 
investigations  (either  from  the  llS'l’T 
Study  Area  or  other  locations,  and 
involving  coincident  mid-  or  high- 
Inupiency  active  sonar  or  explosives 
training  or  not  involving  coincident 
n.se). 

(4)  Results  from  the  Long  Term 
Prospective  Study. 

(5)  Results  from  general  marine 
mammal  and  sound  researc:h  (funded  by 
the  Navy  (orotherwi.se)). 

§216.79  Modifications  to  Letters  of 
Authorization. 

(a)  Except  as  providin!  in  paragraph 
(h)  of  this  .secti(jn.  no  substantive 
modification  (including  withdrawal  or 


.sn.si)ension)  to  the  LOA  by  NMFS. 
issued  pursuant  to  §§21().1()()  and 
218.77  of  this  chai)ter  and  subject  to  the 
provisions  of  this  suh])art  shall  he  made 
until  after  notification  and  an 
opportunity  for  j)nhlic  comment  has 
h(M!n  provided.  For  ])ur])ose.s  of  this 
|)aragraph.  a  renewal  of  an  LOA  under 
§218.78,  without  modification  (exce])t 
for  the  period  of  validity),  is  not 
considered  a  suh.stantive  modification. 

(h)  If  the  Assistant  Admini.strator 
determines  that  an  emergency  exists 
that  pe)ses  a  significant  risk  to  the  well¬ 
being  of  the  .s])ecie.s  or  stocks  of  marine 
mammals  specified  in  §  218.72(c),  an 
LOA  i.ssned  jenrsuant  to  §§218. 100  and 
218.77  of  this  chapter  may  he 
substantively  modified  without  prior 
notification  and  an  opportunity  for 
public  comment.  Notification  will  he 
published  in  the  Federal  Register 
within  30  davs  suhsetjuent  to  the  action. 
|FK  Due.  2()i:<-(n«()H  I’ihid  1-25-1;):  11:15  inn| 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFR  Part  218 

[Docket  No.  130109022-3022-01] 

RIN  0648-BC53 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  U.S.  Navy  Training 
and  Testing  Activities  in  the  Atlantic 
Fleet  Training  and  Testing  Study  Area 

agency:  National  Marine  Fisheries 
,Serviee  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  proposed  rulemaking: 
n!(]ue.st  for  comments  and  information. 

SUMMARY:  NMFS  has  rec(!iv(Kl  a  recpiest 
from  the  IJ..S.  Na\’v  (Navv)  for 
authorizjjtion  to  take  marine  mammals 
incidental  to  the  training  and  testing 
activities  conducted  in  the  Atlantic 
Fleet  Training  and  Testing  (AF'IT)  .study 
area  from  |anuary  2014  through  jannarv 
2010.  Pursuant  to  the  Marine  Mammal 
Protection  Act  (MMPA).  NMFS  is 
re(|uesting  comments  on  its  j)roposal  to 
issue  regulations  and  .sul).se(|uent  Letters 
of  AnthorizjUion  (LOAs)  to  the  Navy  to 
incidentally  harass  marine  mammals. 
DATES:  (Comments  and  information  must 
Im!  rec.eived  no  later  than  March  11, 

201 3. 

ADDRESSES:  You  may  snhmit  comments, 
identified  hv  0048-11(^53.  hv  either  of 
the  following  methods: 

•  Flectronic  suhmi.ssions:  snhmit  all 
electronic  public  comments  via  the 
F(!deral  eRnlemaking  Portal  http:// 
luuv. iV"uI(itions.}>ov 

•  Hand  delivery  of  mailing  of  paper, 
disk,  or  CD-ROM  comments  should  he 
addressed  to  P.  Michael  l^a\  ne.  (ihief. 
Permits  and  Conservation  Division. 
()ffic(!  of  Protected  Resources,  National 
Marine  Fisheries  .Service.  131.5  East- 
Wii.st  Highwav,  .Silver  .Spring,  MD 
20010-322.5.  ' 

Instructions:  All  comments  received 
are  a  j)art  of  the  public  record  and  will 
gmierally  be;  |)oste(l  to  http:// 
ww'w.rcf’uhitions.gov  without  change. 

All  Personal  Identifying  Information  (for 
exam|)le,  name,  address,  etc.) 
voluntarily  submitted  by  the  conunenter 
may  be  publicly  acce.ssible.  Do  not 
.submit  (Confidential  Business 
Information  or  otherwi.se  .sensitive  or 
protected  information. 

NMF.S  will  accept  anonymous 
comments  (ent<;r  N/A  in  the  r(Kjnin;d 
fields  if  you  wish  to  remain 
anonymous).  Attachments  to  electronic 
comments  will  be  accepted  in  Micro.soft 


Work,  Excel,  WordPerfect,  or  Adobe 
PDF  file  formats  onlv. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  D.  Ho])per,  Offict;  of  Protected 
Resources,  NMF.S,  (301)  427-8401. 
SUPPLEMENTARY  INFORMATION: 

Availability 

A  co])y  of  the  Navy's  aj)|)lication  may 
be  obtained  by  visiting  the  internet  at: 
http-J/ww'w.nmfs.noaa.f^ov/pr/punnits/ 
im:i(hmt(il.htm.  The  Navy’s  Draft 
Environmental  Impact  .Statement/ 
Overseas  Environmental  Iinjiact 
Statement  (DEl.S/OEl.S)  for  AFTT  was 
made  available  to  the  ]mblic  on  Mav  11. 
2012  (77  FR  27742).  Documents  cited  in 
this  notice  may  akso  be  viewed,  by 
appointment,  during  regular  business 
hours,  at  the  aforementioned  address. 

Background 

.Sections  101(a)(.5)(A)  and  (D)  of  the 
MMPA  (10  IJ.S.O.  1301  (it  scq.)  direct 
the  .Secretary  of  (Commerce  to  allow, 
upon  recjue.st,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  hy  IL.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geograj)hical  region  if  certain  findings 
are  made  and  either  nigulations  are 
issmul  or.  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  r(!vi(!w. 

Authorization  for  incidental  takings 
shall  b(!  granted  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  sj)ecies  or  .stock(.s).  will  not  have  an 
immitigable  adverse  iinjiact  on  the 
availability  of  the  species  or  .stock(s)  for 
subsi.stence  uses  (where  relevant),  and  if 
the  permissible  methods  of  taking  and 
requirements  pertaining  to  the 
mitigation,  monitoring,  and  reporting  of 
such  takings  are  set  forth.  NMF.S  has 
defined  “negligible  impact"  in  .50  (CFR 
210.103  as  “*  *  *  an  impact  resulting 
from  the  specified  activity  that  cannot 
be  reasonably  exjiected  to,  and  is  not 
reasonably  likely  to.  adver.selv  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

The  National  Defense  Authorization 
Act  of  2004  (NDAA)  (Pub.  L.  108-130) 
removed  the  “small  numbiirs”  and 
“spi!cified  geograjihic  region” 
limitations  indicated  above  and 
amended  the  definition  of  “harassment” 
as  applied  to  “military  readiness 
activity”  to  read  as  follows  (.Section 
3(18)(l'3)  of  the  MMPA:  “(i)  Any  act  that 
injures  or  has  the  significant  potential  to 
injure  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  | Level  A 
Harassment I:  or  (ii)  any  act  that  disturbs 
or  is  likely  to  disturb  a  marine  mammal 


or  marine  mammal  stock  in  the  wild  by 
causing  disruption  of  natural  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  surfacing,  nursing,  breeding, 
feeding,  or  sheltering,  to  a  jioint  where 
such  behavioral  patterns  are  abandoned 
or  significantly  altered  [Level  B 
1  lara.ssinentj.” 

Summary  of  Request 

On  April  13.  2012,  NMF.S  received  an 
application  from  the  Navy  requesting 
regulations  and  two  LOAs  for  the  take 
of  42  species  of  marine  mammals 
incidental  to  Navy  training  and  te.sting 
activities  to  be  conducted  in  the  AFTT 
.Study  Area  over  .5  years.  The  Navv 
.submitted  addendums  on  Seiitember  24, 
2012  and  December  21. 2012,  and  the 
a])i)lication  was  considered  complete. 
This  proposed  rule  is  based  on  the 
information  contained  in  the  revi.sed 
LOA  applications.  The  Navy  is 
requesting  regulations  that  would 
establish  a  jirocess  for  authorizing  take, 
via  two  .separate  .5-year  LOAs,  of  marine 
mammals  for  training  activities  and  for 
testing  activities,  each  propo.sed  to  be 
conducted  from  2014  through  2019.  The 
.Study  Area  includes  several  existing 
.study  areas,  range  complexes,  and 
te.sting  ranges  (Atlantic  Fleet  Active 
.Sonar  Training  (AFA.ST),  Northeast, 
Virginia  (kqies  (VAf^APE.S),  (dierrv 
Point  (CHPT),  lacksonville  ()AX).  Onlf 
of  Mexico  ((X)MEX).  Naval  .Surface 
Warfare  (Center,  Panama  (aty.  Naval 
linder.sea  Warfare  (kmter  New])ort. 
.South  Florida  Ocean  Measurement 
Facility  (SFOMF).  and  Key  West)  plus 
pierside  locations  and  areas  on  the  high 
.seas  where  maintenance,  training,  or 
te.sting  may  occur.  The  projiosed 
activities  are  cla.ssified  as  militarv 
readine.ss  activities.  Marine  mammals 
jire.sent  in  the  .Study  Area  may  be 
expo.sed  to  sound  from  active  sonar, 
underwater  detonations,  and/or  pile 
driving  and  removal.  In  addition, 
incidental  takes  of  marine  mammals 
may  occur  from  ship  .strikes.  The  Navv 
reijnests  authorization  to  take 
individuals  of  42  marine  mammal 
species  by  Level  B  harassment  and 
individuals  of  32  marine  mammal 
species  by  Level  A  haras.sment.  In 
addition,  the  Navy  riiquests 
authorization  for  take  by  serious  injury 
or  mortality  individuals  of  18  marine 
mammal  species  due  to  the  u.se  of 
explosives,  and  11  total  marine 
mammals  (any  sjiecies  excejit  North 
Atlantic  right  whale)  over  the  course  of 
the  .5-year  rule  due  to  vessel  strike. 

The  Navy’s  application  and  the  AFTT 
DELS/OEI.S  contain  ])ropo.sed  acoustic 
criteria  and  thresholds  that  would,  in 
some  instances,  rejjresent  changes  from 
what  NMF.S  has  used  to  evaluate  the 
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Navy’s  jireijosed  activities  for  past 
incidental  take  authorizations.  The 
revised  thresholds  are  hascul  on 
evaluations  of  recent  .scientific  studies; 
a  detailed  ex])lanation  of  how  ihev  were 
derived  is  j)rovided  in  the  Ah  IT  DEIS/ 
OEIS  (Criteria  and  Thre.sholds  Technical 
Re])ort.  NMFS  is  currently  u])dating  and 
revising  all  of  its  ai:oustic  criteria  and 
thresholds.  Until  that  ])rocess  is 
c;oin])leto,  NMFS  will  continue  its  long- 
.standing  ])ractice  of  considering  specific 
modifications  to  the  acoustic  criteria 
and  thresholds  currently  employed  for 
incidental  take  authorizations  only  after 
j)roviding  the  public  with  an 
ojjportunity  for  review  and  comment. 
NMFS  is  requesting  comments  on  all 
aspects  of  the  j)roposed  rule,  and 
si)ecifically  requests  comment  on  the 
j)roj)o.setl  acoustic  criteria  and 
thresholds. 

Background  of  Request 

The  Navy’s  mission  is  to  maintain, 
train,  and  equij)  combat-ready  naval 
forces  capable  of  winning  wars, 
deterring  aggression,  and  maintaining 
fnuulom  of  the  seas.  Section  .')()()2  of 
Title  10  of  the  UnittKl  States  Code 
directs  the  Chief  of  Naval  ()])erations  to 
train  all  military  forces  for  combat,  'fhe 
Chief  of  Naval  Operations  meets  that 
directive,  in  part,  by  conducting  at-sea 
training  exercises  and  ensuring  naval 
forces  have  access  to  ranges,  operating 
areas  (OPAREAs)  and  airspace  where 
they  can  develop  and  maintain  skills  for 
wartime  missions  and  conduct  re.search, 
development,  testing,  and  evaluation 
(RDTiiE)  of  naval  systems. 

'fhe  Navy  jn'oposes  to  continue 
conducting  training  and  testing 
activities  within  the  AFTT  Study  Area, 
which  have  been  ongoing  since  the 
1940s.  Recently,  most  of  these  activities 
were  analyzed  in  six  stqiarate  ElSs 
completed  between  2009  and  2011;  the 
Atlantic  Fleet  Active  Sonar  Training 
(AFAST)  EIS/OEIS  (U.S.  Department  of 
the  Navv,  2009a),  the  Virginia  Capes 
Range  Comi)lex  (VACAPES)  EIS/OEIS 
(U.S.  De))artment  of  the  Navy,  2009h), 
the  Navv  Cherrv  Point  Range  Complex 
(CHPT)  EIS/OEIS  (U.S.  Dei)artment  of 
the  Navv.  2009c),  the  Jack.sonville  Range 
Complex  ()AX)  EIS/OEIS  (U.S. 
D(;partment  of  the  Navv.  2009il),  the 
Panama  City  (PCD)  ElS/OhilS  (U.S. 
Department  of  the  Navv,  200‘)e),  and  the 
Culf  of  Mexico  (COMEX)  EIS/OEIS  (U.S. 
D(!partment  of  tlie  Navy,  2011).  These 
documents,  among  others,  and  their 
associated  MMPA  regulations  and 
authorizations,  describe  the  baseline  of 
training  and  testing  activities  currently 
conducted  in  the  Study  Area.  The 
tempo  and  types  of  training  and  testing 
activities  have  fluctuated  (lue  to 


changing  recjuirements;  new 
technologies;  the  dynamic  nature  of 
international  events;  advances  in 
warfighting  doctrine  and  procedures; 
and  changes  in  basing  locations  for 
shi]).s,  aircraft,  and  personnel.  Such 
develo])ment.s  influence  the  fre(|uem:y, 
duration,  intcmsity,  and  location  of 
re(|uired  training  and  te.sting.  The 
Navy’.s  recjuest  covers  training  ami 
te.sting  activities  that  would  occur  for  a 
.')-year  period  following  the  exi)iration  of 
the  current  MMPA  authorizations  for 
AFAST,  VACAPES,  CHIT,  JAX,  and 
COMEX.  ’File  Navy  has  also  prepared  a 
DEIS/OEIS  analyzing  the  effects  on  the 
human  environment  of  implementing 
their  preferred  alternative  (among 
others). 

The  quantified  results  of  the  marine 
mammal  acoustic  effects  analysis 
presented  in  the  Navv’s  EOA 
a])])lication  differ  from  the  quantified 
results  jjresented  in  the  AITT  DEIS/ 
OEIS.  'I’he  differences  are  due  to  three 
main  factors:  (1)  Changes  to  tempo  or 
location  of  certain  training  and  te.sting 
activities;  (2)  refinement  to  the 
modeling  iiqjuts  for  training  and  testing: 
and  (3)  additional  |)ost-model  analvsis 
of  acoustic  effects  to  include  animal 
avoidance  of  repeated  sound  sources, 
avoidance  of  areas  of  activity  before  use 
of  a  sound  source  or  explosive  by 
sensitive  species,  and  implementation 
of  mitigation.  The  additional  post-model 
analysis  of  acou.stic  effects  was 
performed  to  clarify  j)otential 
misunderstandings  of  the  numbers 
j)re.sented  as  modeling  results  in  the 
AF'IT  DEIS/OEIS.  Some  comments 
indicated  that  the  readers  believed  the 
acou.stic  effects  to  marimi  mammals 
])resented  in  the  DEIS/OEIS  were 
repre.sentative  of  the  actual  expected 
effects,  although  the  AFTT  DEIS/OEIS 
did  not  account  for  animal  avoidance  of 
an  area  prior  to  commencing  sound- 
producing  activities,  animal  avoidance 
of  repeated  explosive  noi.se  ex])o.sures. 
and  the  protections  due  to  standard 
Navy  mitigations.  The  net  result  of  these 
chang(!.s  is  an  ov(!rall  decrease  in  takes 
in  the  Mortality  and  Level  A  takes 
within  the  EOA  application  compared 
with  the  DEIS,  a  net  reduction  in  Level 
15  takes  for  training,  and  a  net  increa.se 
in  Level  15  takes  for  testing.  The  Navy 
has  advi.sed  NMFS  that  all  comments 
received  on  the  propo.sed  rule  that 
address:  (1)  Changes  to  the  temj)o  or 
loc:ation  of  certain  proposed  activities; 
(2)  refinement  to  the  modeling  inputs 
for  training  and  te.sting:  and  (3) 
additional  ])ost-model  analysis  of 
acoustic  effects  and  implementation  of 
mitigation,  will  he  reviewed  and 


addressed  hv  the  Navv  in  its  FEIS/OEIS 
for  AFTT. 

Description  of  the  Specified  Activity 

The  Navy  requests  authorization  to 
take  marine  mammals  incidental  to 
conducting  training  and  testing 
activities.  The  Navy  has  determined  that 
non-impulsive  .sources  (e.g.  sonar), 
underwater  detonations,  pile  driving 
and  removal,  and  ves.sel  strikes  are  the 
stres.sors  most  likely  to  result  in  impacts 
on  marine  mammals  that  could  rise  to 
the  level  of  haras.sment.  Detailed 
de.scri|)tion,s  of  these  activities  are 
providcid  in  the  Navy’.s  Draft 
Environmental  Impact  Statement  (DfillS) 
and  LOA  application  [http:// 
w’w’w.nmfs.nodci.gov/pr/parinits/ 
inciddntal.htw)  and  summarized  here. 

Overview  of  Training  Activities 

The  Navy  routinely  trains  in  the 
AFTT  Study  Area  in  pre])aration  for 
national  defense  mi.ssions.  Training 
activities  are  categorized  into  eight 
functional  warfare  areas  (anti-air 
warfare:  amphihious  warfare;  strike 
warfare:  anti-surface;  warfare;  anti¬ 
submarine  warfare:  electronic  warfare; 
mine  warfare:  and  naval  special 
warfare),  'fhe  Navy  determined  that 
str(;.ssor.s  used  in  the  following  warfare 
areas  are  most  likely  to  result  in  impacts 
on  marine  mammals: 

•  Amphibious  warfare  (underwater 
detonations,  ])ile  driving  and  removal) 

•  Anti-surface  warfare  (underwater 
tletonations) 

•  Anti-submarine  warfare  (active 
sonar,  underwater  detonations) 

•  Mine  warfare  (active  sonar, 
underwater  detonations) 

•  Naval  special  warfare  (underwater 
detonations) 

The  Navy’s  activities  in  anti-air 
warfare,  strike  warfare,  and  electronic 
warfare  do  not  produce  stre.ssors  that 
could  result  in  harassment  of  marine 
mammals.  Therefore,  these  activities  are 
not  disciKssed  further. 

Amphibious  Warfare 

1'he  mission  of  amjjhihious  warfare  is 
to  j)roject  military  ])ower  from  the  .sea  to 
the  shore  through  the  use  of  naval 
fire])ower  and  Marine  Corjjs  landing 
forces.  The  Navy  uses  amphihious 
warfare  to  attack  a  threat  locat(;d  on 
land  hv  a  military  force  embarked  on 
shij)s.  Amphihious  warfare  training 
ranges  from  individual,  crew,  and  small 
unit  events  to  large  task  force  exercises. 
Individual  and  crew  training  include 
am])hihiou.s  vehicles  and  naval  gunfire 
support  training  for  shore  assaults,  boat 
raids,  airfield  or  port  .seizures,  and 
reconnaissance.  Large-.scale  amphibious 
exerci.ses  involve  ship-to-shore 
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maneuver,  naval  lire  sup|)()rt.  sueh  as 
shore  homhardinent,  and  air  strike  and 
close  air  suj)j)ort  training.  However,  the 
Navy  only  analyzed  those  j)ortions  of 
ain|)hii)ious  warfan;  training  that  occur 
at  sea.  in  ])articular,  underwater 
detonations  a.ssociated  with  naval 
gunfire  su])])ort  training.  The  Navy 
conducts  other  ainphihious  warfan; 
supj)ort  activities  that  could  potentially 
iin|)act  marine  mammals  (such  as  pile 
driving  and  removal)  in  the  near  shon; 
region  from  the  beach  to  about  914  m 
from  slu)re. 

Anti-Surface  Warfare 

The  mission  of  anti-surface  warfare  is 
to  defend  again.st  enemy  sliips  or  boats. 
When  comlucting  anti-surface  warfare, 
aircraft  use  cannons,  air-launched  cruise 
missiles,  or  other  j)recision  munitions 
(guided  and  unguided);  ships  use  naval 
guns,  and  surface-to-surface  missiles: 
and  submarines  use  torpedoes  or 
submarine-launched,  anti-ship  cruise 
missiles.  Anti-surface  warfare  training 
includes  surfac(!-to-surface  gunnery  and 
missile  exercises,  air-to-surface  gunnery 
and  missile  exerci.ses,  and  submarine 
missile  or  exercise;  torpedo  launch 
events. 

Anti-Sul)marine  Warfare 

The  mission  of  anti-submarine 
warfare  is  to  locate,  neutralize,  and 
defeat  ho.stile  submarine  thr(;ats  to 
surface  forces.  Anti-submarine  warfare 
is  based  on  the  principle  of  a  layered 
defense  of  surveillance  and  attack 
aircraft.  shi])s.  and  submarines  all 
.searching  for  hostile  submariiu;s.  I'he.se 
forces  op(;rate  together  or  ind(;]jendentlv 
to  gain  early  warning  and  detection,  and 
to  localize,  track,  target,  and  attack 
hostile  submarine  threats.  Anti¬ 
submarine  warfare  training  addresses 
basic  skills  such  as  detection  and 
classification  of  submarines, 
distingui.shing  b(;tween  .sounds  made  by 
enemy  submarines  and  tho.se  of  friendly 
submarines,  ships,  and  marine  life. 

More  advanced,  integrated  anti¬ 
submarine  warfare  training  exercises  are 
conducted  in  coordinated,  at-sea 
training  events  involving  submarines, 
shijrs,  and  aircraft.  This  training 
integrat(;s  the  fidl  .s|)ectrmu  of  anti¬ 
submarine  warfare  from  detecting  and 
tracking  a  submarine  to  attacking  a 
target  using  either  exercise  torpedoes  or 
simulated  weapons. 

Mine  Warfare 

The  mi.ssion  of  mine  warfare  is  to 
detect,  and  avoid  or  neutralize  mines  to 
protect  Navy  ships  and  submarines  and 
to  maintain  free  access  to  ports  and 
shiijping  lanes.  Mine  warfare  also 
includes  offensive  mine  laying  to  gain 


control  or  deny  the  enemy  access  to  sea 
space.  Naval  mines  can  be  laid  by  ships, 
submarines,  or  aircraft.  Mine  warfare 
training  includes  exerci.ses  in  which 
ships,  aircraft,  submarines,  underwater 
vehicl(;s,  or  marine  mammal  detection 
syst(;m.s  .search  for  mines,  (lertain 
l)ersonnel  train  to  destroy  or  di.sable 
mines  by  attaching  and  (letonating 
underwater  t;xplosives  to  simulated 
mines.  Other  neutralization  techniciues 
involve  imj)acting  the  mine  with  a 
bullet-like  projectile  or  intentionallv 
triggering  the  mine  to  detonate. 

Naval  Spec:ial  Warfare 

The  mission  of  naval  special  warfare 
is  to  conduct  unconventional  warfare, 
direct  action,  combat  terrorism,  sp(;cial 
reconnaissance,  information  warfare, 
security  assistance,  counter-drug 
o])erations,  and  rec:overv  t)f  personnel 
from  hostile  situations.  Naval  special 
warfare  operations  are  highly 
sj)ecialized  and  require;  continual  and 
inten.se  training.  Naval  special  warfare 
units  are  r(;(|uired  to  utilize  a 
combination  of  .specialized  training. 
(;(juipment,  and  tactics,  including 
insertion  and  extraction  oj)erations 
using  parachutes,  submerged  vehicles, 
rubber  boats,  and  helicopters:  boat-to- 
shon;  and  boat-to-boat  gminerv: 
underwater  d(;molition  training: 
r(;connaissance:  and  small  arms 
training. 

Overview  of  Testing  Activities 

The  Navy  researches,  develops,  tests, 
and  evaluates  new  j)latforms.  svstems. 
and  technologies.  Testing  activiti(;s  may 
occur  independently  of  or  in 
conjunction  with  training  activities. 
Many  testing  activities  are  conducted 
similarly  to  Navy  training  activities  and 
are  akso  categorized  under  one  of  tin; 
primary  mi.ssion  areas.  Other  testing 
activities  are  unique  and  are  de.scribed 
within  their  specific  testing  categories. 
The  Navy  determined  that  stressors 
u.sed  during  the  following  testing 
activities  are  most  likely  to  result  in 
impacts  on  marine  mammals: 

•  Naval  Air  Svstems  Command 
(NAVAIR)  Testiiig 

•  Anti-surface  warfare;  testing 
(underwater  d(;tonations) 

•  Anti-submarine  warfare  testing 
(active  sonar,  underwater  detonations) 

•  Mine  warfare  testing  (active;  .se)n;ir, 
unelerwate;r  eletejiiatieens) 

•  Naval  ,Se;a  .Systems  Ce)mmanel 
(NAVSF A)  Te;sting 

•  New  shij)  ce)nstrue;tion  (ae;tive 
seenar.  unelerwater  eleiteenatieens) 

•  .She)e;k  trials  (unelerwater 
ele;tonatie)ns) 

•  Life  e;ye:le;  aedivities  (ae:tive  .sonar, 
unele;rwate;r  elete)nation.s) 


•  Range;  Ae;tivitie;.s  (ae:tive  se)nar. 
unelerwater  ele;te)natie)ns) 

•  Anti-.surfae:e;  warlare/anti- 
submarine  warfare  te;sting  (active;  semar, 
unelerwater  eie;te)natie)n.s) 

•  Mine;  warfare;  te;.sting  (ae;tive;  seenar, 
unele;rw<ite;r  ele;tonatie)ns) 

•  .Shi|)  ])re)te;e:tie)n  syste;ms  anel 
swimme;r  elefense  testing  (ae:tive;  seenar, 
airguns) 

•  linmanneel  vehie;le;  testing  (ae:tive; 
sonar) 

•  ()the;r  testing  (active;  se)nar) 

•  ()ffie;o  e)f  Naval  Re;.seare:h  (ONR)  anel 
Naval  Re;.se;are:h  Labeerateery  (NRL) 

Te;.stlng 

•  ONR/NRL  Re;se;are;h.  Development, 
Te;.st  &  Evaluatiem  (active;  sonar) 

Othe;r  Navy  te;sting  ae;tivitie;s  that  elo 
not  inve)lve  unelerwater  non-impulse 
.soure;e;.s  or  impid.se  .soure;es  that  e;oulel 
result  in  marine  mammal  harassment 
are;  neet  eli.seaisseel  further. 

Naval  Air  Svstems  (a)mmand  Testing 
(NAVAIR) 

NAV^AIR  events  ineduele;  testing  erf 
new  aire:raft  platferrms.  weapons,  anel 
.systems  beferre  eleliverv  ter  tlie  lle;e;t  for 
training  activitie;.s.  NAVAIR  akser 
e;oneluct.s  lert  ae:e;e])tane:e;  testing  erf 
we;aperns  anel  systems,  sue;h  as 
setnerbuerys.  In  generral,  NAVAIR 
e;onelne:t.s  its  testing  ae;tivitie;.s  the;  same 
way  the;  fle;e;t  e:ernelue;ts  its  training 
activities.  IIerwe;ve;r.  NAVAIR  testing 
ae:tivitie;s  mav  ere;cur  in  eliffe;re;nt 
lere:atierns  than  e;epiivale;nt  fle;e;t  training 
ae;tivitie;.s  anel  testing  erf  a  particular 
system  nray  eliffer  slightly  from  the;  w:iy 
the;  fle;e;t  trains  with  the;  same;  system. 

/\nli-Surf(u:(^  Warfdie  Tasting 

Anti-surface  warfare;  te;.sting  incdueles 
air-to-surface  gunnerry,  missile,  and 
rue;kt;t  exerre;i.se.s.  Testing  is  re;quireel  ter 
ensure  the;  e;quijrment  is  fidly  functiernal 
for  defense  from  surface  threrats.  Tersting 
may  be  e:erndue:te;el  on  new  guns  err  gun 
rouneis,  mi.ssiles,  rere:ke;ts,  and  aircraft, 
anel  also  in  sujrport  erf  scientifie:  rese;are:h 
ter  assess  new  anel  emerging 
te;e:hnerlogies.  Testing  evernts  are;  often 
inte;grate;el  inter  training  activities  anel  in 
mer.st  e;ase;s  the;  sv.stems  are;  useel  in  the; 
same;  manner  in  whie;h  they  are;  useel  fetr 
fle;e;t  training  ae:tivitie;.s. 

/\nli-Sul)nHirina  Wdrfnrc  Tasting 

Anti-submarine;  warfare  te.sting 
aelelrerssers  basic  skills  such  as  ele;te;e:tiern 
anel  clas.sifie;atiern  of  submariners, 
elistinguishing  be;twe;e;n  sounds  maele;  by 
enemy  submariners  anel  ther.ser  erf  friernelly 
submarines,  .shi]r.s,  anel  marine  lifer. 

More  aelvanererel,  intergraterel  anti¬ 
submarine  warfare  te.sting  is  c:onelucterd 
in  e:ererrelinaterel,  at-.sea  training  evernts 
involving  submarines,  ships,  anel 
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aircraft.  Thi.s  te.sting  integrates  tlie  full 
.s])ec;lriim  of  anti-submarine  warfare 
from  detecting  and  tracking  a  submarine 
to  attacking  a  target  using  various 
torpedoes  and  weai)ons. 

MiiKi  Wdi'fdiv  Tdsling 

Mine  warfare  testing  includes 
activities  in  which  aircaaft  detectit)n 
.systems  are  used  to  .search  for  and 
record  the  location  of  mines  for 
.suh.se{|uent  neutralization.  Mine 
neutralization  te.sts  evaluate  a  system’s 
effectiveness  at  intentionally  detonating 
or  otherwise  disabling  the  mine. 

Different  mine  neutralization  sy.stems 
are  designed  to  neutralize  mines  either 
at  the  sea  surface  or  deployed  deej)er 
within  the  water  column.  All 
components  of  these  .systems  are  tested 
in  the  at-sea  environment  to  ensure  they 
meet  mission  requirements. 

Naval  Sea  Systems  Command  Testing 
(NAVSEA) 

NAVSEA  testing  activities  are  aligned 
with  its  mission  of  new  ship 
construction,  shock  trials,  life  cvcle 
activities,  range  activities,  and  other 
wciajam  systems  developmcMit  and 
tc!.sting. 

New  Ship  Construction  Activities 

Ship  construction  activities  include 
pierside  testing  of  ship  svstems.  tests  to 
detcirmine  how  the  shij)  performs  at-.sea 
(scia  trials),  and  developmental  and 
operational  te.st  and  evaluation 
programs  for  new  technologies  and 
systems.  Pierside  and  at-scia  testing  of 
.systems  aboard  a  ship  may  include 
.sonar,  acoustic  countermeasures,  radars, 
and  radio  ecpuiiment.  During  sea  trials, 
(;ach  new  ship  propidsion  engine  is 
o])erated  at  full  power  and  subjected  to 
high-spcHHl  runs  and  steering  te.sts.  At- 
.sea  test  firing  of  shijjhoard  weapon 
.systems,  including  guns,  torpecloes,  and 
missiles,  are  also  conductcid. 

Shock  Tridis 

One  ship  of  (;ach  new  class  (or  major 
upgrade)  of  combat  surface  ships 
c:on.structed  for  the  Navy  may  undergo 
an  at-sea  .shock  trial.  A  shocT  trial  is  a 
series  of  underwater  detonations  that 
send  a  shock  wave  through  the  .shi])’.s 
hull  to  simulate  near  misscis  during 
combat.  A  shock  trial  allows  the  Navy 
to  validate  the  shock  hardness  of  the 
ship  and  asscjss  the  survivability  of  the 
hull  and  ship’s  .systems  in  a  combat 
(uivironment  as  well  as  the  ca])ahilitv  of 
the  ship  to  protend  the  crew. 

Life  Cycle  Activities 

Tci.sting  activities  are  conductcnl 
throughout  the  life  of  a  Navy  ship  to 
verify  jjerformance  and  mission 


capabilities.  Sonar  .system  testing  occurs 
])ier.side  during  maintenance,  rcipair, 
and  overhanl  availahiliticjs,  and  at  scui 
immediately  following  most  major 
overhaul  periods.  A  Ciomhat  System 
Ship  Qualification  Trial  is  conducted 
for  new  ships  and  for  shijis  that  have 
undcM’gone  modification  or  overhaid  of 
their  combat  systems. 

Radar  cross  signature  t(\sting  of 
surface  ships  is  conducted  on  new 
ve.ssels  and  ijeriodically  throughout  a 
ship’s  life  to  measure  how  detectable 
the  shij)  is  by  radar.  Electromagnetic 
measurements  of  off-hoard 
electromagnetic  signatures  are  also 
conductecl  for  submarines,  ships,  and 
surface  craft  periodicallv. 

Range  Activities 

NAVSEA’s  testing  ranges  are  used  to 
conduct  principal  te.sting,  analysis,  and 
a.sse.ssment  activities  for  ship  and 
submarine  |)latform.s,  including 
ordnance,  mines,  and  machinerv 
technology  for  surface  combat  systems. 
Naval  Surface  Warfare  (Center,  Panama 
City  Division  Testing  Range  focuses  on 
surface  warfare;  t(!.st.s  that  often  involve 
mine  countermeasures.  Naval  Undersea 
Warfare  ('.enter  Division,  Newport 
Te.sting  Range  focu.ses  on  the  under.sea 
aspects  of  warfare  and  is,  tluirefore, 
structured  to  te.st  .systems  such  as 
tor])edoe.s  and  unmanned  underwater 
vehicles.  The  South  Florida  Ocean 
Measurement  Facility  Te.sting  Range 
retains  a  unique  cai)ahility  that  focuses 
on  signature  analysis  ojjerations  and 
mine  warfare  testing  events. 

Other  Weapon  Systems  Development 
and  Testing 

Numerous  te.st  activities  and  technical 
evaluations,  in  .su])j)ort  of  NAVSEA’s 
sy.stems  development  mission,  often 
occur  with  fleet  activities  within  the 
Study  Area.  Tests  within  thi.s  category 
include,  hut  are  not  limited  to,  anti- 
surface,  anti-submarine,  and  mine 
warfare,  using  tor])edoe.s,  sonohuoy.s, 
and  mine  detection  and  neutralization 
systems. 

Office  of  Naval  Research  (ONR)  and 
Naval  Research  Lahoratory  (NI.R) 
Testing 

As  the  Navy’s  Science  and 
Technology  provider,  ONR  and  NRE 
])rovide  technology  solutions  for  Naw 
and  Marine  Oorps  needs.  ONR’s 
mission,  defined  by  law,  is  to  plan, 
foster,  and  encourage  .scientific  research 
in  recognition  of  its  paramount 
imjiortance  as  related  to  the 
maintenance  of  future  naval  jiower,  and 
the  pre.servation  of  national  .security. 
Further,  ONR  manages  the  Navy’s  basic, 
a])j)lied,  and  advanced  research  to  foster 


transition  from  science  and  technology 
to  higher  levels  of  research, 
development,  test  and  evaluation.  3’he 
Ocean  Hattle.s))ace  Sensing  Dejiartment 
explores  .science  and  technologv  in  the 
areas  of  oceanograjihic  and 
meteorological  oh.servations,  modeling, 
and  prediction  in  the  hattlespace 
environment;  submarine  detection  and 
cla.ssification  (anti-submarine  warfare); 
and  mine  warfare  aiqilications  for 
detecting  and  neutralizing  mines  in  both 
the  ocean  and  littoral  environments. 

ONR  events  include;  Research, 
devedopment,  te.st  and  evaluation 
activities;  surface  jiroces.ses  acoustic 
communications  experiments;  shallow 
water  acoustic  propagation  experiments; 
and  long  range  acoustic  jirojiagation 
experiments. 

Sonar,  Ordnance,  Targets,  and  Other 
Systems 

The  Navy  uses  a  varietv  of  sensors, 
jilatforms,  weapons,  and  other  devices 
to  meet  its  mission.  Training  and  te.sting 
with  these  systems  may  introduce 
acou.stic  (sound)  energy  into  the 
environment.  Thi.s  section  describes  and 
organizes  sonar  systems,  ordnance, 
munitions,  targets,  and  other  sv.stems  to 
facilitate  under.standing  of  the  activities 
in  which  these  systems  are  used. 
Underwater  sound  is  de.scrihed  as  one  of 
two  tyjies  for  the  pur|)o.se.s  of  the  Navy’s 
application;  Impnlsive  and  non- 
impulsive.  Underwater  detonations  of 
exjilosives  and  other  jiercussive  events 
are  inqndsive  sounds.  Sonar  and  similar 
.sound  producing  systems  are 
categorized  as  non-impulsive  .sound 
.sources. 

Sonar  and  Other  Non-Imi)nlsive  Sources 

Modern  .sonar  technology  includes  a 
variety  of  sonar  sensor  and  processing 
systems.  The  simplest  active  .sonar  emits 
.sound  waves,  or  “pings,”  .sent  out  in 
multiple  directions  and  the  sound 
waves  then  reflect  oft  of  tin;  target  object 
in  multiple  directions.  The  .sonar  .source 
calculates  the  time  it  takes  for  the 
reflected  .sound  waves  to  return;  thi.s 
calculation  diitermines  the  distance  to 
the  target  object.  More  sophisticiated 
active  sonar  .systems  emit  a  jiing  and 
then  rajiidlv  scan  or  listen  to  the  sound 
waves  in  a  specific  area.  Thi.s  provides 
both  distance  to  the  target  and 
directional  information.  Even  more 
advanced  sonar  systems  use  multiple 
receivers  to  listen  to  echoes  from  .siiveral 
directions  simultaneously  and  jirovide 
efficient  detection  of  both  direction  and 
distance.  The  Navy  rarely  uses  active 
sonar  continuously  throughout 
activities.  When  .sonar  is  in  u.se,  the 
pings  occur  at  intervals,  referred  to  as  a 
duty  cycle,  and  the  signals  themselves 
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are  very  shorl  in  duration.  For  example, 
.sonar  that  emits  a  1 -second  ])ing  every 
10  seconds  has  a  10  percent  duty  cycle. 
'I’he  Navy  utilizes  .sonar  .systems  and 
other  acoustic  sensors  in  suj)port  oi  a 
varietv  ol  mission  requirements. 

Primarv  uses  include  the  detection  of. 
and  defense  against,  submarines  (anti¬ 
submarine  warfare)  and  ininiis  (mine 
warfare);  safe  navigation  and  effective 
communications;  use  of  nnmanned 
undersea  vehicles;  and  oceanograj)bic 
surveys. 

Ordnance  and  Munitions 

Most  ordnance  and  munitions  u.sed 
during  training  and  testing  events  fall 
into  three  basic  categories;  projectiles 
(such  as  gun  rounds).  mi.ssile.s 
(including  rockets),  and  l)omh.s. 

Ordnance  can  he  further  defined  by 
their  net  explosive  weiglit,  which 
considers  the  ty])e  and  (piantity  of  the 
explosive  suh.stance  without  the 
packaging,  casings,  bullets,  etc.  Net 
ex|)losive  weight  (NFW)  is  the 
trinitrotoluene  (TNI')  e(puvalent  of 
energetic  material,  which  is  the 
standard  measure  of  strength  of  bombs 
and  other  explosives.  For  example,  a  .'5- 
inch  sliell  fired  from  a  Navv  gun  is 
analyzed  at  about  i)ounds  (Ih)  (4.3 
kg)  of  NFW.  Tlie  Navy  also  n.ses  non- 
explosivci  ordnance  in  jilace  of  high 
explosive  ordnance  in  many  training 
and  te.sting  events.  Non-explosive 
ordnance  munitions  look  and  pmform 
similarly  to  high  explosive  ordnance, 
hut  lack  the  main  explosive  charge. 

Defense  OonnternuHtsnres 

Naval  forces  dejjend  on  effective 
defensive  t;ountermeasures  to  protect 
themselves  against  missile  and  torpedo 
attack.  Defensive  countermeasures  are 
devices  designed  to  confn.se,  distract, 
and  confound  })recision  guided 
munitions.  Defensive  countermeasures 
analyzed  in  this  LOA  apj)lication 
include  acoustic  countermeasures, 
which  are  used  by  surface  shijjs  and 
submarines  to  defend  against  torpedo 
attack.  Acoustic  conntermeasnres  are 
either  ndeased  from  shijxs  and 
submarines,  or  towed  at  a  distance 
Ixdnnd  the  shij). 

Mine  W'arfare  Systems 

The  Navy  divides  mine  warfare 
.systems  into  two  categories;  Mine 
detection  and  mine  neutralization.  Mine 
detection  systcmis  are  used  to  locate, 
classify,  and  map  suspcicted  mines,  on 
the  surface,  in  the  water  column,  or  on 
the  sea  floor.  The  Navy  analyzed  the 
following  mine  detection  systems  for 
l)otential  impacts  on  marine  mammals; 

•  Towed  or  hull-mounted  mine 
detection  sv.stems.  These  detection 


svstems  u.se  acoustic  and  laser  or  video 
sensors  to  locate  and  classify  suspect 
mimis.  h’ixed  and  rotary  wing  ])latforms, 
ships,  and  nnmanned  vehicles  are  used 
for  towed  .systems,  which  can  rapidly 
assess  larg(!  anxis. 

•  IJnmanned/remotely  operated 
vehic;les.  The.se  vehicles  u.se  acoustii: 
and  video  or  la.sers  to  locate  and  classify 
mines  and  provide  unicpie  cajjahilities 
in  nearshore  littoral  areas,  surf  zones, 
ports,  and  channels. 

Mine  Nentndization  Systems 

Mine  neutralization  systems  disru])t. 
disable,  or  detonate  mines  to  clear  jiorts 
and  .shi])ping  lanes,  as  well  as  littoral, 
surf,  and  beach  areas  in  support  of  naval 
am])hihious  operations.  The  Navy 
analyzed  the  following  mine 
neutralization  systems  for  potential 
im])act.s  to  marine  mammals; 

•  'I'owed  influence  mine  sweej) 
systems.  Tlujse  systems  use  towed 
(Ujuijjinent  that  mimic  a  particular 
ship's  magnetic  and  acoustic  signature 
triggering  the  mine  and  causing  it  to 
ex])lode. 

•  Unmanned/remotely  operated  mine 
neutralization  systmns.  .Surface  .shi]).s 
and  helico])ter.s  operate  these  sv.stems, 
which  ])lace  explosive  charges  near  or 
directly  against  mines  to  destroy  the 
mine. 

•  Airborne  ])roj(!ctile-hased  miiK! 
clearance  systems.  The.se  sv.stems 
neutralize  mines  by  firing  a  small  or 
medium-caliher  non-explosive, 
su]i(!rcavitating  ])rojectile  from  a 
hovering  helicopter. 

•  Diver  em])laced  explosive  charges. 
Operating  from  small  craft,  divers  j)ut 
explosive  charges  near  or  on  mines  to 
destroy  the  mine  or  disnqjt  its  ability  to 
function. 

Classification  of  Non-Impulsive  and 
Impulsive  Sources  Analyzed 

In  order  to  better  organize  and 
facilitate  the  analysis  of  about  300 
sources  of  underwater  non-impulsive 
sound  or  im])nlsive  energy,  the  Navy 
develo]3ed  a  series  of  source 
classifications,  or  source  bins.  This 
method  of  analysis  provides  the 
following  benefits; 

•  Allows  for  new  sources  to  he 
covered  under  existing  authorizations, 
as  long  as  tho.se  sources  fall  within  the 
jiarameters  of  a  “bin;" 

•  .Simplifies  the  data  collec:tion  and 
reporting  reejuirements  anticipated 
under  the  MMFA; 

•  Ensures  a  con.servative  approach  to 
all  impact  analy.sis  because  all  sources 
in  a  single  bin  are  modeled  as  the  most 
powerful  source  (e.g.,  lowest  frequency, 
highe.st  source  level,  longest  duty  cycle. 


or  largest  net  explosive  weight  within 
that  bin); 

•  Allows  analysis  to  lx;  conducted 
more  efficiently,  without  conqjromising 
the  results; 

•  Provides  a  framework  to  su])i)ort 
the  reallocation  of  source  u.sage  (hours/ 
ex])losive,s)  between  different  source 
bins,  as  long  as  the  total  number  of 
marine  mammal  takes  remain  within  the 
ov(!rall  analyzed  and  authorized  limits. 
This  llexihility  is  reepnred  to  support 
evolving  Navy  training  and  testing 
retpiirements,  which  are  linked  to  real 
world  events. 

A  description  of  each  source 
cla.ssification  is  provided  in  Tables  1-3. 
Non-impulsive  sources  are  grouped  into 
bins  based  on  the  frequency,  source 
level  when  warranted,  and  how  the 
.source  would  he  u.sed.  hnjndsive  bins 
are  based  on  the  net  exjjlosive  weight  of 
the  munitions  or  explosive  devices.  The 
following  factors  further  describe  how 
non-impulsive  sources  are  divided; 

•  Frequency  of  the  non-imjndsive 
source: 

Low-fretpiency  sources  operate 
below  1  kilohertz  (kHz) 

Mid-frequency  sources  o])erate  at 
and  above  1  kHz,  up  to  and  including 
10  kHz 

High-frecpiency  sourc(;s  operate 
above  10  kHz.  u])  to  and  inc:luding  100 
kHz 

Very  high-fre(iuencv  sources 
o])erate  above  100  kHz,  hut  below  200 
kHz 

•  .Source  level  of  the  non-impulsive 
•sourcce 

Cheater  than  100  decibels  (dB),  hut 
l(!.ss  than  180  dB 

Ecpial  to  180  (IB  and  up  to  200  dB 

(jr(;at(;r  than  200  dB 
How  a  sensor  is  used  (bhermines  how 
the  simsor’s  acoustic  imiissions  are 
analyzed.  Factors  to  consicU^r  include 
pulse  length  (time  source  is  “on”);  beam 
pattern  (whether  sound  is  emitted  as  a 
narrow,  focused  h(!am,  or,  as  with  most 
exjilosives,  in  all  directions);  and  duty 
cycle  (how  often  a  transmission  occurs 
in  a  given  time  period  during  an  event). 

There  are  also  non-impidsive  sources 
with  characteristics  that  are  not 
anticipat(;d  to  nisnlt  in  tak(;.s  of  marine; 
mammals.  These  sources  have  low 
source  levels,  narrow  beam  widths, 
downward  directed  transmission,  short 
pukse  lengths,  fre(pienci(;.s  tH;yond 
known  h(;aring  ranges  of  marine 
mammals,  or  .some  combination  of  these 
factors.  These  sources  w(;re  not  modeled 
by  the  Navy,  hut  are  qualitatively 
analyzed  in  Table  l-.'i  of  the  LOA 
application  and  Table  2.3.3  of  the  AFTT 
Draft  EhS/OEhS. 
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Table  1 — Explosive  (Impulsive)  Training  and  Testing  Source  Classes  Analyzed 


Source  class 

Representative  munitions 

Net  Explosive 
weight  (lbs) 

El  . 

Medium-caliber  projectiles . 

0.1-0.25 

E2  . 

Medium-caliber  projectiles . 

0.26-0.5 

E3  . 

Large-caliber  projectiles  . 

>0.5-2.5 

E4  . 

Improved  Extended  Echo  Ranging  Sonobuoy  . 

>2.5-5.0 

E5  . 

5  in.  projectiles  . 

>5-10 

E6  . 

15  lb.  shaped  charge . 

>10-20 

E7  . 

40  lb.  demo  block/shaped  charge  . 

>20-60 

E8  . 

250  lb.  bomb  . 

>60-100 

E9  . 

500  lb.  bomb  . 

>100-250 

E10  . 

1,000  1b.  bomb  . 

>250-500 

Ell  . 

650  lb.  mine  . 

>500-650 

E12  . 

2,000  lb.  bomb  . 

>650-1 ,000 

E13  . 

1,200  lb.  HBX  charge  . 

>1,000-1,740 

E14  . 

2,500  lb  HBX  charge  . 

>1,740-3,625 

E15  . 

5,000  lb  HBX  charge  . 

>3,625-7.250 

Table  2— Active  Acoustic  (Non-Impulsive)  Source  Classes  Analyzed 


Source  class  category 


Source 

class 


Description 


Low-Frequency  (LF):  Sources  that  produce  low-frequency  (less 
than  1  kHz)  signals. 


LF3 


LF4 

LF5 


Low-frequency  sources  greater  than  200  dB. 

Low-frequency  sources  equal  to  180  dB  and  up  to  200  dB. 
Low-frequency  sources  greater  than  160  dB,  but  less  than  180 
dB. 


Mid-Frequency  (MF):  Tactical  and  non-tactical  sources  that 
produce  mid-frequency  (1  to  10  kHz)  signals. 


High-Frequency  (HF);  Tactical  and  non-tactical  sources  that 
produce  high-frequency  (greater  than  10  kHz  but  less  than 
180  kHz)  signals. 


MF1 

MF1K 

MF2 

MF2K 

MF3 

MF4 

MF5 

MF6 

MF8 

MF9 

MF10 

MF11 

MF12 

HF1 


Hull-mounted  surface  ship  sonar  (e.g.,  AN/SQS-53C  and  AN/ 
SQS-60). 

Kingfisher  mode  associated  with  MF1  sonar. 

Hull-mounted  surface  ship  sonar  (e.g.,  AN/SQS-56). 

Kingfisher  mode  associated  with  MF2  sonar. 

Hull-mounted  submarine  sonar  (e.g.,  AN/BQQ-10). 

Helicopter-deployed  dipping  sonar  (e.g.,  AN/AQS-22  and  AN/ 
AQS-13). 

Active  acoustic  sonobuoys  (e.g.,  DICASS). 

Active  sound  underwater  signal  devices  (e  g.,  MK-84). 

Active  sources  (greater  than  200  dB)  not  otherwise  binned. 

Active  sources  (equal  to  180  dB  and  up  to  200  dB)  not  other¬ 
wise  binned. 

Active  sources  (greater  than  160  dB,  but  less  than  180  dB)  not 
otherwise  binned. 

Hull-mounted  surface  ship  sonar  with  an  active  duty  cycle 
greater  than  80%. 

Towed  array  surface  ship  sonar  with  an  active  duty  cycle  great¬ 
er  than  80% 

Hull-mounted  submarine  sonar  (e.g.,  AN/BQQ-10). 


Anti-Submarine  Warfare  (ASW):  Tactical  sources  such  as  active 
sonobuoys  and  acoustic  countermeasures  systems  used  dur¬ 
ing  the  conduct  of  anti-submarine  warfare  training  and  testing 
activities. 


HF2 

HF3 

HF4 

HF5 

HF6 

HF7 

HF8 

ASW1 


High-Frequency  Marine  Mammal  Monitoring  System. 

Qther  hull-mounted  submarine  sonar  (classified). 

Mine  detection  and  classification  sonar  (e.g.,  Airborne  Towed 
Minehunting  Sonar  System). 

Active  sources  (greater  than  200  dB)  not  otherwise  binned. 

Active  sources  (equal  to  180  dB  and  up  to  200  dB)  not  other¬ 
wise  binned. 

Active  sources  (greater  than  160  dB,  but  less  than  180  dB)  not 
otherwise  binned. 

Hull-mounted  surface  ship  sonar  (e.g.,  AN/SQS-61). 

Mid-frequency  Deep  Water  Active  Distributed  System 
(DWADS). 


ASW2 

ASW2 

ASW3 

ASW4 


Mid-frequency  Multistatic  Active  Coherent  sonobuoy  (e.g.,  AN/ 
SSQ-125)— Sources  that  are  analyzed  by  item. 

Mid-frequency  Multistatic  Active  Coherent  sonobuoy  (e.g.,  AN/ 
SSQ-125) — Sources  that  are  analyzed  by  hours. 

Mid-frequency  towed  active  acoustic  countermeasure  systems 
(e.g.,  AN/SLQ-25). 

Mid-frequency  expendable  active  acoustic  device  counter¬ 
measures  (e.g.,  MK-3). 
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Table  2— Active  Acoustic  (Non-Impulsive)  Source  Classes  Analyzed— Continued 


Source  class  category 

Source 

class 

Description 

Torpedoes  (TORP):  Source  classes  associated  with  the  active 
acoustic  signals  produced  by  torpedoes. 

TORP1 

TORP2 

Lightweight  torpedo  (e.g.,  MK-46,  MK-54,  or  Anti-Torpedo  Tor¬ 
pedo). 

Heavyweight  torpedo  (e.g.,  MK-48). 

Doppler  Sonars  (DS):  Sonars  that  use  the  Doppler  effect  to  aid 
in  navigation  or  collect  oceanographic  information. 

DS1 

Low-frequency  Doppler  sonar  (e.g.,  Webb  Tomography 
Source). 

Forward  Looking  Sonar  (FLS).  Forward  or  upward  looking  object 
avoidance  sonars. 

FLS2-FLS3 

High-frequency  sources  with  short  pulse  lengths,  narrov./  beam 
widths,  and  focused  beam  patterns  used  for  navigation  and 
safety  of  ships. 

Acoustic  Modems  (M):  Systems  used  to  transmit  data  acous¬ 
tically  through  the  water. 

M3 

Mid-frequency  acoustic  modems  (greater  than  190  dB). 

Swimmer  Detection  Sonars  (SD):  Systems  used  to  detect  divers 
and  submerged  swimmers. 

SD1-SD2 

High-frequency  sources  with  short  pulse  lengths,  used  for  de¬ 
tection  of  swimmers  and  other  objects  for  the  purposes  of 
port  security. 

Synthetic  Aperture  Sonars  (SAS):  Sonars  in  which  active  acous- 

SAS1 

MF  SAS  systems. 

tic  signals  are  post-processed  to  form  high-resolution  images 

SAS2 

HF  SAS  systems. 

of  the  seafloor. 

SAS3 

VHF  SAS  systems. 

Table  3— Explosive  Source  Classes  Analyzed  for  Non-Annual  Training  and  Testing  Activities 


Source  class 

Representative  munitions 

Net  explosive 
weight  ’  (lbs) 

El  . 

Medium-caliber  projectiles  . 

0.1-0.25 

E2 . 

Medium-caliber  projectiles  . 

0.26-0.5 

E4  . 

Improved  Extended  Echo  Ranging  Sonobuoy . 

2.6-5 

E16 . 

10,000  lb.  HBX  charge . 

7,251-14,500 

E17 . 

40,000  lb.  HBX  charge . 

14,501-58,000 

Table  4 — Active  Acoustic  (Non-Impulsive)  Sources  Analyzed  for  Non-Annual  Training  and  Testing 


Source  class  category 

Source 

class 

Description 

Low-Frequency  (LF);  Sources  that  produce  low-frequency  (less 

LF5 

Low-frequency  sources  greater  than  160  dB,  but  less  than  180 

than  1  kHz)  signals. 

dB. 

Mid-Frequency  (MF);  Tactical  and  non-tactical  sources  that 

MF9 

Active  sources  (equal  to  180  dB  and  up  to  200  dB)  not  other- 

produce  mid-frequency  (1  to  10  kHz)  signals. 

wise  binned. 

High-Frequency  (HF);  Tactical  and  non-tactical  sources  that 
produce  high-frequency  (greater  than  10  kHz  but  less  than 
180  kHz)  signals. 

HF4 

Mine  detection  and  classification  sonar  (e.g.,  AN/AQS-20). 

HF5 

Active  sources  (greater  than  200  dB)  not  otherwise  binned. 

HF6 

Active  sources  (equal  to  180  dB  and  up  to  200  dB)  not  other¬ 
wise  binned. 

HF7 

Active  sources  (greater  than  160  dB,  but  less  than  180  dB)  not 
otherwise  binned. 

Forward  Looking  Sonar  (FLS);  Forward  or  upward  looking  object 

FLS2-FLS3 

High-frequency  sources  with  short  pulse  lengths,  narrow  beam 

avoidance  sonars. 

widths,  and  focused  beam  patterns  used  for  navigation  and 
safety  of  ships. 

Sonars  (SAS);  Sonars  in  which  active  acoustic  signals  are  post- 
processed  to  form  high-resolution  images  of  the  seafloor. 

SAS2 

HF  SAS  systems. 

Proposed  Afdion 

The  Navy  proposes  to  continue 
conducting  training  and  testing 
activities  within  tlio  AFTT  Studv  Area. 
Till!  Navy  has  been  conducting  similar 
military  readiness  training  and  te.sting 
activities  in  the  AFTT  .Studv  Area  since 


the  l?)4()s.  Recently,  these  activities 
were  analyzed  in  .se])arat(;  FKSs 
comjileted  between  2009  and  2011. 
The.se  documents,  among  others,  and 
their  associated  MMFA  regulations  and 
authorizations,  describe  the  baseliiu!  of 
training  and  testing  activities  curnmtly 
cr)nducted  in  the  AF'IT  .Studv  Area. 


To  meet  all  future!  training  and  te.sting 
recpiirements,  the  Navy  has  prepared  the 
AFTT  DEIS/OEI.S  to  analvze  changes  to 
the.se  activities  due  to  fluctuations  in 
the  tem])o  and  types  of  training  and 
te.sting  activities  due  to  changing 
reepiirements;  the  introduction  of  new 
technologies;  the  dvnamic  nature  of 
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international  events;  advances  in 
warfighting  doctrine  and  in'ocedures; 
and  changes  in  basing  locations  for 
ships,  aircraft,  and  j)ersonnel  (force 
stnictnre  changes).  Such  develo])ments 
have  influenced  the  fre(|uency, 
duration,  intensity,  and  location  of 
r(!(inired  training  and  testing.  In 
addition,  the  Study  Area  has  exi)anded 
hiwond  the  areas  included  in  previous 
NMFS  authorizations.  I'he  ex|)ansion  of 
the  Study  Area  does  not  represent  an 
increase  in  areas  where  the  Navy  will 
train  and  test,  hut  is  merely  an 


expansion  of  the  area  to  he  included  in 
the  ])ro))o.sed  incidental  take 
authorization. 

Training 

The  Navy  pro})oses  to  conduct 
training  activities  in  the  AFTT  Study 
Area  as  described  in  Table  5  of  tliis 
l)roposed  rule.  Detailed  information 
about  each  proposed  activity  (stressor, 
training  event,  de.scription.  sound 
source,  duration,  and  geographic 
location)  can  he  found  in  Apjjendix  A 
of  the  AFTT  DEIS/OEIS.  The  Navy’s 
proposed  action  is  an  adjustment  to 


exi.sting  ha.seline  training  activities  to 
accommodate  the  following: 

•  Force  structure  changes  including 
the  relocation  of  .ships,  aircraft,  and 
personnel  to  meet  Navy  necnls.  As  forces 
are  moved  within  the  existing  Navy 
structure,  training  needs  will 
nece.ssarily  change  as  the  location  of 
forces  change. 

•  Development  and  introduction  of 
new  shi])s,  aircraft,  and  new  weapons 
.systems; 

•  Current  training  activities  that  were 
not  addres.sed  in  previous  documents. 


Table  5— Training  Activities  Within  the  Study  Area 


Number  of 

Stressor 

Training  event 

Description 

Source  class 

events  per 
year 

Anti-Submarine  Warfare  (ASW) 


Non-Impulsive  .... 

Tracking  Exercise/Torpedo  Ex¬ 
ercise — Submarine 
(TRACKEX/TORPEX— Sub). 

Submarine  crews  search,  track,  and  detect 
submarines.  Exercise  torpedoes  may  be 
used  during  this  event. 

ASW4;  MF3;  HF1; 
TORP2. 

102 

Non-Impulsive  .... 

Tracking  Exercise/Torpedo  Ex¬ 
ercise — Surface  (TRACKEX/ 
TORPEX— Surface). 

Surface  ship  crews  search,  track  and  detect 
submarines.  Exercise  torpedoes  may  be 
used  during  this  event. 

ASW1,3,4; 

MF1, 2,3,4,5,11, 12; 
HF1;  TORP1. 

764 

Non-Impulsive  .... 

Tracking  Exercise/Torpedo  Ex¬ 
ercise-Helicopter 
(TRACKEX/TORPEX— Helo). 

Helicopter  crews  search,  detect  and  track  sub¬ 
marines.  Recoverable  air  launched  torpedoes 
may  be  employed  against  submarine  targets. 

ASW4;  MF4,5; 

TORP1. 

432 

Non-Impulsive  .... 

Tracking  Exercise/Torpedo  Ex¬ 
ercise — Maritime  Patrol  Air¬ 
craft  (TRACKEX/TORPEX— 
MPA). 

Maritime  patrol  aircraft  crews  search,  detect, 
and  track  submarines.  Recoverable  air 
launched  torpedoes  may  be  employed 
against  submarine  targets. 

MF5;  TORP1  . 

752 

Non-Impulsive  .... 

Tracking  Exercise — Maritime 
Patrol  Aircraft  Extended  Echo 
Ranging  Sonobuoy 

(TRACKEX — MPA  sonobuoy). 

Maritime  patrol  aircraft  crews  search,  detect, 
and  track  submarines  with  extended  echo 
ranging  sonobuoys.  Recoverable  air 
launched  torpedoes  may  be  employed 
against  submarine  targets. 

ASW2  . 

160 

Non-Impulsive  .... 

Anti-Submarine  Warfare  Tac¬ 
tical  Development  Exercise. 

Multiple  ships,  aircraft  and  submarines  coordi¬ 
nate  their  efforts  to  search,  detect  and  track 
submarines  with  the  use  of  all  sensors.  Anti- 
Submarine  Warfare  Tactical  Development 
Exercise  is  a  dedicated  ASW  event. 

ASW3,4;  HF1; 
MF1,2,3,4,5. 

4 

Non-Impulsive  .... 

Integrated  Anti-Submarine  War¬ 
fare  Course  (lAC). 

Multiple  ships,  aircraft,  and  submarines  coordi¬ 
nate  the  use  of  their  sensors,  including 
sonobuoys,  to  search,  detect  and  track  threat 
submarines.  lAC  is  an  intermediate  level 
training  event  and  can  occur  in  conjunction 
with  other  major  exercises. 

ASW  3,4;  HF1; 
MF1,2,3,4,5. 

5 

Non-Impulsive  .... 

Group  Sail . 

Multiple  ships  and  helicopters  integrate  the  use 
of  sensors,  including  sonobuoys,  to  search, 
detect  and  track  a  threat  submarine.  Group 
sails  are  not  dedicated  ASW  events  and  in¬ 
volve  multiple  warfare  areas. 

ASW  2,3;  HF1; 
MF1,2,3,4,5. 

20 

Non-Impulsive  .... 

ASW  for  Composite  Training 
Unit  Exercise  (COMPTUEX). 

Anti-Submarine  Warfare  activities  conducted 
during  a  COMPTUEX. 

ASW  2,3,4;  HF1; 

MF1 ,2,3,4,5,12. 

5 

Non-Impulsive  .... 

ASW  for  Joint  Task  Force  Ex¬ 
ercise  (JTFEX)/Sustainment 
Exercise  (SUSTAINEX). 

Anti-Submarine  Warfare  activities  conducted 
during  a  JTFEX/SUSTAINEX. 

ASW2,3,4;  HF1; 
MF1,2,3, 4,5,12. 

4 

Mine  Warfare  (MIW) 


Non-Impulsive  .... 

Mine  Countermeasures  Exer¬ 
cise  (MCM)— Ship  Sonar. 

Littoral  combat  ship  crews  detect  and  avoid 
mines  while  navigating  restricted  areas  or 
channels  using  active  sonar. 

HF4 . 

116 

Non-Impulsive  .... 

Mine  Countermeasures — Mine 
Detection. 

Ship  crews  and  helicopter  aircrews  detect 
mines  using  towed  and  laser  mine  detection 
systems  (e.g.,  AN/AQS-20,  ALMDS). 

HF4  . 

2,538 
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Table  5— Training  Activities  Within  the  Study  Area— Continued 


Stressor 

Training  event 

Description 

Source  class 

Number  of 
events  per 
year 

Non-Impulsive  .... 

Coordinated  Unit  Level  Heli¬ 
copter  Airborne  Mine  Coun¬ 
termeasure  Exercises. 

Helicopters  aircrew  members  train  as  a  squad¬ 
ron  in  the  use  of  airborne  mine  counter¬ 
measures,  such  as  towed  mine  detection  and 
neutralization  systems. 

HF4  . 

8 

Non-Impulsive  .... 

Civilian  Port  Defense  . 

Maritime  security  operations  for  military  and  ci¬ 
vilian  ports  and  harbors.  Marine  mammal 
systems  may  be  used  during  the  exercise. 

HF4 . 

1  event  every 
other  year. 

Other  Training  Activities 


Non-Impulsive  .... 

Submarine  Navigational  (SUB 

Submarine  crews  locate  underwater  objects 

HF1;  MF3  . 

282 

NAV). 

and  ships  while  transiting  in  and  out  of  port. 

Non-Impulsive  .... 

Submarine  Navigation  Under 

Submarine  crews  train  to  operate  under  ice. 

HF1  . 

24 

Ice  Certification. 

During  training  and  certification  other  sub¬ 
marines  and  ships  simulate  ice. 

Non-Impulsive  .... 

Surface  Ship  Object  Detection 

Surface  ship  crews  locate  underwater  objects 

MF1K;  MF2K  . 

144 

that  may  impede  transit  in  and  out  of  port. 

Non-Impulsive  .... 

Surface  Ship  Sonar  Mainte- 

Pierside  and  at-sea  maintenance  of  sonar  sys- 

MF1,2  . 

824 

nance. 

terns. 

Non-Impulsive  .... 

Submarine  Sonar  Maintenance 

Pierside  and  at-sea  maintenance  of  sonar  sys- 

MF3  . 

220 

terns. 

Amphibious  Warfare  (AMW) 

Impulsive  . 

Naval  Surface  Fire  Support  Ex- 

Surface  ship  crews  use  large-caliber  guns  to 

E5  . 

50 

ercise — At  Sea  (FI REX  [At 

support  forces  ashore;  however,  the  land  tar- 

Sea]). 

get  is  simulated  at  sea.  Rounds  impact  the 
water  and  are  scored  by  passive  acoustic  hy¬ 
drophones  located  at  or  near  the  target  area. 

Anti-Surface  Warfare  (ASUW) 

Impulsive  . 

Maritime  Security  Operations 

Helicopter  and  surface  ship  crews  conduct  a 

E2  . 

12 

(MSO) — Anti-swimmer  Gre- 

suite  of  Maritime  Security  Operations  (e.g., 

nades. 

Visit,  Board,  Search,  and  Seizure;  Maritime 
Interdiction  Operations;  Force  Protection;  and 
Anti-Piracy  Operation). 

Impulsive  . 

Gunnery  Exercise  (Surface-to- 

Ship  crews  engage  surface  targets  with  ship's 

E1;  E2  . 

827 

Surface)  (Ship) — Medium- 
Caliber  (GUNEX 

[S-Sj— Ship). 

medium-caliber  guns. 

Impulsive  . 

Gunnery  Exercise  (Surface-to- 

Ship  crews  engage  surface  targets  with  ship’s 

E3;  E5  . 

294 

Surface)  (Ship) — Large-Cal¬ 
iber  (GUNEX 

[S-Sj— Ship). 

large-caliber  guns. 

Impulsive  . 

Gunnery  Exercise  (Surface-to- 

Small  boat  crews  engage  surface  targets  with 

E1;  E2  . 

434 

Surface)  (Boat)  (GUNEX  [S- 
S] — Boat). 

small  and  medium-caliber  guns. 

Impulsive  . 

Missile  Exercise  (Surface-to- 

Surface  ship  crews  defend  against  threat  mis- 

E10  . 

20 

Surface)  (MISSILEX  [S-S]). 

siles  and  other  surface  ships  with  missiles. 

Impulsive  . 

Gunnery  Exercise  (Air-to-Sur- 

Fixed-wing  and  helicopter  aircrews,  including 

El;  E2  . 

715 

face)  (GUNEX  [A-S]). 

embarked  personnel,  use  small  and  medium- 
caliber  guns  to  engage  surface  targets. 

Impulsive  . 

Missile  Exercise  (Air-to-Sur- 

Fixed-wing  and  helicopter  aircrews  fire  both 

E5  . 

210 

face)— Rocket  (MISSILEX 

precision-guided  missiles  and  unguided  rock- 

[A-S]). 

ets  against  surface  targets. 

Impulsive  . 

Missile  Exercise  (Air-to-Sur- 
face)  (MISSILEX  [A-S]). 

Fixed-wing  and  helicopter  aircrews  fire  both 
precision-guided  missiles  and  unguided  rock- 

E6;  E8  . 

248 

ets  against  surface  targets. 

Impulsive  . 

Bombing  Exercise  (Air-to-Sur- 
face)  (BOMBEX  [A-S]). 

Fixed-wing  aircrews  deliver  bombs  against  sur¬ 
face  targets. 

E8  E9'  E10-  E12 

930 

Impulsive  . 

Sinking  Exercise  (SINKEX)  . 

Aircraft,  ship,  and  submarine  crews  deliver  ord¬ 
nance  on  a  seaborne  target,  usually  a  deacti- 

E3;  E5;  E8;  E9; 
E10;E11;E12. 

1 

vated  ship,  which  is  deliberately  sunk  using 
multiple  weapon  systems. 
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Table  5— Training  Activities  Within  the  Study  Area— Continued 


Stressor 

Training  event 

Description 

Source  class 

Number  of 
events  per 

year 

Anti-Submarine  Warfare  (ASW) 


Impulsive  . 

Tracking  Exercise — Maritime 
Patrol  Aircraft  Extended  Echo 
Ranging  Sonobuoy 

(TRACKEX — MPA  sonobuoy). 

Maritime  patrol  aircraft  crews  search,  detect, 
and  track  submarines  with  extended  echo 
ranging  sonobuoys.  Recoverable  air 
launched  torpedoes  may  be  employed 
against  submarine  targets.. 

E4  . 

160 

Impulsive  . 

Group  Sail . 

Multiple  ships  and  helicopters  integrate  the  use 
of  sensors,  including  sonobuoys,  to  search, 
detect  and  track  a  threat  submarine.  Group 
sails  are  not  dedicated  ASW  events  and  in¬ 
volve  multiple  warfare  areas. 

E4  . 

20 

Impulsive  . 

ASW  for  Composite  Training 
Unit  Exercise  (COMPTUEX). 

Anti-Submarine  Warfare  activities  conducted 
during  a  COMPTUEX. 

E4  . 

4 

Impulsive  . 

ASW  for  Joint  Task  Force  Ex¬ 
ercise  (JTFEX)/Sustainment 
Exercise  (SUSTAINEX). 

Anti-Submarine  Warfare  activities  conducted 
during  a  JTFEX/SUSTAINEX. 

E4  . 

4 

Mine  Warfare  (MIW) 


Impulsive  . 

Explosive  Ordnance  Disposal 

Personnel  disable  threat  mines.  Explosive 

El;  E4;  E5;  E6;  E7; 

618 

(EOD)/Mine  Neutralization. 

charges  may  be  used. 

E8. 

Impulsive  . 

Mine  Countermeasures — Mine 

Ship  crews  and  helicopter  aircrews  disable 

E4  . 

508 

Neutralization — Remotely 

mines  using  remotely  operated  underwater 

Operated  Vehicles. 

vehicles. 

Impulsive  . 

Civilian  Port  Defense  . 

Maritime  security  operations  for  military  and  ci- 

E2;  E4  . 

1  event  every 

vilian  ports  and  harbors.  Marine  mammal 
systems  may  be  used  during  the  exercise. 

other  year. 

Pile  Driving  and  Pile  Removal 


Impulsive 


Elevated  Causeway  System 
(ELCAS). 


A  temporary  pier  is  constructed  off  the  beach .  1 

Supporting  pilings  are  driven  into  the  sand 
and  then  later  removed.  The  Elevated 
Causeway  System  is  a  portion  of  a  larger  ac¬ 
tivity  Joint  Logistics  Over  the  Shore  (JLOTS) 
which  is  covered  under  separate  documenta¬ 
tion.  Construction  would  involve  intermittent 
impact  pile  driving  of  24-inch,  uncapped, 
steel  pipe  piles  over  approximately  2  weeks. 

Crews  work  24  hours  a  day  and  can  drive 
approximately  8  piles  in  that  period.  Each 
pile  takes  about  10  minutes  to  drive.  When 
training  events  that  use  the  elevated  cause¬ 
way  system  are  complete,  the  piles  would  be 
removed  using  vibratory  methods  over  ap¬ 
proximately  6  days.  Crews  can  remove  about 
14  piles  per  24-hour  period,  each  taking 
about  6  minutes  to  remove. 


Testing 

The  Navy’s  projjosod  testing  activities 
are  desr.ribeii  in  Tables  (i  and  7.  Detailed 
information  about  each  propo.sed 
activity  (stressor,  testing  event. 


de.scri])tion,  sound  source,  duration,  and 
geographic  location)  can  be  found  in 
Apjjendix  A  of  the  AFTT  DEIS/OEIS. 
NMF’.S  iKsed  the  detailed  information  in 
Ai)i)endix  A  of  the  AFTT  DEIS/OEIS  to 


analyze  the  potential  impacts  on  marine 
mammals;  however,  the  Navy’s 
propo.sed  action  is  summarized  in  the 
Tables  hasrul  on  the  type  of  .sound 
source. 
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Table  6— Naval  Air  Systems  Command  Testing  Activities  Within  the  Study  Area 


Anti-Submarine  Warfare  (ASW) 


Non-Impulsive  . 

Anti-Submarine  Warfare  Torpedo 
Test. 

This  event  is  similar  to  the  training  event  Tor¬ 
pedo  Exercise.  The  test  evaluates  anti-sub¬ 
marine  warfare  systems  onboard  rotary  wing 
and  fixed  wing  aircraft  and  the  ability  to 
search  for,  detect,  classify,  localize,  and 
track  a  submarine  or  similar  target. 

TORP1 

242 

Non-Impulsive  . 

Kilo  Dip . 

A  kilo  dip  is  the  operational  term  used  to  de¬ 
scribe  a  functional  check  of  a  helicopter  de¬ 
ployed  dipping  sonar  system.  The  sonar 
system  is  briefly  activated  to  ensure  all  sys¬ 
tems  are  functional.  A  kilo  dip  is  simply  a 
precursor  to  more  comprehensive  testing. 

MF4 

43 

Non-Impulsive  . 

Sonobuoy  Lot  Acceptance  Test . 

Sonobuoys  are  deployed  from  surface  vessels 
and  aircraft  to  verify  the  integrity  and  per¬ 
formance  of  a  lot,  or  group,  of  sonobuoys  in 
advance  of  delivery  to  the  Fleet  for  oper¬ 
ational  use. 

ASW2;  MF5,6 

39 

Non-Impulsive  . 

ASW  Tracking  Test — Helicopter  .... 

This  event  is  similar  to  the  training  event  anti¬ 
submarine  warfare  Tracking  Exercise — Heli¬ 
copter.  The  test  evaluates  the  sensors  and 
systems  used  to  detect  and  track  sub¬ 
marines  and  to  ensure  that  helicopter  sys¬ 
tems  used  to  deploy  the  tracking  systems 
perform  to  specifications. 

MF4,5 

428 

Non-Impulsive  . 

ASW  Tracking  Test — Maritime  Pa¬ 
trol  Aircraft. 

This  event  is  similar  to  the  training  event  anti¬ 
submarine  warfare  Tracking  Exercise — Mari¬ 
time  Patrol  Aircraft.  The  test  evaluates  the 
sensors  and  systems  used  by  maritime  pa¬ 
trol  aircraft  to  detect  and  track  submarines 
and  to  ensure  that  aircraft  systems  used  to 
deploy  the  tracking  systems  perform  to 
specifications  and  meet  operational  require¬ 
ments. 

ASW2;  MF5,6 

75 

Mine  Warfare  (MIW) 


Non-Impulsive  . 

Airborne  Towed  Minehunting 
Sonar  System  Test. 

Tests  of  the  Airborne  Towed  Minehunting 
Sonar  System  to  evaluate  the  search  capa¬ 
bilities  of  this  towed,  mine  hunting,  detec¬ 
tion,  and  classification  system.  The  sonar  on 
the  Airborne  Towed  Minehunting  Sonar  Sys¬ 
tem  identifies  mine-like  objects  in  the  deeper 
parts  of  the  water  column. 

HF4 

155 

Anti-Surface  Warfare  (ASUW) 

Impulsive . 

Air  to  Surface  Missile  Test . 

This  event  is  similar  to  the  training  event  Mis¬ 
sile  Exercise  Air  to  Surface.  Test  may  in¬ 
volve  both  fixed  wing  and  rotary  wing  air¬ 
craft  launching  missiles  at  surface  maritime 
targets  to  evaluate  the  weapons  system  or 
as  part  of  another  systems  integration  test. 

E6;  E10 

239 

Impulsive . 

Air  to  Surface  Gunnery  Test  . 

This  event  is  similar  to  the  training  event  Gun¬ 
nery  Exercise  Air  to  Surface.  Strike  fighter 
and  helicopter  aircrews  evaluate  new  or  en¬ 
hanced  aircraft  guns  against  surface  mari¬ 
time  targets  to  test  that  the  gun,  gun  ammu¬ 
nition,  or  associated  systems  meet  required 
specifications  or  to  train  aircrew  in  the  oper¬ 
ation  of  a  new  or  enhanced  weapons  sys¬ 
tem. 

El 

165 

Impulsive . 

Rocket  Test  . 

Rocket  testing  evaluates  the  integration,  accu¬ 
racy,  performance,  and  safe  separation  of 
laser-guided  and  unguided  2.75-in  rockets 
fired  from  a  hovering  or  forward  flying  heli¬ 
copter  or  from  a  fixed  wing  strike  aircraft. 

E5 

332 
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Table  6— Naval  Air  Systems  Command  Testing  Activities  Within  the  Study  Area— Continued 


Stressor 

Testing  event 

Description 

Source  class 

Number  of 
events  per 
year 

Anti-Submarine  Warfare  (ASW) 

Impulsive  . 

Sonobuoy  Lot  Acceptance  Test . 

Sonobuoys  are  deployed  from  surface  vessels 
and  aircraft  to  verify  the  integrity  and  per¬ 
formance  of  a  lot,  or  group,  of  sonobuoys  in 
advance  of  delivery  to  the  Fleet  for  oper¬ 
ational  use. 

E3;  E4 

39 

Impulsive  . 

ASW  Tracking  Test — Helicopter  .... 

This  event  is  similar  to  the  training  event  anti¬ 
submarine  warfare  Tracking  Exercise — Heli¬ 
copter.  The  test  evaluates  the  sensors  and 
systems  used  to  detect  and  track  sub¬ 
marines  and  to  ensure  that  helicopter  sys¬ 
tems  used  to  deploy  the  tracking  systems 
perform  to  specifications. 

E3 

428 

Impulsive . 

ASW  Tracking  Test — Maritime  Pa¬ 
trol  Aircraft. 

This  event  is  similar  to  the  training  event  anti¬ 
submarine  warfare  T racking  Exercise — Mari¬ 
time  Patrol  Aircraft.  The  test  evaluates  the 
sensors  and  systems  used  by  maritime  pa¬ 
trol  aircraft  to  detect  and  track  submarines 
and  to  ensure  that  aircraft  systems  used  to 
deploy  the  tracking  systems  perform  to 
specifications  and  meet  operational  require¬ 
ments. 

E3;  E4 

75 

Mine  Warfare  (MIW) 


Impulsive  . 

Airborne  Mine  Neutralization  Sys¬ 
tem  Test. 

Airborne  mine  neutralization  tests  evaluate  the 
system’s  ability  to  detect  and  destroy  mines. 
The  Airborne  Mine  Neutralization  System 
Test  uses  up  to  four  unmanned  underwater 
vehicles  equipped  with  HF  sonar,  video 
cameras,  and  explosive  neutralizers. 

E4;  E11 

165 

Impulsive  . 

Airborne  Projectile-based  Mine 
Clearance  System. 

An  MH-60S  helicopter  uses  a  laser-based  de¬ 
tection  system  to  search  for  mines  and  to  fix 
mine  locafions  for  neutralization  with  an  air¬ 
borne  projectile-based  mine  clearance  sys¬ 
tem.  The  system  neutralizes  mines  by  firing 
a  small  or  medium-caliber  inert, 

supercavitating  projectile  from  a  hovering 
helicopter. 

E11 

237 

Impulsive . 

Airborne  Towed  Minesweeping 
Test. 

Tests  of  the  Airborne  Towed  Minesweeping 
System  would  be  conducted  by  a  MH-60S 
helicopter  to  evaluate  the  functionality  of  the 
system  and  the  MH-60S  at  sea.  The  system 
is  towed  from  a  forward  flying  helicopter  and 
works  by  emitting  an  electromagnetic  field 
and  mechanically  generated  underwater 
sound  to  simulate  the  presence  of  a  ship. 
The  sound  and  electromagnetic  signature 
cause  nearby  mines  to  explode. 

Ell 

72 

Table  7— Naval  Sea  Systems  Command  Testing  Activities  Within  the  Study  Area 


Stressor 

Testing  event 

Description 

Source  class 

Number  of  events 
per  year 

New  Ship  Construction 

Non-Impulsive  . 

Surface  Combatant  Sea 

Tests  ship’s  sonar  systems  pierside  to  en- 

MF1,9,10;  MF1K . 

12. 

Trials— Pierside  Sonar 

sure  proper  operation. 

Testing. 

Non-Impulsive  . 

Surface  Combatant  Sea 

Ships  demonstrate  capability  of  counter- 

ASW3;  MF  1,9,10;  MF1K 

10. 

T  rials — Anti-Submarine 

measure  systems  and  underwater  sur- 

Warfare  Testing. 

veillance  and  communications  systems. 

Non-Impulsive  . 

Submarine  Sea  Trials — 

Tests  ship’s  sonar  systems  pierside  to  en- 

M3;  HF1;  MF3,10  . 

6 

Pierside  Sonar  Testing. 

sure  proper  operation. 

Non-Impulsive  . 

Submarine  Sea  Trials— 

Submarines  demonstrate  capability  of  un- 

M3;  HF1;  MF3,10  . 

12. 

Anti-Submarine  Warfare 

derwater  surveillance  and  communica- 

Testing. 

tions  systems. 
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Table  7— Naval  Sea  Systems  Command  Testing  Activities  within  the  Study  Area— Continued 


Stressor 

Testing  event 

Description 

Source  class 

Number  of  events 
per  year 

Non-Impulsive  . 

Anti-submarine  Warfare 
Mission  Package  Test¬ 
ing. 

Ships  and  their  supporting  platforms  (e  g., 
helicopters,  unmanned  aerial  vehicles) 
detect,  localize,  and  prosecute  sub¬ 
marines. 

ASW1,3;  MF4,5,12; 

TORP1. 

24. 

Non-Impulsive  . 

Mine  Countermeasure 
Mission  Package  Test¬ 
ing. 

Ships  conduct  mine  countermeasure  oper¬ 
ations. 

HF4  . 

8. 

Life  Cycle  Activities 


Non-Impulsive  . 

Surface  Ship  Sonar  Test¬ 
ing/Maintenance. 

Pierside  and  at-sea  testing  of  ship  sys¬ 
tems  occurs  periodically  following  major 
maintenance  periods  and  for  routine 
maintenance. 

ASW3;  MF1,  9,10;  MF1K 

16. 

Non-Impulsive  . 

Submarine  Sonar  Testing/ 
Maintenance. 

Pierside  and  at-sea  testing  of  submarine 
systems  occurs  periodically  following 
major  maintenance  periods  and  for  rou¬ 
tine  maintenance. 

HF1,3;  M3;  MF3  . 

28. 

Non-Impulsive  . 

Combat  System  Ship 
Qualification  Trial 
(CSSQT) — In-port  Main¬ 
tenance  Period. 

All  combat  systems  are  tested  to  ensure 
they  are  functioning  in  a  technically  ac¬ 
ceptable  manner  and  are  operationally 
ready  to  support  at-sea  CSSQT  events. 

MF1  . 

12. 

Non-Impulsive . 

Combat  System  Ship 
Qualification  Trial 
(CSSQT)— Undersea 
Warfare  (USW). 

Tests  ships  ability  to  track  and  defend 
against  undersea  targets. 

HF4;  MF1, 2,4,5;  TQRP1  .. 

9. 

NAVSEA  Range  Activities 


Naval  Surface  Warfare  Center,  Panama  City  Division  (NSWC  PCD) 


\ 

Non-Impulsive  . 

Unmanned  Underwater 
Vehicles  Demonstration. 

Testing  and  demonstrations  of  multiple 
Unmanned  Underwater  Vehicles  and  as¬ 
sociated  acoustic,  optical,  and  magnetic 
systems. 

HF5,6,7;  LF5;  FLS2;  MF9; 
SAS2. 

1  per  5  year  period. 

Non-Impulsive . 

Mine  Detection  and  Clas¬ 
sification  Testing. 

Air,  surface,  and  subsurface  vessels  de¬ 
tect  and  classify  mines  and  mine-like 
objects. 

HF1,4;  MF1K;  SAS2  . 

81. 

Non-Impulsive  . 

Stationary  Source  Testing 

Stationary  equipment  (including  swimmer 
defense  systems)  is  deployed  to  deter¬ 
mine  functionality. 

LF4;  MF8;  SD1,2  . 

11. 

Non-Impulsive  . 

Special  Warfare  Testing  ... 

Testing  of  submersibles  capable  of  insert¬ 
ing  and  extracting  personnel  and/or  pay- 
loads  into  denied  areas  from  strategic 
distances. 

MF9  . 

110. 

Non-Impulsive  . 

Unmanned  Underwater 
Vehicle  Testing. 

Unmanned  Undenwater  Vehicles  are  de¬ 
ployed  to  evaluate  hydrodynamic  pa¬ 
rameters,  to  full  mission,  multiple  vehicle 
functionality  assessments. 

FLS2;  HF  5,6,7;  LF5; 

MF9;  SAS2. 

88. 

Naval  Undersea  Warfare  Center  Division,  Newport  (NUWCDIVNPT) 


Non-Impulsive  . 

Torpedo  Testing  . 

Non-explosive  torpedoes  are  launched  to 
record  operational  data.  All  torpedoes 
are  recovered. 

TORP1;TORP2  . 

30. 

Non-Impulsive  . 

Towed  Equipment  Testing 

Surface  vessel  or  Unmanned  Underwater 
Vehicle  deploys  equipment  to  determine 
functionality  of  towed  systems. 

LF4;  MF9;  SAS1  . 

33. 

Non-Impulsive  . 

Unmanned  Underwater 
Vehicle  Testing. 

Unmanned  Underwater  Vehicles  are  de¬ 
ployed  to  evaluate  hydrodynamic  pa¬ 
rameters,  to  full  mission,  multiple  vehicle 
functionality  assessments. 

HF6.7;  LF5;  MF10;  SAS2 

123. 

Non-Impulsive  . 

Semi-Stationary  Equip¬ 
ment  Testing. 

Semi-stationary  equipment  (e.g.,  hydro¬ 
phones)  is  deployed  to  determine 
functionality. 

ASW3,4;  HF  5,6;  LF  4,5; 
MF9,10. 

154. 

Non-Impulsive . 

Unmanned  Underwater 
Vehicle  Demonstrations. 

Testing  and  demonstrations  of  multiple 
Unmanned  Underwater  Vehicles  and  as¬ 
sociated  acoustic,  optical,  and  magnetic 
systems. 

FLS2;  HF5,6,7;  LF5;  MF9; 
SAS2. 

1  per  5  year  period. 
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Table  7— Naval  Sea  Systems  Command  Testing  Activities  within  the  Study  Area— Continued 

Stressor 

Testing  event 

Description 

Source  class 

Number  of  events 
per  year 

Non-Impulsive  . 

Pierside  Integrated  Swim¬ 
mer  Defense  Testing. 

Swimmer  defense  testing  ensures  that 
systems  can  effectively  detect,  charac¬ 
terize,  verify,  and  defend  against  swim¬ 
mer/diver  threats  in  harbor  environments. 

LF4;  MF8;  SD1  . 

6. 

South  Florida  Ocean  Measurement  Facility  (SFOMF) 


Non-Impulsive  . 

Signature  Analysis  Activi¬ 
ties. 

Testing  of  electromagnetic,  acoustic,  opti¬ 
cal,  and  radar  signature  measurements 
of  surface  ship  and  submarine. 

ASW2:  HF1,6;  LF4;  M3; 
MF9. 

18. 

Non-Impulsive  . 

Mine  Testing  . 

Air,  surface,  and  sub-surface  systems  de¬ 
tect,  counter,  and  neutralize  ocean-de¬ 
ployed  mines. 

HF4  . 

33. 

Non-Impulsive  . 

Surface  Testing  . 

Various  surface  vessels,  moored  equip¬ 
ment  and  materials  are  testing  to  evalu¬ 
ate  performance  in  the  marine  environ¬ 
ment. 

FLS2;  HF5,6,7;  LF5;  MF9; 
SAS2. 

33. 

Non-Impulsive  . 

Unmanned  Underwater 
Vehicles  Demonstra¬ 
tions. 

Testing  and  demonstrations  of  multiple 
Unmanned  Underwater  Vehicles  and  as¬ 
sociated  acoustic,  optical,  and  magnetic 
systems. 

FLS2;  HF5,6,7;  LF5;  MF9; 
SAS2. 

1  per  5  year  period. 

Additional  Activities  at  Locations  Outside  of  NAVSEA  Ranges 


Anti-Surface  Warfare  (ASUW)/Anti-Submarine  Warfare  (ASW)  Testing 


Non-Impulsive  . 

Torpedo  (Non-explosive) 
Testing. 

Air,  surface,  or  submarine  crews  employ 
inert  torpedoes  against  submarines  or 
surface  vessels.  All  torpedoes  are  re¬ 
covered. 

ASW3,4;  HF1;  M3; 

MF1, 3,4,5;  TORP1,2. 

26. 

Non-Impulsive  . 

Torpedo  (Explosive)  Test¬ 
ing. 

Air,  surface,  or  submarine  crews  employ 
explosive  torpedoes  against  artificial  tar¬ 
gets  or  deactivated  ships. 

TORP1;  TORP2 . 

2. 

Non-Impulsive  . 

Countermeasure  Testing  .. 

Towed  sonar  arrays  and  anti-torpedo  tor¬ 
pedo  systems  are  employed  to  detect 
and  neutralize  incoming  weapons. 

ASW3;  HF5;  TORP  1,2  .... 

3. 

Non-Impulsive  . 

Pierside  Sonar  Testing  . 

Pierside  testing  to  ensure  systems  are 
fully  functional  in  a  controlled  pierside 
environment  prior  to  at-sea  test  activities. 

ASW3;  HF1,3;  M3;  MF1,3 

23. 

Non-Impulsive  . 

At-sea  Sonar  Testing  . 

At-sea  testing  to  ensure  systems  are  fully 
functional  in  an  open  ocean  environ¬ 
ment. 

ASW4;  HF1;  M3;  MF3  . 

15. 

Mine  Warfare  (MIW)  Testing 


Non-Impulsive  . 

Mine  Detection  and  Clas¬ 
sification  Testing. 

Air,  surface,  and  subsurface  vessels  de¬ 
tect  and  classify  mines  and  mine-like 
objects. 

HF4  . 

66. 

Non-Impulsive  . 

Mine  Countermeasure/ 
Neutralization  Testing. 

Air,  surface,  and  subsurface  vessels  neu¬ 
tralize  threat  mines  that  would  otherwise 
restrict  passage  through  an  area. 

HF4;  M3 . 

14. 

Shipboard  Protection  Systems  and  Swimmer  Defense  Testing 


Non-Impulsive  . 

Pierside  Integrated  Swim- 

Swimmer  defense  testing  ensures  that 

LF4;  MF8;  SD1  . 

3. 

mer  Defense  Testing. 

systems  can  effectively  detect,  charac¬ 
terize,  verify,  and  defend  against  swim¬ 
mer/diver  threats  in  harbor  environments. 

Unmanned  Vehicle  Testing 


Non-Impulsive  . 

Unmanned  Vehicle  Devel- 

Vehicle  development  involves  the  produc- 

MF9;  SAS2  . 

111. 

opment  and  Payload 

tion  and  upgrade  of  new  unmanned 

Testing. 

platforms  on  which  to  attach  various 
payloads  used  for  different  purposes. 

7064 


Federal  Register /Vol.  78,  No.  21 /Thursday,  January  31,  2013 / Proposed  Rules 


Table  7— Naval  Sea  Systems  Command  Testing  Activities  within  the  Study  Area— Continued 


Stressor 

Testing  event 

Description 

Source  class 

Number  of  events 
per  year 

Other  Testing  Activities 

Non-Impulsive  . 

Special  Warfare  Testing  ... 

Special  warfare  includes  testing  of 
submersibles  capable  of  inserting  and 
extracting  personnel  and/or  payloads 
into  denied  areas  from  strategic  dis¬ 
tances. 

HF1;  M3;  MF9  . 

4. 

Ship  Construction  and  Maintenance 


New  Ship  Construction 


Impulsive . 

Aircraft  Carrier  Sea 

Medium-caliber  gun  systems  are  tested 

E1  . 

410. 

Trials — Gun  Testing — 

using  non-explosive  and  explosive 

Medium-Caliber. 

rounds. 

Impulsive . 

Surface  Warfare  Mission 

Ships  defense  against  surface  targets  with 

El  . 

5. 

Package — Gun  Testing- 
Medium  Caliber. 

medium-caliber  guns. 

Impulsive . 

Surface  Warfare  Mission 

Ships  defense  against  surface  targets  with 

E3  . 

5. 

Package— Gun  Testing- 
Large  Caliber. 

large-caliber  guns. 

Impulsive . 

Surface  Warfare  Mission 

Ships  defense  against  surface  targets  with 

E6  . 

15. 

Package — Missile/Rock¬ 
et  Testing. 

medium  range  missiles  or  rockets. 

Impulsive . 

Mine  Countermeasure 

Ships  conduct  mine  countermeasure  oper- 

E4  . 

8. 

Mission  Package  Test¬ 
ing. 

ations.. 

Ship  Shock  Trials 


Impulsive . 

Aircraft  Carrier  Full  Ship 
Shock  Trial. 

Explosives  are  detonated  underwater 
against  surface  ships. 

E17  . 

1  per  5  year  period. 

Impulsive . 

DDG  1000  Zumwalt  Class 
Destroyer  Full  Ship 

Shock  Trial. 

Explosives  are  detonated  underwater 
against  surface  ships. 

E16  . 

1  per  5  year  period. 

Impulsive . 

Littoral  Combat  Ship  Full 
Ship  Shock  Trial. 

Explosives  are  detonated  underwater 
against  surface  ships. 

E16  . 

2  per  5  year  period. 

NAVSEA  Range  Activities 


Naval  Surface  Warfare  Center,  Panama  City  Division  (NSWC  PCD) 


Impulsive . 

1 

Mine  Countermeasure/ 
Neutralization  Testing. 

Air,  surface,  and  subsurface  vessels  neu¬ 
tralize  threat  mines  and  mine-like  ob¬ 
jects. 

E4  . 

15. 

Impulsive . 

Ordnance  Testing  . 

Airborne  and  surface  crews  defend 
against  surface  targets  with  small-,  me¬ 
dium-,  and  large-caliber  guns,  as  well  as 
line  charge  testing. 

E5;  E14  . 

37. 

Additional  Activities  at  Locations  Outside  of  NAVSEA  Ranges 


Anti-Surface  Warfare  (ASUW)/Anti-Submarine  Warfare  (ASW)  Testing 


Impulsive . 

Torpedo  (Explosive)  Test¬ 
ing. 

Air,  surface,  or  submarine  crews  employ 
explosive  torpedoes  against  artificial  tar¬ 
gets  or  deactivated  ships. 

E8;  Ell  . 

2. 

Mine  Warfare  (MIW)  Testing 

Impulsive . 

Mine  Countermeasure/ 
Neutralization  Testing. 

Air,  surface,  and  subsurface  vessels  neu¬ 
tralize  threat  mines  that  would  otherwise 
restrict  passage  through  an  area. 

E4;  E8 . 

14. 

Other  Testing  Activities 


Federal  Register/ Vol.  78,  No.  21  / Thursday,  january  31,  2013 / Proposed  Rules 


7065 


Vessels 

Vessels  used  as  part  of  the  pro])ose(l 
action  include  ships,  siihinarines. 
Unmanned  Undersea  Vehicles  (UUVs), 
and  boats  ranging  in  size  from  .small,  Ki 
ft  (.1  in)  Rigid  Hull  Inllatahle  Boats  to 
1,092-ft  (333  in)  long  aircraft  carriers. 
Representative  Naw  vessel  tvpes, 
lengths,  and  speeds  used  in  both 
training  and  testing  activities  are  shown 
in  Table  5  of  this  })ropo.sed  rule.  While 
these  speeds  are  rejiresentative.  some 
ves.sels  operate  outside  of  these  speeds 


due  to  uniijue  training,  testing,  or  safety 
requirements  for  a  given  event. 

Examples  include  increa.sed  sjieeds 
needed  for  flight  operations,  full  speed 
runs  to  test  engineering  equipment,  time 
critical  positioning  needs,  etc.  Examples 
of  decreased  speeds  include  speeds  less 
than  .'i  knots  or  conqiletely  stojiped  for 
launching  small  boats,  certain  tactical 
maneuvers,  target  launch  or  retrievals, 
UUVs,  etc. 

The  numher  of  Navy  ves.sels  in  the 
Study  Area  varies  ha.sed  on  training  and 
testing  .schedules.  These  activities  could 


he  widely  dispersed  throughout  the 
Study  Area,  hut  would  he  more 
concentrated  near  naval  ports,  jiiers, 
and  range  areas.  Activities  involving 
ves.sel  movements  occur  intermittently 
and  are  variable  in  duration,  ranging 
from  a  few  hours  iqi  to  2  weeks.  Navy 
ves.sel  traffic  would  especiallv  he 
concentrated  near  Naval  Station  Norfolk 
in  Norfolk.  VA  and  Naval  Station 
Mayjiort  in  jacksonville.  EL.  Surface 
and  sub-surface  ves.sel  operations  in  the 
Study  Area  may  result  in  marine 
mammal  strikes. 


Table  8— Typical  Navy  Boat  and  Vessel  Types  With  Length  Greater  Than  18  Meters  Used  Within  the  AFTT 

Study  Area 


Vessel  Type 
(>18  m) 

Example(s)  (specifications  in  meters  (m)  for  length,  metric  tons  (mt) 
for  mass,  and  knots  for  speed) 

Typical  operating  speed 
(knots) 

Aircraft  Carrier . 

Aircraft  Carrier  (CVN)  . 

length;  333  m  beam:  41  m  draft:  12  m  displacement:  81,284  mt  max. 
speed:  30+  knots. 

10  to  15. 

Surtace  Combatants  . 

Cruiser  (CG)  . 

length:  173  m  beam;  17  m  draft;  10  m  displacement:  9,754  mt  max. 

speed:  30+  knots. 

Destroyer  (DDG). 

length;  155  m  beam:  18  m  draft:  9  m  displacement:  9,648  mt  max. 

speed:  30+  knots. 

Frigate  (FFG). 

length:  136  m  beam:  14  m  draft:  7  m  displacement:  4,166  mt  max. 

speed:  30+  knots. 

Littoral  Combat  Ship  (LCS). 

length:  115  m  beam;  18  m  draft:  4  m  displacement:  3,000  mt  max. 
speed:  40+  knots. 

10  to  15. 

Amphibious  Warfare  Ships  . 

Amphibious  Assault  Ship  (LHA,  LHD)  . 

length;  253  m  beam:  32  m  draft:  8  m  displacement;  42,442  mt  max. 
speed:  20+knots. 

Amphibious  Transport  Dock  (LPD). 

length:  208  m  beam:  32  m  draft:  7  m  displacement:  25,997  mt  max. 

speed:  20+knots. 

Dock  Landing  Ship  (LSD). 

length;  186  m  beam:  26  m  draft:  6  m  displacement:  16,976  mt  max. 
speed:  20+knots. 

10  to  15. 

Mine  Warship  Ship  . 

Mine  Countermeasures  Ship  (MCM)  . 

length:  68  m  beam:  12  m  draft:  4  m  displacement:  1,333  max.  speed: 
14  knots. 

5  to  8. 

Submarines  . 

Attack  Submarine  (SSN)  . 

length:  115  m  beam:  12  m  draft:  9  m  displacement:  12,353  mt  max. 
speed:  20+knots. 

Guided  Missile  Submarine  (SSGN). 

length:  171  m  beam;  13  m  draft:  12  m  displacement:  19,000  mt  max. 
speed:  20+knots. 

8  to  13. 

Combat  Logistics  Force  Ships  . 

Fast  Combat  Support  Ship  (T-AOE) . 

length:  230  m  beam;  33  m  draft:  12  m  displacement;  49,583  max. 
speed:  25  knots. 

Dry  Cargo/Ammunition  Ship  (T-AKE). 

length:  210  m  beam:  32  m  draft;  9  m  displacement:  41,658  mt  max 
speed:  20  knots. 

Fleet  Replenishment  Oilers  (T-AO). 

length:  206  m  beam:  30  m  draft:  11  m  displacement;  42,674  mt  max. 

speed:  20  knots. 

Fleet  Ocean  Tugs  (T-ATF). 

length;  69  m  beam;  13  m  draft;  5  m  displacement:  2,297  max.  speed; 
14  knots. 

8  to  12. 

Support  Craft/Other . 

Landing  Craft,  Utility  (LCU)  . 

length:  41m  beam:  9  m  draft:  2  m  displacement;  381  mt  max.  speed; 
11  knots. 

Landing  Craft,  Mechanized  (LCM). 

length:  23  m  beam;  6  m  draft;  1  m  displacement:  107  mt  max.  speed: 
11  knots. 

3  to  5. 
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Table  8— Typical  Navy  Boat  and  Vessel  Types  With  Length  Greater  Than  18  Meters  Used  Within  the  AFTT 


Study  Area — Continued 

Vessel  Type 

Example(s)  (specifications  in  meters  (m)  for  length,  metric  tons  (mt) 

Typical  operating  speed 

(>18  m) 

for  mass,  and  knots  for  speed) 

(knots) 

Support  Craft/Other  Specialized 

MK  V  Special  Operations  Craft  . 

Variable. 

High  Speed. 

length;  25  m  beam:  5  m  displacement:  52  mt  max.  speed:  50  knots 

Duration  and  Location 

'I'raining  and  testing  activities  would 
1)(!  conducted  in  the  AFTT  Study  Ania 
throughout  the  year  from  January  2014 
to  January  2019.  The  AFTT  Study  Area 
is  in  the  western  Atlantic  Ocean  and 
encomj)asses  the  ea.st  coast  of  North 
America  and  the  (iidf  of  Mexico.  The 
Stiuly  Area  has  expanded  slightly 
ImwoikI  the  areas  included  in  jjrevious 
Navy  authorizations.  However,  this 
expansion  is  not  an  iiKTease  in  the 
Navy's  training  and  testing  area,  hut 
merely  an  increase  in  the  area  to  lx; 
analyzed  under  an  incidental  take 
authorization  in  supjjort  of  the  AFTT 
FIS/OFIS.  The  Study  Area  includes 
several  existing  stiuly  areas,  range 
complexes,  and  testing  ranges:  The 
Atlantic  Fleet  Active  Sonar  Training 
(AFASTJ  Studv  Area:  Northeast  Range 
(Complexes:  Naval  Undensea  Warfare 
Oiaiter  Division,  New])ort 
(NUWODIVNPT)  Testing  Range: 

Virginia  (^ajies  (VA('.APES)  Range 
(iomjilex:  (3ierrv  Point  (C'.HPTJ  Range 
(Complex;  Jacksonville  (JAX)  Range 
Oonijilex:  Naval  Surface  Warfare  Oenter 
(NSWO)  Carderock  Division.  South 
Florida  Ocean  Measuremimt  Facilitv 
(SFOMF)  Testing  Range:  Key  West  ' 
Range  (iomplex:  (hdf  of  Mexico 
(OOMEX):  and  Naval  Surface  Warfare 


(ienter,  Panama  City  Division  (NSWCi 
PCD)  Te.sting  Range.  In  addition,  the 
Stiuly  Area  includes  Narragansett  Bay, 
the  lower  (3iesapeake  Bay  and  St. 
Andrew  Bay  for  training  and  testing 
activities.  Ports  included  forfavilian 
Port  Defense  training  events  include 
Earle,  New  Jersey;  Groton,  Connecticut; 
Norfolk,  Virginia;  Morehead  (atv.  North 
Carolina:  Wilmington,  North  Carolina: 
Kings  Bay,  Georgia;  Mayport,  Florida; 
Beaumont,  Texas;  and  (kirpus  C.hristi, 
Texas. 

The  Study  Area  includes  i)ierside 
locations  where  Navy  surface  ship  and 
submarine  sonar  maintenance  and 
testing  occur.  Pierside  locations  include 
channels  and  transit  routes  in  jiorts  and 
facilities  associated  with  jiorts  and 
shipyards.  These  locations  in  the  AFTT 
Studv  Area  are  located  at  the  following 
Navy  ports  and  naval  shipyards: 

•  Portsmouth  Naval  Shipyard, 
Kittery,  Maine; 

•  Naval  Suhmarine  Base  New 
London,  Croton,  (Connecticut; 

•  Naval  Station  Norfolk,  Norfolk, 
Virginia; 

•  Joint  Expeditionary  Ba.se  Little 
Oeek — Fort  Story,  Virginia  Beach, 
Virginia; 

•  Norfolk  Naval  Shijiyard, 
Port.smouth,  Virginia: 


•  Naval  .Suhmarine  Base  Kings  Bay, 
Kings  Bay,  Georgia; 

•  Naval  .Station  May]K)rt, 

Jacksonville,  Florida:  and 

•  Port  (Canaveral,  Cape  (CCanaveral, 
Florida. 

Navy-contractor  shijjvards  in  the 
following  cities  are  akso  in  the  .Study 
Area: 

•  Bath,  Maine: 

•  (Croton,  (Connecticut; 

•  Newport  News,  Virginia:  and 

•  Pa.scagoula,  Mississijipi. 

More  detailed  information  is  jirovided 
in  the  Navy’s  L(1A  application  [http:// 
\\’\v\\’.nnifs.n()(i(i.g()v/pr/perniUs/ 
incidetntal.htm). 

Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activities 

There  are  48  marine  mammal  sjjecies 
with  jiossihle  or  known  occurrence  in 
the  AFTT  Stiuly  Area,  4.T  of  which  are 
managed  hy  NMF.S.  As  indicated  in 
Tahle  9,  there  are  39  cetacean  sjiecies  (8 
mv.sticetes  and  31  odontocetes)  and  six 
pinnipeds.  .Seven  marine  mammal 
species  are  listed  under  the  Endangered 
.Species  Act:  Bowhead  whale.  North 
Atlantic  right  whale,  humjihack  whale, 
.sei  whale,  fin  whale,  blue  whale,  and 
sperm  whale. 


Table  9 — Marine  Mammal  Occurrence  Within  the  AFTT  Study  Area 


1 

ESA/MMPA 
status  2 

_ 

Stock 

Occurrence  in  study  area'’ 

Common  name 

Scientific  name  ’ 

Stock  3 

abundance  3 
best  (CV)/min 

Open  ocean 

Large  marine 
ecosystems 

Bays,  rivers,  and 
estuaries 

Order  Cetacea 


Suborder  Mysticeti  (baleen  whales) 


Family  Balaenidae  (right  whales) 


North  Atlantic  right 
whale. 


Bowhead  whale 


Eubalaena 

glacialis. 


Balaena 

mysticetus. 


Endangered,  Stra¬ 
tegic,  Depleted. 


Endangered,  Stra¬ 
tegic,  Depleted. 


Western  North  At¬ 
lantic. 


West  Greenland 


361  (0)/361 


1,230  s/490-2, 940 


Gulf  Stream,  Lab¬ 
rador  Current. 


Labrador  Current 


Southeast  U  S. 
Continental 
Shelf,  Northeast 
U  S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Newfoundland- 
Labrador  Shelf, 
West  Greenland 
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Table  9 — Marine  Mammal  Occurrence  Within  the  AFTT  Study  Area — Continued 


Common  name 

Scientific  name  ’ 

ESA/MMPA  sta¬ 
tus  2 

Stocks 

Stock  abun¬ 
dances 

best  (C\/)/min 

Occurrence  in  study  area'* 


Open  ocean 


Large  marine  eco¬ 
systems 


Bays,  rivers,  and 
estuaries 


Family  Balaenopteridae  (rorquals) 


Humpback  whale  .. 

Megaptera 

novaeangliae. 

Endangered,  Stra¬ 
tegic,  Depleted. 

Gulf  of  Maine . 

847  (0.55)/549  . 

Gulf  Stream, 

North  Atlantic 
Gyre,  Labrador 
Current. 

Gulf  of  Mexico, 
Caribbean  Sea, 
Southeast  U  S. 
Continental 

Shelf,  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Minke  whale . 

Balaenoptera 

acutorostrata. 

Canadian  east 
coast. 

8,987  (0.32)/6,909 

Gulf  Stream, 

North  Atlantic 
Gyre,  Labrador 
Current. 

Caribbean  Sea, 
Southeast  U.S. 
Continental 

Shelf,  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New¬ 
foundland- Lab¬ 
rador  Shelf. 

Bryde’s  whale  . 

Balaenoptera 

brydei/edeni. 

Gulf  of  Mexico 
Oceanic. 

15  (1.98)/5  . 

Gulf  Stream, 

North  Atlantic 
Gyre. 

Gulf  of  Mexico, 
Caribbean  Sea, 
Southeast  U.S. 
Continental 

Shelf. 

Sei  whale . 

Balaenoptera  bo¬ 
realis. 

Endangered,  Stra¬ 
tegic,  Depleted. 

Nova  Scotia . 

386  (0.85)/208  . 

Gulf  Stream, 

North  Atlantic 
Gyre.  Labrador 
Current. 

Gulf  of  Mexico, 
Caribbean  Sea, 
Southeast  U.S. 
Continental 

Shelf,  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Fin  whale  . 

Balaenoptera 

physalus. 

Endangered,  Stra¬ 
tegic,  Depleted. 

Western  North  At¬ 
lantic. 

3,985  (0.24)/3,269 

Gulf  Stream, 

North  Atlantic 
Gyre,  Labrador 
Current. 

Caribbean  Sea, 
Southeast  U.S. 
Continental 

Shelf,  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf.  New¬ 
found  land-Lab- 
rador  Shelf. 

Blue  whale . 

Balaenoptera 

musculus. 

Endangered,  Stra¬ 
tegic,  Depleted. 

Western  North  At¬ 
lantic. 

N  A/440  6  . 

Gulf  Stream, 

North  Atlantic 
Gyre,  Labrador 
Current. 

Northeast  U.S. 
Continental 

Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Suborder  Odontoceti  (toothed  whales) 


Family  Physeteridae  (sperm  whale) 


Sperm  whale . 

Physeter 

Endangered,  Stra- 

North  Atlantic . 

4,804  (0.38)/3,539 

Gulf  Stream, 

Southeast  U.S. 

macrocephalus. 

tegic,  Depleted. 

North  Atlantic 

Continental 

Gyre,  Labrador 

Shelf,  Northeast 

Current. 

U.S.  Continental 
Shelf,  Scofian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Endangered,  Stra¬ 
tegic,  Depleted. 

1,665  (0.2)/1,409 

Gulf  of  Mexico. 

Oceanic. 

Endangered,  Stra- 

Puerto  Rico  and 

unknown  . 

North  Atlantic 

Caribbean  Sea. 

tegic,  Depleted. 

U.S.  Virgin  Is¬ 
lands. 

Gyre. 
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Table  9— Marine  Mammal  Occurrence  Within  the  AFTT  Study  Area— Continued 


ESA/MMPA 
status  2 

Stock 

Occurrence  in  study  area-’ 

Common  name 

Scientific  name  ’ 

Stock  3 

abundance  3 
best  (CV)/min 

Open  ocean 

Large  marine 
ecosystems 

Bays,  rivers,  and 
estuaries 

Family  Kogiidae  (sperm  whales) 


Pygmy  sperm 
whale. 


Dwarf  sperm  whale 


Kogia  breviceps  ... 

Strategic  . 

Western  North  At- 

395  (0.4)/2857 . 

Gulf  Stream, 

Southeast  U.S. 

lantic. 

North  Atlantic 

Continental 

Gyre. 

Shelf,  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Gulf  of  Mexico 

453(0.35)/3407  .... 

Gulf  of  Mexico, 
Caribbean  Sea. 

Oceanic. 

Kogia  Sima  . 

395  (0.4)/2857 . 

Gulf  Stream, 

North  Atlantic 

lantic. 

Continental 

Gyre. 

Shelf,  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf. 

Gulf  of  Mexico 

453(0.35)/3407  .... 

Gulf  of  Mexico, 
Caribbean  Sea. 

Oceanic. 

Family  Monodontidae  (beluga  whale  and  narwhal) 


Beluga  whale 


Delphinapterus 

leucas. 


NA8 


NA8 


Narwhal 


Monodon 

monoceros. 


NA9 


NA9 


Northeast  U.S. 
Continental 
Shelf,  Scotian 
Shelf,  New- 
toundland-Lab- 
rador  Shelf. 

Newtoundland- 
Labrador  Shelf, 
West  Greenland 
Shelf. 


Family  Ziphiidae  (beaked  whales) 


Cuvier's  beaked 
whale. 

Ziphius  cavirostris 

Western  North  At¬ 
lantic. 

Gulf  of  Mexico 
Oceanic. 

3,513  (0.63)/ 

2,154 'A 

65  (0.67)/39  . 

Gulf  Stream, 

North  Atlantic 
Gyre,  Labrador 
Current. 

Southeast  U.S. 
Continental 

Shelf.  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea. 

T rue's  beaked 
whale. 

Mesoplodon  mirus 

Western  North  At¬ 
lantic. 

3,513  (0.63)/ 
2,154’°. 

Gulf  Stream, 

North  Atlantic 
Gyre,  Labrador 
Current. 

Southeast  U.S. 
Continental 

Shelf,  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Gervais’  beaked 
whale. 

Mesoplodon 

europaeus. 

Western  North  At¬ 
lantic. 

Gulf  of  Mexico 
Oceanic. 

3,513(0.63)/ 

2,154’°. 

57  (1.4)/24”  . 

Gulf  Sfream, 

North  Atlantic 
Gyre. 

Gulf  Sfream, 

North  Atlantic 
Gyre. 

Southeast  U.S. 
Continental 

Shelf,  Northeast 
United  States 
Continental 

Shelf. 

Southeast  U.S. 
Continental 

Shelf,  Northeast 
U.S.  Continental 
Shelf. 

Sowerby’s  beaked 
whale. 

Mesoplodon 

bidens 

Western  North  At¬ 
lantic. 

3,513  (0.63)/ 
2,154’°. 

Gulf  Stream, 

North  Atlantic 
Gyre. 

Northeast  U.S. 
Continental 

Shelf,  Scotian 
Shelf.  New- 
foundland-Lab- 
rador  Shelf. 
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Table  9— Marine  Mammal  Occurrence  Within  the  AFTT  Study  Area— Continued 

Common  name 

Scientific  name ' 

ESA/M  MPA 
status  2 

Stocks 

Stock 

abundances 
best  (CV)/min 

Occurrence  in  study  area 

Open  ocean 

^  ecosystems  estuaries 

Blainville’s  beaked  Mesoplodon 
whale.  densirostris. 


Western  North  At-  3,513  (0.63)/ 
lantic.  2,154 ’o. 


Northern  Hyperoodon 

bottlenose  whale.  ampullatus. 


Gulf  of  Mexico 
Oceanic. 

Western  North  At¬ 
lantic. 


57  (1.4)/24’' 


Gulf  Stream, 
North  Atlantic 
Gyre,  Labrador 
Current. 


Gulf  Stream, 
North  Atlantic 
Gyre,  Labrador 
Current. 


Southeast  U.S. 
Continental 
Shelf,  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea. 

Northeast  U.S. 
Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 


Family  Delphinidae  (dolphins) 


Steno 

bredanensis. 

lantic. 

North  Atlantic 

Southeast  U.S. 

Gyre. 

Continental 

Shelf. 

Gulf  of  Mexico 

Unknown  . 

Gulf  of  Mexico, 

(Outer  conti- 

Caribbean  Sea. 

nental  shelf  and 

Oceanic). 

T ursiops  truncates 

Strategic,  De- 

Western  North  At- 

81,588  (0.17)/ 

Gulf  Stream, 

Southeast  U.S. 

pleted. 

lantic,  off- 

70,775. 

North  Atlantic 

Continental 

shore ’s. 

Gyre. 

Shelf,  Northeast 

U.S.  Continental 

Shelf. 

Strategic,  De- 

Western  North  At- 

9,604  (0.36)/7,147 

Southeast  U.S. 

pleted. 

lantic,  coastal. 

Continental 

northern  migra- 

Shelf. 

tory. 

Strategic,  De- 

Western  North  At- 

12,482  (0.32)/ 

Southeast  U.S. 

pleted. 

lantic,  coastal. 

9,591. 

Continental 

southern  migra- 

Shelf. 

tory. 

Strategic,  De- 

Western  North  At- 

7,738  (0.23)/6,399 

Southeast  U.S. 

pleted. 

lantic,  coastal. 

Continental 

South  Carolina/ 

Shelf. 

Georgia. 

Strategic,  De- 

Western  North  At- 

3,064  (0.24)/2,51 1 

Southeast  U.S. 

pleted. 

lantic,  coastal. 

Continental 

Northern  Florida. 

Shelf. 

Strategic  . 

Western  North  At- 

6,318  (0.26)/5,094 

Southeasf  U.S. 

lantic,  coastal. 

Continental 

Central  Florida. 

Shelf. 

Strategic  . 

Northern  North 

Unknown  . 

Southeast  U.S. 

Carolina  Estua- 

Continental 

rine  System. 

Shelf. 

Strategic  . 

Southern  North 

2,454  (0.53)/1,614 

Southeast  U.S. 

Carolina  Estua- 

Continental 

rine  System. 

Shelf. 

Strategic  . 

Charleston  Estua- 

Unknown  . 

Southeast  U.S. 

rine  System. 

Continental 

Shelf. 

Strategic  . 

Southern  South 

Continental 

Carolina  Estua- 

Shelf. 

rine  System. 

Strategic  . 

Southern  Georgia 

Unknown  . 

Southeast  U.S. 

Estuarine  Sys- 

Continental 

tern. 

Shelf. 

Strategic  . 

Jacksonville  Estu- 

Unknown  . 

Southeast  U.S. 

arine  System. 

Continental 

Shelf. 

Island  Sound, 
Sandy  Hook 
Bay,  Lower 
Chesapeake 
Bay,  James 
River,  Elizabeth 
River. 

Lower  Chesa¬ 
peake  Bay, 
James  River, 
Elizabeth  River, 
Beaufort  Inlet, 
Cape  Fear 
River,  Kings 
Bay,  St.  Johns 
River. 

Kings  Bay,  St. 
Johns  River. 


Kings  Bay,  St. 
Johns  River. 

Port  Canaveral. 


Beaufort  Inlet, 
Cape  Fear 
River. 

Beaufort  Inlet, 
Cape  Fear 
River. 


Kings  Bay,  St. 
Johns  River. 

Kings  Bay,  St. 
Johns  River. 
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I  ABLE  9— Marine  Mammal  Occurrence  Within  the  AFTT  Study  Area— Continued 


Common  name 


Pantropical  spotted 
dolphin. 


Atlantic  spotted 
dolphin. 


Spinner  dolphin 


Clymene  dolphin 


Striped  dolphin 


Fraser's  dolphin 


Risso’s  dolphin 


Scientific  name ' 


Stenella  attenuate 


Stenella  frontalis 


Stenella 

longirostris. 


Stenella  clymene 


Stenella 

coeruleoalba. 


Lagenodelphis 

hosei. 


Grampus  griseus 


ESA/MMPA  sta¬ 
tus  2 


Strategic 

Strategic 


Strategic 


Strategic 


Stock  3 


Indian  River  La¬ 
goon  Estuarine 
System. 

Biscayne  Bay  . 


Florida  Bay  . 

Gulf  of  Mexico 
Continental 
Shell. 

Gulf  of  Mexico, 
eastern  coastal. 

Gulf  of  Mexico, 
northern  coastal. 

Gulf  of  Mexico, 
\«estern  coastal. 

Gulf  of  Mexico 
Oceanic. 

Gulf  of  Mexico 
bay,  sound,  and 
estuarine. 


Western  North  At¬ 
lantic. 


Gull  of  Mexico 
Oceanic. 

Western  North  At¬ 
lantic. 


Gulf  of  Mexico 
(Continental 
shelf  and  Oce¬ 
anic). 

Western  North  At¬ 
lantic. 


Gulf  of  Mexico 
Oceanic. 

Western  North  At¬ 
lantic. 

Gulf  of  Mexico 
Oceanic. 

Western  North  At¬ 
lantic. 

Gulf  of  Mexico 
Oceanic. 

Western  North  At¬ 
lantic. 

Gulf  of  Mexico 
Oceanic. 

Western  North  At¬ 
lantic. 


Gulf  of  Mexico 
Oceanic. 


Stock  abun¬ 
dance  3 
best  (CV)/min 


Unknown  . 

Unknown  . 

514  (0.17)/447 
Unknown  . 


7,702  (0.19)/6,551 
2,473  (0.25)/2,004 


Unknown 


3,708  (0.42)/2,641 
Unknown  . 


4,439  (0.49)/3,010 


34,067  (0.18)/ 
29,311. 
50,978  (0.42)/ 
36,235. 


Unknown 


Unknown 


1,989  (0.48)/1,356 
Unknown  . 


6,575  (0.36)/4,901 

94,462  (0.4)/ 
68,558. 

3,325  (0.48)/2,266 
Unknown  . 


Unknown 


20,479  (0.59)/ 
12,920. 


1,589  (0.27)/1,271 


Occurrence  in  study  area-* 


Open  ocean 


Gulf  Stream, 
North  Atlantic 
Gyre. 


Gulf  Stream 


Gulf  Stream, 
North  Atlantic 
Gyre. 


Gulf  Stream 


Gulf  Stream. 


North  Atlantic 
Gyre. 


Gulf  Stream 


Large  marine  eco¬ 
systems 


Southeast  U  S. 
Continental 
Shelf. 

Southeast  U.S. 
Continental 
Shelf. 

Gulf  of  Mexico. 
Gulf  of  Mexico. 


Gulf  of  Mexico. 


Gulf  of  Mexico 


Gulf  of  Mexico 


Gulf  of  Mexico. 


Gulf  of  Mexico 


Soufheast  U.S. 
Continental 
Shelf,  Northeast 
U.S.  Continental 
Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea. 

Southeast  U.S. 
Continental 
Shelf.  Norfheast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Gulf  of  Mexico. 
Caribbean  Sea. 


Southeast  U.S. 
Continental 
Shelf,  Northeast 
U.S.  Continental 
Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea. 
Southeast  U.S. 
Continental 
Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea. 


Gulf  of  Mexico, 
Caribbean  Sea. 

Southeasf  U.S. 
Continental 
Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea. 

Southeast  U.S. 
Continental 
Shelf.  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea 


Bays,  rivers,  and 
estuaries 


Port  Canaveral. 


St.  Andrew  Bay, 
Pascagoula 
River. 

Corpus  Christi 
Bay,  Galveston 
Bay. 


St.  Andrew  Bay, 
Pascagoula 
River,  Sabine 
Lake,  Corpus 
Christi  Bay,  and 
Galveston  Bay. 
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Table  9— Marine  Mammal  Occurrence  Within  the  AFTT  Study  Area— Continued 


Common  name 


Atlantic  white-sided 
dolphin. 


White-beaked  dol¬ 
phin. 


Long-beaked  com¬ 
mon  dolphin. 
Short-beaked  com¬ 
mon  dolphin. 


Melon-headed 

whale. 


Pygmy  killer  whale 


False  killer  whale 


Killer  whale 


Long-finned  pilot 
whale. 


Short-tinned  pilot 
whale. 


Scientific  name ' 

ESA/MMPA  sta¬ 
tus® 

Stock  3 

Stock  abun¬ 
dance  3 
best  (CVj/min 

Lagenorhynchus 

acutus. 

63,368  (0.27)/ 
50,883. 

lantic. 

Lagenorhynchus 

albirostris. 

2,003  (0.94)/1,023 

lantic. 

Delphinus 
capensis. 
Delphinus  delphis 

NA13 . 

120,743  (0.23)/ 
99,975. 

lantic. 

Peponocephala 

electra. 

lantic. 

Feresa  attenuata 

Gulf  of  Mexico 
Oceanic. 

2,283  (0.76)/1,293 

lantic. 

Gulf  of  Mexico 
Oceanic. 

323  (0.6)/203  . 

Pseudorca 

777  (0.56)/501  . 

crassidens. 

Oceanic. 

lantic. 

Globicephala 

melas. 

Gulf  of  Mexico 
Oceanic. 

Western  North  At- 

49  (0,77)/28  . 

12,619  (0.37)/ 

9,333. 

lantic. 

Globicephala 

macrorhynchus. 

Western  North  At- 

24,674  (0.45)/ 
17,190. 

lantic. 

Gulf  of  Mexico 
Oceanic. 

716  (0.34)/542  . 

Occurrence  in  study  area-* 


Open  ocean 


Labrador  Current 


Labrador  Current 


Gulf  Stream 


Gulf  Stream, 
North  Atlantic 
Gyre. 


Gulf  Stream. 
North  Atlantic 
Gyre. 


Gulf  Stream, 
North  Atlantic 
Gyre. 


Gulf  Stream, 
North  Atlantic 
Gyre,  Labrador 
Current. 


Gulf  Stream 


Gulf  Stream 


Large  marine  eco¬ 
systems 


Northeast  U.S. 
Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Northeast  U.S. 
Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Caribbean  Sea 
13. 

Southeast  U.S. 
Continental 
Shelf,  Northeast 
U.S.  Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

Southeast  U.S. 
Continental 
Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea. 

Southeast  U.S. 
Continental 
Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea, 
Southeast  U.S. 
Continental 
Shelf. 

Gulf  of  Mexico. 
Caribbean  Sea, 
Southeast  U.S. 
Continental 
Shelf. 

Southeast  U.S. 
Continental 
Shelf,  Northeast 
U.S.  Continental 
shelf.  Scotian 
Shelf.  New- 
foundland-Lab- 
rador  Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea. 

Northeast  U.S. 
Continental 
Shelf,  Scotian 
Shelf.  New¬ 
found  land-Lab- 
rador  Shelf. 

Northeast  U.S. 
Continental 
Shelf,  South¬ 
east  U.S.  Conti¬ 
nental  Shelf. 

Gulf  of  Mexico, 
Caribbean  Sea. 


Bays,  rivers,  and 
estuaries 


•• :  :'  .4  v 


Table  9— Marine  Mammal  Occurrence  Within  the  AFTT  Study  Area— Continued 


Common  name 


Harbor  porpoise 


Scientific  name ' 


Phocoena 

phocoena. 


ESA/MMPA 
status  2 


Stock 

abundance  3 
best  (CV)/min 

Family  Phocoenidae  (porpoises) 

Gulf  of  Maine/Bay  89,054  (0.47)/ 
of  Fundy,  60,970. 


Open  ocean 


Occurrence  in  study  area  ^ 

Large  marine 
ecosystems 


Northeast  U.S. 
Continental 
Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 


Bays,  rivers,  and 
estuaries 


Narragansett  Bay, 
Rhode  Island 
Sound,  Block 
Island  Sound, 
Buzzards  Bay, 
Vineyard 
Sound,  Long  Is¬ 
land  Sound, 
Piscataqua 
River,  Thames 
River,  Ken¬ 
nebec  River. 


Order  Carnivora 


Ringed  seal 


Suborder  Pinnipedia 


Family  Phocidae  (true  seals) 


Pusa  hispida .  Proposed’®  .  NA’'’ .  Unknown  . 


Bearded  seal 


Erignathus 

barbatus. 


Cystophora 

cristata. 


NA’'’  .  Unknown 


Western  North  At-  592,100/512,000 
lantic. 


Harp  seal 


Gray  seal 


Pagophilus 

groenlandicus. 


Halichoerus 

grypus. 


Western  North  At-  Unknown 
lantic. 


Western  North  At-  Unknown 
lantic. 


Phoca  vitulina 


Western  North  At-  Unknown ’s 
lantic. 


Newfoundland- 
Labrador  Shelf, 
West  Greenland 
Shelf. 

Scotian  Shelf, 
Newfoundland- 
Labrador  Shelf, 
West  Greenland 
Shelf. 

Southeast  U.S. 

Narragansett  Bay,  P 

Continental 

Rhode  Island 

Shelf,  Northeast 

Sound,  Block 

U.S.  Continental 

Island  Sound, 

Shelf,  Scotian 

Buzzards  Bay, 

Shelf,  New- 

Vineyard 

foundland-Lab- 

Sound,  Long  Is¬ 

rador  Shelf, 

land  Sound, 

West  Greenland 

Piscataqua 

Shelf. 

Northeast  U.S. 
Continental 

Shelf,  Scotian 
Shelf,  New- 
foundland-Lab- 
rador  Shelf. 

River,  Thames 

River,  Ken¬ 
nebec  River, 

Northeast  U.S. 

Narragansett  Bay, 

Continental 

Rhode  Island 

Shelf.  Scotian 

Sound,  Block 

Shelf,  New¬ 

Island  Sound, 

found  land-Lab- 

Buzzards  Bay, 

rador  Shelf. 

Vineyard 

Sound,  Long  Is¬ 
land  Sound, 

Piscataqua 

River,  Thames 

River, 

Kennebeck 

River. 

Southeast  U.S. 

Narragansett  Bay, 

Continental 

Rhode  Island 

Shelf,  Northeast 

Sound,  Block 

U.S.  Continental 

Island  Sound, 

Shelf,  Scotian 

Buzzards  Bay, 

Shelf,  New- 

Vineyard 

foundland-Lab- 

Sound,  Long  Is¬ 

rador  Shelf. 

land  Sound, 

Piscataqua 

River,  Thames 

River, 

Kennebeck 

River. 
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’Taxonomy  follows  Perrin  2009. 

2  ESA  listing  status.  All  marine  mammals  are  protected  under  MMPA.  Populations  or  stocks  for  which  the  level  of  direct  human-caused  mortality  exceeds  the  poten¬ 
tial  biological  removal  level,  which,  based  on  the  best  available  scientific  information,  is  declining  and  is  likely  to  be  listed  as  a  threatened  species  under  the  ESA 
within  the  foreseeable  future,  or  is  listed  as  a  threatened  or  endangered  species  under  the  ESA,  or  is  designated  as  depleted  under  the  MMPA  are  considered  "stra¬ 
tegic”  under  MMPA. 

'^Best  CV/Min  is  a  statistic  measurement  used  as  an  indicator  of  the  accuracy  of  the  estimate.  Stock  designations  for  the  U.S.  Exclusive  Economic  Zone  and  abun¬ 
dance  estimates  from  2010  Stock  Assessment  Report  (Waring  et  at.  2010). 

‘’Occurrence  in  the  Study  Area  includes  open  ocean  areas — Labrador  Current,  North  Atlantic  Gyre,  and  Gulf  Stream,  and  coastal/shelf  waters  of  seven  Large  Ma¬ 
rine  Ecosystems — Gulf  of  Mexico,  Southeast  U,S.  Continental  Shelf,  Northeast  U.S,  Continental  Shelf,  Caribbean  Sea,  Scotian  Shelf,  Newfoundland-Labrador  Shelf, 
West  Greenland  Shelf,  and  inland  waters  of — Kennebec  River,  Piscataqua  River,  Thames  River,  Narragansett  Bay,  Rhode  Island  Sound,  Block  Island  Sound,  Buz¬ 
zards  Bay,  Vineyard  Sound,  Long  Island  Sound,  Sandy  Hook  Bay,  Lower  Chesapeake  Bay,  James  River,  Elizabeth  River,  Beaufort  Inlet,  Cape  Fear  River,  Kings  Bay, 
St,  Johns  River,  Port  Canaveral,  St,  Andrew  Bay,  Pascagoula  River,  Sabine  Lake,  Corpus  Christi  Bay,  and  Galveston  Bay. 

^This  species  occurs  in  the  Atlantic  outside  of  the  U.S.  Exclusive  Economic  Zone;  and  therefore  has  no  associated  Stock  Assessment  Report.  See  the  appropriate 
subsections  below  for  details  of  populations  that  may  be  found  within  the  Study  Area.  Abundance  and  95  percent  confidence  interval  are  provided  by  the  International 
Whaling  Commission. 

®  Photo  identification  catalogue  count  of  440  recognizable  blue  whale  individuals  from  the  Gulf  of  St.  Lawrence  is  considered  to  be  a  minimum  population  estimate 
for  the  western  North  Atlantic  stock. 

''Estimate  may  include  both  the  pygmy  and  dwarf  sperm  whales. 

®This  species  occurs  in  the  Atlantic  outside  of  the  U.S.  Exclusive  Economic  Zone;  and  therefore  has  no  associated  Stock  Assessment  Report.  See  the  appropriate 
subsections  below  for  details  of  populations  that  may  be  found  within  the  Study  Area. 

’’Narwhals  in  the  Atlantic  are  not  managed  by  NMFS  and  have  no  associated  Stock  Assessment  Report. 

’0  Estimate  includes  Cuvier  s  beaked  whales  and  undifferentiated  Mesoplodon  species. 

”  Estimate  includes  Gervais'  and  Blainville's  beaked  whales. 

’2  Estimate  may  include  sightings  of  the  coastal  form. 

’3  Long-beaked  common  dolphins  are  only  known  in  the  western  Atlantic  from  a  discrete  population  oft  the  east  coast  of  South  America. 

’■•This  species  occurs  in  the  Atlantic  outside  of  the  U.S.  Exclusive  Economic  Zone;  and  therefore  has  no  associated  Stock  Assessment  Report.  See  the  appropriate 
subsections  below  for  details  of  populations  that  may  be  found  within  the  Study  Area. 

'5  Arctic  sub-species  of  ringed  seal  has  been  proposed  as  threatened  under  the  ESA  (75  Federal  Register  [FR]  77476). 

’®2010  Stock  Assessment  Report  states  that  present  data  are  insufficient  to  calculate  a  minimum  population  estimate  for  this  stock,  however,  the  2(X)9  Stock  As¬ 
sessment  Report  indicated  the  “best”  population  estimate  was  99,340  (CV  =  .097)  and  minimum  population  estimate  was  91,546. 


NMFS  lut.s  roviowtid  tin;  information 
ooinpliod  bv  tho  Navy  on  tho 
abnndanco,  liohavior,  status  and 
disti'il)iition,  and  vocalizations  of 
marino  mtiminal  sjiocios  in  tin;  waters  of 
tho  AFTT  Study  Aro;t,  which  was 
dorivod  from  poor  roviowod  litoraturo, 
tho  Navy  Marino  Rosonreo  A.ssossmonts, 
NMFS  Stock  Assossmont  Ro])orts,  and 
marino  mammal  snrvoys  using  acoii.stic 
or  visual  ohsorvations  from  airendf  or 
ships.  NMFS  considors  this  information 
to  ho  tho  h(;st  availahlo  scionco  with 
which  wo  can  cionduct  tho  analvsos 
nocossary  to  propose  those  regulations 
and  future  hOAs.  This  information  may 
ho  viewed  in  tho  Navy’s  LOA 
application  and  tho  Navy’s  EIS  for 
AFTT  (.see  Availability).  Additional 
information  is  availahlo  in  tho  NMF’S 
Stock  Assessment  Reports,  which  may 
ho  viewed  at:  http:// 

WWW.  n  in  fs.n  oaa  .gov/ pr/sars/ 
.‘ipncios.htin. 

Bowhoad  whales,  beluga  whales,  and 
narwhal  are  tionsidorod  rare  in  tho 
Al'T’!’  Study  Area.  Bowhoad  whales 
inhabit  only  tho  arctic  and  subarctic 
regions,  often  close  to  tho  ice  edge.  Tho 
St.  Lawrence  estuary  is  at  tho  southern 
limit  of  tho  beluga  whales’  di.strihution 
(Lesage  and  Kingsley,  1998).  Beluga 
di.strihution  does  not  include  the  Gidf  of 
Mexico  or  the  southeastern  Atlantic 
coast  and  they  are  considered 
extralimital  in  the  Northeast.  Narwhals 
inhabit  Arctic  waters,  hut  pojnilations 
from  the  Hudson  Strait  and  Davis 
Strait — at  the  northwest  extreme  of  the 
Study  Area — may  extend  into  the  AFTT 
Study  Area,  hut  the  possibility  of 
narwhal  actually  occurring  is 
considered  remote.  Based  on  the  rare 
occurrence  of  these  species  in  the  AFTT 
Study  Area,  the  Navy  and  NMFS  do  not 
anticipate  any  take  of  howhead  whales, 


beluga  whales,  or  narwhals;  therefore, 
these  species  are  not  addressed  further 
in  this  projio.sed  rule. 

Impoiinnt  Awns 

NMFS  identifies  hiologicallv 
important  areas  when  considering  an 
application  to  authorize  the  incidental 
take  of  marine  mammals.  The  negligible 
imjiact  finding  necessarv  for  the 
issuance  of  an  MMBA  authorization 
recjuires  NMFS  to  consider  anias  where 
marim;  mammals  are  known  to 
selectively  breed  or  calve/pnp.  In 
addition,  NMh’S  must  prescribe 
regulations  setting  forth  tlu;  permi.ssihle 
methods  of  taking  and  other  means  of 
effecting  the  least  practicable  adverse 
impact  on  marine  mammals  sp(;cies  or 
stocks  by  paying  jiarticular  attention  to 
rookeries,  mating  grounds,  and  other 
areas  of  similar  significance.  This 
section  identifies  and  di.scusses  known 
important  reproductive  and  feeding 
areas  within  the  Ak’TT  Studv  Area. 

Little  is  known  about  the  breeding 
and  calving  behaviors  of  many  of  the 
marine  mammals  that  occur  within  the 
AF’TT  Study  Area.  For  roixjuals 
(humjjhack  whale,  minke  whale, 

Bryde’s  whale,  sei  whale,  fin  whale,  and 
blue  whale)  and  siierm  whales,  mating 
is  generally  thought  to  occur  in  tropical 
and  suh-tropical  waters  between  mid¬ 
winter  and  mid-summer  in  deep 
offshore  waters.  Deljihinids  (Melon¬ 
headed  whale,  killer  whale,  pygmy 
killer  whale,  false  killer  whale,  pilot 
whale,  common  dolphin,  Atlantic 
spotted  dolphin,  clymene  doljihin, 
pantropical  spotted  doljihin,  spinner 
dol})hin,  strijied  doljihin,  rough-toothed 
dolphin,  hottlenose  doli)hin,  Ris.so’s 
doljihin,  Fraser’s  dolphiu,  Atlantic 
white-sided  doljihin,  white-beaked 
doljihin)  may  mate  throughout  their 
distrihution  during  any  time  of  year.  For 


jiinnijieds.  mating  and  jiupping 
tyjiically  occur  iu  coastal  waters  near 
northeast  rookeries.  With  one  notable 
excejition.  no  sjiecific  areas  for  breeding 
or  calving/ jiujijiing  have  been  identified 
in  the  AFTT  Study  Area  for  the  sjiecies 
that  occur  there.  However,  under  the 
Endangered  Sjiecies  Act  (ESA),  critical 
habitat  has  been  designated  for  the 
North  Atlantic  right  whale.  Additional 
biologically  imjiortant  areas  have  been 
identified  for  humjihack  whales  and 
sjierm  whales.  Biologically  imjiortant 
areas  for  all  three  sjiecies  are  discussed 
below. 

North  Atlantic  Right  Whale 

Most  North  Atlantic  right  whale 
sightings  follow  a  well-defined  sea.sonal 
migratory  jiattern  through  several 
consistently  utilized  habitats  (Winn  ot 
(il..  198(i).  It  should  he  noted,  however, 
that  some  individuals  may  he  sighted  in 
the.se  habitats  outside  of  the  tyjiical  time 
of  year  and  that  migration  routes  are  not 
well  known  (there  may  he  a  regular 
offshore  component).  The  jiojiulation 
migrates  as  two  sejiarate  comjionents, 
although  some  whales  may  remain  in 
the  feeding  grounds  throughout  the 
winter  (Winn  ot  ah.  1988,  Kenney  e/  uL, 
2001).  Pregnant  females  and  .some 
juveniles  migrate  from  the  feeding 
grounds  to  the  calving  grounds  off  tlu; 
southea.stern  United  States  in  late  fall  to 
winter.  The  cow-calf  jiairs  return 
northward  in  late  winter  to  early  sjiring. 
The  majority  of  the  right  whale 
jiojiulation  leaves  the  feeding  grounds 
for  unknown  habitats  in  the  winter  hut 
returns  to  the  feeding  grounds 
coinciding  with  the  return  of  the  cow- 
calf  Jiairs.  Some  individuals  as  well  as 
cow-calf  Jiairs  can  he  seen  through  the 
fall  and  winter  on  the  feeding  grounds 


with  foiuling  boing  obsorvocl  Sanb 
ef  al..  2005). 

Ouring  tbo  spring  tbroiigli  liaiiy 
suninior.  North  Atlantic,  riglil  wbalos  arc 
ioniul  on  iooding  grounds  off  tbo 
nortboastorn  Dnitod  vStatos  and  (,anada. 
Individuals  may  bo  found  in  t;ai)o  (lod 
Bay  in  Bobrnary  tbrongb  April  (Winn  al 
al..  1080:  Hamilton  and  Mayo.  1000) 
anil  in  tbo  (boat  South  Cbannol  oast  oi 
Capo  Cod  in  April  tbrongb  Inno  (Winn 
al  al..  1080:  Konnoy  al  al..  1005).  Right 
wbalos  aro  found  tbrongbont  tbo 
romaindor  of  snmmor  and  into  iall  ()nno 
tbrongb  Novombor)  t)n  two  huiding 
grounds  in  Canadian  wators  ((laskin, 

1087  and  1001).  with  poak  abnndanco  in 
August.  So])toml)or.  and  oarly  October. 

Tbo  majority  of  snnnnor/fall  sightings  oi 
motbor/calf  pairs  occur  oast  of  (nand 
Manan  Island  (Bay  of  Fnndy).  altbongb 
somo  pairs  might  movo  to  otbor 
unknown  locations  (Scbaofi  al  al.. 

1008).  Joffroys  Lodgo  appears  to  bo 
important  habitat  for  right  wbalos.  with 
oxtondod  wbalo  rosidoncos:  this  aroa 
appears  to  bo  an  important  fall  looding 
aroa  for  right  wbalos  and  an  important 
nnrsorv  aroa  during  snmmor  (W(Mnrii:b 
al  al..  2000).  Tbo  second  feeding  area  is 
off  tbo  sontborn  tij)  of  Nova  Scotia  in 
tbo  Rosoway  Basin  botwoon  Browns, 
Baccaro.  and  Rosoway  banks  (Mitchell 
(;l  al..  lt)80:  Caskin,  1987:  Stone  al  al.. 
1988;  Caskin.  1991).  Tbo  Cai)o  Cod  Bay 
and  Croat  South  Channel  feeding 
grounds  have  boon  designated  as  critical 
habitat  under  tbo  ESA  (Silbor  and 
Clapbam.  2001). 

During  winter  (as  oarly  as 
Nt)vombor  and  tbrongb  March).  North 
Atlantic  right  wbalos  may  bo  found  in 
coastal  wators  off  North  C.arolina, 
C(u)rgia,  and  northern  Florida  (Winn  al 
al..  198()).  Tbo  wators  off  (joorgia  and 
northern  Florida  are  the  only  known 
calving  ground  for  western  North 
Atlantic  right  wbalos  and  they  have 
bomi  designated  as  critical  habitat  nndoi 
tbo  ESA.  Calving  occurs  from  D(!Coml)or 
tbrongb  March  (Silbor  and  Clapbam. 
2001).  On  1  lanuary  2005.  tbo  first 
observed  birth  on  the  calving  gixnmds 
was  r(^])orted  (Zani  al  til..  2005).  I  bo 
majority  of  tbo  population  is  not 
acconntod  for  on  tbo  calving  grounds, 
and  not  all  roprodnetivoly  active 
females  return  to  this  area  eac;b  year 
(Kraus  0/ fi/.,  198(ia). 

The  coastal  waters  oi  the  Carobnas  ar 
suggested  to  bo  a  migratory  corridor  lor 
tbo  right  wbalo  (Winn  al  al..  1980).  Tbif 
aroa,  consisting  of  coastal  waters 
iM^weon  North  (kirolina  and  nortlnnn 
Florida,  was  mainly  a  winter  and  early 
spring  (lanuary— March)  right  whaling 
ground  during  tbo  late  18()0s  (Reeves 
and  Mitchell,  1980).  Tbo  whaling 
ground  was  contonid  along  tbo  coasts  e 


South  (Carolina  and  Coorgia  (Reeves  and 
Mitchell,  1980).  An  examination  ot 
sighting  records  from  all  sources 
botwoon  l‘)5()  and  lt)92  found  that 
wintering  right  wbalos  won;  obsoivod 
widely  along  tb(i  coast  from  Capo 
Hatteras,  North  Carolina,  to  Miami. 

Florida  (Krans  al  al..  l‘)98).  Sightings  oil 
tbo  Carobnas  wore  comprised  ol  single 
individuals  that  aiipoarod  to  be 
transients  (Krans  al  al..  1998).  These 
observations  are  consistent  with  the 
hypothesis  that  the  coastal  wators  of  tbo 
Carobnas  aro  jiart  ol  a  migratory 
corridor  for  tbo  North  Atlantic  right 
whale  (Winn  al  al..  1988).  Knowlton  al 
al.  (2002)  analyzed  sightings  data 
collected  in  the  mid-Atlantic  trom 
northern  Ceorgia  to  southern  New 
England  and  lonnd  that  tbo  majoiity  ol 
North  Atlantic;  right  wbalo  sightings 
occurred  within  aiiproximatoly  80  NM 
(58  km)  from  shore.  (Titical  habitat  tor 
tbo  north  Atlantic  poimlation  of  the 
North  Atlantic  right  wbalo  exists  in 
])ortions  ol  tbo  )AX  and  Northeast  ^ 
OFAREAs  (Figure  4-1  of  tbo  Navy's 
Application).  Tbo  following  three  areas 
occur  in  II.S.  waters  and  were 
designated  bv  NMFS  as  critical  habitat 
in  )nno  1994  (NMFS,  2005): 

•  Coastal  Florida  and  Cciorgia 
(Scibastian  Inlet,  Florida,  to  tbo 
Altamaba  River.  Coorgia), 

•  Tbo  Croat  South  Channel,  oast  ol 
Capo  Cod,  and 

•  Capo  Cod  and  Massachusetts  Bays. 
Tbo  northern  critical  habitat  areas 

servo  as  focubng  and  nursery  grounds, 
while  the  southern  arcui  Irom  tbo  mid- 
Cemrgia  coast  extending  southward 
along  tbo  Florida  coast  servers  as  c:alying 
grounds.  A  largo  portion  of  this  habitat  ^ 
lies  within  the  coastal  waters  of  the  )AX 
OPAREA.  The  physical  features 
correlated  with  tbo  distribution  ol  right 
wbalos  in  tbo  southern  critic.al  habitat 
arcui  provide  an  optimum  emvironmemt 
for  calving.  For  example,  tbo  bathymetry 
of  tbo  inner  and  noar.sbor(!  middle  shell 
aroa  minimizes  tbo  olloct  ot  strong 
winds  and  offshore  waves,  limiting  tbo 
formation  of  largo  waves  and  rough 
water.  Tbo  average  tom])oraturo  ot 
critical  habitat  wators  is  cooler  during 
tbo  time  right  wbalos  an;  i)rosont  duo  to 
a  lack  of  influence  by  tbo  Cult  Stream 
and  cool  freshwater  runoff  from  coastal 
[5  arcias.  The  water  tempcaatures  may 
provide  an  ojitimal  balance  botwoon 
;  offshore  wators  that  are  too  warm  for 
nursing  mothers  to  tolerate,  yet  not  too 
cool  for  calves  that  may  only  have 
minimal  tatty  insidation.  (tn  the  (.alving 
grounds,  the  reproductive  temales  and 
calves  are  ex])ected  to  be  concentnited 
near  tbo  critical  habitat  in  tbo  |AX 
f  OPAREA  from  IDoc;ombor  tbrongb  April. 


Two  additional  biologically  im]K)rtant 
habitat  ar(!as  aro  located  in  (.anadian 
wators — Crand  Manan  Basin  and 
Rosoway  Basin.  Those  areas  w(;re 
identiluid  in  Canada  s  linal  rocoveiy 
strategy  for  tbo  North  Atlantic  right 
wbalo.'On  Oc;tobor  8,  2018.  NMFS 
iHiblisbod  a  notice  announcing  ‘lO-clay 
finding  and  12-im)ntb  determination  on 
a  petition  to  revise;  critic;al  habitat  for 
tbo  North  Atlantic  right  wbalo  (75  FR 
81890).  NMFS  fouml  that  tbo  petition, 
in  addition  with  tbo  information  readily 
available,  ])rosents  substantial  sciontilic, 
information  imlicating  that  tbo 
n;(iuosti;d  revision  may  be  warranted. 

NMFS  determined  that  we  would 
proceed  with  the  ongoing  ndomaking 
process  for  revising  critical  habitat  lor 
the  North  Atlantic  right  whale. 

Humpback  Whale 

In  tbo  North  Atlantic  Oc:oan, 
humpbacks  aro  found  trom  spiing 
through  fall  on  feeding  groumls  that  are 
locat(;d  from  south  of  New  England  to 
northern  Norway  (NMFS,  1991).  Ibo 
Culf  of  Maine  is  one  of  tbo  princii)al 
snmmor  feeding  grounds  lor  bumi)back 
wbalos  in  tbo  Neertb  Atlantic.  Tbo 
largest  numbers  of  bumijback  whales 
are  i)ro.sent  from  mid-April  to  mid- 
Novemb(;r.  Imoding  locations  oil  the 
northeastern  United  States  include 
.Stollwagen  Bank,  jeffreys  Ledge;,  the 
(boat  South  Channel,  the  edges  and 
shoals  of  Ceorges  Bank.  Cashes  Ledge. 
Crand  Manan  Banks,  the  banks  on  tbo 
Scotian  Shelf,  the  Cnlf  of  St.  Lawrence, 
and  tbo  Newfoundland  Crand  Banks 
(C.ETAP.  1982;  Wbitoboad,  1982; 

Kennov  and  Winn.  1988;  Woinricb  al 
al..  1997).  Distribution  in  this  region  has 
boon  largely  correlated  to  i)rey  species 
and  abundance,  although  behavior  and 
bottom  tojjography  aro  iactors  in 
foraging  strategy  (Payne  al  al..  1988; 

Payne  al  al..  1990b).  Humi)backs 
typically  return  to  the  same  looding 

ar<;as  each  voar. 

Feeding  Inost  often  occurs  in 
rolativi;ly  shallow  wators  over  the  inner 
continental  shell  and  sometimes  in 
dooi)or  wators.  Largo  multi-species 
feeding  aggregations  (including 
humi)back  whales)  have  boon  observed 
over  the  shelf  break  on  the  southern 
(;dge  ol  Ceorges  Bank  ((>E1  AP,  1982, 
Kennov  and  Winn,  1987)  and  in  shelf 
break  waters  off  the  U.S.  mid-Atlantic 
coast  (Smith  al  al..  1998). 

Sperm  Whale 

The  region  of  the  Mississii)pi  River 
D(;lta  (De.soto  Canyon)  has  been 
rei:ognized  for  high  densities  of  sperm 
whales  and  may  i)ot(;ntially  rei)resent  an 
important  calving  and  nurseiy,  or 
feeding  area  for  these  animals 
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(Townsend,  1933;  Collinn  and  Fritts, 

1983;  Mnllin  ct  (il.,  1994a;  VYiirsig  e/  ai, 
2()()();  Hanmgartnor  et  al.,  2001;  IJavis  e/ 
ai,  2002;  Mnllin  et  ai.  2004;  Jochens  at 
ai,  2000).  Sperm  whales  tyi)i(:ally 
exhibit  a  .strong  affinity  for  deep  waters 
h(!yond  the  continental  shelf,  though  in 
tlu!  area  of  the  Missi.ssi])])i  Delta  they 
also  occur  on  the  outer  continental  shelf 
hriuik. 

Marina  Mammal  Dansily  Esiimatas 

A  (luantitative  analysis  of  impacts  on 
a  species  retjuires  data  on  the 
abundance  and  distribution  of  the 
sj)ecies  jjopnlation  in  the  potentially 
im])acted  area.  One  metric  for 
performing  this  type  of  analysis  is 
density,  which  is  the  mimher  of  animals 
present  jjer  unit  area.  The  Navy 
compiled  existing,  pnhlically  available 
density  data  for  use  in  the  (juantitative 
acoustic;  im])act  analysis. 

There  is  no  single  source  of  density 
data  for  cwery  arcxi  of  the  world,  species, 
and  season  hec:anse  of  the  costs, 
rcisources,  and  effort  rcKjnired  to  jirovidc; 
adcupiate  survey  c:overage  to  snfficicmtlv 
(istimate  density.  'Fherefore,  to  estimate 
the  marine  mammal  densities  for  large 
areas  like  the  AF'IT  .Study  Area,  the 
Navy  comjnled  data  from  .several 
sonrccKs.  To  compile  and  structure  the 
most  appro])riate  dataha.se  of  marine 
species  density  data,  the  Navy 
developed  a  protocol  to  .select  the  best 
available  data  sources  hascul  on  spcicies, 
area,  and  time  (scxison).  The  resulting 
Ceographic  Information  .System 
database,  called  the  Navy  Marine 
.S])ecies  Densitv  Database,  includcjs 
.seasonal  density  values  for  every  marine 
mammal  species  prcxsent  within  the 
AF'H’  .Study  Area  (Navy,  2012). 

The  Navy  Marine  S])ecic;.s  Density 
Database  includes  a  compilation  of  the 
l)(!.st  available  density  data  from  scweral 
jjrimary  sourccxs  and  pnhlisluHl  works 
including  survey  data  from  NMFS 
within  the  IJ..S.  Exclusive  Economic 
Zone. 

Additional  information  on  the  densitv 
data  .sources  and  how  the  database  was 
a])j)lied  to  the  AF'IT  .Study  Area  is 
detailed  in  the  Navy  Marine  .Species 
Dcaisity  Dataha.se  Technical  Report 
[aftlais.com/DoaumanlsandRafarancas/ 
AFTTDocumants/ 

Support  in  f>Ta(:hni(:alDocumants.aspx). 

Marina  Mammal  Haarin^  and 
Voccdizations 

(ietaccians  have  an  auditory  anatomy 
that  follows  the  basic  mammalian 
])attern,  with  some  changes  to  adapt  to 
the  demands  of  hearing  underwater.  The 
typical  mammalian  ear  is  divided  into 
an  outer  ear,  middle  ear,  and  inner  (;ar. 
'I’he  outer  ear  is  separated  from  the 


inner  cuir  by  a  tymj)anic  membrane,  or 
eardrum.  In  terrcxstrial  mammals,  the 
outer  (!ar,  t;ardrnm,  and  middle  ear 
transmit  airborne  sound  to  the  inner  (;ar. 
when;  the  sound  waves  arci  pro|)agat(!d 
through  the  cochhiar  fluid.  .Since  the 
impedance  of  water  is  close  to  that  of 
the  tissues  of  a  c(!tacean,  the  outer  ear 
is  not  recjuired  to  transduce  sound 
(Miergy  as  it  do(!.s  when  sound  waves 
travel  from  air  to  fluid  (inner  ear). 

.Sound  waves  traveling  through  the 
inner  ear  can.se  the  basilar  membrane  to 
vibrate.  Specialized  cells,  called  hair 
cells,  respond  to  the  vibration  and 
])rodnce  nerve  ])ul,se.s  that  are 
transmitted  to  the  central  nervous 
system.  Acoustic  energy  causes  the 
basilar  membrane  in  the  cochlea  to 
vibrate.  Sensory  c.ells  at  different 
positions  along  the  basilar  membrane 
are  excited  hv  different  fretpiencies  of 
sound  (Pickles,  1998). 

Marine  mammal  vocalizations  often 
extend  both  above  and  below  the  range 
of  human  hearing;  vocalizations  with 
friicpiencies  low(;r  than  20  Hz  are 
labeled  as  infrasonic  and  those  higher 
than  20  kHz  as  ultrasonic  (National 
Research  (Council  (NRC),  2003;  Figure 
4-1).  Measnnul  data  on  the  hearing 
abilities  of  cetaceans  an;  sparse, 
particularly  for  the  larger  cetaceans  such 
as  the  baleen  wliahis.  'I'he  auditory 
thresholds  of  some  of  the  small(;r 
odontocetes  have  been  determined  in 
ca])tivity.  It  is  generally  believed  that 
cetaceans  should  at  least  he  .sensitive  to 
the  fr(;(]uencie.s  of  their  own 
vocalizations,  (iomparisons  of  the 
anatomy  of  cetacean  inner  ears  and 
models  of  the  structural  properties  and 
the  response  to  vibrations  of  the  ear’s 
components  in  ilifferent  species  provide 
an  indication  of  likely  sensitivity  to 
various  sound  frequencies.  'Fhe  ears  of 
small  toothed  whales  are  optimized  for 
receiving  high-frequency  sound,  while 
baleen  whale  inner  ears  are  best  in  low 
to  infrasonic  fre(|nencie.s  (Ketten,  1992; 
1997;  1998). 

Baleen  whale  vocalizations  are 
compo.sed  primarily  of  frequencies 
below  1  kHz,  and  .some  contain 
fundamental  frequencies  as  low  as  18 
Hz  (Watkins  at  ai,  1987;  Richardson  at 
ai,  1993;  Rivers,  1997;  Moore  at  ai, 
1998;  .Stafford  at  ai,  1999;  Wartzok  and 
Ketten.  19‘)9)  hut  can  he  as  high  as  24 
kHz  (hnm])hack  whale;  An  at  ai,  2008). 
Clark  and  Ellison  (2004)  suggested  that 
baleen  whales  use  low-fre(]nencv 
sounds  not  only  for  long-range 
comnumication,  hut  also  as  a  simple 
form  of  echo  ranging,  using  echoes  to 
navigate  and  orient  relative  to  physical 
features  of  the  ocean.  Information  on 
auditory  function  in  baleen  whales  is 
extremely  lacking.  .Sensitivity  to  low- 


fret|nency  sound  by  baleen  whales  has 
h(;en  inferred  from  observed 
vocalization  frequencies,  observed 
reactions  to  jilayhack  of  .sounds,  and 
anatomical  analyses  of  the  auditory 
.system.  Although  there  is  aj)parentlv 
much  variation,  the  source  levels  of 
most  baleen  whale  vocalizations  lie  in 
the  range  of  130-190  dB  re  1  pPa  at  1 
m.  Ec)w-fre(juency  vocalizations  made 
by  baleen  whales  and  their 
corresponding  auditory  anatomv  suggest 
that  they  have  good  low-frequencv 
h(;aring  (Ketten,  2000),  although  specific 
data  on  sensitivity,  frequency  or 
intensity  discrimination,  or  localization 
abilities  are  lacking.  Marine  mammals, 
like  all  mammals,  have  ly})ical  U- 
.shaj)ed  audiograms  that  begin  with 
relatively  low  sensitivitv  (high 
threshold)  at  some  .specifi(;d  low 
frequency  with  increased  .sensitivity 
(low  threshold)  to  a  species  .s])ecific 
oj)timum  followed  by  a  generally  steep 
rise  at  higher  frecjuencies  (high 
threshold)  (Fay,  1988). 

'Fhe  toothed  whales  produce  a  wide 
yariety  of  sounds,  which  include 
specie.s-specific  hroadhand  “clicks” 
with  peak  energy  between  10  and  200 
kHz.  indiyidually  yariahle  “hurst  pulse” 
click  trains,  and  constant  frecpiency  or 
frequenc.y-modidated  (FM)  whi.stles 
ranging  from  4  to  18  kHz  (Wartzok  and 
Ketten,  199t)).  'Fhe  general  consensus  is 
that  the  tonal  yocalizations  (whistles) 
])roduced  by  toothed  whales  play  an 
important  role  in  maintaining  contact 
h(;tween  dispersed  indiyiduals,  while 
hroadhand  clicks  are  n.sed  during 
echolocation  (W'artzok  and  Ketten. 

1999) .  Burst  pidses  haye  also  he(;n 
.strongly  imi)licated  in  communication, 
with  some  .scientists  suggesting  that 
they  ])lay  an  important  role  in  agonistic 
encounters  (McGowan  and  Reiss,  1993), 
while  others  haye  jjrojjosed  that  they 
represent  “emotiye”  signals  in  a  broader 
sense,  |K).ssihly  representing  graded 
communication  signals  (Herzing.  1998). 
.Sperm  whales,  howeyer,  are  known  to 
produce  only  clicks,  which  are  used  for 
l)oth  communication  and  echolocation 
(Whitehead,  2003).  Most  of  the  energy  of 
toothed  whale  social  yocalizations  is 
concentrated  near  10  kHz.  with  .source 
leyels  for  whi.stles  as  high  as  100  to  180 
(IB  re  1  pFa  at  1  m  (Richardson  at  ai, 
1993).  No  odontocete  has  h(;en  shown 
andiometrically  to  haye  acute  hearing 
(<80  dB  re  1  pFa)  below  300  Hz 
(.Southall  at  ai.  2007).  .Sperm  whales 
produce  clicks,  which  may  he  n.sed  to 
echolocate  (Mullins  at  ai.  1988),  with  a 
fre(]uency  range  from  h;s.s  than  100  Hz 
to  30  kHz  and  source  leyels  up  to  230 
(IB  re  1  pFa  1  m  or  greater  (Mohl  at  ai. 

2000) . 
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Brief  Background  on  Sound 

An  understanding  of  the  basic 
properties  of  underwater  sound  is 
nece.ssary  to  comprehend  many  of  the 
concepts  and  analyses  presented  in  this 
document.  A  summary  is  includcul 
l)(*low. 

Sound  is  a  wave  of  pressure  variations 
propagating  through  a  medium  (e.g.. 
water).  Sound  measurements  can  he 
expressed  in  two  forms:  intensity  and 
jmissure.  Acoustic  intensity  is  the 
average  rate  of  (mergy  transmitted 
through  a  unit  area  in  a  specified 
direction  and  is  ex])r(!.ss(;d  in  watts  per 
scpiare  meter  (W/m-).  Acoustic  intensity 
is  rarely  measured  directly,  hut  rather 
from  ratios  of  pressures;  the  standard 
reference  pressure  for  underwater  sound 
is  1  microPascal  (pPa):  for  airhorne 
sound,  the  standard  reference  j)ressure 
is  20  pPa  (Richardson  ef  uL.  lOO.'i). 

Acou.sticians  have  adopted  a 
logarithmic  .scale  for  sound  intensities, 
which  is  denotcKl  in  decibels  (dll). 

Decibel  measunnnents  re])resent  the 
ratio  between  a  measunul  pressun;  valiu; 
and  a  reference  pressure  value  (in  this 
case  1  pPa  or.  for  airborne  sound,  20 
pPa.).  'file  logarithmic  nature  of  the 
scale  means  that  each  lO-dB  increase  is 
a  ten-fold  increase  in  acoustic  power 
(and  a  2()-dB  increase  is  then  a  lOO-fold 
increa.se  in  power;  and  a  3()-dB  increase; 
is  a  l.OOO-fold  increa.se  in  jiower).  A  ten- 
folil  increase;  in  ae:e)ustie:  pe)we;r  eie)e;s  ne)t 
me;an  that  the;  .sounel  is  ])e;re:e;ive;el  as 
be;ing  ten  times  le)uele;r.  Humans 
pe;re:e;ive;  a  1()-ell3  ine;re;ase;  in  se)unel  le;vel 
as  a  ele)ubling  e)f  le)uelne;s.s.  anel  a  l()-elI3 
elee;re;ase;  in  .se)imei  level  as  a  halving  eif 
le)uelne;ss.  The;  te;rm  “sounel  j)re.ssure; 
le;ve;l”  implie;s  a  ele;e;ihe;l  me;asure;  anel  a 
re;fe;re;ne:e  pre;ssure  that  is  useel  as  the; 
elenominate)!'  e)f  the  ratie).  Thre)ughe)ut 
this  ele)e;iunent.  NMFS  use;s  1 
mie;re)l\ise;al  (elenoteel  re:  IpPa)  as  a 
standarel  referene.e;  jjre;ssure;  unle;ss 
ne)te;el  eetherwise. 

It  is  impe)rtant  to  ne)te;  that  ele;cibe;ls 
unelerwater  anel  ele;e:ibe;ls  in  air  are;  neet 
the;  same  anel  e:anne)t  be;  elire;e;tly 
e:e)m])are;el.  Te;  e;stimate;  a  e;e)m|)arise)n 
be;twe;e;n  se)unel  in  air  anel  imeie;rwate; 
be;e;ause;  e)f  the;  eliffe;re;nt  ele;nsitie;s  of  air 
anel  water  anel  the  eliffe;re;nt  ele;cibe;l 
stanelarels  (i.e;..  re;ie;re;ne;e;  pre;.ssure;s)  in 
air  anel  water,  a  .se)unel  with  the;  same; 
intensity  (i.e;..  j)e)we;r)  in  air  anel  in  wate;r 
we)idel  be;  ai)pre)ximate;ly  02  ell3  lower  in 
air.  Thus  a  se)unel  that  me;asure;.s  100  ell3 
(re;  IpPa)  unelerwater  we)ulel  have;  the; 
.same;  approximate;  e;ffe;e:tive;  le;ve;l  as  a 
se)unel  that  is  98  ell3  (re;  20  IpPa)  in  air. 

Sounel  fre;ejue;ne;y  is  me;asure;el  in 
e;ye:le;s  ])e;r  se;e:e)nel,  or  Hertz  (ahbre;viate;el 
Hz),  anel  is  anale)gou.s  to  musie;al  j)ite;h; 
high-pite;lu;el  se)uneis  e;e)ntain  high 


fre;epie;ne;ie;s  anel  low-])ite;he;el  se)unel.s 
e:ontain  le)W  fre;ejue;ne:ie;s.  Natural  sounels 
in  the;  e)e:e;an  s])im  a  huge;  range;  e)f 
fre;ejue;ne;ie;s:  Fre)m  e;artheiiiake;  noi.se;  at  .'j 
Hz  te)  harhe)!'  j)e)rpe)ise;  e:lie:ks  at  I.'IO.OOO 
Hz  (I.'IO  kHz).  The;se;  ,se)unels  are;  se)  hew 
e)r  .se)  high  in  ])ite;h  that  humans  e:anne)t 
eveai  hear  them;  ae;e)ustie:ians  e:all  the;se; 
infrase)nie:  (typie:ally  be;le)w  20  Hz)  anel 
ultrasonie:  (typie;ally  abe)ve;  20,000  Hz) 
se)unels,  re;spe;e:tive;ly.  A  single  se)unel 
may  be;  maele;  u])  e)f  many  eliffe;re;nt 
fre;epie;ncie;s  te)ge;the;r.  Sounels  maele;  up 
of  e)nly  a  small  range;  of  fre;ejue;ne:ie;s  are; 
e:alle;el  “narre)wbanel,”  anel  se)unels  with 
a  bre)ael  range;  of  fre;eiue;ne;ie;s  are;  e:alle;el 
"bre)aelhanej”;  tae:tie:al  sonars  are  an 
examj)le  e)f  a  narre)wbanel  sounel  .se)ure;e; 
anel  e;xple)sive;s  are;  an  e;xample;  of  a 
bre)aelbanel  .sounel  .se)ure:e;. 

When  e;e)n.siele;ring  the  influe;ne:e;  e)f 
varie)us  kinds  of  seeunel  on  the  marine; 
envire)nment,  it  is  ne;e;e;.s.sarv  te) 
unele;r.stanel  that  elifferent  kinels  of 
marine;  life;  are;  se;nsitive;  te)  elifferent 
fre;e]ue;ne:ie;s  e)f  se)unel.  13ase;el  e)n  available; 
be;havie)ral  elata,  auelie)gram.s  eleriveel 
using  auelite)rv  e;ve)ke:el  pe)te;ntial  (AFP) 
te;e;hnieiue;s,  anate)mie;al  moeleling,  anel 
e)the;r  elata,  Se)uthall  e;/  (il.  (2007) 
ele;signate;el  “hme;tie)nal  he;aring  gre)up.s’' 
fe)r  marine;  mammals  anel  estimateel  the; 
Ie)we;r  anel  uppe;r  ire;epie;ne:ie;.s  of 
fune;tie)nal  he;aring  e)f  the;  gre)up.s. 

Further,  the;  frt;epu;ne:y  range;  in  which 
e;ae;h  gre)U])’s  h(;aring  is  e;.stimate;el  as 
being  me).st  .sensitive;  is  re;pre;.se;nte;el  in 
the;  flat  part  e)f  the;  M-weighting 
fune:tie)us  (whie;h  are;  ele;rive;el  frenn  the; 
auelie)gram.s  ele;se;ribe;el  abe)ve::  .se;e;  Figure; 

1  in  Se)uthall  e;/  e//.,  2007)  ele;ve;le)j)e;el  for 
e;ae:h  gre)uj).  The;  functional  gre)up.s  anel 
the  as.se)ciateel  fre;e)uene:ie;.s  are  inelie:ate;el 
below  (the)ugh,  again,  animals  are;  le;.s.s 
se;n.sitive;  te;  .se)unel.s  at  the;  outer  eelge  of 
their  fune:tie)nal  range  anel  mo.st 
sensitive  to  semnels  of  fre;e|ue;ne;ie;s 
within  a  smaller  range;  somewhere;  in 
the;  mielelle  e)f  the;ir  functie)ual  hearing 
range): 

•  Le)w  fre;eiiu;ne;y  e:e;tae;e;an.s  (13 
.spe;e;ie;s  of  mystie:e;te;s):  fune:tie)nal 
hearing  is  estimateel  te)  e)e;e:ur  be;twe;e;n 
a])])re)ximate;ly  7  Hz  anel  30  kHz. 

•  Miel-fre;epu;ne;y  e:e;tae:e;an.s  (32 
.s])e;e:ie;s  e)f  ele)l])hins,  six  .spe;e:ie;.s  e)f  large;r 
toeetheel  whales,  anel  1‘)  s])e;e;ie.s  of 
be;ake;el  anel  he)ttle;ne)se;  whale;s): 
iune;tie)nal  hearing  is  e;.stimate;el  to  e)e:e:ur 
between  a|)pre)ximate;lv  l.')0  Hz  and  100 
kHz. 

•  High  ire;e)ue;ne:y  e:e;tae:e;ans  (eight 
.sj)e;e:ie;s  e)f  true;  ])e)rj)e)i.se;s,  six  spe;e:ie;.s  e)f 
river  elolphins,  Kogia.  the;  frane:iscaua, 
auel  four  .sj)e;e;ie;s  e)f  e:e])hale)rhynchiels): 
fime:tie)nal  he;aring  is  e;.stimate;el  te)  e)e:cur 
be;twe;e;n  approximatelv  200  Hz  anel  180 
kHz. 


•  Pinnij)e;els  in  VVate;r:  fune:tie)nal 
hearing  is  estimateel  te)  e)e;e;ur  be;twe;e;n 
a])])re)ximate;lv  75  Hz  anel  75  kHz,  with 
the  greatest  sensitivity  be;twe;en 
ai)pre)ximate;lv  700  Hz  anel  20  kHz. 

The;  e;stimate;el  he;aring  range  fe)r  le)w- 
fre;e]ue:ne;y  e:e;tae:e;an.s  has  been  slightly 
e;xte;nele;el  fre)m  ])re;vie)U.s  analy.ses  (fre)m 
22  to  30  kHz).  This  ele;e:isie)n  is  haseel  e)n 
elata  from  Watkins  at  ul.  (1980)  lor 
nume;re)u.s  my.stie:e;te;  .spe;e;ie;s.  An  e^/  e//. 
(2000)  fe)r  luun])bae;k  whales,  anel 
ab.strae:t  from  Frankel  (200.'))  anel  a  pa])er 
frean  Lucifreeli  anel  Stein  (2007)  on  gray 
whales,  anel  an  un])ubli,sheel  re;j)e)rt 
(Ketten  anel  Mountain,  2009)  anel 
ah.strae;t  (Tubelli  et  (il.,  2012)  ibr  minke 
whale;.s.  As  more;  elata  from  aelelitional 
.spe;e;ie;s  be;e:e)me;  available,  these; 
estimated  hearing  range;,s  may  reepure; 
modifie;atie)n. 

When  sounel  travels  away 
(l)re)])agate;s)  from  its  .se)ure:e;,  its 
louelness  eie;e:re;ase.s  as  the;  elistance 
traveleel  by  the  sounel  ine:re;a.ses.  Thus, 
the;  le)uelne;.ss  e)f  a  .se)unel  at  its  se)ure:e;  is 
highe;r  than  the;  le)uelne;.s.s  of  that  .same 
sounel  a  kilometer  elistant.  Ae;oustie:ians 
e)fte;n  refer  to  the;  le)uelne;.ss  e)f  a  se)unel  at 
its  .se)ure;e;  (tyj)ie:ally  re;fe;n;ne:e;el  te)  e)ne; 
meter  from  the;  .se)ure:e;)  as  the;  .se)ure:e; 
level  anel  the;  louelness  of  se)imel 
el. se; where;  as  the;  re;e:e;ive;el  level  (i.e;., 
tyj)ie:ally  the;  re;e;e;ive;r).  Fe)r  e;xam])le;,  a 
hum])hae:k  whale  3  kile)me;ti;rs  from  a 
elevie;e;  that  has  a  se)ure;e;  level  of  230  elB 
re;  1  pPa  mav  e)nly  be;  e;xpe).se;el  te)  se)uuel 
that  is  100  elB  re;  1  pPa  le)uel.  elepeneling 
e)n  he)w  the;  sounel  travels  thre)ugh  the; 
water  (in  this  e;xample;.  it  is  .sphe;rie;al 
.spre;aeling  |3  elB  reeluction  with 
ele)ubling  of  elistane:el).  As  a  re;sult,  it  is 
important  to  understanel  the;  elifference 
between  .se)ure;e;  le;vels  anel  ree:eiveel 
levels  when  dise:u.s.sing  the  le)uelne;s.s  of 
.sounel  in  the  e)e:e;an  e)r  its  im])ae:t.s  een  the 
marine;  e;nvire)nme;ut. 

As  se)unel  travels  from  a  .soure;e,  its 
pre)])agatie)n  in  water  is  influe;ne:e;el  by 
various  phy.sie:al  charae;te;ri.stie;.s, 
ine:hieling  wate;r  te;m})e;rature;,  elepth, 
.salinity,  anel  surface  anel  botteem 
pre)j)erties  that  e;au.se  refrae:tie)n, 
re;nee;tie)n,  absorption,  anel  se:atte;ring  of 
.se)unel  waves.  ()e;e;an.s  are;  not 
he)me)ge;ne;e)u.s  anel  the;  e;e)ntributie)n  e)f 
e;ae;h  e)f  the.se;  inelivielual  fae:te)r.s  is 
e;xtre;me;ly  e:omj)le;x  anel  inte;rre;late;el. 
The;  ])hy.sie:al  e;harae:te;ri.stie:s  that 
ele;te;rmine;  the;  .se)uners  spe;e;el  through 
the;  water  will  e;hange;  with  ele;j)th, 
.se;ase)n,  ge;e)gra])hie;  le)e:atie)n,  auel  with 
time;  e)f  day  (as  a  re.sult,  in  ae;tual  semar 
e)pe:ratie)ns,  e:re;ws  will  measure  e)e;e;anie: 
e:e)nelitle)ns,  sue;h  as  .se;a  water 
te;mpe;rature;  anel  ele])th,  to  e:alibrate; 
moelels  that  ele;te;rmine;  the;  path  the 
sonar  .signal  will  take;  as  it  travels 
through  the  e)e;e;an  anel  he)w  strong  the 
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.sound  signal  will  ho  at  a  given  range 
along  a  particular  transini.ssion  i)ath).  As 
sound  travels  through  the  ocean,  the 
intensity  a.ssociated  with  the  wavefront 
diminishes,  or  attenuates.  This  decrea.se 
in  intensity  is  referred  to  as  ])ropagation 
lo.ss,  also  commonly  t;all(;d  tran.smission 
lo.ss. 

Afe/r/cs  UsihI  in  This  Document 

This  section  includes  a  brief 
ex])lanation  of  the  two  sound 
measurements  (sound  ])ressure  level 
(SPL)  and  sound  ex])osur(!  level  (SEL)) 
fr(!(|uently  u.sed  to  describe  sound  lev(!ls 
in  the  discussions  of  acoustic  effects  in 
this  document. 

SPL 

Sound  pressure  is  the  .sound  forc;e  j)er 
unit  area,  and  is  usually  measured  in 
micropascals  (pPa),  where  1  Pa  is  the 
pressure  resulting  from  a  force  of  one 
newton  exerted  over  an  area  of  one 
.s(juare  meter.  SPL  is  exjiressed  as  the 
ratio  of  a  measured  sound  pres.sure  and 
a  nderence  level. 

SPL  (in  dB)  =  20  log  (jjressure/reference 
])ressure) 

The  commonly  used  reference 
])ressnre  level  in  underwater  acoustics 
is  1  pPa,  and  the  units  for  SPLs  are  dB 
re:  1  pPa.  Sl’L  is  an  instantaneous 
measurement  and  can  he  expres.sed  as 
the  peak,  the  peak-to-peak,  or  the  root 
mean  scpiare  (rms).  Root  mean  stiuare, 
which  is  the  square  root  of  the 
arithmetic  average  of  the  scpiared 
instantaneous  pressure  values,  is 
typically  u.sed  in  discussions  of  the 
effects  of  .sounds  on  vertebrates  and  all 
references  to  SPL  in  this  document  refer 
to  the  root  mean  .s(]uare.  Sl’L  does  not 
take  the  duration  of  a  sound  into 
account.  SPL  is  the  ai)])licahle  metric 
usetl  in  the  Behavioral  Re.spon.se 
Function  (BRF),  which  is  used  to 
estimate  behavioral  harassment  takes. 

SEL 

SEL  is  an  energy  metric  that  integrates 
the  .srjuared  instantaneous  sound 
prcissure  over  a  stated  time  interval.  The 
units  for  SEL  are  dB  re:  1  pPa-  s. 

SEL  =  SPL  +  10  log(duration  in  seconds) 

As  applied  to  sonar  and  other  active 
acoustic  sources,  the  SEL  includes  both 
the  SPL  of  a  sonar  ping  and  the  total 
duration.  Longer  duration  pings  and/or 
pings  with  higher  SPLs  will  have  a 
higher  SEL.  If  an  animal  is  exjjosiul  to 
multijjle  pings,  the  SEL  in  each 
individual  ])ing  is  summed  to  calculate 
the  cumulative  SEL.  The  cumulative 
SEL  depends  on  the  SPL,  duration,  and 
number  of  i)ing.s  received.  The 
thresholds  that  NMFS  uses  to  indicate  at 
what  received  level  the  onset  of 


temporary  threshold  shift  (TTS)  and 
])ermanent  threshold  shift  (PTS)  in 
hearing  art;  likely  to  occ;ur  are  ex])res.sed 
as  cumulative  SEL. 

Potential  Effects  of  Specified  Activities 
on  Marine  Mannn(ds 

The  Navy  has  r(uiuested  authorization 
for  the  take  of  marine  mammals  that 
may  occur  incidental  to  training  and 
testing  activities  in  the  AfT'!’  Study 
Area.  The  Navy  has  analyzed  the 
])otential  impacts  on  marine  mammals 
from  im])id.sive  and  non-impulsive 
sound  sources  and  vessel  strikes. 

Other  potential  impacts  on  marine 
mammals  from  AFTT  training  and 
testing  activities  were  analyzed  in  the 
Navy’s  AFTT  EIS/OEIS,  in  consultation 
with  NMFS  as  a  cooperating  agency, 
and  determined  to  he  unlikely  to  result 
in  marine  mammal  harassment, 
'fherefore,  the  Navy  has  not  r(!(|uested 
authorization  for  take  of  marine 
mammals  that  might  occur  incidental  to 
other  components  of  their  proposed 
activities.  In  this  document,  NMFS 
analyzes  the  potential  effects  on  marine 
mammals  from  ex|)o.sur(;  to  non- 
imj)ul.sive  (.sonar  and  other  active 
acoustic  sources)  and  impulsive 
(underwater  d(!tonations,  pile  driving, 
and  air  guns)  stressors,  and  ve.ssel 
strikes. 

For  the  purpo.se  of  MMPA 
authorizations,  NMFS’  effects 
assessments  serve;  four  primary 
purpo.ses:  (1)  'I'o  i)rescrih(;  the 
l)ermissihle  methods  of  taking  (i.e.. 

Level  B  Hara.ssment  (behavioral 
harassment).  Level  A  Harassment 
(injury),  or  mortality,  including  an 
identification  of  the  numher  and  types 
of  take  that  could  occur  by  hara.ssment 
or  mortality)  and  to  jjrescrihe  other 
means  of  effecting  the  least  practicable 
adverse  impact  on  such  .sj)ecies  or  stock 
and  its  habitat  (i.e.,  mitigation);  (2)  to 
determine  whether  the  s|)ecified  activitv 
would  have  a  negligible  imjjact  on  the 
affect(;d  species  or  .stocks  of  marine 
mammals  (based  on  the  likelihood  that 
the  activity  would  adversely  affect  the 
sjjecies  or  stot;k  through  effects  on 
annual  rates  of  r(;cruitment  or  survival); 
(3)  to  determine  whether  the  s])ecified 
activity  would  have  an  unmitigahle 
adverse  impact  on  the  availability  of  the 
.sj)ecies  or  .stock(s)  for  .subsistence  u.ses 
(however,  there  are  no  subsistence 
communities  that  would  he  affected  in 
the  Al'TT  .Study  Area,  so  this 
determination  is  ina])plicahle  to  the 
AFTT  rulemaking);  and  (4)  to  pre,scrihe 
re{|uirement,s  jiertaining  to  monitoring 
and  re])orting. 

More  specifically,  for  activities 
involving  non-impulsive  or  im])ul.sive 
sources,  NMFS’  analysis  will  identify 


the  j)rohahility  of  lethal  responses, 
physical  trauma,  sensory  impairment 
(jjermanent  and  tem])orary  threshold 
shifts  and  acoustic  masking). 
|)hysiological  resi)onse.s  (particular 
stress  responses),  behavioral 
disturbance  (that  rises  to  the  level  of 
harassment),  and  social  responses 
(effects  to  social  relationships)  that 
would  he  classified  as  a  take  and 
whether  such  take  will  have  a  negligible 
imjjact  on  such  species  or  stocks.  Vessel 
.strikes,  which  have  the  potential  to 
result  in  incidental  take  from  direct 
injury  and/or  mortality,  will  he 
discussed  in  more  detail  in  the 
Estimated  Take  of  Marine  Mammals 
Section.  In  this  .section,  we  will  focus 
(]ualitativelv  on  the  different  ways  that 
non-impulsive  and  impulsive  .sources 
may  affect  mariiu;  mammals  (some  of 
which  NMFS  does  not  classifv  as 
hara.ssment).  Then,  in  the  E.stimated 
Take  of  Marine  Mammals  Section,  we 
will  relate  the  potential  effects  on 
marine  mammals  from  non-impulsive 
and  imjndsive  sources  to  the  MMBA 
definitions  of  Level  A  and  Level  B 
Harassment,  along  with  the  potential 
effects  from  vi;.s.sel  strikes,  and  att(;m])t 
to  (pumtify  those  effects. 

Non-linpulsive  Sources 

Direct  Phvsiologiccd  Effects 

Ba.sed  on  the  literature,  there  are  two 
basic  ways  that  non-imj)ul.sive  .sourc(;.s 
might  directly  result  in  direct 
physiological  effects;  Noi.se-induced 
lo.ss  of  hearing  sensitivity  (more 
commonly-called  “thresliold  shift”)  and 
acou.sticaily  mediated  bubble  growth. 
.Separately,  an  animal’s  behavioral 
r(;action  to  an  acoustic  exposure  might 
lead  to  jihysiological  effects  that  might 
ultimately  lead  to  injury  or  death,  which 
is  discu.ssed  later  in  the  .Stranding 
Section. 

Threshold  Shift  (Noise-Indiiced  Loss  of 
Hearing) 

When  animals  exhibit  reduced 
hearing  sensitivity  (i.t;.,  sounds  must  he 
rec(;ived  at  a  higher  lev(;l  for  an  animal 
to  recognize  them)  following  exj)o.sure 
to  a  sufficiently  inten.se  sound,  it  is 
referred  to  as  a  noi.se-induced  threshold 
shift  (T.S).  An  animal  can  experience 
tem|)orary  threshold  .shift  (TT.S)  or 
permanent  threshokl  shift  (IH’S).  TT.S 
can  last  from  minutes  or  hours  to  days 
(i.e.,  there  is  recoverv),  occurs  in 
specific  frequency  ranges  (i.e.,  an 
animal  might  only  have  a  temporary 
loss  of  hearing  sensitivity  between  the 
frequencies  of  1  and  10  kHz)),  and  can 
he  of  varying  amounts  (for  exam])le,  an 
animal’s  hearing  sensitivity  might  he 
reduced  hv  onlv  0  clB  or  reduced  hv  .30 
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(IB).  PTS  is  p(;nnanent.  hut  .souk; 
r(M;overv  is  possible.  I’TS  can  also 
occurs  in  a  specific  fnHiuency  range  and 
amount  as  mentioned  ahovt;  for  'ITS. 

The  following  i)hysiological 
imulianisms  are  thought  to  plav  a  role 
in  inducing  auditory  TSs:  Kffects  on 
sen.sory  hair  c(;lls  in  the  inn(!r  ear  that 
rcidnce  their  stmsitivity.  modification  of 
the  clnanical  environment  within  the 
sensory  ctdls,  r(!sidnal  mu.scnlar  activity 
in  the  middle  (?ar.  dis])lacement  of 
certain  inner  ear  membranes,  increa.sed 
blood  flow,  and  post-stimulatorv 
reduction  in  both  efferent  and  sensory 
neural  output  (Southall  e/  (il.,  2007). 

The  ami)litu(l(i.  duration,  lixMinency. 
temporal  j)att(;rn.  and  energy 
distribution  of  sound  tixjjosure  all  affcct 
the  amount  of  a.ssociated  TS  and  the 
IrtKjuency  range  in  which  it  occurs.  As 
amplitude  and  duration  of  sound 
(;xposure  incr(;as(;,  so.  generally,  does 
the  amount  of  TS,  along  with  the 
nKxwery  time.  For  continuous  sounds, 
exposunis  of  (upial  emirgy  (the  same 
SFL)  will  Uiad  to  approximately  ecpial 
(dfccts.  For  intermittent  .sounds,  hiss  TS 
will  occur  than  from  a  continuous 
(ixposnni  with  the  .same  (iiiergy  (some 
recovery  will  occur  Ixitween 
intermittent  exposures)  (Kryter  al  al.. 

Ward.  1?)?J7).  For  example,  one 
short  hut  loud  (higlnir  SPh)  sound 
(ixposure  may  induce  the  .same 
im])airm(!nt  as  one  longer  hut  softer 
.sound,  which  in  turn  may  caiisti  more 
impairment  than  a  sericis  of  siiviiral 
intermittent  softer  sounds  with  thii  same 
total  energy  (Ward.  1997).  Additionallv, 
though  TTS  is  temiiorarv.  vcirv 
prolonged  exposure  to  sound  strong 
(iiiough  to  elicit  TTS.  or  shorter-term 
exi)osiire  to  sound  hivels  well  above  the 
TTS  threshold,  can  cause  I^TS.  at  lea.st 
in  ternistrial  mammals  (Krvtiir,  1985). 
Although  in  the  ca.se  of  sonar  and  other 
active  acoustic  .sources,  animals  are  not 
expcicted  to  he  exjiosed  to  hivels  high 
(iiiough  or  durations  long  (iiiough  to 
result  in  ITS. 

ITS  is  con.sid(;red  auditory  injury 
(Southall  et  al.,  2007).  lrr(!])aral)le 
damage  to  the  iniuir  or  outer  cochU;ar 
hair  cells  may  cause  ITS,  how(;v(ir. 
other  mcichanisms  are  al.so  involved, 
such  as  exceeding  the  elastic  limits  of 
certain  tissiuis  and  memhraiKis  in  the 
middle  and  iniu^r  ears  and  resultant 
chang(;.s  in  the  chemical  composition  of 
the  inner  (!ar  fluids  (Southall  at  al., 
2007). 

Although  the  published  body  of 
scientific  litcjrature  contains  nunu;rous 
theondical  studies  and  discu.ssion 
j)apers  on  hearing  impairments  that  can 
occur  with  exposure  to  a  loud  sound, 
only  a  few  .studicis  provide  empirical 
information  on  the  hwels  at  which 


noise-indnced  loss  in  hearing  simsitivitv 
occurs  in  nonhuman  animals.  For 
cetac(ians.  published  data  an;  limited  to 
the  captive  hottlenose  dol})hin,  beluga, 
harbor  porpoi.se.  and  Yangtze  Unless 
porpoi.se  (Finneran  al  al.,  2000.  20021). 
2003.  200.5a.  2007,  2010a,  20101); 
Finneran  and  Schlundt,  2010;  Lncke  et 
al,  2009;  Mooney  at  al.,  200‘la,  200‘)1); 
Popov  at  al.,  2011  a,  20111);  Popov  and 
Supin,  2012;  Ka.stelein  at  al.,  2012a; 
Schlundt  at  al.,  2000;  Nachtigall  at  al., 
2003,  2004).  For  pinnipeds  in  water, 
data  are  limited  to  measurement  of  ITS 
in  harbor  seals,  one  elephant  seal,  and 
(California  sea  lions  (Kastak  at  al.,  1999. 
2005;  Kastelien  at  al.,  20121)). 

Marine  mammal  hearing  ])lays  a 
critical  role  in  communication  with 
cons])ecifics.  and  interj)retation  of 
environmental  cues  for  purposes  such 
as  predator  avoidance  and  prey  capture. 
De])ending  on  the  degree  (elevation  of 
threshold  in  dB),  duration  (i.e.,  recovery 
time),  and  frecpiency  range  of  ITS,  and 
the  context  in  which  it  is  experienced. 
T'FS  can  have  effects  on  marine 
mammals  ranging  from  discountable  to 
serious  (similar  to  those  di.scussed  in 
auditory  masking,  below).  For  exam])le, 
a  marine  mammal  may  he  able  to  readily 
comj)en.sate  for  a  brief,  relatively  small 
amount  of 'ITS  in  a  non-critical 
frecpiency  range  that  takes  place  during 
a  time  when  the  animal  is  traveling 
tlirough  the  o])en  ocean,  where  ambient 
noise  is  lower  and  there  aie  not  as  many 
comj)eting  sounds  present. 

Alternatively,  a  larger  amount  and 
longer  duration  of  3TS  sustained  during 
time  when  communication  is  critical  for 
successful  mother/calf  interactions 
could  have  more  serious  im|)acts.  Also, 
dep(;nding  on  the  degree  and  frecpiency 
range,  the  effects  of  ITS  on  an  animal 
could  range  in  severity,  although  it  is 
considered  generally  more  serious 
h(;cause  it  is  a  permanent  condition.  Of 
note,  reduced  hearing  sensitivity  as  a 
simple  function  of  aging  has  been 
oh.served  in  marine  mammals,  as  well  as 
humans  and  other  taxa  (Southall  at  al., 
2()()7),  so  we  can  infer  that  strategies 
exist  for  coj)ing  with  this  condition  to 
some  degree,  though  likely  not  without 
cost. 

Acoastically  Madiatad  Buhhia  Gron  lh 

A  sugge.sted  indirect  cau.se  of  injury  to 
marine  mammals  is  rectified  diffusion 
(Orum  and  Mao,  Ittttti),  the  |)rocess  of 
increasing  the  size  of  a  huhhle  by 
exposing  it  to  a  sound  field.  'I’he  i)rocess 
de])ends  on  many  factors,  including  the 
sound  j)re.ssure  level  and  duration. 
Under  this  hypothesis,  micro.scoi)ic 
bubbles  assumed  to  exist  in  the  tissues 
of  marine  mammals  may  exj)erience  one 
of  three  things;  (1)  Bubbles  grow  to  the 


extent  that  tissue  hemorrhage  (injury) 
occurs;  (2)  bubbles  develoj)  to  the  extent 
that  an  immune  res})onse  is  triggered  or 
nervous  system  tissue  is  subjected  to 
enough  localized  ])ressure  that  pain  or 
dysfunction  occurs  (a  stress  response 
without  injury);  or  (3)  the  bubbles  are 
cleared  by  the  lung  without  negative 
consecjuence  to  the  animal.  I'he 
probability  of  rectified  diffusion,  or  any 
other  indirect  tis.sne  effect,  will 
necessarily  he  based  on  what  is  known 
about  the  specific  process  involved. 
Rectified  diffusion  is  facilitated  if  the 
environment  in  which  the  ensonified 
bubbles  exist  is  su])er.satnrated  with  gas. 
Re])etitive  diving  by  marine  mammals 
can  cau.se  the  blood  and  some  tissues  to 
accumulate  nitrogen  gas  to  a  greater 
degree  than  is  supported  by  the 
surrounding  environmental  pre.ssure 
(Ridgway  and  Howard,  1979).  3’he  dive 
])atterns  of  some  marine  mammals  (for 
example,  beaked  whales)  are 
theoretically  predicted  to  induce  greater 
nitrogen  gas  super.saturation  (Houser  at 
a!..  2001).  If  rectified  diffusion  were 
possible  in  marine  mammals  ex])osed  to 
a  high  level  of  sound,  conditions  of 
tissue  super.saturation  could 
theoretically  spe(;d  the  rate  and  increase 
the  size  of  huhhle  growth.  Sul).se(|uent 
effects  due  to  ti.ssue  trauma  and  emboli 
would  presumably  mirror  those 
oh.served  in  humans  suffering  from 
decompression  sickness  (e.g..  nausea, 
disorientation,  localized  pain,  breathing 
])rol)lem.s,  etc.). 

It  is  unlikely  that  the  short  duration 
of  sonar  or  ex|)lo.sion  .sounds  would  la.st 
long  enough  to  drive  huhhle  growth  to 
any  substantial  size,  if  such  a 
phenomenon  occurs.  However,  an 
alternative  hut  related  hypothesis  is  al.so 
suggested;  stable  microhuhhles  could  he 
destabilized  by  high-level  sound 
exposures  so  bubble  growth  would 
occur  through  static  diffusion  of  gas  out 
of  the  tissiu^s.  In  such  a  scenario,  the 
marine  mammal  would  need  to  he  in  a 
ga.s-su])ersaturated  state  for  a  long 
enough  time  for  bubbles  to  become  a 
problematic  size.  Recent  re.search  with 
ax  v/i'o  .suj)ersaturated  bovine  tissues 
suggests  that  for  a  37  kHz  signal,  a 
.sound  exposure  of  approximatelv  215 
(IB  re  1  pFa  would  he  rerjuired  before 
microhuhhles  became  destabilized  and 
grew  (Hrinn  at  (d.,  2005).  A.ssnming 
spherical  sj)rea(ling  loss  and  a  nominal 
sonar  .source  level  of  235  dB  re  1  pFa, 
a  whale  would  need  to  he  within  33  ft. 
(10  m)  of  the  sonar  dome  to  be  ex])()sed 
to  such  .sound  levels.  Furthermore, 
tissues  in  the  study  were  supersaturated 
by  exposing  them  to  ])res.sure.s  of  400  to 
700  kiloFa.scals  (kFa)  for  ])eri()(l,s  of 
hours  and  then  releasing  them  to 
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aml)i(!nt  pressures.  Assuming  the 
(!(liulil)rati()n  of  gases  willi  the  tissues 
occurred  when  the  tissues  were  exposed 
to  the  high  pressures,  levels  of 
supersaturation  in  the  tissues  could 
have  been  as  high  as  400  to  700  ])erceut. 
These  levels  of  ti.ssue  super.saturatiou 
are  substantially  higher  than  model 
predictions  for  marine  mammals 
(Houser  e/  (iL.  2001).  It  is  improhahle 
that  this  mechanism  would  he 
resi)onsil)le  for  stranding  events  or 
traumas  associated  with  beaked  whale 
strandings.  Both  the  degnu;  of 
.snpersaturation  and  exposure  levels 
observed  to  cause  microhuhhle 
destabilization  are  unlikely  to  occur, 
either  alone  or  in  concert. 

There  is  considerable  disagnuanent 
among  scientists  as  to  the  likelihood  of 
bubble  formation  in  diving  marine 
mammals  (Evans  and  Miller.  2003; 
Piantadosi  and  Thahnann,  2004). 
Although  it  has  been  argued  that 
traumas  from  recent  beaked  whale 
.strandings  are  consi.stent  with  gas 
emboli  and  bubble-induced  tissue 
separations  (I’ernandez  e/  a/..  21)05; 
Jepson  e/  (il.,  2003),  nitrogen  bubble 
formation  as  the  cause  of  the  traumas 
has  not  been  v(;rified.  The  presence  of 
bubbles  ])ostmortem.  j)articularly  after 
decompression,  is  not  nece.ssarilv 
indicative  of  bubble  ])alhology.  Prior 
(jxperimental  work  demonstrates  that 
the  postmortem  pre.sence  of  bubbles 
following  decompression  in  laboratory 
animals  can  occur  as  a  result  of  invasive 
investigative  procedures  (Stock  e/  (il.. 
15)80).  Also,  variations  in  diving 
behavior  or  avoidance  responses  can 
])ossibly  result  in  nitrogen  tissue 
supersaturation  and  nitrogen  off¬ 
gassing.  possibly  to  the  point  of 
deleterious  vascadar  bubble  formation 
(Jejjson  et  cil.,  2003).  The  mechanism  for 
bui)ble  formation  would  be  different 
from  rectified  diffusion,  but  the  effects 
would  be  similar.  Although 
hypothetical,  the  potential  j)rocess  is 
under  debate  in  the  scientific 
community.  The  hyjjothesis  speculates 
that  if  ex})osure  to  a  .startling  sound 
elicits  a  ra])id  a.scent  to  the  surfac:e. 
tissue  gas  saturation  sufficient  for  the 
evolution  of  nitrogen  bubbles  might 
result  (Fernandez  e/  al.,  2005;  Jepson  et 
al.,  2003).  In  this  scenario,  the  rate  of 
ascent  would  need  to  be  sufficiently 
ra])id  to  com])romise  behavioral  or 
j)hvsiological  i)rolections  again.st 
nitrogen  bubble  formation. 

Recent  modeling  suggests  that  even 
unrealistically  rapid  rates  of  ascent  from 
normal  dive  behaviors  are  unlikely  to 
result  in  snpersaturation  to  the  extent 
that  bubble  formation  would  be 
exjjected  in  beaked  whales  (Zimmer  and 
Tyack,  2007).  Tyack  e/  al.  (Tyack  et  ai. 


200())  suggested  that  emboli  ob.served  in 
animals  exposed  to  mid-frequency 
active  sonar  (Fernandez  e/  al.,  2005; 
Je])son  e/  (il.,  2003)  could  stem  instead 
from  a  behavioral  res])onse  that  involves 
repeated  dives,  shallower  than  the 
de])th  of  lung  collapse.  A  bottlenose 
dolphin  was  trained  to  nipetitivelv  dive 
to  s|)ecific  depths  to  elevate  nitrogen 
saturation  to  the  ])oint  that 
a.symj)tomatic  nitrogen  bubble 
formation  was  predicted  to  occur. 
However,  insptiction  of  the  vascular 
sy.stem  of  the  dol])hin  via  ultrasound 
did  not  demonstrate  the  formation  of 
anv  nitrogen  gas  bubbles  (Houser  e/  al., 
2005)). 

More  recently,  modeling  has 
sugge.sted  that  the  long,  deep  dives 
jierformed  regularly  by  beaked  whales 
over  a  lifetime  coidd  result  in  the 
saturation  of  long-halftime  tissues  (e.g. 
fat,  bone  lij)id)  to  the  point  that  they  are 
sujiersaturated  when  the  animals  are  at 
the  surface  (Hooker  et  al.  2005)). 
Projjosed  adaptatif)ns  for  prevention  of 
bubble  formation  under  conditions  of 
persistent  tissue  saturation  have  been 
suggested  (Fahlman  et  al.,  2000;  Hooker 
et  ai.,  2005)),  while  the  condition  of 
snj)ersaturation  recjuired  for  bubble 
formation  has  been  demonstrated  in 
bycatch  animals  (IiowikkI  at  de])th  and 
brought  to  the  .surface  (Moore  et  al., 
2005)).  Since  bubble  formation  is 
facilitated  by  c.om])romised  blood  flow, 
it  has  been  suggested  that  rapid 
stranding  may  lead  to  bubble  formation 
in  animals  with  su|)er.saturated,  long¬ 
halftime  tissues  becau.se  of  tin;  stress  of 
stranding  and  the  cardiovascular 
collapse  that  can  accompany  it  (Houser 
et  al.,  2005)). 

A  fat  embolic  syndrome  was 
identified  by  Fernandez  et  al.  (2005) 
coincident  with  the  identification  of 
bubble  emboli  in  .stranded  beaked 
whales.  The  fat  embolic  syndrome  was 
the  first  pathology  of  this  type  identified 
in  marine  mammals,  and  was  thought  to 
possibly  arise  from  the  formation  of 
Inibbles  in  fat  bodies,  which 
subsecjuently  resulted  in  the  release  of 
fat  eml)oli  into  the  blood  .stream. 
Recently,  Dennison  et  al.  (2011) 
rejjorted  on  inve.stigations  of  dolphins 
stranded  in  2005)-2010  and.  using 
ultrasound,  identified  gas  bubbles  in 
kidneys  of  21  of  22  live-.stranded 
dolj)hins  and  in  the  liver  of  two  of  22. 
The  authors  ])o.stulated  that  stranded 
animals  are  unable  to  recompress  by 
diving,  and  thus  may  retain  l)ubble.s  that 
are  otherwi.se  n!-ab.sorbeil  in  animals 
that  can  continue  to  dive.  The 
researchers  concluded  that  the  minor 
bubble  formation  ob.served  can  be 
tolerated  since  the  majority  of  stranded 
dol])hins  relea.sed  did  not  re-strand.  As 


a  result,  no  marine  mammals  addre.s.sed 
in  this  analysis  are  given  differential 
treatment  due  to  the  possibility  for 
acou.stically  imuliated  bubble  growth. 

Acoustic  Masking 

Marine  mammals  use  acoustic  signals 
for  a  variety  of  purposes,  which  differ 
among  species,  but  include 
communication  between  individuals, 
navigation,  foraging,  reproduction,  and 
learning  about  their  environment  (Erbe 
and  Farmer  2()()(),  Tyack  2()(K)).  Masking, 
or  auditory  interference,  generallv 
ocxairs  when  sounds  in  the  environment 
are  louder  than  and  of  a  similar 
fretpiency  to,  auditory  signals  an  animal 
is  trying  to  receive.  Masking  is  a 
l)henomenon  that  affects  animals  that 
are  trying  to  receive  acoustic 
information  about  their  environment, 
including  sounds  from  other  members 
of  their  species,  predators,  prey,  and 
sounds  that  allow  them  to  orient  in  their 
environment.  Masking  these  acoustic 
signals  can  di.sturb  the  behavior  of 
individual  animals,  groups  of  animals, 
or  entire  populations. 

The  extent  of  the  masking  interference 
depends  on  the  spectral,  temporal,  and 
sjjatial  relationships  between  the  signals 
an  animal  is  trying  to  receive  and  tin; 
masking  noi.se,  in  addition  to  other 
factors.  In  humans,  significant  masking 
of  tonal  signals  occurs  as  a  result  of 
exposure  to  noise  in  a  narrow  band  of 
similar  frecpiencies.  As  the  sound  level 
increa.ses,  though,  the  detciction  of 
fre(]uencie.s  above  those  of  the  masking 
stimulus  decreases  akso.  This  principle 
is  exjjected  to  aj)])lv  to  marine  mammals 
as  well  because  of  common 
biomechanical  cochlear  properties 
across  taxa. 

Richardson  et  al.  (15)5)5b)  argued  that 
the  maximum  radius  of  intluence  of  an 
indiKstrial  noi.se  (including  broadband 
low  frequeirc;y  sound  transmission)  on  a 
marine  mammal  is  the  distance  from  the 
source  to  the  point  at  which  the  noi.se 
can  barely  bo  heard.  This  range  is 
determined  by  either  the  hearing 
.sensitivity  of  the  animal  or  the 
background  noise  level  pre.sent. 
Indu.strial  ma.sking  is  most  likely  to 
affect  some  sj)ecie.s’  ability  to  detect 
communication  calls  and  natural 
.sounds  (i.e.,  surf  noise,  prey  noi.se,  etc.; 
Richardson  et  al.,  15)5)5). 

'I’he  echolocation  calls  of  tootluul 
whales  are  subject  to  masking  by  high 
frequency  .sound.  Human  data  indicate 
low-freciuency  sound  can  mask  high- 
frequency  .sounds  (i.e.,  upward 
ma.sking).  Studies  on  captive 
odontocetes  by  An  et  al.  (15)74,  15)85, 
15)5)3)  indicate  that  some  species  may 
use  various  processes  to  reduce  ma.sking 
effects  (e.g.,  adju.stments  in  echolocation 
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call  intensity  or  frot|uency  as  a  function 
of  background  noi.se  conditions).  There 
is  also  evidence  that  the  directional 
hearing  abilities  of  odontocetes  are 
useful  in  reducing  masking  at  the  high- 
fnMjuencies  the.se  cetaceans  use  to 
echolocatt;,  hut  not  at  the  low-to- 
inoderate  ire(|uencies  they  use  to 
communicate  (Zaitseva  e/  (il..  1980).  A 
recent  study  by  Nachtigall  and  Suj)in 
(2008)  sho\ve(l  that  false  killer  whales 
adjust  their  hearing  to  compen.sate  for 
ambient  sounds  and  the  intensity  of 
returning  echolocation  signals. 

As  nnmtioned  j)reviousiy,  the 
functional  hearing  ranges  of  mysticetes. 
odontoc;etes.  and  ])inni))eds  underwater 
all  encompass  the  frecjuencies  of  the 
sonar  sources  used  in  the  Navy’s 
training  exercises.  Additionally,  almost 
all  species,  vocal  rej)ertoires  sj)an  across 
the  fniquencies  of  the.se  sonar  sources 
used  hy  the  Navy.  The  closer  the 
characteristics  of  the  masking  signal  to 
the  signal  of  intere.st,  the  more  likely 
masking  is  to  occur.  For  hull-mounted 
.sonar,  the  duty  cycle  of  the  signal  makes 
it  less  likely  that  masking  will  occur  as 
a  result. 

Impaiivd  Coiiuniin ica t ion 

In  addition  to  making  it  more  difficult 
for  animals  to  perceive  acoustic  cues  in 
their  environment,  anthropogenic  .sound 
presents  separate  challenges  for  animals 
that  are  vocalizing.  When  thev  vocalize, 
animals  are  aware  of  environmental 
conditions  that  affect  the  “active  space” 
of  their  vocalizations,  which  is  the 
maximum  area  within  which  their 
vocalizations  can  h(!  detected  before  it 
drops  to  the  level  of  ambient  noise 
(Brenowitz.  2004:  Brumm  et  oh,  2004; 
Lohr  e/  oL,  2003).  Animals  are  also 
aware  of  environment  conditions  that 
affect  whether  listeners  c;an  discriminate 
and  recognize  their  vocalizations  from 
other  sounds,  which  is  more  imjjortant 
than  simply  detecting  that  a 
vocaliziition  is  occurring  (Brenowitz. 
1082;  Brumm  e/  al.,  2004;  Doobng. 

2004,  Marten  and  Marler,  1977; 

Patricelli  et  al.,  2000).  Most  animals  that 
vocalize  have  evolved  with  an  ability  to 
mak(!  adjustments  to  their  vocalizations 
to  increase  the  signal-to-noi.se  ratio, 
active  sjjace,  and  recognizahility/ 
distinguishahibty  of  their  vocalizations 
in  the  face  of  tem|)orarv  changes  in 
background  noise  (Brumm  at  al.,  2004; 
Patricelli  at  al.,  2000).  Vocalizing 
animals  can  make  adjustments  to 
vocabziition  characteristics  such  as  the 
frecpiency  .structure,  amplitude, 
temporal  structure,  and  temporal 
delivery. 

Many  animals  will  combine  several  of 
the.s(;  strat(!gies  to  com])ensate  for  high 
levels  of  background  noise. 


Anthropogenic  sounds  that  reduce  the 
signal-to-noise  ratio  of  animal 
vocalizations,  increase  the  masked 
auditory  thresholds  of  animals  bsteidng 
for  such  vocalizations,  or  reduce  the 
active  s])ace  of  an  animal’s  vocalizations 
impair  communication  hcitwtum 
animals.  Most  animals  that  vocalize 
have  evolved  strategies  to  com])ensate 
for  the  effects  of  short-term  or  tem])orarv 
increases  in  background  or  ambient 
noise  on  their  songs  or  calls.  Although 
the  fitness  conscupiences  ofthe.se  vocal 
adjustments  remain  unknown,  like  most 
other  trade-offs  animals  must  make, 
some  of  the.se  strategies  ]jrohahly  come 
at  a  cost  (Patricelli  at  al.,  2008).  For 
exam])le,  vocalizing  more  loudly  in 
noisy  environments  may  have  energetic 
co.sts  that  decrease  the  net  htmefits  of 
vocal  adjustment  and  alter  a  bird’s 
energy  budget  (Brumm.  2004;  Wood  and 
Yezerinac,  2008).  Shifting  .songs  and 
calls  to  higher  frecpiencies  may  also 
impose  energetic  costs  (Lamhrechts. 
1998). 

Stra.ss  Hasponsas 

(]la.ssic  .str(!ss  resjjonses  begin  when 
an  animal’s  ccndral  nervous  .system 
Ijerceives  a  potential  threat  to  its 
homeostasis.  'I'liat  perc(!ption  triggers 
stress  r(!.si)on.se.s  regardle.ss  of  whether  a 
stimulus  actually  threatens  the  animal; 
the  mere  perce])tion  of  a  threat  is 
sufficieid  to  trigger  a  stniss  response; 
(Moberg,  2000;  Sapolsky  at  al.,  200.'5: 
Seyle,  19,'iO).  Once  an  animal’s  central 
nervous  .system  ])(;rceive.s  a  threat,  it 
mounts  a  biological  r(;.spon.se  or  defense 
that  consi.sts  of  a  combination  of  the 
four  general  biological  defense; 
re;sj)e)nses:  Behcivieeral  re;,spe)n.se.s, 
auteenomie:  ne;rve)U.s  sy.stem  re;.spe)n.se;.s, 
neuroe;nele)e:rine;  re;.spe)n.se;s,  e)r  immune; 
response;. 

In  the  e:ase  of  many  stres.sors,  an 
animal’s  fir.st  anel  most  ee;e)ne)mie:al  (in 
terms  of  biotic  e;e).sts)  re^sponse  is 
behcivieiral  ave)ielane:e;  e)f  the  peetential 
stre;.sse)r  e)r  ave)ielane:e  of  ce)ntinue;el 
e;xpe),sure;  to  a  strei.ssor.  An  animal’s 
.se;e:e)nel  line  e)f  ele;fe;n.se  te)  stres.seers 
inveelves  the  syinpathelie;  part  e)f  the; 
aute)ne)nne:  ne;rve)u.s  sy.stem  anel  the; 
e:la.ssie:al  “fight  e)r  bight”  reespemse 
whie:h  ine;luele;.s  the;  e;arebe)vase;idar 
.sy.ste;m,  the;  ga.strointe;.stinal  sy.stem,  the; 
e;xe)e:rine;  glanels,  anel  the;  aelrenal 
meelulla  to  pre)elue;e;  e:hange;.s  in  he;art 
rate.  ble)e)el  pre;.ssure;,  ;mel  gastre)inte;.stinal 
ae:tivity  that  humans  e;e)mme)nly 
;i.s.se)e;iate  with  “stre;.ss.”  These;  re;.sj)e)n.se;.s 
have;  a  relatively  she)rt  eluratieni  anel  may 
or  may  not  have;  .signifie:ant  le)ng-te;rm 
e;ffe;e;t  on  an  animal’s  welfare. 

An  animal’s  thirel  line  e)f  elefen.se;  to 
streissors  inve)lve;.s  its  ne;uroe;nele)e:rine  eir 
.sympathe;tie:  ne;rvou.s  systems;  the 


.system  that  has  re;e:e;ive;el  the;  meest  stuely 
has  been  the;  hype)thalmu.s-))ituitarv- 
iielrenal  .syste;m  (alse;  known  as  the;  HPA 
axis  in  mammals  e)r  the;  hypeethahunus- 
pituitary-inte;rre;nal  axis  in  fish  anel 
.seeme  re;])tile;.s).  Unlike  stre;.ss  response;.s 
a.sse)e:iate;el  with  the;  aute)ne)mie;  nerveeeis 
.system,  virtually  all  ne;uro-e;neloe;rine; 
fune;tie)n.s  that  are;  aife;e:te;el  bv  stre;.s.s — 
ine:luebng  immeme  e;e)mpete;ne:e;, 
re;proelue:tie)n,  me;tabe)b.sm,  anel 
be;havior — are;  re;gul<ite;el  by  pitidtiiry 
he)rme)ne;s.  Stre;s.s-ineluce;el  cbange;.s  in 
the  se;e:re;tie)n  e)f  leituitary  horme)ne;.s  have; 
be;e;n  imj)be:ate;el  in  faileel  re;proelue;tie)n 
(Moberg.  1987;  Rivier,  199.'j)  anel  altereel 
metabe)bsm  (Elasseer  at  al.,  2()()()), 
re;ehie;eel  immune  e:e)mpete;ne:e;  (Ble;e:ha, 
2()()())  and  behavioral  ebsturbane:e. 
Ine:re;a.se.s  in  the  e;ire:ulation  e)f 
glue:oe:ortie;osteroiels  (ce)rti.sol, 
e:e)rtie;e)ste;re)ne,  anel  alele)stere)ne;  in 
marine;  mammals;  se;e;  Reemane)  at  al., 
2004)  have  be;e;n  e;e|uate;el  with  .stress  for 
m;my  years. 

The  primarv  eb.stine:tion  be;twe;e;n 
stre;.s.s  (whie;h  is  iiebiptive;  anel  ele)e;s  ned 
neermally  plae:e;  an  animal  at  risk)  anel 
ebstre;.ss  is  the  biotie;  e;e).st  of  the; 
re;,sj)e)n.se.  During  a  stress  re;.spe)nse;,  an 
emimal  uses  glye;e)ge;n  .ste)re;.s  that  e;an  be; 
eiide:kly  re;ple;ni.sheel  e)ne;e;  the;  stre.ss  is 
€dle;vi!de;el.  In  .sue:h  e:ire:um.stime;e;.s,  the; 
e:e).st  e)f  the;  .stre;s.s  re;.spe)n.se;  weeidel  ne)t 
])e)se;  a  risk  to  the  animal’s  welfare. 
ile)we;ve;r,  when  an  animal  eleeus  ne)t  have; 
svdfie;ie;nt  e;ne;rgy  re;.serve.s  te;  satisfv  the; 
e;nerge;tie;  ceests  e)f  a  stre;.s.s  re;.s])on.se;. 
e;ne;rgy  re;se)ure:e;s  must  be;  elive;rte;el  freem 
edher  biotie:  fune:tie)n.  whie:h  im])air.s 
theese;  fune:tions  that  e;xjK;rione:e;  the; 
elive;r.sie)n.  Feir  examjile,  when  me)emting 
a  stre;.s.s  re;.spe)n.se;  eliverts  energy  aweiy 
fremi  greewth  in  ye)ung  animals,  tho.se; 
animals  may  exj)tn’iemce;  stuideel  gre)wth. 
When  me)unting  a  stress  resj)onse 
eliverts  energy  fre)m  a  fetus,  an  animal’s 
re;pre)elue;tive  sue;ce;.ss  anel  its  fitne;.ss  will 
suffer.  In  these  e:aseis,  the  animals  will 
have  entereel  a  j)re;-])athole)gie;al  e)r 
pathole)gie:al  state  which  is  e;alle;el 
“elistress”  (sensu  Se;yle  19.10)  or 
“allostatie;  loading”  (.sensu  Me:Ewe;n  anel 
Wingfielel,  2003).  This  jiatholeegical  .state 
will  la.st  until  the;  animal  rephiidshes  its 
bie)tie;  reserves  .sid'fie;ie;nt  te;  re;.ste)re; 
normal  fune;tie)n.  Note;  that  the.se; 
e;xample;s  inve)lve;el  ei  le)ng-te;rm  (elavs  e)r 
weeks)  stress  respeense;  expeisure  te; 
stiimdi. 

Relationships  be;twe;e;n  the;.se; 
pbv.sie)le)gie:al  mechanisms,  emimal 
behavior,  anel  the;  e:e)sts  e)f  .stre;.s.s 
res]K)nse;.s  have  also  be;e;n  ele)e;umente;el 
fairly  well  threeugh  e:ontre)lle;cl 
e;xj)e;riment;  be;e;au.se  this  physioleegy 
e;xists  in  every  vertebrate;  that  has  been 
stuelieel.  it  is  not  .sur])ri.sing  that  stress 
re;.spe)n.se.s  anel  their  eeeests  have  be;e;n 
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(locumented  in  both  lalK)ratory  and  free- 
living  animals  (for  exam])les  .see, 
Holberton  e/  (iL,  1998;  Hood  el  ciL,  1998; 
J(;s.sop  el  (iL,  2003;  Krausman  et  (iL, 

2004;  Lankford  et  (iL,  200.1;  Reneerkens 
el  (il..  2002;  'fhompson  and  Hamer. 

2000).  Information  has  also  been 
collected  on  the  physiological  responses 
of  marine  mammals  to  exposure  to 
anthropogenic  .sounds  (Fair  and  Becker, 
2000;  Romano  et  al.,  2002;  Wright  et  (tl., 
2008).  For  examj)le.  Rolland  et  al. 

(2012)  found  that  noi.se  reduction  from 
reduced  ship  traffic  in  the  Bay  of  Fundy 
was  as.sociated  with  decreased  stre.ss  in 
North  Atlantic  right  whales.  In  a 
concej)tual  model  developed  by  the 
Population  Consequences  of  Acoustic: 
Disturbance  (PC^AD)  working  grouj). 
serum  hormones  were  identified  as 
possible  indicators  of  behavioral  effects 
that  translated  into  altered  rates  of 
reproduction  and  mortality.  The  Office 
of  Naval  Research  hosted  a  workshop 
(Effects  of  Stre.ss  on  Marine  Mammals 
Exposed  to  .Sound)  in  2009  that  focu.sed 
on  this  very  topic  (ONR.  2009). 

.Studies  of  otlier  marine  animals  and 
terrestrial  animals  would  lead  us  to 
exj)ect  some  marine  mammals  to 
experience  ])hy.siological  stress 
r(!.spon.s(;.s  and,  perhaj).s,  physiological 
rcjsponscjs  that  would  he  cla-ssificul  as 
“distress”  upon  exi)osure  to  high 
frc!(pient:y,  mid-frcKjuency  and  low- 
frecjuency  sounds.  For  example,  lansen 
(1998)  reported  on  the  relationsliij) 
hetwecm  acou.stic  exjco.sure.s  and 
jjhysiological  respon.ses  that  are 
indicative  of  stress  resjjonses  in  humans 
(for  example,  elevatcxl  rcisiciration  and 
incrc^ased  heart  rates).  Joncis  (1998) 
reported  on  reductions  in  human 
pc^rformance  when  faced  with  acute, 
repetitive  exposures  to  acou.stic 
disturbance.  Trimper  et  al.  (1998) 
rejjortcxl  on  the  physiological  stress 
rcxsjionses  of  osjirey  to  low-level  aircraft 
noi.se  while  Krausman  et  al.  (2004) 
rejjorted  on  the  auditory  and  physiology 
stress  re.s)3on.se.s  of  endangered  Sonoran 
|)ronghorn  to  military  overflights.  Smith 
et  al.  (2004a,  2004h)  identificid  uoi.se- 
induced  |)hysiological  transient  stress 
res|)onses  in  hciaring-spcjcialist  fish  (i.e., 
goldfish)  that  accompanied  short-  and 
long-term  hearing  los.ses.  Welch  and 
Welch  (1970)  re])orted  })hv.siological 
and  behavioral  .stress  respon.ses  that 
accompanied  damage  to  the  inma'  ears 
of  fish  and  .several  mammals. 

Hearing  is  one  of  the  i)rimary  .senses 
marine  mammals  use  to  gather 
information  about  their  environment 
and  to  communicate  with  conspecifics. 
Although  empirical  information  on  the 
relationship  between  sensory 
impairment  (TT.S,  PTS,  and  acou.stic 
masking)  on  marine  mammals  remains 


limited,  it  seems  reasonable  to  assume 
that  reducing  an  animal’s  ability  to 
gather  information  about  its 
environment  and  to  communicate  with 
other  members  of  its  species  would  he 
stressful  for  animals  that  u.se  hearing  as 
their  i)rimary  sensory  mechanism. 
Therefore,  we  assume  that  acou.stic 
ex])osures  sufficient  to  trigger  on.set  BT.S 
or  T  T.S  would  he  accompanied  hv 
physiological  stress  resj)onse.s  because 
terrestrial  animals  exhil)it  tho.se 
responses  uiuhir  similar  conditions 
(NR(L  2003).  More  importantly,  marine 
mammals  might  (ixperience  stress 
res])onses  at  receiveil  levels  lower  than 
tho.se  necessary  to  trigg(!r  on.set  'fTS. 
Ba.sed  on  empirical  studies  of  the  time 
required  to  recover  from  stre.ss 
responses  (Moherg,  2000),  we  also 
assume  that  stress  responses  are  likelv 
to  jjersist  beyond  the  time  interval 
re(]uired  for  animals  to  recover  from 
TT.S  and  might  result  iu  j)athological 
and  ])re-pathological  states  that  would 
he  as  significant  as  behavioral  respon.ses 
to  3'TS. 

Behavioral  Disturbance 

Behavioral  respon.ses  to  sound  are 
highly  variable  and  context-specific. 
Many  diflerent  variables  can  influence 
an  animal’s  perception  of  and  respon.se 
to  (nature  and  magnitude)  an  acou.stic 
event.  An  animal’s  i)rior  ex])erience 
with  a  sound  or  sound  source  effects 
whether  it  is  le.ss  likely  (habituation)  or 
more  likely  (sensitization)  to  respond  to 
certain  sounds  in  the  future  (animals 
can  also  he  innately  pre-disposed  to 
respond  to  certain  sounds  in  certain 
ways)  (.Southall  el  al..  2007).  Related  to 
the  sound  itself,  the  jierceived  neariie.ss 
of  the  sound,  hearing  of  the  sound 
(apj)roaching  vs.  retreating),  similarity 
of  a  .sound  to  biologically  relevant 
sounds  in  the  animal’s  environment 
(i.e.,  calls  of  jiredators,  prey,  or 
conspecifics),  and  familiarity  of  the 
sound  may  affect  the  way  an  animal 
responds  to  the  sound  (.Southall  et  al., 
2007).  Individuals  (of  different  age, 
gender,  rejn'oductive  status,  etc.)  among 
most  j)0])ulations  will  have  variable 
hearing  capabilities,  and  differing 
behavioral  .sensitivities  to  sounds  that 
will  he  affected  by  prior  conditioning, 
experience,  and  current  activities  of 
those  individuals.  Often,  specific 
acoustic  features  of  the  .sound  and 
contextual  variables  (i.e.,  proximity, 
duration,  or  recurrence  of  the  .sound  or 
the  current  behavior  that  the  marine 
mammal  is  engaged  in  or  its  prior 
experience),  as  well  as  entirely  .separate 
factors  such  as  the  physical  pre.sence  of 
a  nearby  vessel,  may  he  more  relevant 
to  the  animal’s  re.sj)on.se  than  the 
received  level  alone. 


Exposure  of  marine  mammals  to 
sound  sources  can  result  in  no  response 
or  responses  including,  hut  not  limited 
to  increased  alertne.ss;  orientation  or 
attraction  to  a  sound  source;  vocal 
modifications;  cessation  of  feeding; 
cessation  of  social  interaction;  alteration 
of  movement  or  diving  behavior;  habitat 
abandonment  (temporary  or  permanent); 
and,  in  severe  cases,  panic,  flight. 
.stam])ede,  or  stranding,  potentially 
resulting  in  death  (.Southall  et  al..  2007). 
A  review  of  marine  mammal  resj)on.ses 
to  anthropogenic  sound  was  first 
conducted  by  Richardson  and  others  in 
199.1.  A  review  by  Nowacek  et  al.  (2007) 
addresses  studies  conducted  since  199.1 
and  focuses  on  observations  where  the 
received  sound  level  of  the  exposed 
marine  mannnal(.s)  was  known  or  could 
he  estimated.  The  following  sub¬ 
sections  jjrovide  examples  of  behavioral 
resjjonses  that  provide  an  idea  of  the 
variability  in  heha\'ioral  responses  that 
would  he  expected  given  the  differential 
.sensitivities  of  marine  mammal  species 
to  sound  and  the  wide  range  of  potential 
acoustic  sources  to  which  a  marine 
mammal  may  he  exposed. 

Flight  Response — A  flight  re.sj)on.s(;  is 
a  dramatic  change  in  normal  movement 
to  a  directed  and  raj)id  movement  awav 
from  the  ])erceived  location  of  a  sound 
.source.  Relatively  little  information  on 
flight  responses  of  marine  mammals  to 
anthro])ogenic  signals  exi.st,  although 
oh.s(!rvation.s  of  flight  respon.ses  to  the 
])re.sence  of  ])redators  have  occurred 
((fonnor  and  Heithaus.  1998).  Flight 
responses  have  been  s])eculated  as  being 
a  component  of  marine  mammal 
strandings  associated  with  sonar 
activities  (Evans  and  England,  2001). 

Response  to  Predator — Evidence 
suggests  that  at  least  some  marine 
mammals  have  the  ability  to 
acoustically  identify  potential  jjredators. 
For  example,  harbor  seals  that  reside  in 
the  coa.stal  waters  off  Briti.sh  Columhia 
are  frequently  targeted  by  certain  groups 
of  killer  whales,  hut  not  others.  The 
seals  discriminate  between  the  calls  of 
threatening  and  non-threatening  killer 
whales  (Deecke  et  al.,  2002).  a  capability 
that  should  increa.se  survivorship  while 
reducing  the  energy  required  for 
attending  to  and  responding  to  all  killer 
whale  calls.  The  occurrence  of  masking 
or  hearing  impairment  provides  a  means 
by  which  marine  mammals  may  he 
prevented  from  res])onding  to  the 
acou.stic  cues  produced  by  their 
|)redator.s.  Whether  or  not  this  is  a 
possibility  depends  on  the  duration  of 
the  masking/hearing  imj)airment  and 
the  likelihood  of  encountering  a 
predator  during  the  time  that  predator 
cues  are  impeded. 
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Divin;^ — Changes  in  dive  l)eliavior  can 
vary  widely.  They  may  consist  of 
increa.sed  or  decreased  dive  finuis  and 
surface  intervals  as  w(;ll  as  changes  in 
the  rates  of  a.scent  and  descent  during  a 
dive.  Variations  in  dive  behavior  may 
reflect  interruptions  in  biologically 
signiricant  activities  (e.g..  foraging)  or 
they  may  he  of  little  biological 
significance.  V^ariations  in  dive  behavior 
may  also  expose  an  animal  to 
|)otentially  harmfnl  conditions  (e.g., 
increasing  the  chance  of  shij)-strike)  or 
may  serve  as  an  avoidance  response  that 
enhances  survivorship.  The  impact  of  a 
variation  in  diving  resulting  from  an 
acoustic  ex|)o.sure  dej)ends  on  what  the 
animal  is  doing  at  the  time  of  the 
exj)osure  and  the  ty])e  and  magnitude  of 
the  respon.se. 

Nowacek  at  al.  (2004)  re|)orted 
disrn|)tions  of  dive  behaviors  in  foraging 
North  Atlantic  right  whales  when 
exposed  to  an  alerting  stimulus,  an 
action,  they  noted,  that  could  lead  to  an 
increased  likelihood  of  ship  strike. 
However,  the  whales  did  not  resj)ond  to 
|)layhack.s  of  either  right  whale  social 
.sounds  or  vessel  noise,  highlighting  the 
imj)ortance  of  the  .sound  charact(;ri.stics 
in  ])rodncing  a  behavioral  reaction. 
(Conversely.  Indo-Pacific  humphack 
dolphins  have  been  oh.served  to  dive  for 
longer  j)eriods  of  time  in  areas  where 
\'(!.ssels  were  pniscmt  and/or 
aj)proaching  (Ng  and  Leung.  2003).  In 
both  of  these  studies,  the  inllnence  of 
the  sound  exposure  cannot  he 
deconj)led  from  the  ])hysical  jiresence  of 
a  surface  vessel,  thus  complicating 
inte])retations  of  the  relative 
contribution  of  each  stimnlns  to  the 
response.  Indeed,  the  |3re.sence  of 
surface  vessels,  their  approach  and 
sj)eed  of  approach,  seemed  to  he 
significant  factors  in  the  response  of  the 
Indo-Pacific  humphack  dolphins  (Ng 
and  Leung.  2003).  Low  freciuency 
signals  of  the  Acoustic  Thermometry  of 
()c(!an  (Climate  (A'FOCC)  sound  source 
were  not  found  to  affect  dive  times  of 
humphack  whales  in  Hawaiian  waters 
(Frankel  and  Clark.  2000)  or  to  overtlv 
affect  elephant  seal  dives  ((Co.sta  e/  al., 
2003).  They  did.  however,  produce 
subtle  effects  that  varied  in  direction 
and  degree  among  the  individual  seals, 
illustrating  the  (Kpiivocal  nature  of 
behavioral  effects  and  consequent 
difficulty  in  defining  and  jmidicting 
them. 

Dim  to  past  incidents  of  beaked  whale 
strandings  associated  with  sonar 
ojHirations,  feedback  jiaths  are  provided 
iMitween  avoidance  and  diving  and 
indirect  tissue  effects.  This  feedback 
accounts  for  the  hyiiothesis  that 
variations  in  diving  behavior  and/or 
avoidance  responses  can  jiossihly  result 


in  nitrogen  tissue  .snjKMsatnration  and 
nitrogen  off-gassing,  po.ssihly  to  the 
point  of  deleterious  vascidar  hiihhle 
formation  (Jeji.son  e/  u/.,  2003). 

Although  hyjmthetical,  discu.ssions 
surrounding  this  potential  ])roce.ss  are 
controversial. 

h'oniginf^ — Disruption  of  feeding 
behavior  can  he  difficult  to  correlate 
with  anthropogenic  .sound  ex])osnr(!,  so 
it  is  usually  inferred  by  observed 
disjilacement  from  known  foraging 
areas,  the  appearance  of  secondarv 
indicators  (e.g.,  huhhle  nets  or  .sedimimt 
plumes),  or  changes  in  dive  behavior. 
Noi.se  from  .seismic  surveys  was  not 
found  to  impact  the  feeding  behavior  in 
western  grey  whales  off  the  coast  of 
Russia  (Yazvenko  e/  u/.,  2007)  and 
sperm  whales  laigaged  in  foraging  dives 
did  not  abandon  dives  when  expo.sed  to 
distant  signatures  of  seismic  airguns 
(Madsen  el  al.,  2000).  Balaeno])terid 
whales  expo.sed  to  moderate  low- 
freqnency  signals  similar  to  the  A'lTX; 
sound  source  demonstrated  no  variation 
in  foraging  activity  (("roll  e/  al.,  2001), 
whereas  five  out  of  six  North  Atlantic 
right  whales  exiiosed  to  an  acoustic 
alarm  intiMTupted  their  (braging  dives 
(Nowacek  at  ai,  2004).  Although  the 
received  sound  jHe.ssnre  level  at  the 
animals  was  similar  in  the  latter  two 
studies,  the  freipiency,  duration,  and 
tenqioral  jjattern  of  signal  pre.sentation 
were  different.  These  factors,  as  well  as 
differences  in  species  .sensitivity,  are 
likely  contributing  factors  to  the 
differential  response.  A  determination 
of  whether  foraging  disruptions  incur 
fitness  conse(|nences  will  reipiire 
information  on  or  estimates  of  the 
energetic  reijuirements  of  the 
individuals  and  the  relation.ship 
between  prey  availability,  foraging  effort 
and  sncce.ss,  and  the  life  history  stage  of 
the  animal. 

Bmdihing — Variations  in  respiration 
naturally  vary  with  different  behaviors 
and  variations  in  resjiiration  rate  as  a 
function  of  acoustic  exposure  can  he 
expected  to  co-occnr  with  other 
behavioral  reactions,  such  as  a  fiight 
respon.se  or  an  alteration  in  diving. 
However,  respiration  rates  in  and  of 
themselves  may  he  rejne.sentative  of 
annoyance  or  an  acute  stre.ss  response. 
Mean  exhalation  rates  of  grav  whales  at 
rest  and  while  diving  were  found  to  he 
unaffected  by  .seismic  surveys 
conducted  adjacent  to  the  whale  feeding 
grounds  (Hailey  e/  (iL,  2007).  .Studies 
with  captive  harbor  ])ori)oi.ses  showed 
increased  resjjiration  rates  upon 
introduction  of  acon.stic  alarms 
(Kastelein  at  al.,  2001;  Kastelein  at  al., 
2000a)  and  emissions  for  underwater 
data  transmission  (Kastelein  at  al., 
2005).  However,  exposure  of  the  same 


acon.stic  alarm  to  a  strijied  dol))hin 
under  the  same  conditions  did  not  elicit 
a  response  (Kastelein  at  al.,  2000a), 
again  highlighting  the  importance  in 
understanding  s])ec:ies  differiaices  in  the 
tolerance  of  underwater  noise  when 
determining  the  potential  for  impacts 
resulting  from  anthro])ogenic  sound 
exposure. 

Social  ralatioiishi})s — .Social 
interactions  between  mammals  can  he 
affected  hy  noise  via  the  disrnj)tion  of 
communication  signals  or  hy  the 
dis])lacement  of  individuals.  Di.sruption 
of  social  relation.shi])S  therefore  depends 
on  the  disru])tion  of  other  behaviors 
(e.g.,  caused  avoidance,  masking,  etc.) 
and  no  specific  overview  is  provided 
here.  However,  social  di.sruptions  must 
he  considered  in  context  of  the 
relationshijis  that  are  affected.  Long¬ 
term  disruptions  of  mother/calf  pairs  or 
mating  dis])lays  have  the  ])otential  to 
affect  the  growth  and  survival  or 
reproductive  effort /success  of 
individuals,  respectively. 

Vocali'/.ations  (also  see  Masking 
.Section) — Vocal  changes  in  response  to 
anthro])ogenic  noise  can  occur  across 
the  repertoire  of  .sound  jirodnction 
modes  used  hy  marine  mammals,  such 
as  whi.stling,  echolocation  click 
production,  calling,  and  singing, 
r.hanges  may  result  in  response  to  a 
need  to  compete  with  an  increase  in 
hackground  noise  or  mav  rellect  an 
increased  vigilance  or  startle  respon.se. 
For  example,  in  the  presence  of  low- 
freqnency  active  sonar,  humphack 
whales  have  been  observed  to  increase 
the  length  of  their  "songs”  (Miller  at  al., 
2000:  Fristriq)  at  al.,  2()()3).  po.ssihly  due 
to  the  overlaj)  in  frequencies  between 
the  whale  song  and  the  low-fre(|uency 
active  sonar.  A  similar  compensatory 
effect  for  the  presence  of  low  frequency 
ves.sel  noise  has  been  suggested  for  right 
whales;  right  whales  have  been 
observed  to  shift  the  frecjnency  content 
of  their  calls  upward  while  reducing  the 
rate  of  calling  in  areas  of  increased 
anthro))ogenic  noise  (Parks  at  al.,  2007). 
Killer  whales  off  the  northwestern  coast 
of  the  United  .States  have  been  oh.served 
to  increase  the  duration  of  jjrimary  calls 
once  a  threshold  in  observing  vessel 
density  (e.g.,  whale  watching)  was 
reached,  which  has  been  suggested  as  a 
res])onse  to  increased  masking  noise 
jirodnced  by  the  vessels  (Foote  al  al., 
2004).  In  contrast,  both  sjierm  and  |)ilot 
whales  potentially  cea.sed  sound 
])rodnction  during  the  Heard  Island 
feasibility  test  (Bowles  at  al.,  1994), 
although  it  cannot  he  absolutely 
determined  whether  the  inahilitv  to 
acoustically  detect  the  animals  was  due 
to  the  cessation  of  sound  production  or 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2013 / Proposed  Rules 


llu;  dis])la(:eim:nt  oi  animals  from  the 
area. 

Avoidancfi — Avoidance  is  the 
(lisjjlacement  of  an  individual  from  an 
area  as  a  residt  of  the  ])resence  of  a 
sound.  Richard.son  at  al.,  (1095)  noted 
that  avoidance  reactions  are  the  most 
obvious  manifestations  of  disturbance  in 
marine  mammals.  It  is  (lualitatively 
different  from  tin;  llight  response,  but 
al.so  differs  in  the  magnitude  of  the 
response  (i.e.,  directed  movement,  rate 
of  travel,  etc.).  Oftentimes  avoidance  is 
tem])orary,  and  animals  return  to  the 
area  once  the  noi.se  has  ceased.  Longer 
term  disjjlacement  is  possible,  however, 
which  can  lead  to  changes  in  abundance 
or  distribution  ])atterns  of  the  s])ecies  in 
the  affected  region  if  they  do  not 
h(;come  acclimated  to  the  presence  of 
the  sound  (Blackwell  at  (iL,  2004;  Bejder 
at  al.,  2()()h:  Teilmann  at  al.,  2008). 

Acute  avoidance  responses  have  been 
observed  in  ca])tive  ijorpoises  and 
pinnii)eds  exposed  to  a  number  of 
different  sound  sources  (Kastelein  at  al., 
2001;  Finneran  at  al.,  2003;  Kastelein  at 
al.,  2000a:  Kastelein  at  al.,  200()b).  Short 
term  avoidance  of  .seismic  survevs,  low 
frecjuency  emissions,  and  acoustic 
deterrants  has  al.so  been  noted  in  wild 
populations  of  odontocetes  (Bowles  at 
al.,  1994;  (ioold,  1990;  1998;  Stone  at 
al.,  2000;  Morton  and  Symonds.  2002) 
and  to  some  extent  in  mysticetes  (Ciailey 
at  al.,  2007),  while  longer  term  or 
rei)etitive/chronic  displacement  for 
.some  doli)hin  grou]).s  and  for  manatees 
has  been  suggested  to  be  due  to  the 
pr(!sence  of  chronic  vessel  noise 
(1  laviland-Howell  at  al.,  2007;  Miksis- 
Olds  at  al.,  2007). 

Maybaum  (1993)  conducted  sound 
playback  experiments  to  assess  the 
effects  of  MFAvS  on  humpback  whales  in 
Hawaiian  waters.  Sjjecificallv,  she 
ex])o.sed  focal  jjods  to  sounds  of  a  3.3- 
kHz  sonar  pulse,  a  sonar  frecjuencv 
sweep  from  3.1  to  3.0  kHz.  and  a  control 
(blank)  tape  while  monitoring  behavior, 
movement,  and  underwater 
vocalizations.  The  two  types  of  sonar 
signals  (which  both  contained  mid-  and 
low-frequency  components)  differed  in 
their  effects  on  the  humjiback  whales, 
but  both  re.sulted  in  avoidance  behavior. 
The  whales  responded  to  the  pulse  bv 
increasing  their  distance  from  the  sound 
source  and  res})onded  to  the  frecjuencv 
.swee])  by  increasing  their  swimming 
speeds  and  track  linearity.  In  the 
(kiribb(!an,  s])erm  whales  avoided 
exposure  to  mid-fre(]uency  submarine 
.sonar  pukses,  in  the  range  of  lOOO  Hz  to 
10,01)0  Hz  (IVVC  2005). 

Kvadsheim  at  al.,  (2007)  conducted  a 
controlled  exi)osure  experiment  in 
which  killer  whales  fitted  with  D-tags 
were  exposed  to  mid-freciuency  ac;tive 


sonar  (Source  A:  a  1.0  .second  up.sweej) 
20t)  (iB  @1-2  kHz  every  10  seconds  for 
10  minutes:  Source  B;  with  a  1.0  second 
ujjsweep  197  dB  @  0-7  kHz  every  10 
seconds  for  10  minutes).  When  exposed 
to  Source  A,  a  tagged  whale  and  the 
grou|)  it  was  travcding  with  did  not 
appear  to  avoid  the  source.  When 
(!Xj)o.sed  to  Sourc  e  B,  the  tagged  whalcjs 
along  with  othcir  whales  that  had  bcum 
c:arousel  ftieding,  ccxised  fcieding  during 
the  apj)roach  of  the  sonar  and  moved 
rapidly  away  from  the  source.  Whcm 
exposed  to  Source  B,  Kvadsheim  and 
his  co-workers  reported  that  a  tagged 
killer  whale  secmied  to  try  to  avoid 
further  cjxposure  to  the  sound  field  by 
the  following  behaviors:  Immediately 
swimming  away  (horizontallv)  from  the 
source  of  the  .sound;  engaging  in  a  .series 
of  erratic  and  frecpumtly  deep  dives  that 
si!emed  to  take  it  below  the  sound  field; 
or  swimming  away  while  engaged  in  a 
series  of  erratic  and  frecpiently  deep 
dives.  Although  the  sainjile  sizes  in  this 
study  are  too  small  to  .supj)ort  stati.stical 
analysis,  the  behavioral  rcispon.scjs  of  the 
orcas  were  consistent  with  the  results  of 
other  studies. 

In  2007,  the  first  in  a  .seric:s  of 
behavioral  response  studies  conduc:ted 
by  NMFS  and  oth(;r  scientists  showed 
one  hciaked  whale;  (Masaplodon 
dansirostris)  responding  tc;  an  MFAS 
playback.  The  BRS-07  crni.se  re|)ort 
indicates  that  the  playback  hc;gan  when 
the  tagged  beaked  whale  was  vocalizing 
at  dejjth  (at  the  d(;e])(;.st  part  of  a  typical 
feeding  dive),  following  a  previous 
control  with  no  .sound  exposure.  The 
whale  aj)j)(;ared  to  .stop  clicking 
significantly  {;arlic;r  than  usual,  when 
exposed  to  mid-frequency  signals  in  the 
130-140  (IB  (rms)  received  level  range. 
After  a  few  more  minutes  of  the 
p!ayhac:k,  when  the  received  level 
reached  a  maximum  of  140-150  dB,  the 
whale  a.scc;nded  on  the  slow  side  of 
normal  ascent  nctc;.s  with  a  longer  thiui 
normal  ascent,  at  which  point  the 
exposure  was  terminated.  I’he  residts 
are  from  a  single  experiment  and  that  a 
great(;r  sample  size;  is  ne(;dc;d  h(;for{; 
robust  and  definitive  conclusions  can  he 
drawn. 

Studi(;.s  on  the  Atlantic  lJnders(;a  Tc;.st 
and  Evaluation  Cent(;r  in.strnm(;nt(;d 
range  in  the  Bahamas  have  shown  that 
some  Blainville’s  Imaked  whales  may  he 
r(;.sident  during  all  or  part  of  the  year  in 
the  area,  and  that  individuals  may  move 
off  of  the;  riinge  fe)r  several  ehiys  eluring 
anel  folle)wing  a  .sonar  e;ve;nt.  Ilowe;ve;r. 
animals  are;  the)ught  to  e:e)ntinue  fe;e;eling 
at  .she)rt  elist;me:e;.s  (a  few  kile)me;ters) 
freem  the  range  out  of  the  le)uele;r  sounel 
fields  (less  than  157  elB  re;  1  pFa) 
(Me;(iarthy  at  al.,  2011;  Tyae:k  at  al., 
2011).  With  the;.se  stuelies,  there  are  now 


.stati,stie;ally  strong  elata  .sugge;.sting  that 
he;ake;el  whales  tenel  te;  ave)iel  he)th  actual 
naval  miel-fre;que;ne:y  .sonar  in  re;al  anti¬ 
submarine;  training  .se:e;narie).s  as  well  as 
sonar-like;  signals  anel  e)the;r  signals  u.se;el 
eluring  e;e)ntre)lle;el  .sounel  e;xpe)sure; 
stuelie;.s  in  the;  same;  are;a. 

Results  from  a  2007-2008  .stuelv 
e;e)nelue;te;el  ne;ar  the;  Bahamas  she)we;el  a 
e:hauge;  in  eliving  hehavior  e)f  an  eielult 
Blainville’s  he;cike;el  whale;  to  j)layhiie;k  of 
miel-fre;e|ue;ne:y  soure:e;  anel  jjre;elate)r 
sounels  (Be)yel  at  al.,  2008;  Tyae;k  at  al., 
2011).  Re;ae:tie)n  to  miel-frequene.y 
.sounds  ine:hule;el  pre;mature;  e;e;s.satie)n  of 
e:licking  anel  te;rminatie)n  of  a  foraging 
elive.  and  a  sleewer  a.se;ent  rale  to  the 
surf:ie:e;.  Preliminary  residts  from  a 
similar  behavioral  re;sj)e)nse  stuelv  in 
southern  (California  waters  have;  l)e;e;n 
pre;se;nte;el  for  the;  2010-2011  fie;lel 
se;a.se)n  (Se)uthall  at  al.  2011).  Cuvie;r’.s 
he;ake;el  whale;  re;.s[)e)n.se;s  suggesteel 
particular  sensitivity  to  sounel  expeisure 
as  e:onsiste;nt  with  results  for  Blainville's 
he;ake;el  whale.  Similarly,  he;ake;el  whale;.s 
e;xpe).se;el  to  seinar  eluring  British  training 
e;xere:i.se;s  ste)])pe;el  foraging  (DSTL  2007). 
anel  ])re;liminary  results  e)f  e:e)ntrolle;el 
playhae;k  of  .sonar  may  inelie:ate;  fe;e;eling/ 
feiraging  eli.srnptiein  e)f  kille;r  whale;.s  aiul 
.spe;rm  whales  (Miller  at  al.  2011). 

Orientation — A  .shift  in  an  animal’s 
resting  state;  or  an  attentional  change;  via 
an  orienting  re;.spe)n.se;  re;j)re;.se;nt 
hehavieirs  that  wendel  he;  e:onsieie;re;el 
milel  elisruptieens  if  oe'.e.urring  alone.  As 
previeinsly  mentioneel.  the  re;spe)n.se;.s 
may  e:e)-oe:e:ur  with  e)tlu;r  behaviors;  for 
in.stane;e;,  an  animal  may  initially  e)rie;nt 
teiwarel  a  .sounel  soure:e,  anel  then  meive 
away  frenn  it.  'I’lnis,  any  eerienting 
res])onse;  .should  he;  e:e)n.siele;re;el  in 
e:e)nte;xt  of  e)tlu;r  re;ae:tie)n.s  that  may 
e)e:cur. 

There;  are;  few  e;mpirie;al  stuelies  e)f 
ave)ielane;e  responses  e)f  free-living 
e:e;tace;ans  te;  miel-fre;ejiu;ne;y  semars. 

Much  more  information  is  available  on 
the  ave)ielane:e;  respeinses  of  free-living 
e:e;lae:eans  to  either  ae:oustic  .soure:e;.s, 

.sne;h  as  seismie;  airguns  anel  low 
fre;eiue;ne;y  tactie:al  .sonar,  than  miel- 
fre;epie;ne:y  ae:tive;  semar. 

Behavioral  Besponses  (Southall  et  al. 
(2007)) 

Seiuthall  et  al.,  (2007)  re;pe)rt.s  the; 
re;.sult.s  of  the;  effen  ts  of  a  panel  of  e;xpe;rts 
in  ae:e)ustic  re;.se;are:h  from  hehavieiral, 
phv.sie)le)gie;al,  anel  ])hysie;al  eli.se:ii)lines 
that  e:onve;ne;d  anel  revieweel  the 
available;  literature  em  marine  mammal 
hearing  anel  phv.siole)gie;al  anel 
behavioral  reispemses  to  human-maele 
sounel  with  the  geial  of  jiropeising 
exjiosure  eaiteria  feir  e;ertain  e;ffe;e:t.s.  This 
pe;e;r-re;vie;we;el  e;ompilatiem  of  literature; 
is  very  valuable,  though  Southall  et  al. 
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{2007)  note  that  not  all  data  are  e(|ual, 
some  have  j)oor  statistical  power, 
insiifficient  controls,  and/or  limited 
iidbrmation  on  received  levels, 
background  noise,  ami  other  potentially 
im])ortant  contextual  variahle.s — such 
data  were  reviewed  and  sometimes  nscui 
for  (jnalitative  illu.stration  hut  were  not 
included  in  the  quantitative  analysis  for 
the  criteria  recommendations.  All  of  the 
studies  considered,  however,  contain  an 
estimate  of  the  receiv(;d  sound  level 
when  the  animat  exhibited  the  indicated 
response. 

In  the  Southall  et  al.,  (2007) 
publication,  for  the  purpo.ses  of 
analyzing  responses  of  marine  mammals 
to  anthropogenic  .sound  and  developing 
critieria,  the  authors  differentiate 
ixitween  single  pulse  .sounds,  nudtijile 
pul.se  sounds,  and  non-])ulse  sounds. 
Sonar  and  other  active  acoustic  sonrc:es 
are  considered  a  non-pidse  sound. 
Southall  (it  (il.,  (2007)  summarize  the 
studies  associated  with  low-frecjuency, 
mid-fre(|nency.  and  high-frequency 
cetacean  and  pinniped  respon.ses  to 
non-pnlse  sounds.  l)ased  strictly  on 
received  level,  in  Appendix  C  of  their 
article  (incorporated  by  reference  and 
summarized  in  the  three  paragraphs 
below). 

'I’he  studies  that  addre.ss  res])onses  of 
low  fre(iuency  cetaceans  to  non-pul.se 
sounds  include  data  gathered  in  the 
field  and  ndated  to  several  tyj)e.s  of 
.sound  sources  (of  varving  similaritv  to 
sonar  and  other  active  acou.stic  sources) 
including:  vessel  noise,  drilling  and 
machinery  playback,  low-frecpiencv  M- 
.seqmaices  (sine  wave  with  multiple 
phase;  reversals)  ])layhack.  tactical  low- 
freejiiency  active  sonar  playback,  drill 
.ships.  Acoustic  Thermometry  of  Ocean 
(dimate  (AT(3(3  source,  and  non-pul.se 
playbacks.  These  studies  generally 
indicate  no  (or  very  limited)  responses 
to  received  levels  in  the  t)0  to  120  dB 
n;:  1  pBa  range  and  an  increasing 
likelihood  of  avoidance  and  other 
h(;havioral  effects  in  the  120  to  100  dB 
range.  As  mention(;d  earlier,  though, 
contextual  variables  plav  a  verv 
imj)ortant  role  in  the  report(;d  responses 
and  the  severity  of  effects  are  not  lin(;ar 
when  compared  to  received  level.  Also, 
few  of  the  laboratory  or  field  flatasets 
had  common  conditions,  behavioral 
contexts  or  sound  .sources,  so  it  is  not 
suri)rising  that  responses  differ. 

The  .studies  that  address  responses  of 
mid-frequency  cetaceans  to  non-j)ul.se 
.sounds  include  data  gathered  both  in 
the  field  and  the  lahoratorv  and  related 
to  several  different  sound  sources  (of 
varving  similarity  to  sonar  and  other 
active  acoustic  .sources)  including: 
jungers.  drilling  playbacks,  shij)  and 
ice-breaking  noise,  ves.sel  noise. 


.Acou.stic  Hara.ssment  Devices  (AHDs), 
Acoustic  Deterrent  Devices  (ADDs). 
MFAS.  and  non-pulse  hands  and  tones. 
Southall  (it  (il.  (2007)  were  unable  to 
come  to  a  clear  conclusion  r(;garding  tin; 
results  of  the.se  studies,  in  some  ca.ses, 
animals  in  the  field  showed  significant 
res|)on.ses  to  received  levels  between  90 
and  120  dB.  while  in  other  cases  these 
responses  were  not  seen  in  the  120  to 
1.10  (IB  range.  The  disj)arity  in  results 
was  likely  due  to  contextual  variation 
and  the  differences  hetw(;en  the  r(;sults 
in  thi;  field  and  lahoratorv  data  (animals 
tyjiically  resjionded  at  lower  h;vels  in 
tin;  field). 

The  studies  that  addr(;ss  n;spon.ses  of 
high  fr(;quency  c(;tac(;an.s  to  non-pulse 
sounds  include  data  gathered  both  in 
the  field  and  the  lahoratorv  and  related 
to  .several  different  sound  sources  (of 
varying  similarity  to  sonar  and  other 
active  acou.stic  sourc(;.s)  including: 
))ingers,  AHDs,  and  various  laboratory 
non-pidse  sounds.  All  ofthe.se  data 
were  collected  from  harbor  porpoises. 
Southall  (it  al.  (2007)  concluded  that  the 
existing  data  indicate  that  harbor 
por]K)is(;.s  are  likely  .sensitive  to  a  wide 
range  of  anthroj)ogenic  .sounds  at  low 
r(;ceived  l(;vels  (-90-120  dB),  at  least  for 
initial  ex]K).sur(;s.  All  recorded 
ex])osnres  above  140  dB  induced 
profound  and  sustained  avoidance 
behavior  in  wild  harbor  porpoi.s(;s 
(Southall  (it  al.,  2007).  Rapid 
hahitnation  was  noted  in  some  hut  not 
all  stndi(;s.  There  is  no  data  to  indicate 
whether  other  high  fn;(piency  cetaceans 
are  as  s(;nsitive  to  anthropogenic  sound 
as  harbor  ])orpois(;s  are. 

The  studies  that  addr{;ss  the  responses 
of  pinnij)eds  in  water  to  non-pulse 
sounds  include  data  gath(;red  both  in 
the  field  and  the  laboratory  and  related 
to  several  different  .sound  sources  (of 
varying  similarity  to  sonar  and  other 
active  acoustic  sources)  including: 
AHDs,  AT()(^,  various  non-})ulse  sounds 
used  in  underwater  data 
communication;  underwater  drilling, 
and  construction  noise.  Few  stndi(;s 
exist  with  enough  information  to 
include  them  in  the  analysis.  The 
limited  data  sugg(;sted  that  exposures  to 
non-pulse  sounds  betwiien  90  and  140 
(IB  gen(;rally  do  not  result  in  strong 
behavioral  resjjon.ses  in  j)innipe(ls  in 
water,  but  no  data  (;xi.st  at  higher 
received  l(;vel.s. 

In  addition  to  summarizing  the 
available  data,  the  authors  of  Southall  at 
al.  (2007)  (levelo|)(!(l  a  severity  scaling 
sy.stem  with  the  int(;nt  of  idtimatelv 
being  able  to  assign  some  level  of 
biological  significance  to  a  r(;.spon.se. 
Following  is  a  summary  of  their  .scoring 
sy.st(;m,  a  comprelnMisive  list  of  the 


behaviors  associated  with  each  score 
may  he  found  in  the  report: 

•  0-3  (Minor  and/or  brief  b(;havior.s) 
in(:lu(t(;s.  but  is  not  limited  to:  no 
res])()nse;  minor  changes  in  speed  or 
locomotion  (hut  with  no  avoidance); 
individual  alert  behavior;  minor 
(;(;ssation  in  vocal  behavior;  minor 
(:hang(;s  in  res])onse  to  trained  b(;havi()rs 
(in  laboratory). 

•  4-0  (Behaviors  with  higher 
j)()tential  to  aflect  foraging, 
reproduction,  or  survival)  in(:lu(l(;s,  but 
is  not  limited  to:  m()(l(;rate  changes  in 
speed,  direction,  or  dive  profile:  brief 
sliift  in  grouj)  distribution;  prolonged 
cessation  or  modification  ol  vocal 
behavior  (duration  >  duration  of  sound), 
minor  or  moderate  individual  and/or 
grouji  avoidance  of  .sound;  brief 
ces.sation  of  reproductive  behavior;  or 
refusal  to  initiate  trained  tasks  (in 
laboratory). 

•  7-9  (Behaviors  considered  likely  to 
affect  the  cdorementioned  vital  rates) 
includes,  but  is  not  limited  to:  ext(;n.sive 
of  inolonged  aggressive  behavior: 
mod(;rate.  prolonged  or  significant 
se])aration  of  females  and  dependent 
()ffs])ring  with  (li.sruj)tion  of  acoustic 
reunion  m(;(;hanisms;  long-term 
avoidance  of  an  ar(;a:  outright  jjanic, 
stam])e(le,  stranding:  thr(;atening  or 
attacking  sound  source  (in  laboratory). 

Potantial  Effacts  of  Bahavioral 
Distarhanca 

The  different  ways  that  marine 
mammals  respond  to  .sound  are 
sometimes  indicators  of  the  ultimate 
(;ffe(;t  that  exposure  to  a  giv(;n  stimulus 
will  have  on  the  well-being  (survival, 
reproduction,  etc.)  of  an  animal.  There 
is  little  marine  mammal  data 
(]uantitatively  relating  the  exposure  of 
marim;  mammals  to  sound  to  eff(;(;ts  on 
reproduction  or  survival,  though  data 
exists  for  terrestrial  species  to  which  we 
can  draw  comparisons  for  marine 
mammals. 

Attention  is  the  cognitive  process  of 
.selectively  concentrating  on  one  aspect 
of  an  animal’s  environment  while 
ignoring  other  things  (Fosner,  lt)94). 
Because  animals  (including  humans) 
have  limited  cognitive  resources,  there 
is  a  limit  to  how  much  sensory 
information  they  can  jirocess  at  any 
time.  The  phenomenon  called 
“attentional  cajiture”  occurs  when  a 
.stimnlns  (usually  a  stimulus  that  an 
animal  is  not  (:on(;(;ntrating  on  or 
attending  to)  “captures”  an  animal’s 
attention.  This  shift  in  attention  can 
occur  consciously  or  unconsciously  (for 
(;xample.  when  an  animal  hears  sounds 
that  it  associates  with  the  apjjroach  of 
a  predator)  and  the  shift  in  attention  can 
be  sudden  (Dukas,  2002:  van  Rij,  2007). 
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Oiux!  a  stimulus  has  cajjturod  an 
aniiuars  attontion,  the  animal  can 
respond  by  ignoring  the  stimulus, 
assuming  a  “watch  and  wait”  posture, 
or  treat  the  stimulus  as  a  distiirhance 
and  n;spond  accordingly,  which 
includes  .scanning  lor  the  .source  of  the 
.stimulus  or  “vigilance”  ((x)wlishaw  e/ 

(iL.  2004). 

Vigilance  is  normally  an  adaj)tive 
behavior  that  helps  animals  determine 
the  j)resence  or  alhsence  of  ])redators, 
assess  their  di.stance  from  conspecifics, 
or  to  attend  cues  from  j)rey  (hednekoff 
and  Lima,  19t)8;  Treves,  2000).  Despite 
tho.se  benefits,  however.  vigilanc;e  has  a 
cost  of  time:  when  ajiimals  focus  their 
attention  on  specific  environmental 
cues,  they  are  not  attending  to  other 
activities  such  as  foraging.  These  costs 
have  been  documented  best  in  foraging 
animals,  where  vigilance  has  been 
.shown  to  substantially  reduce  feeding 
rates  (Saino,  1994;  Beauchamj)  and 
Livoreil,  1997;  Fritz  at  al..  2002). 

Animals  will  sjjeiid  more  time  being 
vigilant,  which  may  translate  to  less 
time  foraging  or  resting,  when 
disturbance  stimuli  ap])roach  them 
more  diuictly,  remain  at  closer 
distances,  have  a  greater  group  size  (for 
(ixamide,  multiple  surface  vessels),  or 
when  they  co-occur  with  times  that  an 
animal  ])erceive.s  increased  risk  (for 
example,  when  they  are  giving  birth  or 
accomi)anied  by  a  calf).  Most  of  the 
l)nhli.slu;d  literature,  however,  suggests 
that  direct  a])proaches  will  increase  the 
amount  of  time  animals  will  dedic:ate  to 
h(!ing  vigilant.  P'or  example,  bighorn 
.sheej)  and  Dali’s  sheep  dedicated  more 
lime  being  vigilant,  and  less  time  resting 
or  foraging,  when  aircraft  made  direct 
approaches  over  them  (Frid,  2001; 
Stockwell  e/  al.,  1991). 

Several  authors  have  established  that 
long-term  and  intense  di.sturhance 
stimuli  c;an  cau.se  jjopulation  declines 
by  reducing  the  body  condition  of 
individuals  that  have  been  disturbed, 
followed  by  reduced  reproductive 
success,  reduced  survival,  or  both  (Daan 
(it  (iL,  1990;  Madsen,  1994;  White, 

1983).  For  example,  Madsen  (1994) 
re])orted  that  j)ink-footed  geese  in 
undisturbed  habitat  gained  hodv  ma.ss 
and  had  about  a  40-])ercent  re])roductive 
success  rate  compared  with  geese  in 
disturbed  habitat  (being  consistent Iv 
.sc:ared  off  the  fields  on  which  they  were 
foraging)  which  did  not  gain  mass  and 
had  a  17  percent  reproductive  succe.ss 
rate.  Similar  reductions  in  reiuoductive 
succe.ss  have  been  rejjorted  for  mule 
deer  (Odocoileus  hemionus)  disturbed 
by  all-terrain  vehicles  (Yarmoloy  at  (il.. 
1988),  caribou  disturbed  by  seismic 
exploration  blasts  (Brad.shaw  at  (il., 
1998),  caribou  disturbed  by  low- 


elevation  jet  fights  (Lnick  at  (il.,  1990; 
Harrington  and  Veitch,  1992.  Similarly, 
a  study  of  elk  that  were  disturbed 
experimentally  by  pedestrians 
concluded  that  the  ratio  of  young  to 
mothers  was  inversely  relatcul  to 
di.sturhance  rate  (Phillips  and 
Alldredge,  2()()0). 

’fhe  primary  mechanism  by  which 
increased  vigilance  and  disturbance 
appear  to  affect  the  fitness  of  individual 
animals  is  by  disrupting  an  animal’s 
time  budget  and,  as  a  nnsult,  reducing 
the  time  they  might  .sj)end  foraging  and 
resting  (which  increases  an  animal’s 
activity  rate  and  energy  demand).  For 
examjde,  a  study  of  grizzly  hears 
reported  that  hears  disturbed  by  hikers 
rcxluced  their  energy  intake  by  an 
average  of  12  kcal/minute  (.'59.2  x  lO-'kJ/ 
minute),  and  spent  energy  fleeing  or 
acting  aggressively  toward  hikers  (White 
at  al.  1999).  Alternately,  Ridgway  at  al. 
(2000)  reported  that  increa.sed  vigilance 
in  hottlenose  dolphins  exposed  to  sound 
over  a  .'5-day  jjeriod  did  not  cause  any 
sl(!ep  de])rivation  or  stress  effects  such 
as  changes  in  cortisol  or  epinephrine 
levels. 

On  a  related  note,  many  animals 
perform  vital  functions,  such  as  feeding, 
resting,  traveling,  and  socializing,  on  a 
diel  cycle  (24-hour  cycle).  Substantive 
behavioral  reactions  to  noi.se  exposure 
(such  as  disruption  of  critical  life 
functions,  displacement,  or  avoidance  of 
important  habitat)  are  more  likely  to  he 
significant  if  they  last  more  than  one 
diel  cycle  or  recur  on  suh.sequent  days 
(Southall  at  al.,  2007).  (-on.sequently.  a 
behavioral  response  lasting  le.ss  than 
one  day  and  not  recurring  on 
suhsecpient  day.s  is  not  considered 
particidarly  severe  unless  it  coidd 
directly  affect  reproduction  or  survival 
(Southall  at  al..  2007). 

In  response  to  the  National  Research 
Council  of  the  National  Academies 
(2005)  review,  the  Office  of  Naval 
Researc:h  founded  a  working  groiqi  to 
formalize  the  Po])ulation  Con.secpiences 
of  Acoustic  Di.sturhance  (PCAD) 
framework.  The  PCAD  model  connects 
observable  data  through  a  series  of 
transfer  functions  using  a  ca.se  study 
approach.  The  long-term  goal  is  to 
im])rove  the  understanding  of  how 
effects  of  sound  on  marine  mammals 
transfer  between  behavior  and  life 
functions  and  between  life  functions 
and  vital  rat(!s  of  individuals,  'rhen,  this 
understanding  of  how  disturbance  can 
affec;t  the  vital  rates  of  individuals  will 
facilitate  the  further  assessment  of  the 
population  level  effects  of 
anthroj)ogenic  sound  on  marine 
mammals  by  providing  a  (juantitative 
a])proach  to  evaluate  effects  and  the 
relationship  Ixitween  takes  and  jmssihle 


changes  to  adult  survival  and/or  annual 
recruitment. 

Stranding  and  Mortality 

When  a  live  or  dead  marine  mammal 
swims  or  hoats  onto  shore  and  becomes 
“beached”  or  incapable  of  returning  to 
.sea,  the  event  is  termed  a  “stranding” 
(Ceraci  at  al.,  1999;  Perrin  and  Ceraci, 
2002;  Ceraci  and  Loun.shury,  2005; 
NMFS,  2007).  The  legal  definition  fora 
.stranding  within  the  United  .States  is 
that  (A)  “a  marine  mammal  is  dead  and 
is  (i)  on  a  beach  or  shore  of  the  United 
.States;  or  (ii)  in  waters  under  the 
jurisdiction  of  the  United  .States 
(including  any  navigable  waters);  or  (B) 
a  marine  mammal  is  alive  and  is  (i)  on 
a  beach  or  shore  of  the  United  .States 
and  is  unable  to  return  to  the  water;  (ii) 
on  a  beach  or  shore  of  the  United  States 
and,  although  able  to  return  to  the 
water,  is  in  need  of  apparent  medical 
attention;  or  (iii)  in  the  waters  under  the 
jurisdiction  of  the  United  .States 
(including  any  navigable  waters),  hut  is 
unable  to  return  to  its  natural  habitat 
under  its  own  power  or  without 
assistance.”  (1(5  U..S.C.  1421h). 

Marine  mammals  are  known  to  strand 
for  a  variety  of  reasons,  such  as 
infectious  agents,  hiotoxicosis. 

.starvation,  fishery  interaction,  ship 
strike,  unusual  oceanogra])hic  or 
weather  events,  sound  exposure,  or 
combinations  of  the.se  stres.sors 
sustained  concurrently  or  in  .series. 
However,  the  cause  or  causes  of  most 
.stranding  are  unknown  (Ceraci  at  al., 
197(5;  Eaton.  1979,  Odell  at  al..  1980; 
Best,  1982).  Numerous  .studies  suggest 
that  the  ])hy.siology,  behavior,  habitat 
relation.ships,  age.  or  condition  of 
cetaceans  may  cause  them  to  strand  or 
might  pre-dispose  them  to  strand  when 
exposed  to  another  phenomenon.  These 
suggestions  are  consi.stent  with  the 
conclusions  of  numerous  other  studies 
that  have  demonstrated  that 
combinations  of  dissimilar  stressors 
commonly  combine  to  kill  an  animal  or 
dramatically  reduce  its  fitness,  even 
though  one  exposure  without  the  other 
does  not  produce  the  .same  result 
(Chroussos,  2()()();  Creel,  2005;  DeVries 
at  al..  2003;  Imir  and  Becker.  2()()();  Foley 
at  al..  2001;  Moherg,  2000;  Relvea, 

20()5a;  20051),  Romero.  2004;  .Sih  at  al., 
2004).  For  reference,  between  2001- 
2009,  there  was  an  annual  average  of 
aj)j)roximately  1,400  cetacean 
.strandings  and  4,300  pinnl])ed 
slrandings  along  the  coa.sts  of  the 
continental  United  .States  and  Alaska 
(NMFS,  2011). 

Several  sources  have  published  lists 
of  ma.ss  stranding  events  of  cetaceans 
during  attempts  to  identify  relation.shij).s 
between  tho.se  stranding  events  and 
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military  sonar  (Hildebrand,  2()()4:  IWC, 
2005;  Taylor  et  (tl..  2004).  For  example, 
based  on  a  review  of  stranding  rcicords 
iMitween  1900  and  199.5.  the 
International  Whaling  Commission 
(200.5)  identified  ten  ma.ss  stranding 
events  of  (aivier's  beaked  whales  had 
Ikhmi  rej)orted  and  one  ma.ss  stranding  of 
four  Baird’s  b(!aked  whale.  The  I\V(' 
concluded  that,  out  of  eight  stranding 
events  rej)orted  from  the  mid-1980s  to 
the  summer  of  2003.  seven  had  been 
coincident  with  the  u.se  of  tactical  mid- 
fr(K|uency  sonar,  one  of  those  seven  had 
iMfen  associated  with  the  u.se  of  tactical 
low-fre(iuency  .sonar,  and  the  remaining 
.stranding  event  had  been  associated 
with  the  u.se  of  seismic  airguns. 

Most  of  the  stranding  events  reviewed 
by  the  International  Whaling 
Commission  involved  beaked  whales.  A 
ma.ss  stranding  of  Cuvier's  beaked 
whales  in  the  eastern  Mediterranean  Sea 
occurred  in  1990  (Franzis,  1998)  and 
mass  straiuling  events  involving 
C(!rvais’  beaked  whales.  Blain\  ille’s 
iMiaked  whales,  and  (aivier's  beaked 
whales  occurnul  off  the  coast  of  the 
Canary  Islands  in  the  late  1980.S 
(.Simmonds  and  Lopez-Jurado,  19‘)1). 

Th(!  stranding  events  that  occurred  in 
the  Canary  Islands  and  Kyparissiakos 
(hdf  in  the  late  1990s  and  the  Bahamas 
in  2000  have  been  the  most  intensively- 
studied  mass  stranding  events  and  have 
Imumi  a.ssociated  with  naval  maneuvers 
involving  the  use  of  tactical  sonar. 

Betweciii  1900  and  2000,  48  strandings 
(08  j)ercent)  involved  Insaked  whales,  3 
(4  j)ercent)  involved  dolphins,  and  14 
(20  percent)  involved  whale  species, 
(aivier's  beaked  whales  were  involv(Kl 
in  the  greatest  number  of  tlujse  events 
(48  or  08  ptjrcent).  followed  by  sperm 
whales  (7  or  10  })ercent).  and 
Blainville’s  and  Cervais’  beaked  whales 
(4  each  or  0  percent).  Naval  activities 
(not  ju.st  activities  conducted  by  the  U.S. 
Navy)  that  might  have  involved  active 
.sonar  are  reported  to  have  coincided 
with  9  (13  j)ercent)  or  10  (14  percent)  of 
tho.se  stranding  events.  Between  the 
mid-1980s  and  2003  (the  period 
re])orted  by  the  International  Whaling 
(Commission),  we  identified  r(;i)orts  of 
44  mass  cetacean  stranding  events  of 
which  at  least  seven  were  coincident 
with  naval  exercises  that  were  using 
mid-fnujuency  sonar. 

Stnindiiif’s  Associalt^d  With  IinpidsH 
Sound 

During  a  Navy  training  event  on 
March  4.  2011  at  the  Silver  .Strand 
Training  (Comj)lex  in  .San  Diego, 
(California,  three  or  j)o.ssiblv  four 
dol])hin.s  were  killed  in  an  exj)losion. 
During  an  underwater  detonation 
training  event,  a  pod  of  100  to  150  long- 


beaked  common  dolj^hins  were 
ob.served  moving  towards  the  700-yd 
(040. 1-m)  exclusion  zone  around  the 
explosive  charge,  monitored  by 
perst)nnel  in  a  safety  boat  and 
participants  in  a  dive  boat. 
Approximately  5  minutes  remained  on 
a  time-delay  fuse  connected  to  a  single 
8.70  11).  (3.5)7  kg)  explosive  charge  ((C- 
4  and  detonation  cord).  Although  the 
dive  boat  was  placed  between  the  pod 
and  the  ex])losive  in  an  effort  to  guide 
the  dol])hins  away  from  the  area,  that 
effort  was  unsucce.ssful  and  three  long- 
beaked  common  dolphins  near  the 
explosion  died.  In  addition  to  the  three 
dol])hins  found  dead  on  March  4.  the 
remains  of  a  fourth  dolphin  were 
discovered  on  March  7,  2011  near 
Ocean  Beach,  (California  (3  days  later 
and  approximately  11.8  mi.  |19  km] 
from  .Silver  Strand  where  the  training 
event  occurred),  which  might  also  have 
been  related  to  this  event.  Association  of 
the  fourth  stranding  with  the  training 
event  is  uncertain  becau.se  dol])hins 
strand  on  a  regular  basis  in  the  .San 
Diego  area.  Details  such  as  the  dolphins’ 
depth  and  distance  from  the  exj)losive 
at  the  time  of  the  detonation  could  not 
be  estimateil  from  the  250  yd  (228.0  m) 
standoff  point  of  the  observers  in  the 
dive  boat  or  the  .safety  boat. 

These  doli)hin  mortalities  are  the  only 
known  occurrence  of  a  IJ..S.  Navy 
training  or  testing  event  involving 
im))ulse  energy  (underwater  detonation) 
that  cau.sed  mortality  or  injurv  to  a 
marine  mammal.  Despite  this  being  a 
rare  occurrence,  the  Navy  has  reviewed 
training  recjuirements.  safety 
procedures,  and  possible  mitigation 
measures  and  implemented  changes  to 
reduce  the  potential  for  this  to  occur  in 
the  future.  Di.scussions  of  procedures 
associated  with  the.se  and  other  training 
and  testing  events  are  pre.sented  in  the 
Mitigation  section. 

Strundini^s  Associated  With  MFAS 

Over  the  past  Ki  years,  there  have 
been  five  stranding  events  coincident 
with  military  mid-ire(iuency  sonar  use 
in  which  exposure  to  sonar  is  l)elieved 
to  have  been  a  contributing  factor: 
Oreece  (15)98);  the  Bahamas  (2()()()); 
Madeira  (2()n());  Canary  Islands  (2002); 
and  .S])ain  (200()).  Additionally,  during 
the  2004  Rim  of  the  Pacific  (rImPAC) 
exercises,  between  150  and  200  usually 
pelagic  melon-headed  whales  occuj)ied 
the  shallow  waters  of  Hanalei  Bay, 
Kaua’i,  Hawaii  for  over  28  hours.  NMF.S 
determined  that  MFA.S  was  a  plausible, 
if  not  likely,  contributing  factor  in  what 
may  have  been  a  coniluence  of  events 
that  led  to  the  stranding.  A  number  of 
other  stranding  events  coincident  with 
the  operation  of  mid-freciuencv  sonar 


including  the  death  of  beaked  whales  or 
other  s])ecies  (minke  whales,  dwarf 
sperm  whales,  ])ilot  whales)  have  been 
reported;  however,  the  majority  have 
not  been  investigated  to  the  degree 
necessary  to  determine  the  cause  of  the 
stranding  and  only  one  of  these 
stranding  events,  the  Bahamas  (2()()()), 
was  as.sociated  with  exercises 
conducted  by  the  U..S.  Navy. 

(Jreece  (15)98) 

Twelve  Cuvier’s  beaked  whales 
.stranded  aty])ically  (in  both  time  and 
space)  along  a  38.2-kilometer  strand  of 
the  coast  of  the  Kvjjarissiako.s  Culf  on 
May  12  and  13,  15)5)8  (Frantzis,  1998). 
From  May  11  through  May  15,  the 
NATC  research  vessel  Alliance  was 
conducting  sonar  tests  with  signals  of 
800  Hz  and  3  kHz  and  source  levels  of 
228  and  228  dB  re:  IpPa.  respectively 
(D’Amico  and  Verboom,  15)98;  D’.S])ain 
et  ai.,  2008).  The  timing  and  the  location 
of  the  testing  encompa.ssed  the  time  and 
location  of  the  whale  strandings 
(Frantzis.  1998). 

Necropsies  of  eight  of  the  animals 
were  ])eriormed  but  were  limited  to 
basic  external  examination  and 
sampling  of  stomach  contents,  blood, 
and  skin.  No  ears  or  organs  were 
collected,  and  no  histological  sam])les 
were  ])reserved.  No  ai)])arent 
abnormalities  or  wounds  were  found 
(Frantzis,  2004).  lixamination  of  photos 
of  the  animals,  taken  soon  after  their 
death,  revealed  that  the  eyes  of  at  lea.st 
four  of  the  individuals  were  bleeding. 
Photos  were  taken  soon  after  their  death 
(Frantzis.  2004).  .Stomach  contents 
c:ontained  the  flesh  of  ce])halopods, 
indicating  that  feeding  had  recently 
taken  place  (Frantzis,  1998). 

All  available  information  regarding 
the  conditions  as.sociated  with  this 
stranding  event  were  comi)iled,  and 
many  potential  causes  were  examined 
including  major  ])ollution  events, 
])rominent  tectonic  activity,  unusual 
physical  or  meteorological  events, 
magnetic  anomalies,  e])izootics,  and 
conventional  military  activities 
(International  Conncil  for  the 
Fxploration  of  the  .Sea,  200.5a). 

However,  none  of  these  ])otential  cau.ses 
coincided  in  time  or  space  with  the 
ma.ss  stranding,  or  could  explain  its 
characteristics  (International  (Council  for 
the  Exploration  of  the  .Sea,  200.5a).  The 
robust  condition  of  the  animals,  plus  the 
recent  stomach  contents,  is  incon.sistent 
with  pathogenic  causes  (Frantzis,  2004). 
In  addition,  environmental  causes  can 
be  ruled  out  as  there  were  no  unusual 
environmental  circumstances  or  events 
before  or  during  this  time  ])eriod  and 
within  the  general  ])roximity  (Frantzis, 
2004). 
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lleeause  of  the  rarity  of  this  mass 
stranding  of  Ciuvier’s  beaked  whales  in 
the  Ky])ari.ssiakos  Gulf  (first  one  in 
historv),  the  ])rohal)ility  for  the  two 
events  (the  military  exercises  and  the 
strandings)  to  coincide  in  time  and 
location,  while  being  inde])(mdent  of 
each  other,  was  extrcanely  low  (Frantzis, 
lOttH).  lh)wever,  because  lull  necropsies 
had  not  been  conducted,  and  no 
abnormalities  were  noted,  the  cause  of 
the  strandings  could  not  he  |)reciselv 
determined  ((iox  e/  a/.,  2008).  A 
Bioacoustics  Panel  convened  hv  NATO 
c:onchided  that  the  evidence  available 
did  not  allow  them  to  accept  or  reject 
sonar  exposures  as  a  causal  agent  in 
these  stranding  events.  The  analy.sis  of 
this  stranding  event  provided  snp])ort 
for,  hut  no  clear  evidence  for,  the  cause- 
and-effect  relationship  of  tactical  .sonar 
training  activities  and  beaked  whale 
strandings  (Cox  et  al.,  2000). 

Bahamas  (2000) 

NMF.S  and  the  Navy  prepared  a  joint 
report  addressing  the  multi-species 
stranding  in  the  Bahamas  in  2000. 
which  toc)k  place  within  24  hours  of 
IJ.S.  Navy  ships  using  MFAS  as  thev 
passed  through  th(i  Northeast  and 
Northwest  Providence  (Channels  on 
March  GO-IO.  2000.  The  ships,  which 
operated  both  AN/.SQS-r)3C  and  AN/ 
SQS-50,  moved  through  the  channel 
while  emitting  sonar  ])ings 
ajiproximately  every  24  seconds.  Of  the 
17  cetaceans  that  stranded  over  a  30-hr 
period  (Cuvier’s  beaked  whales, 
Blainville’s  beaked  whales.  Minke 
whales,  and  a  spotted  dolphin),  .seven 
animals  died  on  the  l)(!ach  (.5  Caivier's 
beaked  whales.  1  Blainville’s  beaked 
whale,  and  the  sj)otted  dolphin),  while 
the  other  10  were  returned  to  the  water 
alive  (though  their  ultimate  fate  is 
unknown).  As  discus.sed  in  the  Bahamas 
rejjort  (DOC/DON,  2001).  there  is  no 
likely  association  between  the  minke 
whale  and  .sj)otted  doljdiin  strandings 
and  the  oj)eration  of  MFAS. 

Necropsies  were  performed  on  five  of 
the  stranded  beaked  whales.  All  five 
necro})sied  beaked  whales  were  in  good 
body  condition,  showing  no  signs  of 
infection,  di.sease,  ship  strike,  Idunt 
trauma,  or  fishery  related  injuries,  and 
three  still  had  food  remains  in  their 
.stomachs.  Auditory  structural  damage 
was  di.scovered  in  four  of  the  whales, 
s|)ei:ifically  bloody  effusions  or 
hemorrhaging  around  the  ears.  Bilateral 
intracochlear  and  unilateral  temj)oral 
r(!gion  subarachnoid  hemorrhage,  with 
blood  clots  in  the  lateral  ventricles, 
were  found  in  two  of  the  whales.  Three 
of  the  whales  had  small  hemorrhages  in 
their  acoustic  fats  (located  along  the  jaw 
and  in  the  melon). 


A  comprehensive  investigation  was 
conducted  and  all  jjossihle  cau.ses  of  the 
stranding  event  were  considered, 
whether  they  seemed  likely  at  the  outset 
or  not.  Based  on  the  way  in  which  the 
strandings  coincided  with  ongoing 
naval  activity  involving  tactical  MFAS 
use,  in  terms  of  both  time  and 
geograi)hy.  the  nature  of  the 
physiological  effects  exp(;rienced  by  the 
dead  animals,  and  the  absence  of  any 
other  acoustic  .sources,  the  investigation 
team  concluded  that  MFAS  aboard  II.S. 
Navy  ships  that  were  in  use  during  the 
sonar  exercise  in  (piestion  were  the  most 
plausible  .source  of  this  acoustic  or 
impulse  trauma  to  beaked  whales.  This 
sound  source  was  active  in  a  complex 
environment  that  included  the  presence 
of  a  surface  duct,  unusual  and  steep 
bathymetry,  a  constricted  channel  with 
limited  egress,  intensive  use  of  multiple, 
active  sonar  units  over  an  extended 
jjeriod  of  time,  and  the  pre.sence  of 
beaked  whales  that  apjjear  to  he 
sensitive  to  the  fretjuencies  i)roduced  by 
these  sonars,  'fhe  investigation  tcxun 
concluded  that  the  cau.se  of  this 
stranding  event  was  the  confluence  of 
the  Navy  MFAS  and  these  contrihutory 
factors  working  together,  and  further 
recommend(!d  that  the  Navy  avoid 
o])erating  MFAS  in  situations  where 
these  five  factors  would  he  likely  to 
occur.  This  rei)ort  does  not  conclude 
that  all  five  of  these  factors  must  he 
present  for  a  stranding  to  occur,  nor  that 
beaked  whales  are  the  only  sj)ecies  that 
could  potentially  he  affected  by  the 
confluence  of  the  other  factors.  Ba.sed  on 
this,  NMFS  believes  that  the  operation 
of  MFAS  in  situations  where  surface 
ducts  exist,  or  in  marine  environments 
chdined  by  steep  hathymetrv  and/or 
constricted  channels  may  increa.se  the 
likelihood  of  })roducing  a  sound  field 
with  the  jjotential  to  cause  cetaceans 
(especially  beaked  whales)  to  strand, 
and  therefore,  suggests  the  need  for 
increased  vigilance  while  operating 
MFAS  in  these  areas,  especially  when 
beaked  whales  (or  jiotentiallv  other 
deep  divers)  are  likely  ])resent. 

Madeira,  Spain  (2000) 

From  May  10-14,  2000,  three  Cuvier’s 
h(!aked  whales  were  found  atvpically 
stranded  on  two  islands  in  the  Madeira 
archipelago,  Bortugal  (Cox  c*/  al.,  2000). 
A  fourth  animal  was  re])orled  floating  in 
the  Madeiran  waters  by  fisherman  hut 
did  not  come  a.shore  (Woods  Hole 
Oceanographic  Institution,  200,'5).  Joint 
NATO  am])hihious  training 
])eacekeeping  exerci.ses  involving 
participants  from  17  countries  80 
war.ships,  took  place  in  Portugal  during 
May  2-1.'),  2000. 


'rhe  bodies  of  the  three  stranded 
whales  were  examined  post  mortem 
(Woods  Hole  Oceanogra])hic  In.stitution, 
200,')),  though  only  one  of  the  stranded 
whales  was  fresh  enough  (24  hours  after 
stranding)  to  he  necroj).sied  (Cox  at  al., 
200()).  Results  from  the  necropsv 
revealed  evidence  of  hemorrhage  and 
conge.stion  in  the  right  lung  ami  both 
kidneys  (('.ox  at  (il.,  2000).  There  was 
akso  evidence  of  intercochlear  and 
intracranial  hemorrhage  similar  to  that 
which  was  observed  in  the  whales  that 
stranded  in  the  Bahamas  event  (Cox  at 
(iL,  2000).  There  were  no  signs  of  blunt 
trauma,  and  no  major  fractures  (Woods 
Hole  (Iceanographic  Institution.  200.')). 
The  cranial  sinuses  and  airways  were 
found  to  he  clear  with  little  or  no  fluid 
de])osition,  which  may  indicate  good 
pre.servation  of  tissues  (Woods  Hole 
Oceanographic  In.stitution.  200.')). 

Several  observations  on  the  Madeira 
stranded  beaked  whales,  such  as  the 
])attern  of  injury  to  the  auditory  .system, 
are  the  same  as  those  observed  in  the 
Bahamas  strandings.  Blood  in  and 
around  the  eyes,  kidney  lesions,  pleural 
hemorrhages,  and  conge.stion  in  the 
lungs  are  particularly  consi.stent  with 
the  j)athologies  from  the  whales 
.stranded  in  the  Bahamas,  and  are 
consi.stent  with  stre.ss  and  ])re.ssure 
relat(;d  trauma.  The  similarities  iu 
pathology  and  stranding  patterns 
between  these  two  events  suggest  that  a 
similar  pressure  event  may  have 
precipitated  or  contributed  to  the 
strandings  at  both  sites  (Woods  Hole 
Oceanograj)hic  Institution,  200.')). 

Even  though  no  definitive  causal  link 
can  he  made  between  the  stranding 
event  and  naval  excircises,  certain 
conditions  may  have  exi.sted  in  the 
exercise  area  tliat,  in  their  aggregate, 
may  have  contributed  to  the  marine 
mammal  .strandings  (Freitas.  2004): 
exercises  were  conducted  in  areas  of  at 
lea.st  .')47  fathoms  (1000  m)  depth  near 
a  shoreline  where  there  is  a  rapid 
change  in  hathymetrv  on  the  order  of 
.'547  to  3.281  fathoms  (lOOO-tiOOO  m) 
occurring  a  cross  a  relatively  short 
horizontal  distance  (Frcntas,  2004): 
multiple  shij)s  were  operating  around 
Madeira,  though  it  is  not  known  if  MFA 
.sonar  was  used,  and  the  specifics  of  the 
.sound  sources  used  are  unknown  (Cox 
at  (iL,  2000,  Freitas,  2004);  and  exercises 
took  j)lace  in  an  area  surrounded  by 
landma.sses  .sej)arated  by  less  than  3.') 
nm  (0.')  km)  and  at  least  10  nm  (10  km) 
in  length,  or  in  an  emhayment.  Exercises 
involving  multi|)le  shij)s  employing 
MFA  near  land  may  ])roduce  sound 
directed  towards  a  channel  or 
emhayment  that  may  cut  off  the  lines  of 
egress  for  marine  mammals  (Freitas, 
2004). 
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C^anary  Islands,  Spain  (2002) 

Tlie  soutlieasterii  area  within  the 
(ianary  Islands  is  well  known  lor 
aggnigations  ol  beaked  whales  due  to  its 
(K;ean  depths  ol  greater  than  .147 
fathoms  (1.000  m)  within  a  few  hundnul 
meters  of  the  coastline  (Fernandez  at  al.. 
200.1).  On  September  24.  2002.  14 
Uiaked  whales  were  found  stranded  on 
Inierteventura  and  Lanzarote  Islands  in 
the  ('.anary  Islands  (International 
f'ouncil  for  Exploration  of  the  .Sea, 
200.1a).  .Seven  whales  died,  while  the 
nmiaining  seven  live  whales  wen; 
returned  to  deeper  waters  (Fernandez  at 
(il.,  2001).  Four  heak(;d  whales  w(;re 
found  stranded  dead  over  the  next  3 
days  either  on  the  coast  or  floating 
offshon;.  These  strandings  ocxairred 
within  near  proximity  of  an 
international  naval  exerci.se  that  utilized 
MFA.S  and  involved  numerous  surface 
warships  and  several  submarines. 
.Strandings  began  about  4  hours  after  the 
onset  of  MFA  sonar  activitv 
(International  (iouncil  for  Exploration  of 
the  .Sea.  2001a:  Fernandez  at  al..  2001). 

Eight  Cuvier's  beaked  whales,  one 
Illainville’s  beaked  whale,  and  one 
Cervais’  Ix'aked  whale  were  necropsied. 
six  of  them  within  12  hours  of  stranding 
(Fernandez  at  al.,  2001).  No  pathogenic 
l)act(;ria  wen;  isolated  from  tlu;  carcasses 
()ej)son  at  al.,  2003).  Tlu;  animals 
dis|)layed  severe  va.scnlar  congestion 
ami  hemorrhage  especially  around  the 
ti.ssues  in  the  jaw.  ears,  brain,  and 
kidneys.  di.sj)laying  mark{;d 
di.s.s(;minated  microvasciilar 
hemorrhages  associated  with 
widesj)read  fat  emboli  ()ep.son  at  al.. 
2003:  International  Cionncil  for 
Exi)loration  of  the  .Sea,  2001a).  Several 
organs  contained  intravascular  bubbles, 
although  definitive  evidence  of  gas 
embolism  in  vivo  is  difficult  to 
determine  after  death  ()epson  at  al.. 
2003).  The  livers  of  the  necrojj.sied 
animals  were  the  most  consistently 
affected  organ,  which  contained 
macro.scoj)ic  gas-filled  caviti(;.s  and  had 
variable  degn;es  of  fibrotic 
enca])sulation.  In  some  animals, 
cavitary  lesions  had  extensively 
replac(;d  the  normal  tissue  (Je])son  at  al., 
2003).  .Stomachs  contained  a  large 
amount  of  fresh  and  undigested 
contents,  sugge.sting  a  rapid  onset  of 
disease  and  {l(;ath  (Fernandez  at  al.. 
2001).  Head  and  neck  lymj)h  nodes 
were  eidarged  and  congested,  and 
|)arasites  wen;  found  in  tlu;  kidneys  of 
all  animals  (I’ernandez  at  al.,  2001). 

The  a.ssociation  of  NATO  MFAS  use 
close  in  sjiace  and  time  to  the  beaked 
whale  strandings,  anti  the  similarity 
b(;tween  this  stranding  event  and 
previous  bi;ak(;d  whale  mass  strandings 


coincitl(;nt  with  sonar  n.se,  sngg(;.sts  that 
a  similar  .scenario  and  t;ausative 
meclumism  of  stranding  may  be  shared 
b(;tween  tlu;  ev(;nt.s.  n(;ak(;d  whales 
stranded  in  this  event  demonstrated 
brain  and  .mditory  svstem  injuries. 
lu;nu)rrhag(;s.  and  congestion  in 
multiple  organs,  similar  to  tlu; 
pathological  findings  of  tlu;  Hahamas 
and  Madeira  .stranding  events.  In 
addition,  tlu;  necropsy  results  of  (ianarv 
Islands  stranding  event  l(;ad  to  tlu; 
hypothesis  that  tlu;  pre.sence  of 
diss(;minated  and  widespread  gas 
bubbles  and  fat  emboli  were  indicative 
of  nitrogen  bubble  formation,  similar  to 
what  might  be  expected  in 
decompression  sickness  ()ep.son  at  al., 
2003:  Fernand(;z  at  al..  2001). 

Hanalei  Bay  (2004) 

On  July  3  and  4,  2004.  aj)])roximately 
110  to  200  melon-headed  whales 
occupied  the  shallow  waters  of  the 
Hanalei  Bay,  Kaua’i,  Hawaii  for  over  28 
hours.  Attendees  of  a  caiuu;  blessing 
ob.served  the  animals  (;ntering  the  Bay 
in  a  single  wave  formation  at  7  a.m.  on 
)»dy  3,  2004.  The  animals  were  observed 
moving  back  into  tlu;  shore  from  tlu; 
month  of  tlu;  Bay  at  0  a.m.  Tlu;  nsnallv 
pelagic  animals  milled  in  tlu;  shallow 
bay  and  w(;n;  r(;tnrned  to  de(;per  water 
with  bnman  assistance  b(;ginning  at  t):30 
a.m.  on  )nly  4.  2004,  and  were  out  of 
sight  by  10:30  a.m. 

Only  ;)ne  animal,  a  calf,  was  known 
to  have  di(;d  following  this  evcait.  Tlu; 
animal  was  noted  alive  and  alone  in  the 
Bay  on  the  afternoon  of  |nly  4,  2004  and 
was  found  dead  in  the  Bay  tlu;  morning 
of  July  1,  2004.  A  full  necropsy, 
magnetic  resonance  imaging,  and 
computerized  tomograi)bv  examination 
were  ]u;rformed  on  the  c;alf  to  determine 
the  manner  and  cau.se  of  death.  The 
combination  of  imaging,  necropsy  and 
histological  analyses  found  no  evidence 
of  infectious,  internal  traumatic, 
congenital,  or  toxic  factors.  Cause  of 
death  could  not  be  definitively 
determined,  but  it  is  likely  that  maternal 
separation,  poor  nutritional  condition, 
and  dehydration  contributed  to  the  final 
demise  of  tlu;  animal.  Although  we  do 
not  know  when  tlu;  calf  was  .separat(;d 
from  its  mother,  tlu;  animals’  movement 
into  tlu;  Bay  and  sub.s(;qnent  milling  and 
re-gronping  may  have  contributed  to  the 
sejjaration  or  lack  of  nursing,  es|)ecially 
if  the  maternal  bond  was  \v(;ak  or  this 
was  a  primi])aroii.s  calf. 

Environmental  factors,  abiotic  and 
biotic,  were  analyzed  for  any  anomalous 
occurr(;nces  that  would  have 
contributed  to  tlu;  animals  entering  and 
remaining  in  Hanalei  Bay.  Tlu;  Bay’s 
bathymetry  is  similar  to  many  other 
sites  within  the  Hawaiian  Island  chain 


and  di.ssimilar  to  sites  that  have  b(;en 
associated  with  mass  strandings  in  other 
parts  of  the  II.S.  The  weather  conditions 
appean;d  to  be  normal  for  that  time  of 
year  with  no  fronts  or  otlu;r  significant 
features  noted.  There  was  no  evidence 
of  nnnsual  distribution,  occiirrenc(;  of 
])r(;dator  or  prey  s]u;cies,  or  imnsnal 
harmful  algal  blooms,  although  Moblev 
at  al.,  2007  suggested  that  the  fidl  moon 
cycle  that  occnrr(;d  at  that  time  may 
have;  influenced  a  run  of  .s{|nid  into  tlu; 
Bay.  Weather  ))atterns  and  bathymetry 
that  have  been  associat(;d  with  ma.ss 
.strandings  elsewhere  W(;re  not  found  to 
occur  in  this  instance. 

The  Hanalei  event  was  .sj)atiallv  and 
temjiorally  correlated  with  RIMPAC. 
Official  sonar  training  and  tracking 
exerci.ses  in  the  Pacific  Mi.ssile  Range 
Facility  (PMRF)  warning  area  did  not 
commence  until  a]jj)roximatelv  8  a.m. 
on  July  3  and  were  thus  ruled  out  as  a 
j)ossible  trigger  for  the  initial  movement 
into  the  Bay.  However,  six  naval  surface 
ves.sels  transiting  to  the  operational  area 
on  July  2  intermittently  transmitted 
active  .sonar  (for  ap])roximatelv  t)  hours 
total  from  1:11  ]).m.  to  12:30  a.m.)  as 
they  a])proached  from  the  south.  The 
pot(;ntial  for  these;  transmissions  to  have 
triggered  the  whales’  movement  into 
Hanalei  Bay  was  inve.stigated.  Analyses 
with  tlu;  information  available  indicated 
that  animals  to  the  south  and  east  of 
Kana’i  could  have  eletecl(;d  active  sonar 
transmi.ssions  on  July  2,  and  reached 
Hanalei  Bay  on  or  before  7  a.m.  on  July 
3.  However,  data  limitations  regarding 
the  positieen  of  the  whales  prior  to  their 
arrival  in  the  Bay,  the  magnitude  of 
.sonar  exposure,  behavioral  resi)onse.s  of 
melon-headed  whales  to  acoustic 
.stimuli,  and  otlu;r  ])o.ssible  relevant 
fac:tor.s  preclude  a  conclusive  finding 
regarding  the  role  of  sonar  in  triggering 
this  event.  Propagation  modeling 
suggest  that  transmi.ssions  from  sonar 
use  during  the  July  3  exerci.se  in  the 
PMRF  warning  ar(;a  may  have  been 
d(;tectable  at  the  month  of  the  Bay.  If  the 
animals  resj)onded  negatively  to  the.se 
signals,  it  may  have  contributed  to  their 
continued  presence  in  the  Bay.  The  U.S. 
Navy  ceased  all  active  sonar 
transmi.ssions  during  exercises  in  this 
range  on  the  afternoon  of  July  3. 
Subsequent  to  the  cessation  of  sonar 
n.se,  the  animals  w(;re  herded  out  of  tlu; 
Bay. 

While  can.sation  of  this  stranding 
event  may  never  be  unecjuivocally 
determined,  we  consider  tlu;  active 
.sonar  transmi.ssions  of  July  2-3,  2004,  a 
plausible,  if  not  likely,  contributing 
factor  in  what  may  ha\'e  been  a 
confluence  of  events.  This  conclusion  is 
based  on  the  following:  (1)  The 
evidently  anomalous  nature  of  the 
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stranding;  (2)  its  clo.so  spatiotoniporal 
correlation  with  wide-scale,  sustained 
use  of  sonar  .systems  previously 
a.ssociated  with  stranding  of  deep-diving 
marine  mammals;  (3)  the  directed 
movement  of  two  groups  of  transmitting 
ves.sels  toward  the  southeast  and 
southwest  coast  of  Kauai;  (4)  the  results 
of  acoustic  propagation  mocUding  and 
an  analysis  of  possible  animal  transit 
times  to  the  Hay;  and  (.'j)  the  ah.sence  of 
any  other  compelling  causative 
explanation.  The  initiation  and 
pcirsistence  of  this  event  may  have 
resulted  from  an  interaction  of 
biological  and  jdiysical  factors.  The 
biological  factors  may  have  included  the 
pre.sence  of  an  ajjjjarently  nncommon, 
deep-diving  cetacean  species  (and 
possibly  an  offshore,  non-resident 
group),  .social  interactions  among  the 
animals  before  or  after  th(;y  entered  the 
Bay,  and/or  unknown  ])redator  or  prev 
conditions.  The  ])hysical  factors  mav 
have  included  the  jjresence  of  nearby 
deep  water,  multiple  vessels  transiting 
in  a  directed  manner  while  transmitting 
active  sonar  over  a  sicstained  period,  the 
pre.sence  of  surface  sound  ducting 
conditions,  and/or  intermittent  and 
random  human  interactions  while  the 
animals  were  in  the  Bay. 

A  .se])arate  event  involving  melon- 
headecl  whales  and  rongh-toothed 
dol])hin.s  look  place  over  the  .saiiK! 
period  of  time  in  the  Northern  Mariana 
Islands  ()efferson  at  al.,  2000),  which  is 
.several  thousand  miles  from  Hawaii. 
Some  .'500  to  700  melon-headed  whales 
came  into  Sasanhaya  Bay  on  )uly  4, 

2004  near  the  island  of  Rota  and  then 
left  of  their  own  accord  after  .'5. .'5  hours; 
no  known  active  sonar  tran.smissions 
occurred  in  the  vicinity  of  that  event. 
The  Rota  incident  led  to  .scientific 
debate  regarding  what,  if  any, 
relation,shii)  the  event  had  to  the 
simultaneous  events  in  Hawaii  and 
whether  they  might  he  related  by  some 
common  factor  (e.g.,  there  was  a  fidl 
moon  on  Jidy  2,  2004  as  well  as  during 
other  melon-headed  whale  strandings 
and  nearshon;  aggregations  (Brownell  et 
al,  2009;  Lignon  at  al,  2007;  Mohlev  at 
al,  2007).  Brownell  at  al  (2009) 
com})ared  the  two  incidents,  along  with 
one  other  stranding  incident  at  Nnka 
Hiva  in  French  Polynesia  and  normal 
resting  behaviors  observed  at  Palmyra 
Island,  in  regard  to  ])hysical  features  in 
the  areas,  melon-headed  whale 
behavior,  and  lunar  cycles.  Brownell  at 
al,  (2009)  c:onclnded  that  the  rapid 
entry  of  the  whales  into  Hanalei  Bay, 
their  movement  into  very  shallow  water 
far  from  the  100-m  contour,  their 
milling  behavior  (typical  pre-stranding 
hiihavior),  and  their  reluctance  to  leave 


the  hay  con.stitnted  an  unusual  event 
that  was  not  similar  to  the  events  that 
occurred  at  Rota  (hut  was  similar  to  the 
events  at  Palmyra),  which  ap])ear  to  lx; 
similar  to  observations  of  melon-headed 
whales  resting  normally  at  Palmyra 
Island.  Additionally,  there  was  no 
correlation  between  lunar  cycle  and  the 
types  of  behaviors  observed  in  the 
Brownell  at  al  (2005))  examples. 

Spain  (200(5) 

'Die  S|)anish  (ietacean  Society 
rejjorted  an  atyj)ical  ma.ss  stranding  of 
four  l)(;aked  whales  that  occurred 
january  2(5,  200(5,  on  the  southeast  coast 
of  Spain,  near  Mojacar  ((hdf  of  Vera)  in 
the  Western  Mediterranean  Sea. 
According  to  the  report,  two  of  the 
whales  were  discovered  the  evening  of 
January  2(5  and  were  found  to  be  still 
alive.  Two  other  whales  were 
discovered  during  the  day  on  January 
27,  but  had  already  died.  The  first  three 
animals  w(!re  located  near  the  town  of 
Mojacar  and  the  fourth  animal  was 
found  dead,  a  few  kilometers  north  of 
the  first  three  animals.  From  January 
2.'i-2(5,  200(5,  Standing  North  Atlantic 
Treaty  Organization  (NATO)  Re.sjjon,se 
Force  Maritime  Oronj)  Two  (five  of 
seven  ships  including  one  IJ.S.  shi]) 
under  NATO  Operational  Control)  had 
conducted  active  ,sonar  training  against 
a  Spanish  submarine  within  ."SO  nm  (93 
km)  of  the  stranding  site. 

Veterinary  pathologists  necropsied 
the  two  male  and  two  female  Cuvier’s 
beaked  whales.  According  to  the 
jjathologists,  the  most  likelv  primary 
cause  of  this  type  of  heakecl  whale  mass 
stranding  event  was  anthropogenic 
acoustic  activities,  most  prohal)ly  anti¬ 
submarine  MFAS  n.sed  during  the 
militarv  naval  exerci.ses.  However,  no 
positive  acoustic  link  was  established  as 
a  direct  can.se  of  the  stranding.  Even 
though  no  cau.sal  link  can  be  made 
between  the  stranding  event  and  naval 
exercises,  certain  conditions  may  have 
existed  in  the  exercise  area  that,  in  their 
aggregate,  may  have  contributed  to  the 
marine  mammal  strandings  (Freitas, 
2004);  Exercises  were  conducted  in 
areas  of  at  least  .'547  fathoms  (1.000  m) 
de])th  near  a  shoreline  wluire  then)  is  a 
rapid  change  in  hathvmetrv  on  the  order 
of  .'547  to  3,281  fathoms  (1  ,bo()-(5,()()()  m) 
occurring  acro.ss  a  relativity  short 
horizontal  di.stance  (Freitas,  2004); 
multiple  ships  (in  this  instance,  five) 
were  ojierating  MFAS  in  the  same  area 
over  extended  ])eriods  of  time  (in  this 
case,  20  hours)  in  close  proximity;  and 
exercises  took  place  in  an  arixi 
surrounded  by  landmasses,  or  in  an 
emhayment.  Exercises  involving 
nndtiple  ships  employing  MFAS  near 
land  may  have  produced  sound  directed 


towards  a  channel  or  emhayment  that 
may  have  cut  off  the  lines  of  egress  for 
the  affected  marine  mammals  (Freitas, 
2004). 

Association  Batwaan  Mass  Stranding 
Bvants  and  Bxposnra  to  MFAS 

Several  authors  have  noted 
similarities  between  some  of  these 
stranding  incidents;  They  occurred  in 
islands  or  archipelagoes  with  deej) 
water  nearby,  several  ajjjjeared  to  have 
been  a.ssociated  with  acoustic 
waveguides  like  .surface  ducting,  and 
the  sound  fields  created  hv  ships 
transmitting  MP’AS  (Cox  at  al,  200(5, 
D’Spain  at  al,  200(5).  Although  Cuvier’s 
beaked  whales  have  been  the  most 
common  species  involved  in  the.se 
.stranding  events  (81  percent  of  the  total 
mnnher  of  stranded  animals),  other 
beaked  whales  (including  Masoplodon 
auropaaus,  M.  dansirostris,  and 
Hvparoodon  ainpidlatns]  comprise  14 
percent  of  the  total.  Other  species 
[Stanalla  coaralaoalha,  Kogia  bravicaps 
and  Bcdaanoptara  acntovostrata)  have 
.stranded,  but  in  much  lower  nnmhers 
and  less  consistently  than  beaked 
whales. 

Baseil  on  the  evidence  available, 
however,  we  cannot  determine  whether; 
(a)  Cuvier’s  beaked  whale  is  more  prom; 
to  injiirv  from  high-intensity  sound  than 
other  species;  (h)  their  behavioral 
resjjonses  to  sound  makes  them  more 
likely  to  strand;  or  (c)  they  are  more 
likely  to  he  expo.sed  to  MFAS  than  oth(!r 
cetaceans  (for  rcxisons  that  remain 
unknown).  Because  the  association 
hetwtum  active  sonar  ex])osnres  and 
marine  mammals  ma.ss  stranding  events 
is  not  consistent — .some  marine 
mammals  strand  without  being  exposed 
to  sonar  and  some  .sonar  tran.smissions 
are  not  as.sociated  with  marine  mammal 
stranding  events  despite  their  co¬ 
occurrence — other  risk  factors  or  a 
groupings  of  risk  factors  probably 
contribute  to  these  stranding  events. 

Bahaviorallv  Madiatad  Hasponsas  to 
MFAS  That  May  laad  to  Stranding 

Although  the  continence  of  Navy 
MFAS  with  the  other  contributory 
factors  noted  in  the  report  was 
identified  as  the  cau.se  of  the  Bahamas 
(2()()())  stranding  event,  the  sjKicific 
iiKulianisms  that  ted  to  that  stranding 
(or  the  others)  are  not  understood,  and 
there  is  uncertainty  regarding  the 
ordering  of  effects  that  led  to  the 
.stranding.  It  is  unclear  whether  beaked 
whales  were  directly  injured  by  sound 
(acoustically  mediated  bubble  growth, 
addressed  above)  ])rior  to  stranding  or 
whether  a  behavioral  respon.se  to  .sound 
occurred  that  ultimately  cau.sed  the 
beaked  whales  to  he  injured  and  strand. 
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Allliough  causal  relationshi})s 
l)(!t\veen  beaked  whale  stranding  events 
and  active  .sonar  remain  unknown. 

.several  authors  have  hypothesizinl  that 
stranding  events  involving  these  spiicies 
in  the  Bahamas  and  (ianarv  Islands  may 
have  been  triggered  when  the  whales 
changed  their  dive;  behavior  in  a  startled 
response  to  exposure  to  active  sonar  or 
to  further  avoid  exposure  (dox  at  al.. 
2()t)(i.  Rommel  e/  al.,  2()()(i].  These 
authors  j)roj)osed  three  mechanisms  hy 
which  the  behavioral  respon.ses  of 
h(!ak(Hl  whales  uj)on  being  expo.sed  to 
active  sonar  might  result  in  a  .stranding 
event.  The.se  include  the  following:  gas 
bubble  formation  caused  by  excessively 
fa.st  surfacing:  remaining  at  the  surface 
too  long  when  tissues  are  supersaturated 
with  nitrogen:  or  diving  j)rematur{!ly 
when  extended  time  at  the  surface  is 
nece.ssarv  to  eliminate  exce.ss  nitrogen. 
More  sj)ecifically.  beaked  whales  that 
occur  in  deej)  waters  that  are  in  clo.se 
proximity  to  shallow  waters  (for 
(jxample.  the  “canvon  areas”  that  are 
citcul  in  the  Bahamas  .stranding  event: 

.see  D'Spain  and  D'Amico.  2()()(i).  mav 
resjiond  to  active  sonar  hv  swimming 
into  shallow  waters  to  avoid  further 
(ixposures  and  strand  if  they  were  not 
able  to  swim  hack  to  deeper  waters. 
Second,  beaked  whales  expo.sed  to 
active  sonar  might  alter  their  dive 
iMihavior.  (ihanges  in  their  dive  behavior 
might  cau.se  them  to  remain  at  the 
surface  or  at  depth  for  (ixtended  periods 
of  time  which  could  lead  to  hypoxia 
directly  hy  increasing  their  oxygen 
demands  or  indinictly  hv  ineniasing 
their  energy  exj)enditures  (to  remain  at 
depth)  and  increa.se  their  oxygen 
demands  as  a  result.  If  beaked  whales 
are  at  depth  when  they  detect  a  i)ing 
from  an  active  sonar  transmission  and 
change  their  dive  j)rofile,  this  could  lead 
to  the  formation  of  significant  gas 
bubbles,  which  could  damage  midtiple 
organs  or  interfere  with  normal 
physiological  function  (Cox  el  al..  2008: 
Rommel  el  al..  2008:  Zimmer  and 
Tyack,  2007).  Baird  et  al.  (200.'i)  found 
that  slow  ascent  rates  from  deej)  dives 
and  long  periods  of  time  spent  within 
.')()  m  of  the  surface  were  tyi)ical  for  both 
Cuvier's  and  Blainville's  beaked  whales, 
the  two  species  involved  in  mass 
.strandings  related  to  naval  sonar.  These 
two  behavioral  mechanisms  mav  hi; 
necessary  to  jmrge  excessive  dissolved 
nitrogen  concentrated  in  their  ti.ssues 
during  their  frecjuent  long  dives  (Baird 
et  al.,  200.'>).  Baird  et  al.  (200.'i)  further 
suggests  that  ahnormallv  rapid  a.scents 
or  premature  dives  in  response  to  high- 
intensity  sonar  could  indirectly  result  in 
physical  harm  to  the  beaked  whales, 
through  the  mechanisms  de.scrihed 


above  (gas  bubble  formation  or  non¬ 
elimination  of  excess  nitrogen). 

Becan.se  manv  species  of  marine 
mammals  make  nipetitive  and 
prolonged  dives  to  great  depths,  it  has 
long  h(!en  a.ssiimed  that  marine 
mammals  have;  evolved  physiological 
mechanisms  to  protect  against  the 
effects  of  rapid  and  re])eated 
decompnissions.  Although  several 
investigators  have?  identified 
physiological  adaptations  that  may 
j)rotect  marine  mammals  again.st 
nitrogen  gas  .su])er.satnration  (alveolar 
colla])se  and  elective  circulation: 
Kooyman  et  al.,  1972:  Ridgway  and 
Howard,  1979),  Ridgway  and  iloward 
(1979)  rei)orted  that  hottlenose  doljdiins 
that  were  trained  to  dive  repeatedly  had 
muscle  tissues  that  were  substantially 
supersaturated  with  nitrogen  gas. 

Houser  et  al.  (2001)  used  these  data  to 
model  the  ac:cimudation  of  nitrogen  gas 
within  the  muscle  tissue  of  other  marine 
mammal  species  and  concluded  that 
cetaceans  that  dive  iUk;])  and  have  slow 
a.sc(int  or  de.scent  speuuks  would  have 
tissues  that  are  more  supensaturated 
with  nitrogen  gas  than  other  marine 
mammals.  Based  on  the.se  data.  Cox  et 
al.  (2008)  hypothesized  that  a  critic:al 
dive  secjnence  might  make  hciaked 
whales  mon;  |)rone  to  stranding  in 
respon.se  to  acoustic  exposnnis.  The 
secjiience  h(;gan  with  (1)  verv  deep  (to 
de])th.s  as  deep  as  2  kilometers)  and  long 
(as  long  as  90  minutes)  foraging  div(;s 
with  (2)  relatively  slow,  controlled 
a.sf:ents.  followed  by  (8)  a  seri(!.s  of 
‘‘bounce''  dives  between  100  and  400 
meters  in  d(!pth  (also  see  Zimmer  and 
Tyack,  2007).  They  concluded  that 
acoustic  exposures  that  disrupted  any 
j)art  of  this  dive  .sequence  (for  exam|)le. 
causing  beaked  whales  to  spend  more 
time  at  surface  without  the  bounce  dives 
that  are  mjcessary  to  recover  from  the 
deep  dive)  could  j)roduce  exce.ssive 
levels  of  nitrogen  sujjersaturation  in 
their  tissues,  leading  to  gas  bubble  and 
emboli  formation  that  produces 
j)athologie.s  similar  to  decompre.ssion 
sickness. 

Zimmer  and  Tyack  (2007)  modeled 
nitrogen  tension  and  bubble  growth  in 
several  tissue  compartments  for  several 
hypothetical  dive;  profiles  and 
conclmhul  that  repetitive  shallow  dives 
(defined  as  a  dive  wlnne  dejith  does  not 
exceed  the  depth  of  alv(!olar  collajjse, 
approximately  72  m  for  Ziphius), 
])erhaps  as  a  consequence  of  an 
extended  avoidance  reaction  to  sonar 
sound,  could  j)ose  a  risk  for 
decompression  sickness  and  that  this 
risk  .should  increase  with  the  duration 
of  the  response.  Their  models  also 
sugge.sted  that  unreali.stically  rapid 
ascent  rates  from  normal  dive  behaviors 


an;  unlikely  to  result  in  .su])er.saturation 
to  the  extent  that  bubble  formation 
would  he  expected.  Tyack  et  al.  (2008) 
suggested  that  emboli  observed  in 
animals  exposed  to  mid-frequency  range 
sonar  ()(!j)son  et  al..  200.8:  iHunandez  et 
al.,  200.8)  could  sttan  from  a  Ixihavioral 
response  that  involves  nqieated  dives 
shallower  than  the  depth  of  lung 
collap.se.  Given  that  nitrogen  gas 
accumulation  is  a  ])a.s.sive  process  (i.e. 
nitrogen  is  metaholically  inert),  a 
hottlenose  dolphin  was  traimxl  to 
repetitively  dive  a  j)rofile  ])redicted  to 
(devate  nitrogen  saturation  to  the  point 
that  nitrogen  bubble  formation  was 
predicted  to  occur.  However,  inspection 
of  the  vascular  system  of  the  dol])hin  via 
ultra.sound  did  not  demonstrate  the 
formation  of  asymptomatic  nitrogen  gas 
buhbhis  (Hou.ser  et  al..  2007).  Baird  et  al. 
(2008),  in  a  beaked  whale  tagging  study 
off  Hawaii,  showed  that  deep  dives  are 
e(iually  common  during  day  or  night, 
hut  "bounce  dives”  are  typically  a 
daytime  behavior,  po.ssihly  as.soc:iated 
with  visual  predator  avoidance.  This 
may  indicate  that  ‘‘bounce  dives"  are 
associated  with  something  other  than 
Indiavioral  regulation  of  dissolved 
nitrog(;n  levels,  which  would  be 
necessary  day  and  night. 

If  marine  mammals  respond  to  a  Navy 
vessel  that  is  transmitting  active  sonar 
in  the  .same  way  that  they  might 
respond  to  a  ])redator,  their  ])rol)ahility 
of  flight  re.s])onse.s  should  increase 
when  they  perceive  that  Navy  vessels 
are  approaching  them  directly,  because 
a  direct  approach  may  convey  detection 
and  intent  to  caj)ture  (Burger  and 
Gochfeld,  1981. 1990:  Cooper.  1997, 
1t)98).  The  probability  of  flight 
resjmnses  should  akso  increase  as 
receivtul  levels  of  active  sonar  inc:rea.se 
(and  the  ship  is.  therefore,  closer)  and 
as  ship  speeds  increase  (that  is,  as 
a])proach  speeds  increase).  For  example, 
the  probability  of  flight  responses  in 
Dali's  sheep  (Ovis  clalli  dalli)  (Frid 
2001  a,  b).  ringed  seals  (Phoea  hispida) 
(Born  et  a!.,  1999),  Pacific  brant  (Braiita 
hemic  nigricans)  and  Canada  geese  [B. 
(lanadensis)  increased  as  a  helicopter  or 
fixed-wing  aircraft  apjnoached  groups 
of  these  animals  more  directly  (Ward  et 
ah.  1999).  Bald  eagles  [Haliaeetus 
leucoceph(dus)  perched  on  trees 
alongside  a  river  wen;  also  more  likely 
to  flee  from  a  paddle  raft  when  their 
|)erche.s  were  closer  to  the  river  or  were 
clo.ser  to  the  ground  (Steidl  and 
Anthony,  1‘)98). 

Despite  the  many  theories  involving 
bubble  formation  (both  as  a  direct  cau.se 
of  injury  (see  Acoustically  Mediated 
Bubble  Growth  Section)  and  an  indirect 
cause  of  stranding  (See  Behaviorally 
Mediated  Bubble  Growth  Section), 
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Southall  Ht  (il.,  (2007)  .summarizes  that 
there  is  either  scientific  disagniement  or 
a  lack  of  information  regarding  each  of 
the  following  important  points:  (1) 
Received  acfjustical  exijosure  conditions 
for  animals  involved  in  stranding 
events;  (2)  ])athologic:al  interpretation  of 
observed  lesions  in  .stranded  marine 
mammals;  (3)  acoustic  exi)osure 
conditions  required  to  induce  such 
physical  trauma  directly;  (4)  whether 
noi.se  exposure  may  cau.se  behavioral 
reactions  (such  as  atyj)ic;al  diving 
Ixihavior)  that  secondarily  cause  bubble 
formation  and  tissue  damage;  and  (5) 
the  extent  the  jjost  mortem  artifacts 
introduced  by  decomj)osition  htTore 
sampling,  handling,  freezing,  or 
necropsy  procedures  affect 
interpretation  of  observed  lesions. 

During  AFTT  exerci.ses  there  will  he 
use  of  mnlti])le  .sonar  units  in  areas 
where  six  species  of  beaked  whale 
species  may  he  present.  A  surface  duct 
may  he  j)r(;sent  in  a  limited  area  for  a 
limited  j)eriod  of  time.  Although  most  of 
the  ASVV  training  events  will  take  place 
in  the  deep  ocean,  .some  will  occur  in 
areas  of  high  bathymetric  relief. 

However,  none  of  the  training  evcmts 
will  take  place  in  a  location  having  a 
constricted  channel  with  limited  egress 
similar  to  the  Hahamas  (because  none 
exi.st  in  the  AFTI’  Study  Area).  None  of 
the  AFTr  exercise  areas  will  have  a 
convergence  of  all  five  of  the 
environmental  factors  believed  to 
contribute  to  the  Bahamas  stranding 
(mid-frej|nency  sonar,  beaked  whale 
ine.sence,  surface  ducts,  .steep 
bathymetry,  and  constricted  channels 
with  limited  egress).  However,  as 
mentioned  previously,  NMFS 
recommends  caution  when  steep 
bathymetry,  surface  ducting  conditions, 
or  a  con.stricted  channel  is  present  when 
mid-frequency  tactical  sonar  is 
employcul  and  cetaceans  (especially 
beaked  whales)  are  present. 

Impulsive  Sourf;es 

Underwater  explosive  detonations 
send  a  shock  wave  and  sound  energy 
through  the  water  and  can  release 
gaseous  by-products,  create  an 
oscillating  hiihhle,  or  cause  a  jilnme  of 
water  to  shoot  iqj  from  the  water 
surface.  Tin;  shock  wave  and 
accomj)anying  noise  are  of  mo.st  concern 
to  marine  animals.  Depending  on  the 
intensity  of  the  shock  wave  and  size, 
location,  and  depth  of  the  animal,  an 
animal  can  be  injured,  killed,  suffer 
non-lethal  jihvsical  effects,  exjjerience 
hearing  related  effects  with  or  without 
behavioral  respon.ses,  or  exhibit 
temporary  behavioral  resjjonses  or 
tolerance  from  hearing  the  blast  sound. 
Generally,  exposures  to  higher  levels  of 


impukse  and  pressure  levels  would 
residt  in  greater  impacts  on  an 
individual  animal. 

Injuries  resulting  from  a  shock  wave 
take  place  at  boundaries  between  tissues 
of  different  densities.  Different 
velocities  are  imparted  to  tissues  of 
different  densities,  and  this  can  lead  to 
their  jjhysical  disruption.  Bla.st  effects 
are  greatest  at  the  gas-licpiid  interface 
(Landsherg,  2()()()).  Ga.s-containing 
organs,  ])articnlarly  the  lungs  and 
ga.strointestinal  tract,  are  especially 
susceptible  ((ioertner,  1982;  Hill,  1978; 
Yelverton  e/  al..  1973).  In  addition,  ga.s- 
containing  organs  including  the  nasal 
sacs,  larynx,  pharynx,  trachea,  and 
lungs  may  he  damaged  by  com])res.sion/ 
expansion  cau.sed  by  the  o.scillations  of 
the  blast  gas  bubble  (Reidenherg  and 
Laitman,  2003).  Intestinal  walls  can 
hrui.se  or  rupture,  with  suh.sequent 
hemorrhage  and  escajn;  of  gut  contents 
into  the  body  cavity.  L(;.ss  severe 
gastrointe.stinal  tract  injuries  include 
contusions,  ])etechiae  (small  red  or 
purple  spots  cau.sed  by  bleeding  in  the 
skin),  and  slight  hemorrhaging 
(Yelv(!rton  e/  al.,  1973). 

Becau.se  the  ears  arc;  the  mo.st 
sensitive  to  ])res.sure.  they  are  the  organs 
most  .sensitive;  to  injury  (Ketten,  2000). 
Sound-related  damage  associated  with 
sound  energy  from  detonations  can  he; 
theoretically  distinct  from  injury  from 
the  shock  wave;,  particularly  farther 
from  the  explo.sion.  If  an  animal  is  able 
to  hear  a  noise,  at  .some  level  it  can 
damage  its  hearing  by  causing  decreased 
sensitivity  (Ketten,  199.'>).  Sound-related 
trauma  can  he  lethal  or  suhlethal.  Lethal 
imj)act.s  are  those  that  result  in 
immediate  death  or  serious  debilitation 
in  or  near  an  inten.se  source  and  are  not, 
technically,  pure  acoustic  trauma 
(Ketten,  199.')).  Suhlethal  impacts 
include  hearing  loss,  which  is  cau.sed  by 
exposures  to  perceptible  .sounds.  Severe 
damage  (from  the  shock  wave)  to  the 
ears  includes  tympanic  membrane 
ru])tur(;,  fracture  of  the  ossicles,  damage 
to  the  cochlea,  hemorrhage,  and 
cerehrosjjinal  tliiid  leakage  into  the 
middle  ear.  Moderate  injury  implies 
j)artial  hearing  loss  due  to  tymj)anic 
membrane  rupture  and  blood  in  the 
middle  ear.  Permanent  hearing  loss  also 
can  occur  when  the  hair  cells  are 
damaged  by  one  very  loud  event,  as  well 
as  by  ])rolonged  exposnn;  to  a  loud 
noise  or  chronic  ex])osure  to  noise.  The 
level  of  impac;t  from  hla.sts  depends  on 
both  an  animal’s  location  and,  at  outer 
zones,  on  its  sensitivity  to  the  residual 
noise  (Ketten,  199.')). 

Then;  have  been  fewer  studies 
addre.ssing  the  behavioral  effects  of 
explosives  on  marine  mammals 
conqiared  to  sonar  and  oth(;r  active 


acoustic  sources.  However,  though  the 
nature  of  the  sound  waves  emitted  from 
an  explosion  are  different  (in  shape  and 
ri.se  time)  from  .sonar  and  other  active 
acou.stic  sources,  we  still  anticipate  the 
.same  sorts  of  behavioral  responses  to 
result  from  rej)eat(;d  exj)losive 
detonations  (a  smaller  range  of  likelv 
less  severe  responses  (i.e.,  not  rising  to 
the  level  of  MMPA  harassment)  would 
he  expected  to  occur  as  a  result  of 
exposure  to  a  single  explosive 
detonation  that  was  not  powerful 
enough  or  close  enough  to  the  animal  to 
cause  TTS  or  injury). 

Vessel  Strike 

(Commercial  and  Navy  shij)  .strikes  of 
cetaceans  c:an  c;au.se  major  wounds, 
which  may  lead  to  the  death  of  the 
animal.  An  animal  at  the  surface  could 
he  struck  directly  by  a  vessel,  a 
surfacing  animal  could  hit  the  bottom  of 
a  ves.sel,  or  an  animal  just  below  the 
surface  coidd  be  cut  by  a  vessel’s 
j)roj)eller.  The  sev(;rity  of  injuri(;s 
typic:ally  depends  on  the  size  and  speed 
of  the  vessel  (Knowlton  and  Kraus, 

2001;  Lai.st  af  al.,  2001;  Vanderlaan  and 
Taggart.  2007). 

The  most  vulnerable  marine  mammals 
are  those  that  spend  extend(;d  ])eriods  of 
time  at  the  surface  in  order  to  restore 
oxygen  levels  within  their  tissues  after 
dee])  dives  (e.g.,  the  sperm  whale).  In 
addition,  some  baleen  whales,  such  as 
the  North  Atlantic  right  whale,  seem 
generally  unresjxnisive  to  ve.ssel  .sound, 
making  them  more  .susce])tihle  to  ve.ssel 
collisions  (Nowacek  at  al.,  2004).  These 
.s])ecie.s  are  primarily  large,  slow  moving 
whales.  Smaller  marine  mammals  (e.g., 
hottlenose  dolj)hin)  move  (juickly 
through  the  water  column  and  are  often 
.seen  riding  the  how  wave  of  large  ships. 
Marine  mammal  res])onse.s  to  vessels 
may  include  avoidance  and  changes  in 
dive  j)attern  (NRG.  2003). 

An  examination  of  all  known  .ship 
strikes  from  all  shipping  sources 
(civilian  and  military)  indicates  vessel 
speed  is  a  jjrincipal  factor  in  whether  a 
ve.ssel  strike  results  in  death  (Knowlton 
and  Kraus,  2001;  Lai.st  at  al.,  2001; 
Jen.sen  and  Silher,  2003;  Vanderlaan  and 
Taggart.  2007).  In  as.sessing  records  in 
which  ve.ssel  sj)eed  was  known,  Laist  at 
al.  (2001)  found  a  direct  relationshij) 
hetw(;en  the  occurrence  of  a  whale 
strike  and  the  speed  of  the  vessel 
involved  in  the  collision.  The  authors 
concluded  that  mo.st  deaths  occurred 
when  a  ve.ssel  was  traveling  in  excess  of 
13  knots. 

Jen.sen  and  Silher  (2003)  detailed  292 
records  of  known  or  j)rohal)le  ship 
.strikes  of  all  large  whale  .s])ecies  from 
197.')  to  2002.  Of  these,  ves.sel  speed  at 
the  time  of  collision  was  re|)orted  for  .')8 
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cases.  Of  the.se  cases.  39  (or  97  percent) 
resulted  in  serious  injury  or  death  (19  of' 
those  resulted  in  serious  injury  as 
determined  hv  l)lood  in  the  water. 
j)roi)eller  gashes  or  severed  tailstock, 
and  fractured  skull,  jaw.  vertebrae, 
hemorrhaging,  ma.ssive  bruising  or  other 
injuries  noted  during  necrop.sy  and  20 
resulted  in  death).  (Iperating  s])eeds  of 
ves.sels  that  struck  various  species  of 
large  whales  ranged  from  2  to  31  knots. 
The  majority  (79  percent)  ofthe.se 
strikes  occurred  at  sj)eeds  of  13  knots  or 
gniater.  The  average  speed  that  nisulted 
in  serious  injurv  or  dinith  was  18.0 
knots.  Pace  and  Silher  (2003)  found  that 
the  jjrohahility  of  death  or  serious  injurv 
increa.sed  rajjidly  with  increasing  vessel 
speed.  .Sj)ecirically,  the  predicted 
probability  of  .serious  injurv  or  death 
increasful  from  43  to  73  jjercent  as 
vessel  speed  increased  from  10  to  14 
knots,  and  exceeded  ‘)0  percent  at  17 
knot.s.  Higher  speeds  during  collisions 
result  in  greater  force  of  im])act.  hut 
higluir  speeds  also  ajjpear  to  increase 
tlie  chance  of  .severe  injuries  or  death  by 
pulling  whales  toward  the  vessel. 
Comjniter  simulation  modeling  sliow(;d 
that  hydrodynamic  forces  ])ulling 
whales  toward  the  ve.ssel  hull  increa.se 
with  increasing  speed  ((Mvne.  15)95); 
Knowlton  e/  (iL.  195)3). 

The  jensen  and  Silher  (2003)  report 
notes  that  the  database  repre.sents  a 
minimum  numher  of  collisions,  because 
the  va.st  majority  probably  goes 
undetected  or  unreported.  In  contrast. 
Navy  vessels  an;  likely  to  detect  any 
.strike  that  does  occur,  and  thev  are 
nupiired  to  report  all  ship  strikes 
involving  marine  mammals.  Overall,  the 
p(!rcentage.s  of  Navy  traffic  relative  to 
overall  reported  large  shipjjing  traffic 
are  very  small  (on  the  order  of  2 
|)ercent). 

Over  a  period  of  18  years  from  15)5)3 
to  2012  there  have  been  a  total  of  19 
Navy  vessel  strikes  in  the  .Study  Area. 
Eight  of  the  strikes  resulted  in  a 
confirmiul  death;  hut  in  11  of  the  15) 
strikes,  the  fate  of  the  animal  was 
unknown.  It  is  jjos.sihle  that  some  of  the 
11  re])orted  .strikes  resulted  in 
nicoverahle  injury  or  w(!re  not  marine 
mammals  at  all.  hut  another  large 
marine  s|)ecies  (e.g..  basking  .shark). 
However,  it  is  prudent  to  considfu' that 
all  of  the  strikes  could  have  resulted  in 
the  death  of  a  marine  mammal.  The 
maximum  numher  of  strikes  in  anv 
given  year  was  three  strikes,  which 
occurred  in  2001  and  2004.  The  highest 
average  numher  of  strikes  over  anv  five 
year  period  was  two  strikes  per  year 
from  2001  to  2003.  The  av(;rage  numher 
of  strikes  for  the  entire  18-year  period  is 


1.033  strikes  per  year.  .Since  the 
im])lementation  of  the  Navy’s  Marine 
.Species  Awareness  Training  in  2007, 
strikes  in  the  .Study  Area  have;  decrea.sed 
to  an  average  of  0.3  per  year.  Over  the 
last  five  years  on  the  (iast  coast,  the 
Navy  was  involvcul  in  two  .strikes,  with 
no  confirmed  marine  mammal  deaths  as 
a  result  of  the  vessel  .strike. 

Mitigation 

In  order  to  issue  an  incidental  take 
authorization  (ITA)  under  .Section 
101(a)(3)(A)  of  the  MMPA,  NMFS  must 
set  forth  the  “permissible  methods  of 
taking  pursuant  to  such  activity,  and 
other  means  of  effecting  the  lea.st 
practicable  adverse  impact  on  such 
species  or  stock  and  its  habitat,  paying 
])artit:ular  attention  to  rookeries,  mating 
grounds,  and  areas  of  similar 
significance.”  The  NHAA  of  2004 
amended  the  MMFA  as  it  relates  to 
military-readiness  activities  and  the 
incidental  take  authorization  jnoce.ss 
such  that  “least  jiracticahle  adverse 
imjKicf '  .shall  include  consideration  of 
personnel  safety,  practicality  of 
imjilementation.  and  impact  on  the 
effectiveness  of  the  “militarv  readiness 
activity.”  The  training  and  testing 
activities  ilescrihed  in  the  AFTf 
apjilication  are  considered  military 
readiness  activities. 

NMF.S  reviewed  the  proposed 
activities  and  the  proposed  mitigation 
measures  as  de.scrihed  in  the  Naw’s 
hOA  ap])lication  to  determine  if  thev 
would  result  in  the  lea.st  practicable 
adverse  effect  on  marine  mammals, 
which  includes  a  careful  balancing  of 
the  likely  Ixmefit  of  any  particular 
measure  to  the  marine  mammals  with 
the  likely  effect  of  that  measure  on 
j)er.sonnel  safety,  practicality  of 
implementation,  and  im])act  on  the 
effectiveness  of  the  “military  readine.ss 
activity.”  Included  below  are  the 
mitigation  measures  the  Navy  proposed 
in  its  EOA  ajjj)lication. 

Proposed  Mitigation  Measures 

In  general,  mitigation  measures  are 
modifications  to  the  ])roj)o.sed  activities 
that  are  implemented  for  the  sole 
purpo.se  of  reducing  a  specific  potential 
environmental  impact  on  a  particular 
resource.  'Fhese  do  not  inclmh;  .standard 
oj)erating  procculures,  which  are 
e.stahlished  for  reasons  other  than 
environmental  benefit.  Most  of  the 
following  proj)os(!d  mitigation  measures 
are  currently  implemented,  and  the 
r(!maind(!r  wen;  devedojKul  where  there 
was  no  mitigation  for  new  systems.  The 
Navy’s  overall  approach  to  as.sessing 
potential  mitigation  measures  is 
provided  in  .Section  3.2.2  of  the  AFTF 


DEKS/OEKS.  It  may  he  luices.sary  for 
NMFS  to  require  additional  mitigation 
or  monitoring  beyond  tho.se  ])re.sented 
below  based  on  iid'ormation  and 
comments  received  during  the  public 
comment  ])eriod  as  well  as  through  the 
consultation  ])rocess  recpiired  under 
.section  7  of  the  E.SA. 

Ijwkouts 

The  u.se  of  lookouts  is  a  critical 
component  of  Navy  ])rocedural 
measures  and  impiementation  of 
mitigation  zones.  Navy  lookouts  are 
highly  (jualified  and  experienced 
observers  of  the  marine  environment. 
Their  duties  retpiire  that  they  report  all 
objects  sighted  in  the  water  to  the 
Officer  of  the  Deck  (OOD)  (e.g.,  trash,  a 
peri.scoj)e,  marine  mammals,  sea  turtles) 
and  all  di.sturhances  (e.g.,  surface 
disturbance,  di.scoloration)  that  may  he 
indicative  of  a  threat  to  the  vessel  and 
its  crew.  There  are  ))er.sonnel  standing 
watch  on  station  at  all  times  (day  and 
night)  when  a  shij)  or  surfaced 
submarine  is  moving  through  the  water. 

The  Navy  would  have  two  ty])es  of 
lookouts  for  ])ur])oses  of  conducting 
visual  oh.servations;  (1)  'Fhose 
positioned  on  surface  .shi])s,  and  (2) 
those  ])o.sitioned  in  aircraft  or  on  boats. 
Lookouts  positioned  on  surface  .shij).s 
would  he  dedicated  solely  to  diligent 
observation  of  the  air  and  surface  of  thci 
water.  'Fhey  would  have  multi])le 
observation  objectives,  which  include 
hut  are  not  limited  to  detecting  the 
])resence  of  biological  resources  and 
recreational  or  fishing  boats,  observing 
mitigation  zones,  and  monitoring  for 
vessiil  and  personnel  safety  concerns. 

Due  to  aircraft  and  boat  manning  and 
sjjace  restrictions,  lookouts  positioned 
in  aircraft  or  on  boats  would  consist  t)f 
the  aircraft  crew,  pilot,  or  boat  c;rew. 
Lookouts  positioned  in  aircraft  and 
boats  may  necessarily  he  res])onsihle  for 
tasks  in  addition  to  observing  the  air  or 
surface  of  the  water  (for  example, 
navigation  of  a  helicopter  or  rigid  Indl 
inllatahle  boat).  However,  aircraft  and 
boat  lookouts  would,  to  the  maximum 
extent  practicable  and  consistent  with 
aircraft  and  boat  .safety  and  training  and 
testing  reejuirements,  comply  with  the 
observation  objectives  de.scrihed  above 
for  lookouts  positioned  on  surface  ships. 

The  Navy  projjoses  to  use  at  least  one 
lookout  during  the  training  and  testing 
activities  provided  in  'Fable  10. 
Additional  details  on  lookout 
procedures  are  jirovided  in  Gluqjter  11 
of  the  Navy’s  LOA  application  (htip:// 
\v\\'\\'.nnifs.n(Hi(i.gov/pr/pHnni1s/ 
incAdmial.btm^applications). 
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Table  10— Lookout  Mitigation  Measures  for  Training  and  Testing  Activities  Within  the  AFTT  Study  Area 


Number  of  lookouts  Training  and  testing  activities 


2  to  4 .  Mine  countermeasure  and  neutralization  activities  using 

time  delay  would  use  4  lookouts.  If  applicable,  aircrew 
and  divers  would  report  sightings  of  marine  mammals. 
Ship  shock  trials  would  have  a  minimum  of  2-4  look¬ 
outs  depending  on  the  size  of  the  charge. 


1  to  2 


Vessels  using  low-frequency  active  sonar  or  hull-mounted 
mid-frequency  active  sonar  associated  with  ASW  activi¬ 
ties  would  have  either  one  or  two  lookouts,  depending 
on  the  size  of  the  vessel  and  the  status/location  of  the 
vessel. 


1  .  Surface  ships  and  aircraft  conducting  ASW,  ASUW,  or 

MIW  activities  using  high-frequency  active  sonar;  non¬ 
hull  mounted  mid-frequency  active  sonar;  helicopter 
dipping  mid-frequency  active  sonar;  anti-swimmer  gre¬ 
nades;  lEER  sonobuoys;  line  charge  testing;  surface 
gunnery  activities  using  a  surface  target;  surface  mis¬ 
sile  activities  using  a  surface  target;  bombing  activities; 
explosive  torpedo  testing;  elevated  causeway  system 
pile  driving;  towed  in-water  devices;  full  power  propul¬ 
sion  testing  of  surface  vessels;  vessel  movements;  and 
activities  using  non-explosive  practice  munitions,  would 
have  one  lookout. 


Benefit 


Lookouts  can  visually  detect  marine  mammals  so  that  po¬ 
tentially  harmful  impacts  from  explosives  use  can  be 
avoided. 

Trained  lookouts  can  more  quickly  and  effectively  relay 
sighting  information  so  that  corrective  action  can  be 
taken.  Support  from  aircrew  and  divers,  if  they  are  in¬ 
volved,  would  increase  the  probability  of  sightings,  re¬ 
ducing  the  potential  for  impacts. 

Lookouts  can  visually  detect  marine  mammals  so  that  po¬ 
tentially  harmful  impacts  from  Navy  sonar  and  explo¬ 
sives  use  can  be  avoided.  Trained  lookouts  can  more 
quickly  and  effectively  relay  sighting  information  so  that 
corrective  action  can  be  taken.  Support  from  aircrew 
and  divers,  if  they  are  involved,  would  increase  the 
probability  of  sightings,  reducing  the  potential  for  im¬ 
pacts. 

Mine  countermeasure  and  neutralization  activities  with 
positive  control  would  use  one  or  two  lookouts  (de¬ 
pending  on  net  explosive  weight),  with  at  least  one  on 
each  support  vessel.  If  applicable,  aircrew  and  divers 
would  also  report  the  presence  of  marine  mammals. 

Mine  neutralization  activities  involving  diver  placed 
charges  of  up  to  100  lb  (45  kg)  net  explosive  weight 
detonation  would  use  two  lookouts. 

Sinking  exercises  would  use  two  lookouts  (one  in  an  air¬ 
craft  and  one  on  a  vessel). 

At  sea  explosives  testing  would  have  at  least  one  lookout. 

Lookouts  can  visually  detect  marine  mammals  so  that  po¬ 
tentially  harmful  impacts  from  Navy  sonar;  explosives; 
sonobuoys;  gunnery  rounds  and  missiles  using  a  sur¬ 
face  target;  explosive  torpedoes;  pile  driving;  towed 
systems;  surface  vessel  propulsion;  vessel  movements; 
and  non-explosive  munitions  can  be  avoided. 

A  trained  lookout  can  more  quickly  and  effectively  relay 
sighting  information  so  that  corrective  action  can  be 
taken. 


Poreonnel  standing  watch  on  the 
bridge.  Commanding  Officers,  Executive 
Officers,  maritime  jiatrol  aircraft 
aircrews,  anti-submarine  warfare 
helicopter  crews,  civilian  equivalents, 
and  lookouts  woidd  complete  the 
NMFS-approved  Marine  Sjiecies 
Awareness  Training  (MSAT)  prior  to 
.standing  watch  or  serving  as  a  lookout. 
Additional  details  on  the  Navy’s  MSAT 
program  are  providrul  in  Chapter  5  of 
the  AFTT  Draft  EIS/OFIS. 

Mitigation  Zones 

'I’he  Navy  proposes  to  u.se  mitigation 
zones  to  reduce  the  potential  impacts  on 
marine  mammals  from  training  and 
testing  activities.  Mitigation  zones  an; 
measured  as  the  radius  from  a  source 
and  represent  a  distance  that  the  Navy 
would  monitor.  Mitigation  zones  are 
applied  to  acou.stic  stres.sors  (i.e.,  non- 
impulsive  and  impulsive  sound),  and 
physical  .strike  and  di.stnrhance  (e.g., 
vessel  movement  and  bombing 
exerci.ses).  In  each  in.stance.  visual 
detections  of  marine  mammals  would  he 


communicated  immediatelv  to  a  watch 
station  for  information  di.ssemination 
and  ajjpropriate  action.  Acou.stic 
detections  would  he  communicated  to 
lookouts  jjo.sted  in  aircraft  and  on 
surface  ve.ssels. 

Mo.st  of  the  current  mitigation  zones 
for  activities  that  involve  the  u.se  of 
impulsive  and  non-imjjulsive  soun;es 
were  originally  designed  to  reduce  the 
potential  for  onset  of  T’TS.  The  Navv 
updated  their  acoustic  modeling  to 
incorjioratc;  new  hearing  threshold 
metrics  (i.e.,  upper  and  lower  frecpiency 
limits),  new  marine  mammal  densitv 
data,  and  factors  such  as  an  animal’s 
likely  i)resence  at  various  depths.  An 
ex])lanation  of  the  acou.stic  modeling 
process  can  he  found  in  the  Marine 
Species  Modeling  Team  Technical 
Rejjort  (II.S.  Dcipartment  of  the  Navv. 
201 2a). 

As  a  result  of  ui)dafes  to  the  acoustic 
modeling,  some  of  the  ranges  to  effects 
are  larger  than  previous  model  outputs. 
Due  to  the  ineffectiveness  associated 
with  mitigating  such  large  areas,  the 


Navy  is  unable  to  mitigate  for  onset  of 
TTS  during  every  activity.  However, 
some  ranges  to  effects  are  smalhjr  than 
previous  models  estimated,  and  the 
mitigation  zones  were  adju.sted 
accordingly  to  provide  consi.stency 
ac:ross  the  measures.  Tlie  Navy 
developed  each  j)rf)po.sed  mitigation 
zone  to  avoid  or  reduce  the  potential  for 
onset  of  the  lowe.st  level  of  injury, 
j)ermanent  threshold  shift  (PTS).  out  to 
the  ])redicted  maximum  range  (except 
for  .shock  trials;  a  detailed  discussion  of 
how  shock  trial  mitigation  zones  were 
developed  is  pre.sented  in  Cha})ter 
0.1. 7.1  of  the  Navy’s  LOA  aj)plication). 
Mitigating  to  the  predicted  maximum 
range  to  PTS  also  mitigates  to  the 
jmidicted  maximum  range  to  onset 
mortality  (1  j)ercent  mortality),  onset 
slight  lung  injury,  and  onset  slight 
gastrointestinal  tract  injury,  since  the 
maximum  range  to  effects  for  these 
criteria  are  shorter  than  for  ITS. 
Furthermore,  in  most  ca.ses,  the 
predicted  maximum  range  to  PTS  also 
covers  the  jjredicted  average  range  to 


7094 


Federal  Register /Vol.  78,  No.  21 /Thursday,  January  31,  2013 / Proposed  Rules 


TTS.  Tal)les  11  and  12  suinniarizo  the 
prediiled  average  range  to  3TS,  average 
range  to  PTS,  inaxiinuin  range  to  PT.S, 
and  recoininended  mitigation  zone  for 
eacli  activity  category,  based  on  the 
Navy's  acou.stic  ])ropagation  modeling 
results.  It  is  important  for  the  Navy  to 
have  standardized  mitigation  zones 
\vherev(;r  training  and  testing  mav  he 
conducted.  The  information  in  Tables 
11  and  12  was  develojMid  in 
consideration  of  both  Atlantic  and 
Pacific  Ocean  conditions,  marine 
mammal  species,  environmental  factors. 


effectiveness,  and  o])erational 
assessments.  Tlujndbre,  the  ranges  to 
effects  in  Tables  11  and  12  provide 
effective  values  that  ensure  a])propriate 
mitigation  ranges  for  both  Atlantic  Fhiet 
and  Pacific  FUiet  activities,  and  mav  not 
align  with  range  to  effects  values  found 
in  other  tables  of  the  Navy's  hOA 
aj)plication. 

The  Navy’.s  proposed  mitigation  zones 
are  hascul  on  the  longest  range  for  all  the 
marine  mammal  and  .sea  turtle 
functional  hearing  groups.  Most 
mitigation  zones  were  drivmi  by  the 


high-freciuency  cetaceans  or  sea  turtles 
functional  hearing  groipi.  Therefore,  the 
mitigation  zones  are  imae  con.servative 
for  the  remaining  functional  hearing 
groups  (low-fnujuency  and  mid- 
fr(K]uency  cetaceans,  and  ])inni])eds). 
and  likely  cover  a  larger  portion  of  the 
])otential  range  to  onset  of  TTS. 
Additional  information  on  the;  (s.stimated 
range  to  effects  for  each  acou.stic  stre.ssor 
is  detailed  in  (’,ha])ter  11  of  the  Navy's 
hOA  application  [http:// 
\\\v\\’.nn\ls.no(ia.gov/pr/ permits/ 
incident  (il.htmtia})])li(:at  ions]. 


Table  11— Predicted  Average  Range  to  TTS  and  Average  and  Maximum  Range  to  PTS  and  Recommended 

Mitigation  Zones 


Activity  category 

Representative 

source 

(bin)* 

Predicted  average 
range  to  TTS 

Predicted  average 
range  to  PTS 

Predicted  maximum 
range  to  PTS 

Recommended 
mitigation  zone 

Non-Impulsive  Sound 

Low-Frequency  and 
Hull-Mounted  Mid- 
Frequency  Active 
Sonar. 

SQS-53  ASW  hull- 
mounted  sonar 
(MF1). 

4,251  yd.  (3,887  m)  .. 

281  yd.  (257  m)  .  j 

<292  yd.  (<267  m)  .... 

6  dB  power  down  at 
1,000  yd.  (914  m); 

4  dB  power  down  at 
500  yd.  (457  m); 
and  shutdown  at 

200  yd.  (183  m). 

High-Frequency  and 
Non-Hull  Mounted 
Mid-Frequency  Ac¬ 
tive  Sonar. 

AQS-22  ASW  dip¬ 
ping  sonar  (MF4). 

226  yd.  (207  m)  . 

<55  yd.  (<50  m)  . 

<55  yd.  (<50  m)  . 

200  yd.  (183  m). 

Explosive  and  Impulsive  Sound 


Improved  Extended 

Echo  Ranging 
Sonobuoys. 

Explosive  Sonobuoys 
using  0.6-2. 5  lb. 

NEW. 

Anti-Swimmer  Gre¬ 
nades. 

Explosive  sonobuoy 
(E4). 

Explosive  sonobuoy 
(E3). 

Up  to  0.5  lb.  NEW 
(E2). 

434  yd.  (397  m)  . 

290  yd.  (265  m)  . 

190  yd.  (174  m)  . 

156  yd.  (143  m)  . 

113  yd.  (103  m)  . 

83  yd.  (76  m)  . 

563  yd.  (515  m)  . 

309  yd.  (283  m)  . 

182  yd.  (167  m)  . 

600  yd.  (549  m). 

350  yd.  (320  m). 

200  yd.  (183  m). 

Mine  Countermeasure 
and  Neutralization 
Activities  Using 
Positive  Control  Fir¬ 
ing  Devices. 

Dependent  on  charge  size  (see  Table  12) 

Mine  Neutralization 

Diver  Placed  Mines 
Using  Time-Delay 
Firing  Devices. 

Up  to  20  lb.  NEW 
(E6). 

647  yd.  (592  m)  . 

232  yd.  (212  m)  . 

469  yd.  (429  m)  . 

1,000  yd.  (915  m). 

Ordnance  Testing 
(Line  Charge  Test¬ 
ing). 

Numerous  5  lb. 
charges  (E4). 

434  yd.  (397  m)  . 

156  yd.  (143  m)  . 

563  yd.  (515  m)  . 

900  yd.  (823  m).** 

Gunnery  Exercises — 
Small-  and  Medium- 
Caliber  (Surface 
Target). 

40  mm  projectile  (E2) 

190  yd.  (174  m)  . 

83  yd.  (76  m)  . 

182  yd.  (167  m)  . 

200  yd.  (183  m). 

Gunnery  Exercises — 
Large-Caliber  (Sur¬ 
face  Target). 

5  in.  projectiles  (E5  at 
the  surface***). 

453  yd.  (414  m)  . 

186  yd.  (170  m)  . 

526  yd.  (481  m)  . 

600  yd.  (549  m). 

Missile  Exercises  up  to 
250  lb.  NEW  (Sur¬ 
face  Target). 

Maverick  missile  (E9) 

949  yd.  (868  m)  . 

398  yd.  (364  m)  . 

699  yd.  (639  m)  . 

900  yd.  (823  m). 

Missile  Exercises  up  to 
500  lb.  NEW  (Sur¬ 
face  Target). 

Harpoon  missile 
(E10). 

1,832  yd.  (1,675  m)  .. 

731  yd.  (668  m)  . 

1,883  yd.  (1,721  m)  .. 

2,000  yd.  (1.8  km). 

Bombing  Exercises  .... 

MK-84  2,000  lb. 
bomb  (El 2). 

2,513  yd.  (2.3  km)  .... 

991  yd.  (906  m)  . 

2,474  yd.  (2.3  km)  .... 

2,500  yd.  (2.3  km).** 
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Table  11— Predicted  Average  Range  to  TTS  and  Average  and  Maximum  Range  to  PTS  and  Recommended 

Mitigation  Zones— Continued 


Activity  category 

Representative 

source 

(bin)‘ 

Predicted  average 
range  to  TTS 

Predicted  average 
range  to  PTS 

Predicted  maximum 
range  to  PTS 

Recommended 
mitigation  zone 

Torpedo  (Explosive) 

MK-48  torpedo  (Ell) 

1,632  yd.  (1.5  km)  .... 

697  yd.  (637  m)  . 

2,021  yd.  (1.8  km)  .... 

2,100  yd.  (1.9  km). 

Testing. 

Sinking  Exercises  . 

Various  sources  up  to 
the  MK-84  2,000 
lb.  bomb  (El  2). 

2,513  yd.  (2.3  km)  .... 

991  yd.  (906  m)  . 

2,474  yd.  (2.3  km)  .... 

2.5  nm  (4.6  km).‘‘ 

Ship  Shock  Trials  in 

JAX  Range  Com- 

10,000  lb.  charge 
(HBX). 

5.8  nm  (10.8  km)  . 

2.7  nm  (4.9  km)  . 

4.8  nm  (8.9  km)  . 

3.5  nm  (6.5  km). 

plex. 

40,000  lb.  charge 
(HBX). 

9.2  nm  (17  km)  . 

3.6  nm  (6.6  km)  . 

6.4  nm  (11.9  km)  . 

3.5  nm  (6.5  km). 

Ship  Shock  Trials  in 
VACAPES  Range 

10,000  lb.  charge 
(HBX). 

9  nm  (16.7  km)  . 

2  nm  (3.6  km)  . 

4.7  nm  (8.7  km)  . 

3.5  nm  (6.5  km). 

Complex. 

40,000  lb.  charge 
(HBX). 

10.3  nm  (19.2  km)  .... 

3.7  nm  (6.8  km)  . 

7.6  nm  (14  km)  . 

3.5  nm  (6.5  km). 

At-Sea  Explosive  Test¬ 
ing. 

Various  sources  less 
than  10  lb.  NEW 
(E5  at  various 
depths‘‘‘). 

525  yd.  (480  m)  . 

204  yd.  (187  m)  . 

649  yd.  (593  m)  . 

1,600  yd.  (1.4  km).‘‘ 

Elevated  Causeway 
System — Pile  Driv- 

24  in.  steel  impact 
hammer. 

1,094  yd.  (1,000  m)  .. 

51  yd.  (46  m)  . 

51  yd.  (46  m)  . 

60  yd.  (55  m). 

ing. 

ASW:  Anti-submarine  warfare;  JAX:  Jacksonville;  NEW;  Net  explosive  weight;  PTS;  Permanent  threshold  shift;  TTS;  Temporary  threshold  shift; 
‘This  table  does  not  provide  an  inclusive  list  of  source  bins;  bins  presented  here  represent  the  source  bin  with  the  largest  range  to  effects 
within  the  given  activity  category. 

**  Recommended  mitigation  zones  are  larger  than  the  modeled  injury  zones  to  account  for  multiple  types  of  sources  or  charges  being  used. 
***The  representative  source  bin  E5  has  different  range  to  effects  depending  on  the  depth  of  activity  occurrence  (at  the  surface  or  at  various 
depths). 

Table  12— Predicted  Range  to  Effects  and  Mitigation  Zone  Radius  for  Mine  Countermeasure  and 
Neutralization  Activities  Using  Positive  Control  Firing  Devices 


Mine  countermeasure  and  neutralization  activities  using  diver  placed 
charges  under  positive  control" 

Predicted  aver-  Predicted  aver-  Predicted  max-  _ . 

agerarjelo  ageja,|e,o  imum  „nga  to 


563  yd.  (515  600  yd.  (549  545  yd.  (498  169  yd.  (155  301  yd.  (275  350  yd.  (320 

m).  m).  m).  m).  m).  m). 

649  yd.  (593  800  yd.  (732  587  yd.  (537  203  yd.  (185  464  yd.  (424  500  yd.  (457 

m).  m).  m).  m).  m).  m). 

648  yd.  (593  800  yd.  (732  647  yd.  (592  232  yd.  (212  469  yd.  (429  500  yd.  (457 

m).  m).  m).  m).  m).  m). 

964  yd.  (882  1 ,200  yd.  (1 .1  1 ,532  yd.  473  yd.  (432  789  yd.  (721  800  yd.  (732 

m).  km).  (1,401  m).  m).  m).  m). 

996  yd.  (91 1  1 ,600  yd.  (1 .4  969  yd.  (886  438  yd.  (400  850  yd.  (777  850  yd.  (777 

m).  m).  m).  m).  m).  m). 

1,883  yd.  2,000  yd.  (1.8  .  Not  Applica- 

(1,721  m).  km).  ble. 

2,021yd.  2,100  yd.  (1.9  .  Not  Applica- 

(1,848  m).  km).  ble. 


PTS;  Permanent  threshold  shift;  TTS:  Temporary  threshold  shift. 

‘These  mitigation  zones  are  applicable  to  all  mine  countermeasure  and  neutralization  activities  conducted  in  all  locations  that  Tables  2.8-1  through  2.8-5  in  the 
AFTT  DEIS/OEIS  specifies. 

"These  mitigation  zones  are  only  applicable  to  mine  countermeasure  and  neutralization  activities  involving  the  use  of  diver  placed  charges.  These  activities  are 
conducted  in  shallow-water  and  the  mitigation  zones  are  based  only  on  the  functional  hearing  groups  with  species  that  occur  in  these  areas  (mid-frequency 
cetaceans  and  sea  turtles). 

‘"The  E7  bin  was  only  modeled  in  shallow-water  locations  so  there  is  no  difference  for  the  diver  placed  charges  category. 

""The  E8  bin  was  only  modeled  for  surface  explosions,  so  some  of  the  ranges  are  shorter  than  for  sources  modeled  in  the  E7  bin  which  occur  at  depth. 


Charge  size  net 

General  mine  countermeasure  and  neutralization  activities  using  posi¬ 
tive  control  firing  devices* 

explosive 
weight  (bins) 

Predicted  aver¬ 
age  range  to 
TTS 

Predicted  aver¬ 
age  range  to 
PTS 

Predicted  max¬ 
imum  range  to 
PTS 

Recommended 
mitigation  zone 

2.6-5  lb.  (E4) 

434  yd.  (474 

197  yd.  (180 

563  yd.  (515 

600  yd.  (549 

m). 

m). 

m). 

m). 

6-10  lb.  (E5) 

525  yd.  (480 

204  yd.  (187 

649  yd.  (593 

800  yd.  (732 

m). 

m). 

m). 

m). 

11-20  lb.  (E6) 

766  yd.  (700 

288  yd.  (263 

648  yd.  (593 

800  yd.  (732 

m). 

m). 

m). 

m). 

21-60  lb. 

1,670  yd. 

581  yd. (531 

964  yd.  (882 

1,200  yd.  (1.1 

(E7)‘‘‘. 

(1,527  m). 

m). 

m). 

km). 

61-100  lb. 

878  yd.  (802 

383  yd.  (351 

996  yd.  (911 

1,600  yd.  (1.4 

(E8)‘‘‘‘. 

m). 

m). 

m). 

m). 

250-500  lb. 

1 ,832  yd. 

731  yd. (668 

1 ,883  yd. 

2,000  yd.  (1.8 

(E10). 

(1,675  m). 

m). 

(1,721  m). 

km). 

501-650  lb. 

1 ,632  yd. 

697  yd.  (637 

2,021  yd. 

2,100  yd.  (1.9 

(Ell). 

(1,492  m). 

m). 

(1,848  m). 

km). 

169  yd.  (155 
m). 

203  yd.  (185 
m). 

232  yd.  (212 
m). 

473  yd.  (432 
m). 

438  yd.  (400 
m). 


301  yd. (275 
m). 

464  yd.  (424 
m). 

469  yd.  (429 
m). 

789  yd.  (721 
m). 

850  yd.  (777 
m). 


Whon  niino  noiitralizatioii  activitios 
using  (livor  plac;o(l  charges  (up  to  a  20 
11).  NEW)  are  conducted  with  a  time- 


delay  firing  device,  the  detonation  is  not  authorized  until  the  area  is  clear  at 
fused  with  a  s])ecified  time-delay  hy  the  the  time  the  fuse  is  initiated.  During 
personnel  conducting  the  activity  and  is  these  activities,  the  detonation  cannot 
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'1',;'"""“'^ . l™f'liuH„.,oi.sini,i„l,Ki 

(iiK.  t()  hunijin  safety  concerns.  Tlie 


K|  .  . '  '  11^.  1  no 

Navy  ,.s  proposing  to  modify  tlie  number 
of  lookonts  currently  n.sed  f\,r  mine 


Area  Offthe  Southeast  United  Stales 


.  . ii.-x.w  Hji  mine 

neutralization  activities  using  diver- 
placed  time-delay  firing  devices.  As  a 
leference  the  ciirrenl  mitigation 
involves  the  n.se  of  six  lookouts  and 
>'-00  small  rigid  hull  inflatable  boats 
,  VO  fmiJ^onts  positioned  in  each  of  the 
Iiree  boats)  for  mitigation  zones  einial 
to  or  larger  than  1.400  yd.  (i.^oo  .J), 
four  lookouts  and  two  boats  for 
nnfi^ition  zone.s  smaller  than  1.400  vd. 
(  .280  Ill),  winch  was  nicoriiorated  into 

ho  current  Silver  Strand  Training 

f'Oniplex  IHA  to  minimize  the 

possibility  „f  take  by  .serious  injurv  or 

nioilality  (which  is  not  authorized' 
nnder  an  lUA).  The  Navy  has 

c  otm  in^  using  six  lookouts  and 

three  boats  in  the  long-term  is 
nnpracticable  to  iinjilement  from  an 
operational  .standpoint  due  to  the 
nn]iact  that  it  is  causing  on  resource 
roquiremenfs  (i.e..  limited  j)er.sonnel 
resources  and  boat  availability).  During 
HUn  it ms  using  up  to  a  20  lb.  NEW  (bin 
h(>)  (lefonalioii.  the  Navy  is  {irojiosiiig  to 
i.ive  four  lookouts  and  two  small  righl 
luill  inflatable  boats  (two  lookouts  ^ 

oftlietwoboal.s).  In 
addition,  when  aircraft  are  used  the 
pilot  or  member  of  the  aircrew  will 

■"TiLfc i»'‘‘hional  lookout. 

NMleS  believes  that  the  Navy’s 
propo.sed  modification  to  this  initi»alion 

measure  will. still  reihice  the  poteiiTial 

tor  miury  or  inortalilv  for  several 
reasons:  (1)  The  Navy’s  acou.slic 
propagation  modeling  results  show  that 
tile  jiredicled  ranges  to  TTS  and  PTS  for 
mine  neutralization  diver  iilace  mines 
using  time-delay  firing  devices  do  not 
exceed  847  yd  (.592  m).  which  is  well 
^^Htnn  the  propo.sed  l.OOO-vd  (915-m) 
mitigation  zone;  (2)  the  nninber  of 
lookouts  fora  1.()()()-vd  (9l.5-m) 
imtigafion  zone  would  not  change;  (3) 
the  maximum  net  explosive  weight 
won  d  decrea.se  from  29  lb  (currently)  to 
^0  Ih  (proposed):  (4)  the  Navy  would 
continue  to  monitor  the  mitigation  zone 
or  .to  minutes  before,  during,  and  30 
ciftj  the  iictivity  to  ensure  that  the  area 

.  rlear  of  marine  mammals;  and  (.5) 

time-delay  firing  device  activities  are 

only  conductecl  (luring  (layhghl  hours. 

Mitif’diion  Awas  ' 

rlio  Niiyy  |>r.ipi,s,5,,  ' 

«ivoral  ; 

di-fined  habitat  areas  in  the  AFTT  Studv  I 

areas  as  mitigation  areas.”  It  is  < 

'"'l>nrlanlton„l„ih„lll„M„ilig,„i„„  1 

rai,iisiiri!s  )iro|)oso(i  for  ini|)lnni(!nliilioii  l 

de.scribed.  *' 


Several  mitigation  measures  are 
propo.sed  for  implementation  within 
,  pre-defnied  boundaries  of  a  North 

Atlantic  right  whale  mitigation  area  off 
th(.  southea.sl  United  Stales  annuallv 
during  calving  season  between 
ijj  November  1.5  and  April  15.  'rh(> 

I  southeast  United  States  mitigation  area 
,r  .wlefined  as  follows  (and  dejiicted  in 
Hgnn;  4-1  of  the  bOA  apjilication);  A 
j  a  nm  (9.3  km)  buffer  around  the  coastal 

"  Nn  0 5' 

Noi  lh  from  the  coa.sl  out  15  nm  (27  8 
'valers  between 

■to  la  North  and  28"()()'  North  from  the 
coast  out  5  nm  (9.3  km). 

The  Navy  would  not  conduct  the 
1  lollowing  activities  within  the 

mitigation  area: 

•  High-frecpiency  and  non-hull 
mounted  mid-fre(,uency  active  sonar 
(excluding  helicopter  (lippi„„j 

•  Mi.s.sile  activities  ((^plosive  and 
I  oon-ex])losive) 

•  bombing  exercises  (explosive  and 
jj  oon-exjilosive) 

•  Underwater  detonations 

•  Improved  extended  echo  rangine 

sonobuoy  exercises  ^  ^ 

•  ^’»rpedo  exercises  (explosive) 

•  *Small-.  medium-,  and  large-caliber 
gminery  exercises 

llie  Navy  would  minimize,  to  the 
,  jmmmuniext.nit,^ 

the  following  .sy.stems  within  the 
mitigation  area; 

•  •hdicoptordi])pingu.sing  active 

sonar 

•  bow-fre(]uency  and  hull-mounled 
mid-frequency  active  .sonar  u.sed  for 
navigation  training 

•  bow-frequency  and  hull-mounted 
n  id-frec]uency  active  sonar  used  for 
object  detection  exercises 

before  transiting  through  or  conducting 

the  inil'i!’ ‘»■l'■vitie.s  within 
the  mitigation  area,  the  Navv  would 

communicate  with  the  Fleet'  Area 
Control  and  Surveillance  Facility  I 

jiicksonville  to  obtain  Early  Warning 
Sy.steni  N(irth  Atlantic  right  whale  i 

.s.ght.ngsdata.  The  Fleet  Area  Control 
and  Surveillance  Facility,  Jacksonville 
u  Olid  advi.se  sliqis  of  all  reported  '1 

whale  sightings  in  the  vicinity  of  the  i 

mi  igatumania  to  help  ships  anci  aircraft  t: 

^vith  North  b 

Atlantic  right  whales.  Commander 

Submarine  Force  I  Jnited  Stales  Atlantic  a, 
Icct  would  coordinate  anv  submarine 
ojmrations  that  may  require  approval  '  n 
liomtheFhHitAniafJitrolaml  h 

Wei  lance  Facility,  Jack.sonville.  p 

U  hen  tnmsiting  within  the  mitigation  w 

aica,  all  Navy  ve.s.sels  would  exercise 
extreme  caution  and  proceed  at  the  in 


.slmye.s|  .spood  that  is  consi.slenl  with 

V,  ssek ‘‘“‘I  operations. 
V(  ssels  would  imjilement  speed 

reductions  under  any  of  the  followiim 

condilion.s:(i)Aft(.,-th(.v()h.s,>rvea 

North  Atlantic  right  whale;  (2)iflhev 
<'ie  within  5  nm  (9  km)  of  a  sighting' 

;';;P<>'bul  withinlhepa.st12h(mr,s.;  or(3) 
"hen  operating  at  night  or  during 
periods  of  poo,-  visibililv.  The  Navv 

won  d  minimize  to  the  maximum  ext, mt 

actKablenorth-.south  transits  through 

llie  mitigation  area.  The  Navv  mav  ^ 
perio(hcally  travel  in  a  north-south 
direction  during  training  and  te.sliim 
activities  due  to  ojierational 
mquirements.  If  ncirth-south  directional 
'<!  el  IS  required  during  training  or 
testing  activities,  the  Navy  would 
miplement  the  increased  caution  and 

North  Atlantic  Right  Whale  Mitigation 
Area  Off  the  Northeast  United  States 


I  wo  important  North  Atlantic  right 

whale  foraging  habitats,  the  Great  South 
Cl  annel  and  Cape  Cod  Bay,  are  located 
(itf  the  northeast  United  States  Th(>.se 
two  areas  comprise  the  northeast  United 
Stati.s  mitigation  area,  which  apiily 
.vear-round  and  are  defhmd  as  follows- 

•  -South  Channel: -I’he  ar,ia 

liounded  by  41°4()'  Norlh/89°45'  West- 
(unr  '’■'«'  N(;rtii/ 

42*04  8' ^  '«’""(l«l  bv 

42  04.8  Norlh/70°10' We.st  - 42°12' 
North/70°i5MV(i.st:42°12'Nc)rth/7(F3(r 

V\(!st.  41  4fo8' North/70°3(r  We.st  and 
<m  the  south  and  east  hv  the  interior 
shoreline  of  Cape  Cod,  Massachmsetts 
1  he  Navy  would  not  conduct  the 
tollowing  activities  within  the 

'  '';i  si)(i(;ifi„,l  ilislHiittis 

horn  the  mitigation  area- 

•  Improved  extended  echo  ranging 
sonobuoy  exerci.ses  in  or  within  3  nm 
(a. 8  km)  of  the  mitigation  area 

•  boinbing  exercises  (exjilosive  and 
iion-exj)losive) 

•  Underwater  detonations 

•  Torpedo  exerci.ses  (exjilosive) 

1  he  Navy  would  minimize  to  the 

|maximum  (ixlcint  ,irac;ti(^ 
the  fo  lowing  .sy.stems  within  the 

boundaries  of  the  mitigation  area- 

•  l.ow-frequency  and  hull-mounted 
active  sonar 

•  Ibgh-lrequencv  and  non-hull 
niounled  mid-fre(,uency  active  .sonar, 
including  helicojiter  dijiping 
behmi  transiting^ 

'Mth  a  surface  ve.ssel.  the  Navv  would 
conduct  a  jirior  weh  (jiierv  or  email 
nicjuiry  to  the  NMFS  Northeast  U.S. 
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Right  VVliale  Sigliting  Advisory  System 
in  order  to  ol)tain  tlie  latest  North 
Atlantic  right  whale  sighting 
inlbrination.  Whcai  transiting  within  the 
mitigation  area.  Navy  ve.ssels  would 
exercise  extreme  caution  and  ])roceed  at 
th(!  slowest  speed  that  is  consistent  with 
safety,  mission,  training,  and  o])erations. 
Vessels  would  imphanent  speed 
nalnctions  under  the  following 
conditions:  (1)  After  they  observe  a 
North  Atlantic  right  whale:  (2)  if  they 
are  within  5  nm  (t)  km)  of  a  sighting 
reported  within  the  past  week:  or  (3) 
when  operating  at  night  or  during 
periods  of  ])oor  visibility.  These 
additional  sj)eed  reductions  .shall  he 
implemented  according  to  Rule  (i  of  the 
International  Navigation  Rules 
((COLREGS,  1972). 

Additional  mitigation  would  be 
recjuired  when  conducting 'ror])edo 
Exercises  (TdRPEXs)  in  the  Northeast 
Right  Whale  Mitigation  Area.  Surface 
vessels  and  submarines  woidd  maintain 
a  sjjeed  of  no  more  than  10  knots  (19 
km/hr.)  during  transit;  and  torpedo 
exerci.se  firing  ves.sel  si)eeil.s  would 
range  from  10  knots  (19  km/hr.)  during 
normal  firing,  18  knots  (33.3  km/hr.) 
during  submarine  target  firing,  and  in 
excess  of  18  knots  (33.3  km/hr.)  during 
surface  ves.sel  target  firing  (speeds  in 
excess  of  18  knots  would  occur  for  a 
short  time  |e.g.,  lO-l.l  min.|). 

The  Navy  would  conduct  all  non- 
exi)losive  toipedo  testing  during 
daylight  hours  in  Beaufort  sea  .states  of 
3  or  le.ss  to  increase  the  probability  of 
marine  mammal  detection.  Mitigation 
would  include  visual  oh.servation 
immediately  before  and  during  the 
exerci.se  within  the  immediate  vicinity 
of  the  activity.  During  the  conduct  of  the 
te.st,  visual  surveys  of  the  test  area 
would  he  conducted  by  all  vessels  and 
aircraft  involved  in  the  exercise  to 
detect  the  pre.sence  of  marine  mammals. 
The  test  scenario  would  not  commence 
if  concentrations  of  Boating  vegetation 
(Sdrgdssum  or  kelj)  patties)  are  observed 
in  the  immediate  vicinity  of  the  activity. 
The  test  scenario  would  cease  if  a  North 
Atlantic  right  whale  is  visually  detected 
within  the  immediate  vicinitv  of  the 
activity.  The  test  scenario  woidd  re¬ 
commence  if  any  one  of  the  following 
conditions  are  met:  (1)  The  animal  is 
observed  exiting  the  immediate  vicinity 
of  the  activity.  (2)  the  animal  is  thought 
to  have  exited  the  immediate  vicinity  of 
the  activity  based  on  its  course  and 
speed,  or  (3)  the  immediate  vicinity  of 
the  activity  has  been  clear  from  any 
additional  sightings  for  a  period  of  30 
minutes. 


North  Atlantic  Right  Whale  Mid- 
Atlantic  Mitigation  Area 

A  North  Atlantic  right  whale 
migratory  route  is  located  off  the  mid- 
Atlantic  c:oast  of  the  United  States. 

When  transiting  within  the  mitigation 
area,  the  Navy  would  practice  increa.sed 
vigilance,  exercise  extreme  caution,  and 
proceed  at  the  slowe.sl  speed  that  is 
consistent  with  .safety,  mission,  and 
training  and  testing  objectives.  'I’liis 
mitigation  area  would  apjily  from 
November  1  through  April  30  and 
would  he  defined  as  follows: 

•  Block  Island  Sound:  The  area 
hounded  hv  40°.'51'.'i3.7"  North/ 
070°30'44.9"  West;  41°20'14.1"  North/ 
070°49'44.T'  West 

•  New  York  and  New  )er.sey:  20  nm 
(37  km)  .seaward  of  the  line  between 
40°29'42.2"  North/073°.'5.'j'.'57.0"  West 

•  Delaware  Bay:  38°.'52'27.4"  North/ 
07.'i°01'32.1"  We.st 

•  Chesapeake  Bay:  37°00'30.9"  North/ 
075°57"5Q.5"  We.st  ' 

•  Morehead  City,  North  Carolina: 
34°41'32.0"  North/07{)°40'08.3"  West 

•  Wilmington,  North  Carolina, 
through  South  Carolina,  and  to 
Brunswick,  Georgia:  Within  a 
continuous  area  20  nm  from  shore  and 
west  hack  to  shore  hounded  by 
34°10'30"  North/077°49'12"  VVest; 
33‘’.''i()'42"  North/077°31'30"  West; 
33°3()'30"  North/077°47'00"  We.st; 
33°28'24"  North/078°32'30"  West; 
32°.'59'0(i"  North/078°.'50'18"  We.st: 

31  °.'50'00"North/080°33'l  2"  West; 
31°27'00"  North/080°.'51'30"  We.st 

Planning  Awareness  Areas 

The  Navy  has  designated  several 
planning  awareness  areas  (PAAs)  based 
on  locations  of  high  productivity  that 
have  been  correlated  with  high 
concentrations  of  marine  mammals 
(such  as  persistent  oceanographic 
features  like  upwellings  associated  with 
the  Gulf  Stream  front  where  it  is 
deflected  off  the  east  coast  near  the 
Outer  Banks),  and  areas  of  stee]) 
bathymetric  contours  that  are 
freiiuented  by  deej)  diving  marine 
mammals  such  as  heakeil  whales  and 
sperm  whales. 

For  events  involving  active  sonar,  the 
Navy  would  avoid  planning  major 
exercises  in  planning  awareness  areas 
(Figure  11-1  in  the  EGA  ajijilication) 
when  feasible.  To  the  extent 
operationally  feasible,  the  Navy  would 
not  conduct  more  than  one  of  the  five 
major  exercises  or  similar  scale  events 
per  year  in  the  Gulf  of  Mexico  planning 
awanmess  area.  If  national  security 
needs  require  the  conduct  of  more  than 
five  major  exercises  or  similar  scale 
events  in  the  planning  awan!ne.s.s  areas 


jier  year,  or  more  than  one  within  the  j 

Gulf  of  Mexico  planning  awarene.ss  area 
per  year,  the  Navy  would  provide  NMFS 
with  jirior  notification  and  include  the 
information  in  any  as.sociated  after¬ 
action  or  monitoring  reports. 

Getacean  and  Sound  Mapping 

NMFS  Office  of  Protected  Resources 
standardly  considers  available 
information  about  marine  mammal 
habitat  use  to  inform  discussions  with 
ajijilicants  regarding  potential  spatio 
temporal  limitations  of  their  activities 
that  might  help  effect  the  least 
practicable  adverse  impact  (e.g.. 

Planning  Awareness  Areas).  Tlirough 
the  Getacean  and  Sound  Majijhng  effort 
[w’W’n.ddtsodnd.nodd.gov),  NOAA’s 
Getacean  Density  and  Di.strihution 
Majijhng  Working  Group  (GetMap)  is 
currently  involved  in  a  process  to 
compile  available  literature  and  solicit 
expert  review  to  identify  areas  and 
times  where  species  are  known  to 
concentrate  for  specific  behaviors  (e.g.. 
feeding,  hreeding/calving,  or  migration) 
or  he  range-limited  (e.g.,  small  resident 
jiopulations).  The.se  areas,  called 
Biologically  Imjiortant  Areas  (BlAs).  are 
useful  tools  for  planning  and  impai:t 
assessments  and  are  being  jirovided  to 
the  public  via  the  GetSound  Web  site, 
along  with  a  summary  of  the  supiiorting 
information.  While  the.se  BIAs  are 
useful  tools  for  analysts,  any  decisions 
regarding  protective  measures  ha.sed  on 
the.se  areas  must  go  through  the  normal 
MMPA  evaluation  process  (or  any  other 
statutory  proce.ss  that  the  BIAs  are  u.sed 
to  inform) — the  designation  of  a  BIA 
does  not  pre-supjiose  any  .sjiecific 
management  decision  associated  with 
those  areas.  Additionally,  the  BIA 
process  is  iterative  and  the  areas  will  he 
updated  as  new  information  becomes 
available.  Gurrently.  NMFS  has 
published  BIAs  for  the  Arctic  Slope  and 
some  in  Hawaii.  The  BIAs  in  other 
regions,  such  as  the  Atlantic  and  West 
Goast  of  the  continental  U.vS.  are  still  in 
development.  We  have  indicated  to  the 
Navy  that  once  these  BIAs  are  complete 
and  ])ut  on  the  Web  site,  wi;  may  need 
to  discn.ss  whether  (in  the  context  of  the 
nature  and  scojie  of  any  Navy  activities 
])lanned  in  and  around  the  BIAs,  what 
imjiacts  might  he  anticipated,  and 
jiracticahility)  additional  protective 
measures  might  he  apjirojiriate. 

Stranding  HdS])onsd  Plan 

NMFS  and  the  Navy  developed 
Stranding  Resjionse  Plans  for  the  Study 
Areas  and  Range  Gomplexes  that  make 
up  the  AFTT  Study  Area  in  2009  as  jiart 
of  the  previous  incidental  take 
authorization  proce.ss.  The  Stranding 
Respon.se  Plans  are  sjiecifically 


L 
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intondod  to  oiitlino  the  applioabU:  (•(» 

riHiuiruimnits  tho  authorizations  aro  liai 

conditioned  upon  in  the  ovont  that  a  I 

marine  mammal  stranding  is  reported  in  I  o 
the  east  coast  Range  C'.omplexes  and  >ni 

AFAST  Study  Area  during  a  major 
training  exercise.  NMFS  considers  all  si>i 
plausible  causes  within  the  course  ol  a  un 
stranding  investigation  and  these  plans  ac 
in  no  wav  jiresnme  that  any  strandings 
in  a  Navv  range  complex  are  related  to.  (•(' 
or  caused  hv,  Navy  training  and  testing 
activities,  absent  a  determination  made 
during  investigation.  The  plans  are 
designed  to  acldress  mitigation, 
monitoring,  and  compliance.  The  Navy 
is  cnrrentlv  working  with  NMFS  to  ‘ 

refine  these  plans  for  the  new  AH  1 
Study  Area.  The  current  Stranding 
Respon.se  Flans  are  available  for  review 
here;  bU})://\v\v\v.nn}fs.n(Hm.gov/pi/  ‘- 

pfmnits/incichntalMtm^applicfitions. 

Mitigotion  Conclusions  a 

NMFS  has  carefully  evaluated  the 
Navy’s  projiosed  mitigation  measures  i 

and  considered  a  broad  range  of  other  1 

measures  in  the  context  of  ensuring  that  i 
NMFS  prescribes  the  means  ol  ellecting  ( 

the  least  jiracticahle  adverse  impact  on  < 

the  affected  marine  mammal  species 
and  stocks  and  their  habitat.  Onr 
evaluation  of  potential  measures 
included  consideration  of  the  lollowing 
factors  in  relation  to  one  another;  the 
manner  in  which,  ami  the  degiee  tii 
which,  the  sncc.essfnl  implementation  ot 
the  measure  is  exjiected  to  minimize 
adverse  impac;ts  on  marine  mammals; 
the  proven  or  likely  efficacy  ol  the 
specific  measure  to  minimize  adverse 
impa(;ts  as  planned;  and  the 
jiracticahilitv  of  the  measure  for 
ajiiilioant  implementation,  including 
consideration  of  personnel  safety, 
practicality  of  implementation,  and 
imijact  on'the  effectiveness  of  the 
military  readiness  activity. 

In  some  cases,  additional  mitigation 
measures  are  retpiired  beyond  those  that 
the  applicant  projioses.  Any  mitigation 
measnre(s)  prescribed  by  NMFS  slum  d 
he  able  to  a(;coini)lish.  have  a  reasonable 
likelihood  of  accomplishing  (based  on 
current  science),  or  {;ontrihnte  to  the 
a(;comi)lishment  of  one  or  more  ol  the 
general  goals  listed  below;  ^ 

(a)  Avoidance  or  minimization  ot 
injnrv  or  death  of  marine  mammals 
wherever  possible  (goals  h.  c.  and  d  may 
contribute  to  this  goal). 

(h)  A  reduction  in  the  nnmhers  ot 
marine  mammals  (total  nnmher  or 
nnmher  at  biologically  imimrtant  time 
or  location)  exposed  to  received  levels 
of  sonar  and  other  active  acoustic, 
.sonr(;es.  underwater  detonations.  oi 
other  activities  expected  to  result  in  the 
take  of  marine  mammals  (this  goal  may 


contribute  to  a.  above,  or  to  reducing  coi 

harassment  takes  only). 

(c)  A  reduction  in  the  nnmher  ot  times  nn 
(total  nnmher  or  nnmher  at  biologically  me 
important  time  or  location)  indivic  nals  tin 
would  he  exposed  to  received  levels  ol  jni 
sonar  and  other  active  acoustic  sources.  aji 
underwater  detonations,  or  other  ad 

activities  exiiected  to  result  in  the  take 
of  marine  mammals  (this  goal  may 
contribute  to  a.  above,  or  to  reducing  ^ 

harassment  takes  only). 

(d)  A  reduction  in  the  intensity  ot  ^ 

exiiosnres  (either  total  nnmher  or  i 

nnmher  at  biologically  important  time  iv 

or  loc;ation)  to  received  levels  ol  sonar  t<! 
and  other  ac:tive  acoustic  sources.  n 

underwater  detonations,  or  other  ii 

activities  exp(u;ted  to  result  in  the  take  n 
of  marine  mammals  (this  goal  may 
contribute  to  a.  above,  or  to  reducing  the  a 
severity  of  harassment  takes  only).  i 

(o)  Avoidance  or  minimization  ot  c 

adverse  effet;ts  to  marine  mammal  1 

habitat,  jiaving  sjiecial  attention  to  the  c 
food  base,  activities  that  block  or  limit 
passage  to  or  from  biologically  I 

important  areas,  permanent  de.strnction  i 

of  habitat,  or  temiiorary  destruction/ 
disturbance  of  habitat  during  a 

biologically  important  time. 

(f)  For  monitoring  directly  related  to 
mitigation— an  iiuirea.se  in  the 
probability  of  detecting  marine 
mammals,  thus  allowing  lor  more 
effective  imiilementation  ol  the 
)j’  mitigation  (shut-down  zone.  etc.). 

Ha.sed  on  our  evaluation  ol  the  Navy  s 
jiroposed  measures,  as  well  as  other 
measures  considered  by  NMkS  or 
recommended  by  the  public.  NMFS  has 
determined  jireliminarily  that  the 
Navy’s  propo.sed  mitigation  measures 
(especially  when  the  adajitive 
management  component  is  taken  into 
consideration  (see  Adaptive 
Management,  below))  are  adecpiate 
means  of  ef(ei:ting  the  lea.st  practicable 
adverse  iinjiacts  on  marine  mammals 
lat  species  or  stocks  and  their  habitat. 

II  paying  particular  attention  to  rookeries. 

f1  mating  grounds,  and  areas  ol  similar 
)!(>  signific:ance.  while  also  considiuing 
I  personnel  salety,  practicality  ol 

implementation,  and  iiujiact  on  the 
effectiveness  of  the  military  readiness 
activity.  Further  detail  is  included 

below.  .  ... 

The  propo.sed  rule  comment  jKirioit 

lav  will  afford  the  iiuhlic  an  ojiijortunity  to 
■  submit  recommendations,  views,  and/oi 
concerns  regarding  this  ac.tion  and  the 
proposed  mitigation  measures.  While 
o  NMFS  has  determined  iireliminarily 

Is  that  the  Navy’s  jiroposed  mitigation 

measures  would  ellect  the  least 
jnacticahle  adverse  impac.t  on  the 
the  affected  siiecies  or  stocks  and  their 
lav  habitat.  NMFS  will  consider  all  public. 


comments  to  help  inform  our  linal 
dec.ision.  Consequently,  the  ]n’oposed 
mitigation  measures  may  he  relined. 
modified,  removed,  or  added  to  prior  to 
the  issuance  of  the  final  rule  based  on 
public  comments  received,  ami  where 
ajijirojiriate.  lurther  analysis  oi  any 
additional  mitigation  measures. 

Monitoring 

In  order  to  issue  an  ITA  lor  an 
activity.  Section  101  (a)(5)(A)  of  the 
MMFA  states  that  NMFS  must  set  forth 
“requirements  jiertaining  to  the 
monitoring  and  reiiorting  ol  such 
taking  ”  The  MMFA  implementing 
regulations  at  50  CFR  210.104  (a)(13) 
indic-.ate  that  reciuests  for  hOAs  must 
include  the  suggested  means  of 
accomplishing  the  necessary  monitoring 
and  reporting  that  will  result  in 
increased  knowledge  of  the  spei:ies  and 
of  the  level  of  taking  or  im])acts  on 
lK)]nilations  of  marine  mammals  that  are 
exiiected  to  he  present. 

Monitoring  measures  prescribed  liy 
NMFS  should  accomplish  one  or  more 
of  the  following  general  goals; 

(1)  An  increa.se  in  the  probability  ol 
detecting  marine  mammals,  both  within 
the  safety  zone  (thus  allowing  lor  more 
effective  implementation  ol  the 
mitigation)  and  in  general  to  generate 
more  data  to  contribute  to  the  analyses 
mentioned  below 

(2)  An  increase  in  our  uiuler.standing 
of  how  many  marine  mammals  are 

^  likely  to  he  exjiosed  to  levels  of  sonar 
and  other  active  acoustic  sources  (or 
explosives  or  other  .stimuli)  that  we 
1  associate  with  specific:  adverse 

such  as  behavioral  harassment.  I  fS.  or 
FTS. 

(3)  An  increase  in  our  understanding 
of  how  marine  mammals  respond  to 
sonar  and  other  active  acoustic  sources 
(at  sjiecific:  rec:eived  levels),  exjilo.sives. 

I  or  other  stimuli  expected  to  result  in 

take  and  how  anticipated  adverse  effects 
on  individuals  (in  different  ways  and  to 
s.  varying  degrees)  may  impact  the 
population,  sjiecies.  or  stock 
(siiecifie.allv  through  effec;ts  on  annual 
rates  of  recruitment  or  survival)  through 
anv  of  the  following  methods: 

•  Behavioral  observations  in  the 
jiresence  of  sonar  and  other  active 
acoustic  sources  compared  to 
observations  in  the  absence  of  sonar 
to  (need  to  he  able  to  accurately  predict 
/or  rec:eived  level  and  report  bathymetric 
e  conditions,  distance  from  source,  and 

!  other  jiertinent  inlormation) 

•  Fnysiological  measurements  in  the 
presence  of  sonar  and  other  active 
acoustic  sources  comiiared  to 
observations  in  the  absence  of  tacti(,al 
sonar  (need  to  he  able  to  accurately 
ic  predict  received  level  and  report 
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l)athymotri(:  conditions,  distance  from 
source,  and  otlier  ])ertinent  information) 

•  Pre-planned  and  thorougli 
investigation  of  stranding  events  that 
occur  coincident  to  naval  activities 

•  Distribution  and/or  abumlance 
comparisons  in  times  or  areas  with 
concentrated  sonar  and  other  active 
acoustic  sources  versus  tiirnw  or  areas 
without  sonar  and  other  active  acoustic 
sources 

•  An  increased  knowhidge  of  the 
affected  species 

•  An  increase  in  onr  understanding  of 
the  effectiveness  of  c:ertain  mitigation 
and  monitoring  measures. 

Overview  of  Navy  Monitoring  Program 

I'he  current  Navy  monitoring  program 
is  compo.sed  of  a  collection  of  “range- 
specific”  monitoring  i)lans.  each 
develo])ed  individually  as  part  of  the 
previous  MMPA/ESA  authorization 
jjrocesses.  These  individual  plans 
established  specific  monitoring 
recjuirements  for  each  range  complex 
based  on  a  .set  of  effort-based  metrics 
(e.g.,  20  days  of  aerial  survey). 

Concurrent  with  im])lementation  of  the 
initial  range-specific  monit{)ring  plans, 
the  Navy  and  NMFS  began  development 
of  the  Integrated  Com])rehensive 
Monitoring  Program  (ICMP).  The  ICMP 
has  been  developed  in  direct  res|)on.se 
to  Navy  j)ermitting  recpiirements 
established  in  various  MMPA  final 
rules,  ESA  consultations,  biological 
0])inions,  and  ai)j)licable  regulations. 
The  ICMP  is  intended  to  coordinate 
monitoring  efforts  across  all  regions  and 
to  allocate  the  most  approjiriate  level 
and  type  of  effort  for  each  range 
c:omj)lex  based  on  a  set  of  .standardized 
objectives,  and  in  acknowledgement  of 
regional  exj^ertise  and  resource 
availability.  The  ICMP  is  designed  to  be 
flexible,  scalable,  and  adaptable  ])lan, 
through  the  adaptive  management  and 
strategic  planning  jjroce.sses  to 
|)eriodically  asse.ss  ])rogre.ss,  and  re¬ 
evaluate  objectives. 

Although  the  ICMP  does  not  s])ecify 
actual  monitoring  field  work  or  projects, 
it  does  e.stablish  tojj-level  goals  that 
have  been  develo})ed  in  coordination 
with  NMFS.  As  the  ICMP  is 
implemented,  detailed  and  specific 
.studies  will  be  develo])ed  which 
support  the  Navy’s  top-level  monitoring 
goals.  In  es.sence,  the  ICMP  directs  that 
monitoring  activities  relating  to  the 
effects  of  Navy  training  and  testing 
activities  on  marine  sjjecies  should  be 
designed  to  accomj)li.sh  one  or  more  of 
the  following  top-level  goals: 

•  An  increa.se  in  our  understanding  of 
the  likely  occurrence  of  marine 
mammals  and/or  ESA-listed  marine 
species  in  the  vicinity  of  the  action  (i.e.. 


j)resence,  abundance,  distribution,  and/ 
or  density  of  sjjecies); 

•  An  increase  in  our  understanding  of 
the  nature,  .scoj)e,  or  context  of  the 
likely  exj)o.sure  of  marine  mammals 
and/or  ESA-listed  species  to  anv  of  the 
potential  .stre.ssor(s)  as.sociated  with  the 
action  (e.g.,  tonal  and  impulsive  .sound), 
through  better  understanding  of  one  or 
more  of  the  following:  (1)  The  action 
and  the  environment  in  which  it  occurs 
(e.g.,  .sound  source  characterization. 
])ropagation,  and  ambient  noi.se  levels); 
(2)  the  affected  species  (e.g.,  life  history 
or  dive  patterns):  (3)  the  likely  co¬ 
occurrence  of  marine  mammals  and/or 
ESA-listed  marine  species  with  the 
action  (in  whole  or  ])art)  associated  with 
sjjecific  adverse  effects,  and/or;  (4)  the 
likely  biological  or  behavioral  context  of 
exjjosure  to  the  stressor  for  the  marine 
mammal  and/or  ESA-li.sted  marine 
species  (e.g.,  age  class  of  exposed 
animals  or  known  pupping,  calving  or 
feeding  areas): 

•  An  increase  in  our  understanding  of 
how  individual  marine  mammals  or 
ESA-listed  marine  species  resjjond 
(behavioral  ly  or  physiological Iv)  to  the 
spticific  .stres.sors  associated  with  the 
ac:tion  (in  .sj)(!cific  contexts,  where 
po.ssible,  e.g.,  at  what  distance  or 
received  level); 

•  An  increase  in  our  umlerstanding  of 
how  anticijjated  individual  responscxs, 
to  individual  stre.ssors  or  anticipated 
c;ombination.s  of  stre.ssors,  may  im))act 
either:  (1)  The  long-term  fitne.ss  and 
survival  of  an  individual:  or  (2)  the 
population,  species,  or  .stock  (e.g., 
through  effects  on  annual  rates  of 
recruitment  or  survival); 

•  An  increa.se  in  onr  understanding  of 
the  effectiveness  of  mitigation  and 
monitoring  measures; 

•  A  better  understanding  and  record 
of  the  manner  in  which  the  authorized 
entity  complies  with  the  ITA  and 
Incidental  Take  Statement; 

•  An  increase  in  the  probability  of 
detecting  marine  mammals  (through 
improv(;d  technology  or  methods),  both 
.s])ecifically  within  the  safety  zone  (thus 
allowing  for  mon?  effective 
implementation  of  the  mitigation)  and 
in  general,  to  better  achieve  the  above 
goals;  and 

•  A  reduction  in  the  adverse  im})act 
of  activities  to  the  least  |)racticable 
level,  as  defined  in  the  MMI’A. 

While  the  KiMP  onlv  directlv  applies 
to  monitoring  activities  under 
a])j)licable  MMPA  and  ESA 
authorizations,  it  also  .serves  to  facilitate 
coordination  among  the  Navy's  marine 
species  monitoring  program  and  the 
basic  and  a])plied  research  programs 
discu.ssed  in  the  Research  Section  of 
this  document. 


An  October  2010  Navy  monitoring 
meeting  initiated  a  process  to  critically 
evaluate  current  Navy  monitoring  plans 
and  begin  development  of  revisions  to 
existing  range-specific  monitoring  plans 
and  as.sociated  ujidates  to  the  lOMP. 
Discussions  at  that  meeting  and  through 
the  Navy/NMFS  ada])tive  management 
])roces.s  e.stablislKul  a  wav  ahead  for 
continued  refinement  of  the  Navv’s 
monitoring  j)rogram.  This  process 
included  e.stablishing  a  Scientific 
Advisory  (irouj)  (SA(i)  c;ompo.sed  of 
technical  exjjerts  to  j)rovide  objective 
.scientific  guidance  for  Navy 
consideration.  The  Navy  established  the 
SAG  in  early  2011  with  the  initial  task 
of  evaluating  current  Navy  monitoring 
ap})roaches  under  the  KiMP  and  existing 
EC)As  and  developing  objective 
scientific  recommendations  that  would 
.serve  as  the  basis  for  a  Strategic 
Planning  Proc:e.ss  for  Navy  monitoring  to 
be  incorjjorated  as  a  major  comjjonent 
of  the  ICMP.  The  SAG  convened  in 
March  2011,  composed  of  leading 
academic  and  civilian  .scientists  with 
significant  exjiertise  in  marine  species 
monitoring,  acoustics,  ecology,  and 
modeling.  The  SAG’s  final  rej)ort  laid 
out  both  over-arching  and  range-specific 
recommendations  for  the  Navy’s  Marine 
.Species  Monitoring  program  and  is 
available  through  the  U.S  Navy  Marine 
.Species  Monitoring  web  ])ortal  at 
htip:// 

\v\\’\v.n(ivvniari]ifisi)(^cinsinonitonn}’.iis/. 
Adaptive  management  discussions 
between  the  Navy  and  NMF.S 
established  a  way  ahead  for  continued 
refinement  of  the  Navy’s  monitoring 
program.  Consensus  was  that  the  ICMP 
and  associated  implementation 
components  would  continue  the 
evolution  of  Navy  marine  species 
monitoring  towards  a  single  integrated 
jjrogram,  incor))orate  .SAG 
recommendations  when  aj)j)ro})riate  and 
logistically  feasible,  and  establish  a 
more  collaborative  framework  for 
evaluating,  selecting,  and  ini])lementing 
future  monitoring  acro.ss  the  all  Navy 
range  complexes  through  the  adajjtive 
management  and  strategic  planning 
])roce.ss. 

Past  and  (Ainnnt  Monitoring  in  the 
AFTT  Study  Aren 

NMF.S  has  received  multij)le  years’ 
worth  of  annual  exerci.se  and 
monitoring  rejjorts  addressing  active 
.sonar  use  and  ex])lo.sive  detonations 
within  the  AFTT  .Study  Area.  The  data 
and  information  contained  in  the.se 
rejjorts  have  been  considered  in 
developing  mitigation  and  monitoring 
measures  for  the  proposed  training  and 
testing  activities  within  the  AFTT  Study 
Area.  The  Navy’s  annual  exercise  and 


mom lonnj.  reports  mav  l)o  viou-od  af 
/d/p;//n'n'My,,,,/;s-.,u«;o.oor/pr/pe;7Jo7s/ 
>ncuienialJiliui*applicatkw^  oral  the 
niooitoriogWel) 

NMJ'S  has  reviewed  tliese  reports  and 
.summarized  the  results,  as  related  to 

(1)  I  he  Navy  has  sliown  signihcant 
initiative  m  develojiing  its  marine 
species  monitoring  program  and  made 
(.onsiderahle  progress  toward  reaching 
goal.s  and  olijectives  of  the  KIMW 

[2]  Observation  data  from 
watch.standers  alioard  Navv  vessels  is 
gonerally  iisefnl  to  indicate  the  pre.sence 
or  ah.sence  ol  marine  mammals  within 
the  mitipition  zones  (and  .sometimes 
without)  and  to  document  the 
in.plinmmlation  ..f  n,ilig„,i„n', 

lint  (loes  not  provide  useful  species- 
specific  mf„nmition  or  behavioral  data. 

(.ij  Data  gathered  bv  experienced 
marine  mammal  ob.servers  can  provide 
yjix  valuable  information  at  a  level  of 
(Intail  not  possilile  \vith  watch.standers. 

(4)  I  hough  It  IS  bv  no  means 
conclusive,  it  is  worth  noting  that  no 
instances  of  obvious  behavioral 
disturbance  have  been  ob.served  bv 
Navy  watchstanders  or  experienced 
marine  inaminal  ob.servers  conducting 
visual  monitoring.  ^ 

...!?•  Vi «'''»>'ally  provide 

.  able  data  lor  addre.ssing  (lue.slions  of 
lii.stiibntion  and  abumlance  of  marine 
mammals  but  are  much  le.ss  effective  at 
providing  information  on  movements 
and  behavior,  with  a  few  notable 
oxcejitions  where  sightings  are  most 
ire(|uent.  ' 

(«)  Passive  acoustics  and  animal 
*‘'KKing  have  significant  jiotential  for  ^ 

applications  addressing  animal 

mcmmients  anil  behavioral  respon.se  to 

Navy  training  activities  but  reiiuire  a 
longer  time  horizon  and  hea vv  ' 

investment  in  analysis  to  jirodnce 
relevant  results.  « 

(7)  NMFS  and  the  Navv  .should  more  " 

carelully  consider  what  and  how 

information  should  be  gathered  during  “ 

training  exercises  and  monitoring 
nvents.  as  some  reports  contain  different  ‘ 
'nformation,  making  cro.ss-repurt  1’ 

compari.sons  difficult.  r 

I  lie  Navy  has  invested  over  .$10M  in 
monitoring  activities  in  the  AFAST  and 

AKTT  portions  of 

1  1  S  ndy  Area  since  2009  and  has  m 

ncc.omjih.shed  the  following-  sc 

sn^V^'fV‘!  ^  ''i«mil  re 

•sill vey  effort;  j^j 

•  Sighted  over  .'to.ooo  individual  sei 

marine  nianimals: 

•  Monitored  20  individual  training  tin 

oxercise  events;  ^ 

•  Taken  over  22.000  digital  jihotos;  sin 
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.(Illoclcir  100  hiopsv  .SlUIII,||,s; 

•  )o|.l<m»lll|yrns»,nul,;o,Klul 

0  plaxback  exposures  on  short  finned 
pilot  whales; 

•  Made  22  HARP  deplovments  and 

fxillected  over  2H.000  hours  of  passive 
■icoustic  recordings; 

Deployed  2  tenijiorarv  bottoni- 
moimted  jiassive  acoustic'  arravs  during 
liaming  exerci.ses.  '  ” 

hi  addition.  . n 8  sightings  for  an 
a.stnnated  2.04.--,  marine  nianimals  were 
Imported  by  watch.standers  aboard  navv 
.shifis  within  the  AFTT  Studv  Area  from 
^0(),)  to  2012.  Ihese  observations  were 
mainly  during  major  at-.sea  trainino 
ovents  and  there  were  no  reported” 
ob.scirvations  of  adverse  reactions  bv 
marine  nianimals  and  no  dead  or  ' 
mjm-od  animals  reported  a.ssociated 
with  navy  training  activities. 

Proposed  Monitoring  for  the  AFTT 
Study  Area 


Based  on  discu.ssions  between  the 
Navy  and  NMFS.  future  monitoring 
would  address  the  ICMP  top-level  goals 
tliiough  a  collection  of  specific  regional 
and  ocean  basin  studies  ba.sed  uii 
.scientific  objective.s.  Quantitative 
motric.s  of  nioniforing  effort  (e.g.,  20 
days  of  aerial  survey)  would  not  lx;  a 
spocHic  reciuirement.  The  adaptive 
"lanagenient  proce.ss  and  reporting 
.  i(:(iuirenient.s  would  serve  as  the  basis 
lor  evaluating  iierformance  and 
oomphance,  primarily  considering  the 
(fuahty  of  the  work  and  results 
produced  as  well  as  peer  review  and 
puhlications,  and  public  di.s.seniination 
ol  mlormalion,  reporls.  and  data.  The 
■slnitegic  planning  process  (see  helow) 
wonhl  be  used  to  .set  intermediate 
.sc.ientific  objective.s.  identifv  potential 
.speiaes  of  interest  at  a  regional  scale. 

<md  evaluate  and  .select  .sjiecific 
monitoring  projects  to  fund  or  (xmtinue 
.sujifiortmg  for  a  given  fiscal  vear.  The  ' 
strategic  ])lanning  jirocess  would  akso 
.uKliess  relative  investments  to  different 
nm«o  f;oni, ilexes  ba.sed  on  goal.s  across 
all  range  complexes,  and  monitoring 
would  leverage  multiple  techniinies  for 
Bata  ac(,u,sition  and  analv.sis  whenever 
po.ssible. 

Re.search 

Overview 

'I'lio  Navy  is  working  towards  a  betliu- 
mider.standing  of  marine  mammals  and 
.sound  m  ways  that  are  not  directlv 

Uia  MMPA  proce.s.s.  The  Naw 

liiglilights  some  of  tho.se  wavs  in  the  ‘ 
section  helow.  Further,  NMFS  is 
working  on  a  long-term  stranding  stndv 
that  will  be  .snpj)orted  bv  the  Navv  liv  ‘ 

way  of  a  funding  and  information'  '  j 

.snaring  component  (.see  below) 


o.s;  Navy  Research 

'file  Navy  is  one  of  the  world’s 
loading  organizations  in  a.ssessing  the 
I  elfects  of  human  activities  on  the 
!  aiiviromnent.  and  provides  a 

•significant  amount  of  funding  and 
support  to  marine  re.search.  Thev  also 
develop  approaches  to  ensure  that  t'he.se 
lo.sources  are  mmiinallv  iiniiacted  bv 
ciirrent  and  future  Navy  operations.' 

avy  scientists  work  cooperativelv  with 
other  government  researchers  and' 
.scientists,  universities,  indnstrv,  and 
,  iimi-govermnental  con.servation 

<)i'«anization.s  in  collecting,  evaluating, 
and  modeling  information  on  marine 
nisonrces  including  working  towards  a 
bi.ttci  understanding  of  marine 
mammals  and  sound.  From  2004  to 
112.  the  Navy  has  provided  over  .$220 
inilhon  for  marine  sijecies  re.search.  The 
U.S.  Navy  sponsors  70  percent  of  all 
D..S.  re.search  concerning  the  effects  of 
Imman-generated  .sound  on  marine 
iiifimmals  and  .-50  percent  of  such 
;  re.search  conducted  worldwide.  Major 
I  tojnes  of  Navy-supj)orted  marine 

directly  apiilicable  to 
Af  n  activities  include  the  following- 

•  B'dternnder.standing  of  marine 
.species  distribution  and  imjmrtant 

habitat  areas; 

•  |^‘>veloping  methods  to  detect  and 

niomtor  marine  species  before  and 
during  training; 

•  f  hiderstanding  the  iinjiacts  of 
.sound  on  marine  mammals,  sea  turtles 
li.sh,  and  birds; 

•  I^eveloping  tools  to  model  and 

estimate  jiotential  iinjiacts  of  sound 
II  i.s  imjierative  that  the  Navy’s 
re.s(!arch  and  (levelojnnent  (RK:'d)  efforts 
1  elated  to  marine  mammals  are 
conducted  in  an  open,  transjiarent 
milliner  with  validated  studv  needs  and 

icquneinents.  The  goal  of  the  Navv’s 
KM  jirogram  is  to  enable  collection  and 
publication  of  .scientificallv  valid 
research  as  well  as  development  of 
technuiues  and  tools  for  Navy, 
academic,  and  commercial  u.se.  The  two 
Navy  organizations  that  account  for 
ino.st  funding  and  oversight  of  the  Navv 
marine  niannnal  research  jirograin  are  ' 
th(.  Offu.e  of  Naval  Re.search  (ONR) 

Marine  Mammals  and  Biologv  (MMB) 

li’ograni.anclthe()fficeoftheChiefof 

Naval  Ojierations  (CNO)  Fnergv  and 
*^'=‘‘^J>'ie.ss  13ivi.sion 
N4.,)  Living  Marine  Resources  (LMR) 

I  lograni.  I  he  jiriniary  focus  of  these 
pnigrains  has  been  on  understanding  the 
cllcct.s  of  .sound  on  marine  nianimals, 
including  jihysiological,  behavioral  and 
ecological  effects. 

f  ile  ONR  Marine  Mammals  and 
Biology  jirogram  .snj)])ort.s  basic  and 
apjilied  re.search  and  technology 
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development  related  to  understanding 
the  eileets  of  sound  on  marine 
mammals,  inelnding  physiological, 
hdiavioral,  ecological  effects  and 
l)opulation-level  efhuls.  (hirrent 
laogram  thrusts  include,  hut  are  not 
limited  to: 

•  Monitoring  and  detection; 

•  Integrated  eco.system  research 
including  sensor  and  tag  development; 

•  l’]ffects  of  sound  on  marine  life 
[including  hearing,  behavioral  response 
.studies,  diving  and  stress,  jdiysiology. 
and  Po|)ulation  Conse(|uences  of 
Acoustic  Disturbance  (P(]AD):  and 

•  Mf)dels  and  databases  for 
environmental  compliance. 

The  mission  oi  the  LMR  program  is  to 
develop,  demonstrate,  and  assess 
information  and  technology  solutions  to 
protect  living  marine  resources  hv 
minimizing  the  environmental  risks  of 
Navy  at-sea  training  and  testing 
activities  while  j)reserving  core  Navv 
readiness  capabilities.  I’liis  mi.ssion  is 
accomj)lished  by: 

•  Providing  science-ha.sed 
information  to  support  Navv 
environmental  effects  as.sessments  for 
re.search,  develo|)ment,  actpusition, 
testing  and  evaluation  (KDATSil':)  as 
well  as  Meet  at-sea  training,  exercises, 
maintenance  and  su])])ort  activities; 

•  Im])roving  knowledge  of  the  status 
and  trends  of  marine  species  of  concern 
and  the  ecosy.stems  of  which  thev  are  a 
l)art; 

•  D(!veloping  the  .scientific  basis  for 
the  criteria  aiul  thre.sholds  to  measure 
the  effects  of  Navy  generated  sound; 

•  lmj)roving  understanding  of 
underwater  .sound  and  soiincl  field 
characterization  unique  to  as.sessing  the 
biological  consequences  resulting  from 
underwater  sound  (as  oj)po.sed  to 
tactical  ajjplications  of  underwater 
sound  or  jiropagation  loss  modeling  for 
military  communications  or  tactical 
applications);  and 

•  Developing  technologies  and 
methods  to  monitor  and,  where 
possible,  mitigate  biologically 
significant  consequences  to  living 
marine  resources  resulting  from  naval 
activities,  emphasizing  tho.se 
conse(]uences  that  are  most  likely  to  he 
biologically  significant. 

'file  program  is  focused  on  three 
primary  objectives  that  inlluence 
])rogram  management  priorities  and 
directly  affect  the  program’s  success  in 
accomplishing  its  mission; 

(1)  (;oll(!ct,  \hdidate  and  Rank  R&D 
Neeils;  Exj)and  awanme.ss  of  RitD 
l)rogram  oj)portunities  within  the  Navy 
marine  resource  commnnitv  to 
encourage  and  facilitate  the  submittal  of 
well-defined  and  ap])ropriate  needs 
statements. 


(2)  Address  High  Prioritv  Needs: 
Ensure  that  program  investments  and 
the  resulting  projects  maintain  a  direct 
and  consistent  link  to  the  defimul  user 
needs. 

(3)  3’ransition  Solutions  and  Validate 
Henefits:  Maximize  the  number  of 
program-derived  solutions  that  are 
succe.ssfully  transitioned  to  the  Fleet 
and  .system  commands  (.SYSCOMs).  The 
EMR  ])rogram  primarily  invests  in  the 
following  areas: 

•  Dev(!loj)ing  Data  to  Support  Risk 
Threshold  Criteria; 

•  Improved  Data  (Collection  on 
Protected  Sjjecies,  (Critical  Habitat 
within  Navy  Ranges; 

•  New  Monitoring  and  Mitigation 
Technology  Demonstrations; 

•  Database  and  Model  Development; 

•  Education  and  Outreach,  Emergent 
Ojjjjortunities. 

The  Navy  has  also  developed  the 
technical  niports  and  siqjporting  data 
referenced  used  for  analysis  in  the 
AF'IT  EIS/OEIS  and  this  proposed  rule, 
which  include  the  Navy  Marine  S])ecie.s 
Density  Database  (NM.SDD),  Acon.stic 
(Criteria  and  rhresholds,  and 
Determination  of  Acoustic  Effects  on 
Marine  Mammals  and  .Sea  'I’lirtles. 
I'urthermore,  r(!.search  cruises  by  the 
NMF.S  and  by  academic  institutions 
have  r(!ceivetl  funding  from  the  U..S. 
Navy.  For  instance,  the  ONR 
contributed  financially  to  the  Sperm 
Whale  .Seismic  .Studv  (.SW.S.S)  in  tlu; 

(Culf  of  Mexico,  and  CCN()-N4.'5  currently 
supports  the  Atlantic:  Marine 
As.scissmcmt  Program  for  Protected 
.Sj)(;cies  (AMAPPS).  Both  the  ONR  and 
CCNO-N4.'j  programs  are  partners  in  the 
multi-year  .Southern  (California 
Behavioral  R(!S])on.se  .Study  (SOCCAL- 
BRS).  All  of  this  research  helps  in 
undc;rstanding  the  marine  environment 
and  the  effects  that  may  arise  from 
undt;rwatc:r  noise  in  the  occxms.  P'nrther, 
NMFS  is  working  on  a  long-term 
stranding  .study  that  will  be  supported 
by  the  Navy  by  way  of  a  funding  and 
information  sharing  comjKment  (see 
below). 

Adaptive  Management  and  Strategic 
Planning  Process 

The  final  r(!gulations  governing  the 
take  of  marine  mammals  incidental  to 
Navy  training  and  te.sting  excircises  in 
the  AFTT  .Study  Area  woidd  continue  to 
contain  an  adaptive  management 
com])on(!nt  carried  over  from  previous 
authorizations.  Although  better  than 
five  yciars  ago.  our  understanding  of  the 
effects  of  Navy  training  and  tcxsting  (e.g., 
sonar  and  other  active  acoustic  sources 
and  exjdosives)  on  marine  mammals  is 
still  relatively  limited,  and  vet  the 
science  in  this  ficdd  is  cwolving  fairly 


cjuickly.  'rh(!se  circum.stances  make  the 
inclusion  of  an  adaptive  management 
com])onent  both  valuable  and  ncicessary 
within  the  contc!Xt  of  ."i-year  rcigulations 
for  activities  that  have  been  a.ssociated 
with  marine  mammal  mortalitv  in 
certain  circumstances  and  locations 
(though  not  the  AFTT  Study  Area).  The 
j)ropo.sed  reporting  recinirements  are 
designed  to  provide  NMFS  with 
monitoring  data  from  the  {irevions  vcxir, 
which  allows  NMFS  to  c:onsider 
whether  any  c:hanges  are  approjcriate. 
NMF.S  and  the  Navy  would  meet  to 
discuss  the  monitoring  reports.  Navy 
R&D  developments,  and  current  science 
and  whether  mitigation  or  monitoring 
modifications  are  aj)pro])riate.  The  use 
of  adajjtive  management  would  allow 
the  Navy  and  NMF.S  to  consider  new 
data  from  different  sources  to  determine 
if  modified  mitigation  or  monitoring 
measures  are  warranted  (including 
possible  additions  or  deletions). 
Mitigation  and  monitoring  measures 
could  he  modified,  added,  or  deleted  if 
new  data  suggests  that  such 
modifications  would  have  a  reasonable 
likelihood  of  reducing  adverse  effects  on 
marine  mammals  and  if  the  measures 
are  practicable. 

'I'he  following  are  some  of  the 
])ossihle  sources  of  applicable  data  to  Im; 
considered  through  the  ada|)tive 
management  process:  (1)  Results  from 
monitoring  and  exerci.ses  reports:  (2) 
comj)iled  results  of  Navv  funded 
njsearch  and  develojjinent  (R&D) 
studies;  (3)  results  from  spec;ific 
.stranding  investigations:  (4)  results  from 
general  marine  mammal  and  sound 
research:  and  (."i)  any  information  which 
reveals  that  marine  mammals  mav  have 
been  taken  in  a  manner,  extcait  or 
number  not  authorized  by  these 
regulations  or  suhserpient  LOAs. 

The  Navy  is  currently  e.stahlishing  a 
.strategic  planning  process  under  the 
K'.MP  in  coordination  with  NMFS.  The 
objective  of  the  strategic  planning 
process  is  to  guide  the  continued 
evolution  of  Navy  marine  species 
monitoring  towards  a  single  integrated 
program,  incorporating  expert  review 
and  recommendations,  and  estahli.shing 
a  more  structured  and  collaborative 
framework  for  evaluating,  selecting,  and 
implementing  future  monitoring  acro.ss 
the  all  Navy  range  comj)lexes.  The 
.Strategic  Plan  is  intended  to  he  a 
primary  component  of  the  K'.MP  and 
provide  a  “vision”  for  Navy  monitoring 
acrf)ss  g(;ographic  regions — serving  as 
guidance  for  determining  how  to  most 
efficiently  and  effectively  invest  the 
marine  s|)ecies  monitoring  resources  to 
address  ICMP  toj)-level  goals  and  satisfv 
MMPA  monitoring  requirements. 


This  process  is  l)eing  designed  to  e: 

inlegnile  vnrioiis  elements  int. hiding.  P 

•  Integrated  Comprehensive  h 

monitoring  Program  top-level  goals;  a 

•  Scientiiic  Advisory  Croup 

recommendations;  ,  •  r  '* 

•  Integration  of  regional  scientilic;  c 

expert  input; 

•  Ongoing  adaptive  management  1 

review  dialog  between  NMPS  and  Navy;  x 

•  Lessons  learned  from  past  and  i 

future  monitoring  at  Navy  training  and 
te.sting  ranges; 

•  Leveraged  research  and  lessons 
learned  from  other  Navy  funded  marine 

science  jirograms 

NMFS  and  the  Navy  continue  to 
coordinate  on  the  strategic  planning 
process  through  the  regulatory  proi:ess 
of  this  proposed  rule;  however,  these 
discussions  are  still  ongoing  and  we 
anticipate  that  more  specific  iletails  will 
he  availahle  hy  the  time  it  is  finalized 
in  advance  of  the  issuance  ol  the  final 
rule.  Additionally,  the  process  and 
associated  monitoring  requirements  may 
he  inodihed  or  supplemented  haseil  on 
comments  or  new  information  received 
from  the  puhlic  timing  the  public 
comment  period. 

Reporting 

In  order  to  issue  an  I'l’A  lor  an 
activitv.  Section  l()l(aK!i)(A)  of  the 
MMPA  states  that  NMFS  must  set  lortli 
“retjuirements  pertaining  to  the 
monitoring  and  reporting  ol  such 
taking.”  Fffective  reporting  is  critical 
both  to  compliance  as  well  as  ensuring 
that  the  most  value  is  obtained  from  the 
required  monitoring.  Some  of  the 
rejiorting  nuinirements  are  still  in 
development  and  the  linal  rule  may 
contain  additional  details  not  contained 
in  the  proposed  rule.  Additionally. 


exiilosive  detonations.  The  Navy  would 
provide  NMFS  with  species 
identification  or  description  ol  the 
animaUs).  the  condition  (if  the  aiiimaUs) 
(including  c.arcass  condition  il  the 
animal  is  dead),  location,  time  of  first 
discoverv,  observed  behaviors  (il  alive), 
and  photograiihs  or  video  (if  availahle). 
The  AFTT  Stranding  Respmise  Flan 
would  contain  more  specific  reporting 
requirements  for  s\)(H;ilic  circunistam.es. 

Annual  Monitorin}’  and  Exaicisa  Hajwri 


As  noted  above,  reports  Ironi 
individual  monitoring  events,  results  ol 
analyses,  publications,  and  periodic 
progress  reports  for  specilic.  monitoiing 
projects  would  he  posted  to  the  Navy  s 
Marine  Species  Monitoring  weh  portal 
as  they  become  availahle.  Progress  and 
results  from  all  monitoring  activity 
conducted  within  the  AFTF  Stndy  Area, 
as  well  as  reipiired  Major  '1  raining  Lvent 
exercise  activity,  would  he  snmimirized 
in  an  annual  rejiort.  A  draft  ol  this 
report  would  he  submitted  to  NMFS  lor 
review  hv  April  ITi  of  each  year.  NMFS 
would  review  the  reiiort  and  provide 
comments  for  incoriioration  within  3 
months. 


Canwralwnsiva  Monitoring  and  Hxarciso 
epor  ing  Sunnnarv  liapoii 

hi  ordea-  The  Navv  would  submit  to  NMFS  a 

. . 

required  '  ,,,  ,  vuar  of  the  rule  (Dec:eniher 

reiiort mg  requirements  aic  .still  m  .  ilvit  Imvi' 

and  ll.n  linal  rnin  may  21118).  ..ovmmB  an  .vllioa  > J')  ' 

anilain  adrUlinnal  dnlails  nol  nnniainnd  mnnmal  1  nunRh  l‘"  “  ' 


effec.ts  that  inighl  occur  from  the 
specific  training  and  testing  activities 
that  the  Navy  propo.ses  in  the  Ak  1  1 

St  lid  V  Area.  ,  i  i  ■  i 

As  mentioned  previously,  behavioral 
resjionses  are  contexl-dejiendent, 
complex,  and  inlluenced  to  vai  ving 
degrees  hy  a  nninher  of  factors  other 
than  just  received  level.  For  examjile,  an 
animal  may  respond  differently  to  a 
sound  emanating  Irom  a  ship  that  is 
moving  towards  the  animal  than  it 
would  to  an  identical  received  level 
coming  from  a  vessel  that  is  moving 
awav.  or  to  a  shij)  traveling  at  a  different 
speed  or  at  a  different  distance  from  the 
animal.  At  greater  distances,  though,  the 
nature  of  vessel  movements  could  also 
potent iallv  not  have  any  effect  on  the 
animal’s  response  to  the  sound.  In  any 
case,  a  full  descrijition  of  the  suite  of 

factors  that  elicited  a  hehavioial 

rosjionso  would  roquiro  a  inontion  ot  tho 
vicinity,  sjieed  and  movement  of  the 
vessel,  or  other  factors.  So,  while  .sound 
sources  and  the  received  levels  are  the 
primarv  focus  of  the  analysis  and  those 
that  are  laid  out  quantitatively  in  the 

regnlatorv  text,  it  is  with  the 

understanding  that  other  factors  related 
to  the  training  are  sometimes 
contributing  to  the  behavioral  resiionses 
of  marine  mammals,  although  they 
cannot  he  quantified. 


information  or  comments  received 
during  the  puhlic  comment  period. 
Reports  from  individual  monitoring 
events,  results  of  analyses,  iiuhlications. 
and  perioilic  progress  rejiorts  lor 
specific  monitoring  projects  will  he 
posted  to  the  U.S.  Navy  Marine  Sjiecies 
Monitoring  weh  portal  as  they  become 
availahle.  Currently,  there  are  several 
specific  rejiorting  requirements 
pursuant  to  these  jn-ojiosed  regulations; 

(iaiwral  Notification  of  Injured  or  Dead 
Marine  Mammals 

Navy  iiersonnel  would  ensure  that 
NMFS  (regional  stranding  coordinator) 
is  notified  immediately  (or  as  soon  as 
clearan(;e  jirocednnxs  allow)  if  an 
injured  or  ileail  marine  mammal  is 
fomul  during  or  shortly  after,  and  in  the 
vicinity  of.  anv  Navy  training  exercise 
utilizing  MFAS.  I  IFAS.  or  underwater 


ri;ceij)t.  The  rejiort  will  he  considered 
final  after  the  Navy  has  addresseil 
NMFS'  comments,  or  3  months  after  the 
submittal  of  the  draft  if  NMFS  does  not 
jirovide  comments. 

Estimated  Take  of  Marine  Mammals 
In  the  jiotential  effects  section,  NMFS 
analysis  identified  the  lethal  resjionses. 
jihysical  trauma,  sensory  imjiairment 
(FTS.  TTS,  and  acoustic  masking), 
jihysiological  resjionses  (jiarticulai 
stress  resjion.ses).  and  behavioral 
resjionses  that  conld  jiotentially  result 
from  exjiosure  to  sonar  and  other  active 
acoustic  sources  and  exjilosives  and 
other  imjiulsive  sources.  In  this  sei.tion, 
we  will  relate  the  jiotential  ellects  to 
marine  mammals  Irom  these  sound 
sources  to  the  MMPA  regulatory 
definitions  of  Level  A  and  Level  13 
Harassment  and  attemjit  to  quantify  the 


Defddtion  of  / larassment 

As  mentioned  jireviously.  with 
resjiect  to  militarv  readiness  activities, 
.section  :3(1H)(15)  of  the  MMPA  defines 
“harassment”  as;  (i)  Any  act  that  injuies 
or  has  the  significant  jiotential  to  injure 
a  marine  mammal  or  marine  mamnitd 
stock  in  the  wild  jLevel  A  Harassment!; 
or  (ii)  anv  act  that  disturbs  or  is  likely 
to  disturii  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  hy  i.au.sing 
disrujition  of  natural  hehaviiiral 
jiatterns.  including,  hut  not  limited  to, 
migration,  surfacing,  nursing,  breeding, 
feeding,  or  sheltering,  to  a  point  where 
such  behavioral  jiatterns  are  abandoned 
or  significantly  altered  jLevel  13 
Hara.ssmentj. 

Ij;vel  B  Harassment 

Of  the  Jiotential  effects  that  were 
descrihiKl  in  the  Potential  Lflei.ts  ol 
Exjiosure  of  Marine  Mammal  to  Non- 
hnjiidsive  and  Imjiulsive  Sound  Sources 
Section,  the  following  are  the  tyjies  ol 
uffects  that  fall  into  the  Level  13 
Harassment  category; 

Behavioral  Harassment — Hehavioial 
disturbance  that  rises  to  the  level 
described  in  the  definition  above,  when 
resulting  from  exjiosures  to  non- 
iinjiuksive  or  imjiulsive  sound,  is 
considered  Level  13  Harassment.  Some 
of  the  lower  level  jihysiological  stress 
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resjjonses  discussed  earlier  would  also 
likely  co-occur  with  the  predicted 
harassiuents,  although  these  resjjonses 
are  more  difficidt  to  detect  and  few(!r 
data  exist  relating  the.se  responses  to 
specific  received  levels  of  sound.  When 
l.(!vel  15  Harassment  is  predicted  ha.sed 
on  estimated  behavioral  respon.ses. 
those  takes  may  have  a  stress-related 
])hvsiological  coni])onent  as  well. 

Farlier  in  this  docnment,  we 
described  the  Southall  at  al.,  (2007) 
severity  scaling  system  and  listed  some 
examples  of  the  three  broad  categories 
of  behaviors;  0-15  (Minor  and/or  brief 
iMihaviors):  4-0  (Behaviors  with  higher 
])ot(aitial  to  affect  foraging. 
re))rodnction.  or  .survival);  7-9 
(Behaviors  considered  likely  to  affect 
the  aforementioned  vital  rates). 

(Generally  s])eaking,  MMPA  Level  B 
Harassment,  as  defined  in  this 
docnment,  would  include  the  behaviors 
descrilxid  in  the  7-t)  category,  and  a 
subset,  dej)endent  on  context  and  other 
c:onsiderations,  of  the  behaviors 
described  in  the  4-0  {;ategories. 
Behavioral  haras.sment  does  not 
generally  include  behaviors  ranked  0-2 
in  Southall  at  al..  (2007). 

Acoustic  Masking  and 
(ionunanication  Iinpainnant — Acoustic 
masking  is  (;onsidered  Level  B 
Harassment  as  it  c.an  disruj)t  natural 
luihavioral  j)atterns  by  iuterru])ting  or 
limiting  the  marine  mammal’s  re(;ei])t  or 
transmittal  of  important  information  or 
environmental  cues. 

TTS — As  discussed  previously.  TTS 
(;an  affe(;t  how  an  animal  behaves  in 
response  to  the  environment,  including 
c;ons])ecifi(;s,  ])redators,  and  pr(!V.  The 
following  ])hysiologii;al  mechanisms  are 
thought  to  j)lay  a  role  in  inducing 
auditory  fatigue;  Effects  to  sen.sorv  hair 
c;ells  in  the  inner  ear  that  reduce  their 
sensitivity,  modification  of  the  chemical 
environment  within  the  .sensorv  cells, 
residual  muscular  activity  in  the  middle 
ear,  displacement  of  certain  inner  ear 
membranes,  increased  blood  flow,  and 
post-stimulatory  reduction  in  both 
efferent  and  .sensory  neural  output. 

Ward  (1997)  suggested  that  when  these 
effe(;ts  result  in  TTS  rather  than  P'l’S, 
they  are  within  the  normal  hounds  of 
physiologic;al  variability  and  toleran(;e 
and  do  not  represent  a  })hvsical  injury. 
Additionally,  Southall  at  al.  (2007) 
indicate  that  although  PTS  is  a  tissm; 
injury,  TTS  is  not  because  the  reduced 
hearing  sensitivity  following  exposure 
to  intense  sound  results  primarily  from 
fatigue,  not  loss,  of  cochlear  hair  (;ell.s 
and  .sup])orting  structures  and  is 
reversible.  Accordingly,  NMFS  classifies 
TTS  (when  resulting  from  exposure 
sonar  and  other  a(;tive  acon.stic  sources 
and  explosives  and  other  impnlsive 


sourc.es)  as  L(!vel  B  Harassment,  not 
L(!vel  A  Haras.sment  (injurv). 

Laval  A  Harassinant 

Of  the  potential  effects  that  were 
de.s(;rihed  earlier,  following  are  the 
types  of  effe(;t.s  that  fall  into  the  Level 
A  Haras.sment  category; 

PTS — PT.S  (resulting  either  from 
exposure  to  sonar  and  other  active 
acoustic  .sour(;e.s  or  explosive 
detonations)  is  irreversible  and 
(;onsidered  an  injury.  PTS  results  from 
exposure  to  inten.se  sounds  that  (;ause  a 
permanent  loss  of  inner  or  outer 
cochlear  hair  cells  or  ex(;eed  the  ela.stic 
limits  of  (;ertain  tissues  and  membranes 
in  the  middle  and  inner  ears  and  result 
in  changes  in  tin;  chemical  composition 
of  the  inner  ear  fluids. 

Tissua  Dainaga  dua  to  Acoustically 
Mediated  Bubble  Growth — A  few 
theories  suggest  ways  in  which  gas 
bubbles  het:ome  enlarged  through 
exposure  to  inten.se  sounds  (sonar  and 
other  a(;tive  acoustic;  .sour(;es)  to  the 
])oiut  where  tissue  damage  results.  In 
rec:tified  diffusion,  exposure  to  a  sound 
field  would  cause  bubbles  to  in(;rea.se  in 
size.  A  .short  duration  of  sonar  jiings 
(such  as  that  which  an  animal  ex}K)S(!d 
to  MFA.S  would  he  most  likelv  to 
encounter)  vvoidd  uot  likely  he  long 
enough  to  drive  bubble  growth  to  any 
substantial  size.  Alternately,  bubbles 
could  he  de.stahilizcul  by  high-level 
sound  exposures  such  that  bubble 
growth  then  occurs  through  static 
diffusion  of  gas  out  of  the  tissiicxs.  The 
dergree  of  supersaturation  and  exposure 
levels  observed  to  cause  mi(;rohuhhle 
de.stahilization  are  unlikely  to  o(;cur, 
either  alone  or  in  (;onc(;rt  because  of 
how  close  an  animal  would  need  to  he 
to  the  sound  source  to  he  exi)osed  to 
high  enough  levels,  especiallv 
considering  the  likely  avoidance  of  the 
sound  source  and  the  rcjcjuired 
mitigation.  Still,  possible  tissue  damage 
from  (!ither  of  th(!se  processes  woidd  he 
(;onsid(jred  an  injury. 

Tissua  Dainaga  dua  to  Bahaviorallv 
Mediated  Bubble  Growth — Several 
authors  suggest  mechanisms  in  which 
marine  mammals  (;ould  hcdiaviorally 
r(;.s|)ond  to  exposure  to  sonar  and  othca' 
active  acon.stic;  sourc;c;.s  by  altering  their 
dive  patterns  in  a  manner  (unusually 
rapid  a.sc;ent,  unu.sually  long  sericis  of 
.snrfac;e  dives,  etc;.)  that  might  residt  in 
imnsual  bubble  formation  or  growth 
ultimately  residting  in  tissue  damage 
(emboli,  etc:.)  In  this  sc:enario.  the  rate  of 
a.sc:ent  would  need  to  he  .suffic:ientlv 
rapid  to  c;ompromise  behavioral  or 
j)hysiologic;al  protections  against 
nitrogen  bubble  formation. 

There  is  c:on.siderahle  disagreement 
among  sc;icmti.st.s  as  to  the  likelihood  of 


this  phenomenon  (Piantadosi  and 
Thahnann.  2004;  Evans  and  Miller, 

2002).  Although  it  has  been  argued  that 
traumas  from  rec:ent  beaked  whale 
.strandiugs  are  c.onsi.stent  with  gas 
end)oli  and  huhhl(5-induc;(ul  tissue 
.separations  (Jc;pson  at  al.,  2002; 
Fernandez  at  al.,  200.'i).  nitrogen  bubble 
formation  as  the  c:ause  of  the  traumas 
has  not  hc;en  veri(ic;d.  If  tissue  damage 
does  oc;c:ur  by  this  pheuomenon,  it 
would  he  con.sidc;red  an  injury. 

Physical  Disru})tion  of  Tissues 
Basulting  from  Exjilosiva  Shock  U^ccc'c? — 
Phv.sic;al  damage  of  ti.ssues  residting 
from  a  shoc.k  wave  (from  an  explosive 
detonation)  is  classified  as  an  injury. 

Bla.st  effec;ts  are  greatest  at  the  gas-1  iepud 
interfac;e  (LancLslierg.  2000)  and  gas- 
c:ontaining  organs.  partic:ularly  the  lungs 
and  gastrointestinal  trac;t.  are  e.spei;iallv 
su.sc;eptihle  (Goertner.  1982;  Hill  1978;' 
Yelverton  at  al.,  1972).  Nasal  sacs, 
larynx,  pharynx.  trac;hea.  and  lungs  mav 
he  damaged  by  c.'omprcission/expansion 
c;auseci  by  the  osc:illations  of  the  blast 
gas  bubble  (Reidcmherg  and  Laitman, 
2002).  Sevcire  damage  (from  the  .shoc;k 
wave)  to  the  ears  c:an  inc:lude  tympanic: 
membrane  rupture.  frac:ture  of  the 
ossic:ie.s.  damage  to  the  c;oc:hlea, 
hemorrhage,  and  i:erehro.sj)inal  fluid 
leakage  into  the  middle  ciar. 

Vassal  or  Ordnance  Strike — Vessel 
strike  or  c)rdnanc:e  strike  a.s.soc:iated  with 
the  spec.ified  ac.tivities  would  he 
c;on.siderecl  Level  A  hara.ssment,  serious 
injurv,  or  mortality. 

Taka  Gritaria 

For  the  purjjoses  of  an  MMPA 
anthorization,  three  tv])es  of  take  are 
identified:  Level  B  Hara.ssment;  Level  A 
Hara.ssment;  and  mortality  (or  .serious 
injury  leading  to  mortality).  The 
c;ategories  of  marine  mammal  responses 
(phy.sic)logic:al  and  behavioral)  that  fall 
into  the  two  hara.ssment  c;ategorie.s  were 
described  in  the  previous  .section. 

Bec;ause  the  jihysiological  and 
behavioral  respon.ses  of  the  majority  of 
the  marine  mammals  exjiosed  to  non- 
impid.se  and  impulse  sounds  c:annot  he; 
detiK;tecl  or  measured  (not  all  respon.ses 
visible  external  to  animal,  portion  of 
iixposed  animals  underwater  (.so  not 
visible),  many  animals  located  manv 
miles  from  oh.servers  and  c:c)vering  very 
large  area,  etc..)  and  hei:an.se  NMFS  must 
authorize  take  prior  to  the  imj)ai:t.s  on 
marine  mammals,  a  method  is  needed  to 
listimate  the  number  of  individuals  that 
will  he  taken,  pursuant  to  the  MMPA, 
based  on  the  projiosed  ai:tion.  To  this 
caid,  the  Navy’s  applic:ation  and  the 
AFTT  DEIS/QEIS  i:ontain  proposed 
ac:ou.stic  c:ritc;ria  and  thresholds  that 
would,  in  some  instances,  repre.sent 
c:hange.s  from  what  NMFS  has  used  to 


ovaluato  I  ha  Navy’s  proposocl  actiyilias 
for  past  inc.itlontal  take  authorizations. 
Tlu!  r(!vis(!(l  tlirosholds  aro  l)aso{l  on 
ovalnations  of  rocont  scinntific.  stiulins; 
a  (lotailod  explanation  of  ho\y  they  vveni 
derived  is  provided  in  the  Ah  11  DhlS/ 
OKIS  (Criteria  and  Thresholds  Technical 
Roport.  NMKS  is  currently  updating  and 
nn'isin^  all  ol  its  acoustic  critoiia  and 
thresholds.  Until  that  process  is 
com])lete.  NMFS  will  continue  its  long¬ 
standing  practice  o\  considering  spec.ifii. 
modifications  to  the  acoustic  criteria 
and  thresholds  currently  employed  lor 
incidental  take  authorizations  only  after 
providing  the  pnhlic:  with  an 
opportunity  for  review  and  comment. 
NMTS  is  recpiesting  comments  on  all 
aspects  of  the  proposed  rule,  and 
specifically  requests  comment  on  the 
proposed  acon.stic  criteiia  and^ 
thresholds.  I’he  acoustic  criteria  loi 
non-imimkse  and  impulse  sounds  are 
discussed  helow. 


Acoustic  (.vitcriu 

NMFS  utilizes  three  acoustic  criteria 
for  non-im])nlse  sounds;  FI  S  (injmy 
L(!vel  A  Harassment).  TTS  (Level  B 
Hara.ssment).  and  hehavioral  harassment 
(Level  B  Harassment).  Because  the  TTS 
and  FTS  criteria  are  derived  similarly 
and  the  F  I'S  criteria  were  extraiiolated 
from  the  TTS  data,  the  TTS  and  F'l’S 
acoustic  criteria  will  he  presented  hrst. 
before  the  hehavioral  criteria. 

For  more  information  regarding  these 
criteria,  please  see  the  Navy  s  DLLS/ 
OEIS  for  AF  l'T. 

U^vcl  B  Harassment  Thrcsholct  (TTS) 
Behavioral  disturhance.  acon.stic 
masking,  and  T'l  S  are  all  c.onsidered 
Level  B  Harassment.  Marine  mammals 


would  usually  he  hehaviorally  disturbed 
at  lower  received  levels  than  those  at 
which  they  would  likely  sustain  TTS,  so 
the  levels  at  which  hehavioral 
disturbance  are  likely  to  occur  is 
con.sidered  the  onset  ol  Level  B 
Harassment.  The  hehavioral  respon.ses 
of  marine  mammals  to  sound  aie 
variahh!.  context  specific,  and,  therefore, 
difficult  to  (piantify  (see  Risk  Function 
section,  helow).  Alternately.  TTS  is  a 
physiological  ellect  that  has  been 
studied  and  quantified  in  laboratory 
conditions.  Because  data  exist  to 
support  an  estimate  ol  the  rec.eived 
levels  at  which  marine  mammals  will 
incur  TTS.  NMFS  uses  an  acon.stic 
criteria  to  estimate  the  numher  of 
marine  mammals  that  might  susttiin 
TTS.  TTS  is  a  subset  of  Level  B 
Harassment  (along  with  suh-TTS 
hehavioral  harassment)  and  we  are  not 
specificallv  reipiired  to  estimate  those 
numhers:  however,  the  more  siiecihcally 
we  can  e.stimate  the  aliected  marine 
mammal  respon.ses,  the  better  the 
analysis. 

Level  A  Harassment  Threshold  (PI  SI 


For  acoustic  ellects,  because  the 
tissues  of  the  ear  appear  to  he  the  most 
susceptible  to  the  jihvsiological  efiects 
of  sound,  and  because  threshold  shilts 
lend  to  occur  at  lower  exiiosures  than 
other  more  serious  auditory  I'-flyy-ts- 
NMFS  has  determined  that  FTS  is  the 
he.st  indicator  for  the  smallest  degree  ol 
injury  that  can  he  measured.  Thereiore. 
the  acoustic,  exposure  associated  with 
on.set-FTS  is  ii.sed  to  define  the  lower 
limit  of  Level  A  harassment. 

FTS  data  do  m)t  c-.urrtmtly  exist  for 
marine  mammals  and  are  unlikely  to  he 


obtained  due  to  (;thical  concerns. 

However.  FTS  levels  for  these  animals 
may  he  estimated  using  TTS  data  irom 
marine  mammals  and  r(!lationships 
hiitween  TTS  and  FTS  that  have  been 
di.scov(!red  through  study  of  terre.strial 
mammals. 

We  note  here  that  hehaviorally 
mediated  injuries  (such  as  those  that 
have  been  hvpothesized  as  the  cause  ol 
some  beaked  whale  strandings)  could 
potentially  occur  in  resjmnse  to 
received  levels  lower  than  those 
believed  to  directly  result  in  tissue 
damage.  As  mentiomul  previously,  data 
to  siq)port  a  (juantitativ(!  estimate  ol 
these  potential  effects  (lor  which  the 
exact  mechanism  is  not  known  and  in 
whic:h  fac;tors  other  than  rec:eived  level 
may  pley  a  signific.ant  role)  does  not 
exist.  However,  based  on  the  numher  of 
years  (more  than  (iO)  and  number  of 
hours  of  MFAS  per  year  that  the  11. S. 

(and  other  countries)  has  oi)erated 
compared  to  the  reported  (and  verified) 
cases  of  associated  marine  mammal 
strandings,  NMFS  believes  that  the 
prohahilitv  of  these  tyjies  of  injuries  is 
very  low.  Tables  Kf  and  14  provide  a 
summarv  of  non-imimlsive  and 
impulsive  thresholds  to  1  1  S  and  F 1  S 
for  marine  mammals.  A  detailed 
cxjilanation  of  how  these  thresholds 
were  derived  is  provided  in  the  Ah  1  1 
HFIS/OFIS  Criteria  and  Thresholds 
'  Technical  Report  (http://aftteiii.com/ 
DocnmentsandUeferences/ AFTT 
Documents/SnpportingTechnical 

Documents.aspx]  and  summarizeil  in 
Chapter  (i  of  the  Navy’s  1T)A  application 

[http://\v\v\v.nmfs.noaa.gov/]}r/permits/ 
u  incidental. htmttapplieations). 


TABLE  13-ONSET  TTS  AND  PTS  THRESHOLDS  FOR  NON-lMPULSE  SOUND 


Species 


Onset  TTS 


Onset  PTS 


^ - — - .,70  fjD  re  iuPa2-sec(LF„)  .  198  dB  re  IgPa^-secfLFi,). 

.  .S.B,en,Pa^.sec,MP,„, 

H,gh.F,equency  Cetaceans .  '  G-a?"  Sardei'  "Han;.  1“  dl  ?e  lapS'-sSpr,')  'l9?  're  n,Pa^-sec(P.v,). 

Phooidae  ln-»aler . . |  Tooded  and  Ringed  seals.  | _  I - - 

\^U-IMPULS,VE  SOUND  explosive  CRITERIA  AND  THRESHOLDS  FOR  PREDICTING  ONSET  iNdURV  AND  MOR^ 

_ _ _ _ — , — — - ~  .  .  Onset 

j  Onset  Gl  Onset  slight  mortality 

Species  Onset  TTS  Onset  PTb  Iraet  injury  lung  ^.,0^  mortality) 


Onset  TTS 


Low-frequency 

Cetaceans. 

Mid-frequency 

Cetaceans. 

High-frequency 

Cetaceans. 


All  mysticetes  .  172  dB  SEL  (LFu)  or 

224  dB  Peak  SPL. 


Most  delphinids,  me¬ 
dium  and  large 
toothed  whales. 

I  Porpoises  and  Kogia 
I  spp.. 


172  dB  SEL  (MF„)  or 
224  dB  Peak  SPL. 

I  146  dB  SEL  (HF„)  or 
I  195  dB  Peak  SPL. 


187  dB  SEL  (LFii)  or 
230  dB  Peak  SPL. 
187  dB  SEL  (MF„)  or 
230  dB  Peak  SPL. 

161  dB  SEL  (HFn)  or 
201dB  Peak  SPL. 


237  dB  SPL 
(unweighted) 


Equation  1 .  Equation  2. 
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Table  14— Impulsive  Sound  Explosive  Criteria  and  Thresholds  for  Predicting  Onset  Injury  and  Mortality— 

Continued 


Group 

Species 

Onset  TTS 

Onset  PTS 

Onset  Gl 
tract  injury 

Onset  slight 
lung 

Onset 
mortality 
(1%  mortality) 

Phocidae  . 

Harbor,  Gray,  Beard¬ 
ed,  Harp,  Hooded, 
and  Ringed  seals. 

177  dB  SEL  (Pwi)  or 
212  dB  Peak  SPL 

192  dB  SEL  (Pwi)  or 
218  dB  Peak  SPL, 

Iu|uati()n  1 ; 

=  (l+lDum/l 0.0811)''-  Pa-sec 

lujuation  2: 

=  01. 4M'/'  (l-t-IDum/lO.OHlI)''-  I’a-sec 
VVlioro: 

M  =  mas.s  of  the  animals  in  kf^. 

Dk,„  =  do])th  of  lilt!  rocoivor  (animal)  in 
motors. 

.Sl’L  =  soniul  |)r(!ssnro  lovol. 

Lavel  B  Ihinisswent  Bisk  Function 
( Behavioral  Harassinenij 

In  2000,  NMFS  issued  the  first  MMPA 
authorization  to  allow  the  take  of 
marine  mammals  incidrmtcil  to  MFAS 
(to  the  Navy  for  RIMPAC).  For  that 
authorization,  NMFS  used  173  dB  SEL 
as  the  criterion  for  the  onset  of 
Behavioral  harassment  (Level  B 
I  lara.ssment).  This  type  of  single  numher 
criterion  is  referred  to  as  a  stej)  function, 
in  which  (in  this  example)  all  animals 
estimated  to  he  exj)osed  to  received 
levels  above  173  clB  SEL  woidd  he 
predicted  to  he  taken  by  Level  B 
1  lara.ssment  and  all  animals  exposed  to 
le.ss  than  173  dB  SEL  woidd  not  he 
taken  by  Level  B  Harassment.  As 
mentioned  jireviously,  marine  mammal 
behavioral  resjion.ses  to  .sound  are 
highly  variable  and  context  specific: 
(affected  by  differences  in  acoustic 
conditions;  difference's  between  species 
and  jiopulations;  differenc:es  in  gender, 
age,  reproductive  .status,  or  social 
behavior;  or  the  prior  experience  of  tlie 
individuals),  which  does  not  supjiort 
the  use  of  a  step  function  to  estimate 
hehavioral  harassment. 

Unlike  step  functions,  acoustic  risk 
continuum  functions  (which  are  also 
called  ‘‘exjiosure-response  functions,” 
“dose-res])onse  func:tions.”  or  “.stress- 
response  functions”  in  other  risk 
assessment  contexts)  allow  for 
probability  of  a  response  that  NMFS 
would  classifv  as  harassment  to  occur 
over  a  range  of  jiossihle  received  levels 
(instead  of  one  numher)  and  assume  that 
the  jirohahility  of  a  response  depends 
first  on  the  “dose”  (in  this  case,  the 
received  level  of  sound)  and  that  the 
jirohahility  of  a  response  increases  as 
the  “do.se”  increases  (see  Figures  B-.'j 
and  B-(i  in  the  LOA  application).  In 
January  2009,  NMFS  issued  three  final 
rules  governing  the  incidental  take  of 


marine  mammals  (within  Navy’s  IIRC. 
SOUAL,  and  Atlantic  Fleet  Active  Sonar 
Training  (AFAST))  that  u.sed  a  risk 
continuum  to  estimate  the  percent  of 
marine  mammals  exposed  to  various 
levels  of  MFAS  that  would  respond  in 
a  manner  NMFS  considers  harassment. 

The  Navy  and  NMFS  have  previously 
used  acou.stic  risk  functions  to  estimate 
the  jirohahle  responses  of  marine 
mammals  to  acou.stic  exposures  for 
other  training  and  re.search  jirograms. 
Examples  of  jnevious  application 
include  the  Navy  FElSs  on  the 
SlJR'l'ASS  LFA  .sonar  (U.S.  Department 
of  the  Navy,  2001  c);  the  North  Pacific 
Acoustic  Laboratory  exjieriments 
conducted  off  the  Island  of  Kauai  (Office 
of  Naval  Re.search,  2001),  and  the 
Suiiplemental  EIS  for  SORT  ASS  LFA 
sonar  (U.S,  Department  of  the  Navy, 
2007d).  As  discussed  earlier,  factors 
other  than  received  level  (such  as 
distance  from  or  hearing  to  the  sound 
source)  can  affect  the  way  that  marine 
mammals  respond;  however,  data  to 
support  a  (luantitative  analysis  of  tho.se 
(and  other  factors)  do  not  currently 
exist.  NMFS  will  continue  to  modify 
these  criteria  as  new  data  that  meet 
NMFS  standards  of  iiuality  become 
available  and  can  he  appropriately  and 
effectively  incorporated. 

The  particular  acoustic  risk  functions 
(levelojied  by  NMFS  and  the  Navy  (see 
Figures  B-.l  and  (5-8  in  the  L(1A 
application)  estimate  the  probability  of 
hehavioral  responses  to  MFAS/HFAS 
(interpreted  as  the  percentage  of  the 
exposed  population)  that  NMFS  would 
classify  as  harassment  for  the  jnirposes 
of  the  MMPA  given  ex])osure  to  specific 
received  levels  of  MFAS/HFAS.  The 
mathematical  function  (below) 
underlying  this  curve  is  a  cumulative 
prohahilitv  distrilmtion  adajited  from  a 
solution  in  Feller  (1988)  and  was  also 
u.sed  in  predicting  risk  for  the  Navv’s 
SURTASS  LFA  MMPA  authorization  as 
well. 


\Vh(!ro: 

K  =  Risk  (0-1.0) 

L  =  Received  level  (dB  re:  1  gPa) 

B  =  Basement  received  level  =  120  dB  ri;:  1 
gPa 

K  =  R(!ceived  level  increment  above  B  wlujre 
,T0-pi!rcenl  risk  =  4.t  dB  re:  1  gPa 
A  =  Risk  transition  sharpness  param(!ter  =  10 
(odontoc(!tes  and  pinnipeds)  or  8 
mysticetes) 

Detailed  information  on  the  above 
eiiuation  and  its  jrarameters  is  available 
in  the  AF'IT  DEIS/OEIS  and  previous 
Navy  documents  listed  above. 

The  inclusion  of  a  special  hidiavioral 
response  criterion  for  beaked  whales  of 
the  family  Zijihiidae  is  new  to  the.se 
criteria.  It  has  been  speculated  for  some 
time  that  beaked  whales  might  have 
unusual  sensitivities  to  sonar  sound  due 
to  their  likelihood  of  stranding  in 
conjunction  with  MFAS  use,  even  in 
areas  where  other  species  were  more 
abundant  (D'Amico  at  al.  2009),  hut 
there  were  not  sufficient  data  to  sujijiort 
a  .separate  treatment  for  beaked  whales 
until  recently.  With  the  recent 
publication  of  results  from  Blainville's 
iheaked  whale  monitoring  and 
experimental  ex})o.sure  studies  on  the 
instrumented  Atlantic  Undersea  Test 
and  Evaluation  Center  range  in  the 
Bahamas  (McCarthv  et  al.  2011;  Tvack 
et  al.  2011),  there  are  now  statistically 
strong  data  suggesting  that  beaked 
whales  tend  to  avoid  both  actual  naval 
MFAS  in  real  anti-submarine  training 
.scenarios  as  well  as  .sonar-like  signals 
and  other  signals  used  during  controlled 
sound  exposure  studies  in  the  same 
area.  An  unweighted  140  dB  re  1  pPa 
sound  pressure  level  threshold  has  been 
adopted  hv  the  Navv  for  takes  of  all 
beaked  whales  (family;  Zijihiidae). 

If  more  than  one  inijudsive  event 
Involving  exjdosives  (i.e.,  not  jiile 
driving)  occurs  within  any  given  24- 
hour  period  within  a  training  or  testing 
event,  criteria  are  ajiplied  to  predict  the 
numher  of  animals  that  mav  he  taken  hv 
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I^ivel  B  Harassment.  For  multiple 
impulsive  events  (with  the  exc.eiitiou  of 
pile  driving)  the  behavioral  threshold 
used  in  this  analysis  is  .'i  dB  less  than 
the  TTS  onset  threshold  (in  sound 
exj)osure  level).  This  value  is  derived 
from  ohservcul  onstits  of  l)(;havioral 
res|)onse  by  test  subjects  (iK)ttlenose 
dol|)hins)  during  non-impulse  TTS 
testing  (Schlundt  e/  al.  20()()).  Some 
multiple  impulsive  (wents,  such  as 
certain  naval  gunnery  exercises,  may  he 
treat(;d  as  a  single  impulsive  event 
hecau.se  a  few  explosions  occur  closely 
s|)aced  within  a  very  short  period  of 
time  (a  few  seconds).  For  single 
im|)ulses  at  received  sound  levels  below 
hearing  loss  thresholils.  the  nK)st  likely 
behavioral  respon.se  is  a  brief  alerting  or 
orienting  respon.se.  Since  no  further 
sounds  follow  the  initial  brief  im])ul.ses. 
Liivel  B  take  in  the  form  of  behavioral 

Table  15 


Low-Frequency  Cetaceans 
Mid-Frequency  Cetaceans  . 
High-Frequency  Cetaceans 
Phocid  Seals  (in  water)  . 


harassment  beyond  that  as.sociatrul  with 
potential  'ITS  would  mrt  he  exj)ected  to 
occur,  rhis  reasoning  was  a])plied  to 
previous  shock  trials  (B.'t  FR  (itiOtiU;  (it) 
FR  22450:  73  FR  43130).  Fxplo.sive 
criteria  and  thresholds  are  snmmariziMl 
in  'Fable  (i-3  in  the  l.OA  application. 

Since  im])ul.se  events  can  he  (juite 
short,  it  may  Im;  possible  to  accumulate 
multiple  received  impulses  at  sound 
j)res.sur(;  levels  considerably  above  the 
energy-ha.sed  criterion  and  still  not  he 
considered  a  hrihavioral  take.  Fhe  Navv 
treats  all  individual  rciceived  imj)uls(!.s 
as  if  they  were  one  second  long  for  the 
])urposes  of  calculating  cnmnlative 
sound  exposure  level  for  multiple 
impulse  events.  For  example,  five  air 
gun  im|)ulse.s,  each  0.1  second  long, 
received  at  179  dB  sound  jiressure  level 
would  erjual  a  17.')  dB  sound  exposure 
level,  and  wonld  not  he  predicted  as 


leading  to  a  take.  However,  if  the  five 
0.1  second  pulses  are  treated  as  a  .') 
.s(!cond  exposure,  it  would  yield  an 
adjusted  vahn;  of  aj)proximat(!ly  190  dB. 
exc(!eding  the  threshold.  For  imj)ulses 
associated  with  ex])lo.sion.s  that  have 
durations  of  a  few  mica’o.seconds,  this 
assumption  greatly  overestimates  effects 
based  on  sound  ex])o.snre  level  metrics 
such  as  'ITS  and  ITS  and  behavioral 
responses.  Apj)ro])riate  weighting 
values  will  he  applied  to  the  received 
im])ul.se  in  one-third  octave  hands  and 
the  energy  summed  to  ])rodnce  a  total 
w(!ighted  sound  ex])osure  level  value. 
For  impulsive  behavioral  criteria,  the 
Navy’s  new  weighting  functions 
(detailed  in  the  LGA  ap])lication)  are 
a])plied  to  the  receiveci  sound  level 
before  being  comjiared  to  the  threshold. 


—Behavioral  Thresholds  for  Impulsive  Sound 


Hearing  group 


Impulsive  behavioral 
threshold  for  >2  pulses/24 


hrs 


167  dB  SEL  (LF„). 
167  dB  SEL  (MF,i). 
141  dB  SEL  (HF„). 
172  dB  SEL  (Pwi). 


Fxisting  NMF.S  criteria  was  applied  to 
.sounds  generated  by  pile  driving  and 
aii"guns  ('Fable  Hi). 

Table  16— Thresholds  for  Pile  Driving  and  Airguns 


Underwater  vibratory  pile  driving  criteria 
(sound  pressure  level,  dB  re  1  pPa) 

Underwater  impact  pile  driving  and 
airgun  criteria 

(sound  pressure  level,  dB  re  1  pPa) 

Species  groups 

Level  A  injury 
threshold 

Level  B  disturbance 
threshold 

Level  A  injury  thresh¬ 
old 

Level  B  disturbance 
threshold 

1 

Cetaceans  (whales,  dolphins,  porpoises)  .  ! 

Pinnipeds  (seals) . 

180  dB  rms  . 

190  dB  rms  . 

120  dB  rms  . 

120  dB  rms  . 

180  dB  rms  . 

190  dB  rms  . 

160  dB  rms. 

160  dB  rms. 

Quantitative  Modeling  for  Im{)nlsive 
and  i\k)n-Iinpnlsive  Sound 

'Fhe  Navy  prjrformed  a  (juantitative 
analysis  to  estimate  the  number  of 
marine  mammals  that  could  he  harassed 
by  acoustic  sources  f)r  exi)lo.sive.s  u.sed 
during  Navy  training  and  testing 
activities.  Inputs  to  the  (piantitative 
analysis  included  marine  mammal 
density  estimates;  marine  mammal 
depth  occurnmce  distributions; 
oceanograj)hic  and  environmental  data; 
marine  mammal  hearing  data;  and 
criteria  and  thresholds  for  levels  of 
])otential  effects.  The  (juantitative 
analysis  consists  of  com|)uter-modeled 
estimates  and  a  |)o.st-model  analysis  to 
determine  the  number  of  j)otential 


mortalities  and  harassments.  'Fhe  model 
calculates  sound  (mergy  ])roj)agation 
from  .sonars,  other  active  acoustic 
sources,  and  (;xj)losiv(!S  during  naval 
activiti(!.s;  the  sound  or  imjndse  received 
by  animat  dosinuiters  re|)re.senting 
marine  mammals  distributed  in  the  area 
around  the  modeled  activity;  and 
whether  the  sound  or  imjjulse  received 
by  a  marine  mammal  exccnnls  the 
thresholds  for  effects.  'Fhe  model 
e.stimat(!.s  are  then  further  analyzed  to 
consider  animal  avoidance  and 
im|)lementation  of  mitigation  measures, 
r(!.sulting  in  final  estimates  of  effects  due 
to  Navy  training  and  testing.  'Fhis 
j)roc(!.s.s  resnlts  in  a  reduction  of  take 
numbers  and  is  detailed  in  Chapter  6 


(section  6.1..'))  of  the  Navy’s  FOA 
a|)|)lication. 

A  number  of  com])uter  modcds  and 
mathematical  (ujnations  can  he  u.sed  to 
jiredict  how  energy  .s|)rea(l.s  from  a 
sound  source  (e.g.,  sonar  or  underwater 
detonation)  to  a  receiver  (e.g.,  dol])hin 
or  .s(!a  turtle).  Basic  underwater  .sound 
models  calculate  the  overlaj)  of  energy 
and  marine  life  using  a.ssnmjjtion.s  that 
account  for  the  many  variables,  and 
often  unknown  factors  that  can  greatly 
influence  the  result.  A.s.sum|)tions  in 
j)reviou.s  and  curnmt  Navy  models  have 
intentionally  (ared  on  the  side  of 
overestimation  when  there  are 
unknowns  or  when  the  addition  of  other 
variables  was  not  likely  to  substantively 
change  the  final  analysis.  For  example. 
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Ixicause  tlie  ocean  environment  is 
extnnnely  dynamic  and  information  is 
often  limited  to  a  synthesis  of  data 
gatlnniul  over  wide  areas  and  reciniring 
many  years  of  research,  known 
information  tends  to  l)e  an  average  of  a 
seasonal  or  annual  variation.  The 
I'kiuatorial  Paciiic  FI  Nino  disru])tion  of 
the  ocean-atmosj)h(!re  svstem  is  an 
exam])le  of  dynamic  change;  wh(;re 
imusnally  warm  ocean  temperatures  are 
likely  to  redistribute  marine  life  and 
alt(;r  the  propagation  of  nnd(;rwater 
.sound  energy.  Previous  Navy  modeling 
therefore  made  some  assum])tion.s 
indicative  of  a  maximum  theoretical 
pro])agation  for  sound  energy  (such  as  a 
pi;rfectly  reflective  ocean  surface  and  a 
flat  seafloor).  More  cxjinjjlex  computer 
models  build  u])on  basic  modeling  by 
factoring  in  additional  variables  in  an 
effort  to  he  more  accurate  by  accounting 
for  such  things  as  bathymetry  and  an 
animars  likely  presence  at  various 
depths. 

The  Navy  has  develop(;d  a  .set  of  data 
and  new  software  tools  for 
ciuantification  of  estimated  marine 
mammal  impacts  from  Navy  activities. 
This  new  ajjproach  is  the  resulting 
evolution  of  the  basic  model  jireviously 
used  by  the  Navy  and  reflects  a  more 
comi)lex  modeling  approach  as 
described  l)elow.  Although  this  moix; 
compl(;x  computer  modeling  aj)proach 
accounts  for  various  environmental 
factors  affecting  acou.stic  propagation, 
the  current  software  tools  do  not 
consider  the  likelihood  that  a  marine 
mammal  would  attempt  to  avoid 
repeated  exposur(;s  to  a  sound  or  avoid 
an  area  of  intense  activity  where  a 
training  or  testing  event  may  he  focused. 
Additionally,  the  software  tools  do  not 
f;onsider  the  imjjlementation  of 
mitigation  (e.g.,  stoj)j)ing  sonar 
transmissions  when  a  marine  mammal 
is  within  a  certain  distance  of  a  ship  or 
range  clearance  prior  to  detonations).  In 
both  ofthe.se  situations,  naval  activities 
are  modeled  as  though  an  activitv 
would  occur  regardle.ss  of  j)roximity  t(j 
marine  mammals  and  without  anv 
horizontal  movement  by  the  animal 
away  from  tlie  sound  source  or  lunnan 
activities  (e.g.,  without  accounting  for 
likely  animal  avoidance).  Therefore,  the 
final  stej)  of  the  (juantitative  analysis  of 
acou.stic  effects  is  to  consider  the 
imi)lementation  of  mitigation  and  the 
jjossihility  that  marine  mammals  would 
avoid  continued  or  repeated  .sound 
exposures. 

The  (piantified  re.sults  of  the  marine 
mammal  acou.stic  effects  analvsis 
l)re.sent(;d  in  the  Navy’s  LOA 
application  differ  from  the  quantified 
results  pre.sented  in  the  AFTT  DFIS/ 
OFIS.  Presentation  of  the  results  in  this 


new  manner  for  MMPA,  FSA,  and  other 
regulatory  analyses  is  well  within  the 
framework  of  the  previous  NFl’A 
analyses  ])re.sented  in  tin;  DFIS.  'fhe 
differences  are  due  to  three  main 
factors:  (1)  Changes  to  the  t(;mj)o  or 
location  of  certain  proi)o.s(;d  activiti(;s; 
(2)  refinement  to  the  modeling  inputs 
for  training  and  testing;  and  (.3) 
additional  |)ost-model  analysis  of 
acoustic  effects  to  include  animal 
avoidance  of  repeat(;d  sound  sources, 
avoidance  of  areas  of  activity  before  use 
ol  a  sound  source  or  exph)sive  hv 
sensitive  sj)ecie.s,  and  implementation 
of  mitigation.  The  Navy’s  tempo  and 
location  of  certain  pro])o.sed  activities 
has  been  modified  in  response  to  new 
training  and  te.sting  re(|uir(;ment.s 
developed  in  re.sj)on.se  to  the  ever- 
evolving  security  environment  reejuiring 
an  increased  u.se  of  high  fre{pi(;ncv  mine 
detection  .sonar  for  training  and  testing, 
an  incr(;a.sed  u.se  of  mid-fr(;(iuency  ASVV 
sonohuoys  for  te.sting.  relocation  of 
countermeasure  te.sting  from  NSVVC 
Panama  (iity  to  (iOMFX,  and  the 
elimination  of  the  Submarine 
Navigation  Training  at  Kings  Hay,  GA. 
The  pro])osal  also  includes  refinement 
of  the  motleling  inputs,  including  the 
addition  of  modeling  results  for  Surface 
to  Surface  MISSIFFX,  which  was 
analyzed  hut  not  modeled  in  the  DFIS, 
and  the  elimination  of  ov(;r-calculation 
lor  several  activities  which  occur  only 
once  every  five  years.  This  additional 
po.st-model  analysis  of  acou.stic  effects 
was  j)erformed  to  clarify  potential 
misunderstandings  of  the  numl)(;r.s 
])resented  as  modeling  results  in  the 
AFTT  DEIS/OFIS.  Some  comments 
indicated  that  the  readers  believed  the 
acou.stic  effects  tf)  marine  mammals 
pre.sented  in  the  DFlS/OFfS  were 
repre.sentative  of  the  actual  expected 
effects,  although  the  AFTT  DFfS/OFIS 
did  not  account  for  animal  avoidance  of 
an  area  prior  to  commencing  soimd- 
j)roducing  activities,  animal  avoidance 
of  rei)eated  ex])lo.sive  noi.se  exjjosures, 
and  the  protections  due  to  standard 
Navy  mitigations.  I’herefore,  the 
numhi;r.s  pre.sented  in  Navy’s  LOA 
application,  which  will  he  reflected  in 
the  AFTT  FFIS/OFIS,  have  been  refined 
to  better  (luantify  the  exjiected  effects  hv 
fully  accounting  for  animal  avoidance  or 
movement  and  im})lementation  of 
standard  Navy  mitigations.  With  the 
ajjplication  of  the  j)o.st-modeling 
a.sse.ssment  proce.ss,  the  net  result  of 
these  changes  is  an  overall  decrease  in 
takes  by  mortality  and  Level  A  takes 
within  the  LOA  apj)lication  compared 
with  the  DFIS,  a  net  reduction  in  fjovel 
B  takes  for  training,  and  a  net  increase 
in  l.evel  B  takes  for  te.sting.  1’he  Navy 


has  advised  NMP’S  that  all  comments 
n;ceivt;d  on  the  pro])os(;d  rule  that 
address  (1)  changes  to  the  temj)o  or 
location  of  certain  proposed  activities; 
(2)  refinement  to  the  modeling  inj)ut.s 
for  training  and  te.sting;  and  (.3) 
additional  post-model  analy.sis  of 
acou.stic  effects  and  implementation  of 
mitigation,  will  he  reviewed  and 
addressed  hv  the  Navv  in  its  FFlS/OFlS 
for  Af’TT. 

The  steps  of  the  (|uantitative  analysis 
of  acou.stic  effects,  the  values  that  went 
into  the  Navy’s  model,  and  the  residting 
ranges  to  effects  are  detailed  in  Chapter 
(i  of  the  Navy’s  I,()A  apjjlication  [htlp:// 
WWW. nmfs.nou(i.p,o\'/pii permits/ 
incidental. htmttapplicat  ions). 

Take  Reqaest 

The  AFTT  DEIS/OFIS  considered  all 
training  and  te.sting  activities  proposed 
to  occur  in  the  Study  Area  that  have  the 
potential  to  result  in  the  MMPA  defined 
take  of  marine  mammals.  The  stressors 
associated  with  the.se  activities  included 
the  following; 

•  Acou.stic  (sonar  and  oth(;r  ai:tive 
non-imj)ul.se  sources,  explosives,  pile 
driving,  swimmer  defense  airguns, 
weapons  firing,  launch  and  impact 
noi.se,  vessel  noise,  aircraft  noise) 

•  Energy  (electromagn(;tic  (h;vice.s) 

•  Physical  di.sturhance  or  strikes 
(ve.ssels,  in-water  devices,  militarv 
expended  materials,  seafloor  devices) 

•  Entanglement  (fiber  optic  cables, 
guidance  wir(;.s,  parachutes) 

•  Ingestion  (munitions,  militarv 
expended  materials  other  than 
munitions) 

The  Navy  determined,  and  NMFS 
agrees,  that  three  stressors  could 
potentially  result  in  the  incidental 
taking  of  marine  mammals  from  training 
and  te.sting  activitit;.s  within  the  Study 
Area:  (1)  Non-impulsive  stre.ssors  (sonar 
and  other  active  acou.stic  sources),  (2) 
impulsive  .stres.sors  (exj^losives,  pile 
driving  and  removal),  and  (3)  ve.s.sel 
.strikes.  Non-impnlsive  and  imjjulsive 
.stn;.ssor.s  have  the  potential  to  result  in 
incidental  takes  of  marine  mammals  by 
hara.ssment.  injury,  or  mortality 
(exj)lo.sives  only).  Ve.ssel  strikes  have 
the  potential  to  result  in  incidental  take 
from  direct  injury  and/or  mortalitv. 

Training  Activities — Based  on  tlu; 
Navy’s  model  and  ])ost-model  analvsis 
(de.scrihed  in  detail  in  (ihajjter  (>  of  its 
IT)A  application).  Table  17  sninmarizes 
the  Navy’s  take  recpiest  for  training 
activities  for  an  annual  maximum  v(;ar 
(a  notional  12-month  period  when  all 
annual  and  non-annual  events  would 
occur)  and  the  summation  over  a  ti-vear 
period  (with  consideration  of  the 
varying  schedule  of  non-annual 
activities).  Table  18  summarizes  the 
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Navy’s  take  r(!(]uest  (Lin'id  A  and  L(!V(d 
B  harassment)  for  training  activities  by 
species. 

While  the  Navy  does  not  anticipate 
any  mortalities  wonld  occur  from 
training  activiti(;s  involving  explosives, 
the  Navy  recpiests  annual  authorization 
for  take  hy  mortality  of  up  to  17  small 
odontocetes  (i.e..  doli)hins)  to  include 
any  coml)inatit)n  of  such  species  that 
may  he  pre.sent  in  the  Study  Area.  In 
addition,  the  Navy  does  not  antici])ate 
any  beaked  whale  strandings  or 
mortalities  from  sonar  and  other  active 
.sources,  hut  in  order  to  account  for 
unforeseen  circumstanccis  that  could 
lead  to  such  effects  the  Navy  nuiuests 
the  annual  take,  by  mortality,  of  up  to 
It)  beaked  whah;s  in  any  given  year,  and 
no  more  than  10  beaked  whales  over  the 
.l-year  h(3A  period,  as  j)art  of  training 
activities. 

Ve.ssel  strike  to  marine  mammals  is 
not  associated  with  any  specific  training 
activity  but  rather  a  limited,  sporaclic, 
and  accidental  n!sult  of  Navy  ve.ssel 
moviMuent  within  the  .Study  Area.  In 
order  to  account  for  the  accidental 
nature  of  vessel  strikes  to  large  whales 
in  general,  and  the  jjotential  risk  from 
any  ve.s.sel  movement  within  the  .Study 
Area,  the  Navy  recpie.sts  take 
authorization  in  the  event  a  Navy  vessel 
.strike  does  occur  while  conducting 
training.  Tin;  Navy's  take  authorization 
r(!(iuest  is  ha.sed  on  the  ])rol)ahilities  of 
whale  strikes  suggestful  by  tin?  data  from 
NMF.S  Nortlnsist  .Science  Center.  NMF.S 


.Sonth(!ast  .Science  Center,  the  Navy,  and 
the  calculations  detailed  in  (Chapter  (i  of 
the  Navy’s  LOA  application.  The 
nnmher  of  Navy  and  commercial  whale 
strikes  for  which  the  species  has  been 
positively  identified  suggests  that  the 
probability  of  striking  a  hnmphack 
whale  in  the  .Study  Ania  is  greater  than 
striking  other  spei:ies.  Howciver,  since 
s])ecie.s  identification  has  not  Ixum 
])ossil)le  in  mo.st  ve.ssel  .strike  cases,  the 
Navy  cannot  (inantifiahly  jjredict  what 
specnes  may  h(!  taken.  Therefore,  the 
Navy  seeks  take  authorization  hv 
mortality  from  ve.ssel  strike  for  any 
combined  numher  of  marine  mammal 
species  to  include  fin  whale,  blue 
whale,  hnmphack  whale,  Bryde’s  whale, 
sei  whale,  minke  whale,  sjjerm  whale, 
Blainville’s  beaked  whale,  Cuvier’s 
hcxiked  whale,  Cervais’  h(;aked  whale, 
and  unidentified  whale  sj)ecies.  The 
Navy  recpiests  takes  of  large  marine 
mammals  over  the  cour.se  of  the  .‘5-yc;ar 
regulations  from  training  activities  as 
discus.sed  below: 

•  The  take  by  ve.s.sel  strike  during 
training  activities  in  any  given  year  of 
no  more  than  three  marine  mammals 
total  of  any  combination  of  species 
including  fin  whale,  bine  whale. 
himi])l)ack  whale.  Brvde’s  whale,  .sei 
whale,  minke  whale,  spcMin  whale, 
Blainville’s  beaked  whale,  Cuvier’s 
beaked  whale,  Cervais’  beaked  whale, 
and  unidentified  whale  sjxicies. 

•  The  take  by  ve.ssel  strike  of  no  more 
than  10  marine  mammals  from  training 


activities  over  the  c:onrse  of  the  five 
years  of  the  AFl'T  regulations. 

Ovcir  a  period  of  18  years  from  10‘)3 
to  2012  there  have  been  a  total  of  19 
Navy  ves.sel  strikers  in  the  .Study  Arcxi. 
lught  of  the  strikers  njsulted  in  a 
confirmcul  death;  hut  in  11  of  the  19 
strikes,  the;  fate  of  the  animal  was 
unknown.  It  is  possible  that  some  of  the; 
11  reportcul  .strikcis  resulted  in 
rec;overal)le  injury  or  were  not  marine 
mammals  at  all,  hut  another  large 
marine  s])ecic;.s  (e.g.,  basking  shark). 
However,  it  is  prudent  to  consider  that 
all  of  the  strikes  could  have  resultcul  in 
the  death  of  a  marine  mammal.  The 
maximum  nnmher  of  strikes  in  any 
given  year  was  thren:  strikes,  which 
occurred  in  2001  and  2004.  The  highcj.st 
avccrage  numher  of  strikes  over  any  five 
year  period  was  two  strikes  iper  year 
from  2001  to  200.5.  The  av(;rage  numhe^r 
of  strikes  for  the  entire  18-yc!ar  ])eriod  is 
1.055  .strikcis  per  ycnir.  .Since  the 
implementation  of  the  Navy’s  Marine 
.S])(;cies  Awarcaiciss  Training  in  2007, 
.strikcis  in  the  .Study  Arcui  have  decrciased 
to  an  av(!rage  of  0.5  per  vear.  Over  the 
la.st  five  yciars  on  the  ea.st  coast,  the 
Navy  was  involvcul  in  two  strikes,  with 
no  confirmed  marine  mammal  d(;aths  as 
a  result  of  the  vessel  strike.  Also  as 
discnsscHl  in  C,ha])ter  0  of  the  Navy’s 
hOA  a)Ji)lication,  the  probability  of 
.striking  as  many  as  two  large  whales  in 
a  single!  ycxir  in  the  AFTT  .Study  Area  is 
only  It)  jK!rc(!nt. 


Table  17— Summary  of  Annual  and  5-Year  Take  Requests  for  Training  Activities 


MMPA  category 

Source 

Annual  authorization  sought 

r 

5-Year  authorization  sought 

Training  activities 

Training  activities 

Mortality  . 

Impulsive  . 

17  mortalities  applicable  to  any  small 
odontocete  in  any  given  year. 

85  mortalities  applicable  to  any  small 
odontocete  over  5  years. 

Unspecified  . 

10  mortalities  to  beaked  whales  in  any  given 
year. ' 

10  mortalities  to  beaked  whales  over  5  years.  ’ 

Vessel  strike  . 

No  more  than  three  large  whale  mortalities  in 
any  given  year.  ^ 

No  more  than  10  large  whale  mortalities  over  5 
years.  ^ 

Level  A  . 

Impulsive  and  Non-lm- 
pulsive. 

351  . 

1,753. 

Level  B  . 

Impulsive  and  Non-lm- 
pulsive. 

2,053,473  . 

10,263,631. 

’  Ten  Ziphiidae  beaked  whale  to  include  any  combination  of  Blainville’s  beaked  whale,  Cuvier’s  beaked  whale,  Gervais’  beaked  whale,  north¬ 
ern  bottlenose  whale,  and  Sowerby's  beaked  whale,  and  True’s  beaked  whale  (not  to  exceed  10  beaked  whales  total  over  the  5-year  length  of 
requested  authorization). 

^  For  Training:  Because  of  the  number  of  incidents  in  which  the  species  of  fhe  stricken  animal  has  remained  unidentified.  Navy  cannot  predict 
that  proposed  takes  (either  3  per  year  or  the  10  over  the  course  of  5  years)  will  be  of  any  particular  species,  and  therefore  seeks  take  authoriza¬ 
tion  for  any  combination  of  large  whale  species  (e.g.,  fin  whale,  humpback  whale,  minke  whale,  sei  whale,  Bryde’s  whale,  sperm  whale,  blue 
whale,  Blainville’s  beaked  whale,  Cuvier’s  beaked  whale,  Gervais’  beaked  whale,  and  unidentified  whale  species),  excluding  the  North  Atlantic 
right  whale. 


Table  18— Species-Specific  Take  Requests  From  Impulsive  and  Non-Impulsive  Source  Effects  for  All 

Training  Activities 


Species 


Annual  ’ 

Total  over  5-year  period 

Level  B 

Level  A 

Level  B 

Level  A 

Mysticetes; 


Blue  Whale  *  . 

Bryde’s  Whale  . 

Minke  Whale  . 

Fin  Whale*  . 

Humpback  Whale  *  . 

North  Atlantic  Right  Whale*  . 

Sei  Whale*  . 

Odontocetes — Delphinids; 

Atlantic  Spotted  Dolphin  . 

Atlantic  White-Sided  Dolphin  . 

Bottlenose  Dolphin  . 

Clymene  Dolphin  . 

Common  Dolphin  . 

False  Killer  Whale . 

Fraser’s  Dolphin  . 

Killer  Whale  . . 

Melon-Headed  Whale  . 

Pantropical  Spotted  Dolphin  . 

Pilot  Whale  . 

Pygmy  Killer  Whale  . 

Risso’s  Dolphin  . 

Rough  Toothed  Dolphin  . 

Spinner  Dolphin  . 

Striped  Dolphin  . 

White-Beaked  Dolphin  . 

Odontocetes — Sperm  Whales; 

Sperm  Whale*  . 

Odontocetes — Beaked  Whales: 

Blainville’s  Beaked  Whale  . 

Cuvier’s  Beaked  Whale  . 

Gervais’  Beaked  Whale  . 

Northern  Bottlenose  Whale  . 

Sowerby’s  Beaked  Whale  . 

True’s  Beaked  Whale  . 

Odontocetes — Kogia  Species  and  Porpoises: 

Kogia  spp . 

Harbor  Porpoise  . 

Phocid  Seals; 

Bearded  Seal  . 

Gray  Seal . 

Harbor  Seal  . 

Harp  Seal . 

Hooded  Seal  . 

Ringed  Seal**  . 
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Table  18— Species-Specific  Take  Requests  From  Impulsive  and  Non-Impulsive  Source  Effects  for  All 

Training  Activities— Continued 


Annual’  Total  over  5-year  period 


735 

4,775 

302,010 

22,450 

8,215 

560 

50,940 

887,550 
156,100 
1 ,422,938 
97,938 
2,325,022 
3,565 
1 1 ,025 
70,273 
104,380 
354,834 
506,240 
7,435 
1,192,618 
5,293 
102,068 
1,121,511 
8,027 


140,893 
174,473 
141,271 
91 ,786 
49,818 
83,553 

25,448 

711,727 


177,570 
31 ,228 
284,728 
19,588 
465,014 
713 
2,205 
14,055 
20,876 
70,968 
101,252 
1,487 
238,528 
1,059 
20,414 
224,305 
1,613 


5,090 

142,811 


’  Predictions  shown  are  for  the  theoretical  maximum  year,  which  would  consist  of  all  annual  training  and  one  Civilian  Port  Defense  activity.  Ci¬ 
vilian  Port  Defense  training  would  occur  biennially. 

*  ESA-Listed  Species;  **  ESA-proposed;  PTS:  Permanent  threshold  shift;  TTS:  Temporary  threshold  shift. 


Tf^sti ng  A  cti vi /  / e.s 

Based  on  the  Navy’s  model  and  post- 
model  analysis  (described  in  detail  in 
Chapter  6  of  its  LOA  application),  Table 
19  summarizes  the  Navy’s  take  rerpiest 
for  testing  activities  for  an  annual 
maximum  year  (a  notional  12-nionth 
|)erio(l  when  all  annual  and  non-annual 
events  woidd  occur)  and  the  summation 
over  a  5-year  period  (with  consideration 
of  the  varying  schedule  of  non-annual 
activities).  Table  20  summarizes  the 
Navy’s  lake  recjiiest  (Level  A  and  Level 
B  harassment)  for  testing  activities  hv 
species. 

The  Navy  rerjuesls  annual 
authorization  for  lake  by  mortality  of  ujj 


to  11  small  odontocetes  (i.e..  dolphins) 
to  include  anv  combination  of  such 
species  with  |)otential  presence  in  the 
Study  Area  as  jjart  of  testing  activities 
using  im]3ulsive  sourccxs  (excluding  shij) 
shock  trials).  Over  the  5-vear  periods  of 
the  rule,  the  Navy  rerjuests 
authorization  for  take  by  mortality  of  up 
to  25  marine  mammals  incidental  to 
shi|)  shock  trials  (10  for  aircraft  carrier 
trials  and  15  for  guided  missile 
destroyer  and  Littoral  Combat  Ship 
triaks).' 

The  Navy  does  not  anticipate  ve.ssel 
strikes  of  marine  mammals  would  occur 
during  testing  activities  in  the  Study 
Area  in  any  given  year.  Most  testing 


conducteil  in  the  Study  Area  that 
involves  surface  .ships  is  conducted  on 
Navy  ships  during  training  exercises, 
rherefon;,  the  vessel  strike  take  recjuest 
for  training  activities  covers  tho.se 
activities.  For  the  smaller  number  of 
testing  activities  not  conducted  in 
conjunction  with  fleet  training,  the 
Navy  recpiests  a  smaller  number  of  takes 
nisulting  incidental  to  vessel  strike. 
However,  in  order  to  account  for  the 
accidental  nature  of  ve.ssel  strikes  to 
large  whales  in  general,  and  jjotential 
risk  from  any  vessel  movement  within 
the  Study  Area,  the  Navy  is  seeking  take 
authorization  in  the  event  a  Navy  vessel 
.strike  does  occur  while  conducting 


o  o  o  o  o  o 
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l(!.sting  (luring  tin;  fivt;  yiiar  period  of 
NMF.S’  final  authorization  as  follows: 

•  The  take  by  vessel  strike  during 
testing  activitiiis  in  any  given  year  of  no 
more  than  one  marine  mammal  of  any 
of  the  following  sp(u;ies  including  fin 


whale,  blue  whale,  humpback  whale, 
Bryde's  whale,  sei  wliale,  minke  whale, 
sjjerm  whale  Blainville’s  Ixuiked  whale, 
Cuvier’s  beakial  whale,  Cervais’  b(!aked 
whale,  and  unidentified  whale  s|)ecies. 


•  The  take  by  ve.ssel  strike  of  no  more; 
than  one  large  whale  from  testing 
activiti(is  oviir  the  course  of  the  .l-year 
r(!gnlations. 


Table  19— Summary  of  Annual  and  5-Year  Take  Requests  for  Testing  Activities 

[Excluding  ship  shock  trials] 


MMPA  category 

Source 

Annual  authorization  sought 

5-Year  authorization  sought 

Testing  activities  ^ 

Testing  activities  ^ 

Mortality  . 

Impulsive  . 

1 1  mortalities  applicable  to  any  small 
odontocete  in  any  given  year  3. 

55  mortalities  applicable  to  any  small 
odontocete  over  5  years. 

Unspecified  . 

None  . 

None. 

Vessel  strike  . 

No  more  than  one  large  whale  mortality  in  any 
given  year.^ 

No  more  than  one  large  whale  mortality  over  5 
years.  ^ 

Level  A  . 

Impulsive  and  non-lm- 
pulsive. 

375  . 

1,735. 

Level  B  . 

Impulsive  and  non-lm- 
pulsive. 

2,441,640  . 

11,559,236. 

’Ten  Ziphiidae  beaked  whale  to  include  any  combination  of  Blainville’s  beaked  whale,  Cuvier's  beaked  whale,  Gervais’  beaked  whale,  north¬ 
ern  bottlenose  whale,  and  Sowerby’s  beaked  whale,  and  True’s  beaked  whale  (not  to  exceed  10  beaked  whales  total  over  the  5-year  length  of 
requested  authorization). 

■’  For  Testing:  Because  of  the  number  of  incidents  in  which  the  species  of  the  stricken  animal  has  remained  unidentified,  the  Navy  cannot  pre¬ 
dict  that  the  proposed  takes  (one  over  the  course  of  5  years)  will  be  of  any  particular  species,  and  therefore  seeks  take  authorization  for  any 
large  whale  species  (e.g.,  fin  whale,  humpback  whale,  minke  whale,  sei  whale,  Bryde’s  whale,  sperm  whale,  blue  whale,  Blainville’s  beaked 
whale,  Cuvier's  beaked  whale,  Gervais’  beaked  whale,  and  unidentified  whale  species),  excluding  the  North  Atlantic  right  whale. 

3  Excluding  ship  shock  trials. 


Table  20— Species-Specific  Take  Requests  From  Impulsive  and  Non-Impulsive  Source  Effects  for  All 

Testing  Activities 


Annul 

&l’2 

Total  over  5-year  period 

Level  B 

Level  A 

Level  B 

Level  A 

Mysticetes: 

Blue  Whale*  . 

18 

0 

82 

0 

Bryde’s  Whale  . 

64 

0 

304 

0 

Minke  Whale  . 

7,756 

15 

34,505 

28 

Fin  Whale*  . 

599 

0 

2,784 

0 

Humpback  Whale*  . 

200 

0 

976 

0 

North  Atlantic  Right  Whale  *  . 

87 

0 

395 

0 

Sei  Whale  *  . 

796 

0 

3,821 

0 

Odontocetes — Delphinids: 

Atlantic  Spotted  Dolphin  . 

24,429 

1,854 

104,647 

1,964 

Atlantic  Vi/hite-Sided  Dolphin  . 

10,330 

147 

50,133 

166 

Bottlenose  Dolphin  . 

33,708 

149 

146,863 

190 

Clymene  Dolphin  . 

2,173 

80 

10,169 

87 

Common  Dolphin  . 

52,173 

2,203 

235,493 

2,369 

False  Killer  Whale . 

109 

0 

497 

0 

Fraser  s  Dolphin  . 

171 

0 

791 

0 

Killer  Whale  . 

1,540 

2 

7,173 

2 

Melon-Headed  Whale  . . 

1,512 

28 

6,950 

30 

Pantropical  Spotted  Dolphin  . 

7,985 

71 

38,385 

92 

Pilot  Whale  . 

15,701 

153 

74,614 

163 

Pygmy  Killer  Whale  . 

135  1 

3 

603 

3 

Risso’s  Dolphin  . 

24,356 

70 

113,682 

89 

Rough  Toothed  Dolphin  . 

138 

0 

618 

0 

Spinner  Dolphin  . 

2,862 

28 

13,208 

34 

Striped  Dolphin  . 

21,738 

2,599 

97,852 

2,751 

White-Beaked  Dolphin  . 

1,818 

3 

8,370 

3 

Odontocetes— Sperm  Whales: 

Sperm  Whale  *  . 

1,786 

5 

8,533 

6 

Odontocetes — Beaked  Whales: 

Blainville’s  Beaked  Whale  . 

4,753 

3 

23,561 

3 

Cuvier's  Beaked  Whale  . 

6,144 

1 

30,472 

1 

Gervais’  Beaked  Whale  . 

4,764 

4 

23,388 

4 

Northern  Bottlenose  Whale  . 

12,096 

5 

60,409 

6 

Sowerby’s  Beaked  Whale  . 

2,698 

0 

13,338 

0 

True’s  Beaked  Whale  . 

3,133 

1 

15,569 

1 

Odontocetes — Kogia  Species  and  Porpoises: 
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Table  20— Species-Specific  Take  Requests  From  Impulsive  and  Non-Impulsive  Source  Effects  for  All 

Testing  Activities — Continued 


Species 

Annual’ 

Total  over  5-year  period 

Level  B 

Level  A 

Level  B 

Level  A 

Kogia  spp . 

1,163 

12 

5,536 

36 

Harbor  Porpoise  . 

2,182,872 

216 

10,358,300 

1,080 

Phocid  Seals: 

Bearded  Seal  . 

33 

0 

161 

0 

Gray  Seal . 

3,293 

14 

14,149 

46 

Harbor  Seal  . 

8,668 

78 

38,860 

330 

Harp  Seal . 

3,997 

14 

16,277 

30 

Hooded  Seal  . 

295 

0 

1,447 

0 

Ringed  Seal**  . 

359 

0 

1,795 

0 

'  Predictions  shown  are  for  the  theoretical  maximum  year,  which  would  consist  of  all  annual  testing;  one  CVN  ship  shock  trial  and  two  other 
ship  shock  trials  (DDG  or  LCS);  and  Unmanned  Underwater  Vehicle  (UUV)  Demonstrations  at  each  of  three  possible  sites.  One  CVN,  one  DDG, 
and  two  LCS  ship  shock  trials  could  occur  within  the  5-year  period.  Typically,  one  UUV  Demonstration  would  occur  annually  at  one  of  the  pos¬ 
sible  sites. 

2  Ship  shock  trials  could  occur  in  either  the  VACAPES  (year-round,  except  a  CVN  ship  shock  trial  would  not  occur  in  the  winter)  or  JAX 
(spring,  summer,  and  fall  only)  Range  Complexes.  Actual  location  and  time  of  year  of  a  ship  shock  trial  would  depend  on  platform  development, 
site  availability,  and  availability  of  ship  shock  trial  support  facilities  and  personnel.  For  the  purpose  of  requesting  takes,  the  maximum  predicted 
effects  to  a  species  for  either  location  in  any  possible  season  are  included  in  the  species’  total  predicted  effects. 

*  ESA-Listed  Species;  **  ESA-proposed;  PTS:  Permanent  threshold  shift;  TTS:  Temporary  threshold  shift. 


For  one  aircraft  carrier  (CVN)  shij) 
shock  trial,  the  Navy  recjiiests  a 
niaximiun  of  6,591  takes  by  Level  A 
liarassment  and  4.607  takes  hy  Level  B 
harassment  over  the  5-year  LOA  period. 
Baseil  on  no  oh.served  mortalities  during 
previous  shi])  .shoc;k  trials,  the  Navv 
does  not  anticipate  the  mortalities 
predicted  hy  the  acoustic  analysis,  hnt 


recjuests  authorization  for  take  by 
mortality  of  up  to  10  .small  odontocetes 
(any  combination  of  .s])ecies  known  to 
he  present  in  the  Study  Area). 

l'’or  the  guided  missile  destroyer 
(DDC)  and  two  Littoral  Combat  Shij) 
(LCS)  ship  shock  trials  (three  events 
total),  the  Navy  recpiests  a  maximum  of 
1,188  takes  hy  Level  A  haras.sment  and 
867  takes  hy  L(!vel  B  hara.ssment  over 


the  course  of  the  5-year  LOA  period. 
Based  on  no  observed  mortalities  during 
previous  ship  shock  trials,  the  Navy 
does  not  anticipate  the  mortalities 
predicteil  hy  the  acoustic  analysis,  hut 
retpiests  authorization  for  take  hy 
mortality  of  up  to  15  small  odontocetes 
(any  combination  of  species  known  to 
he  |)re.sent  in  the  Study  Area). 


Table  21— Summary  of  Annual  and  5-year  Take  Request  for  AFTT  Ship  Shock  Trials 


MMPA 

category 

Annual  authorization  sought  ’ 

5-Year  authorization  sought 

Mortality . 

20  mortalities  applicable  to  any  small  odontocete  in  any  given 

25  mortalities  applicable  to  any  small  odontocete  over  5 

year. 

years. 

Level  A  . 

7,383  . 

7,779. 

Level  B  . 

5,185  . 

5,474. 

’  Up  to  three  ship  shock  trials  could  occur  in  any  one  year  (one  CVN  and  two  DDG/LCS  ship  shock  trials),  with  one  CVN,  one  DDG,  and  two 
LCS  ship  shock  trials  over  the  5-year  period.  Ship  shock  trials  could  occur  in  either  the  VACAPES  (year-round,  except  a  CVN  ship  shock  trial 
would  not  occur  in  the  winter)  or  JAX  (spring,  summer,  and  fall  only)  Range  Complexes.  Actual  location  and  time  of  year  of  a  ship  shock  trial 
would  depend  on  platform  development,  site  availability,  and  availability  of  ship  shock  trial  support  facilities  and  personnel.  For  the  purpose  of  re¬ 
questing  Level  A  and  Level  B  takes,  the  maximum  predicted  effects  to  a  species  for  either  location  in  any  possible  season  are  included  in  the 
species’  total  predicted  effects. 


Marine  Mammal  Habitat 

'rho  Navy’s  proposed  training  and 
to.sting  activities  could  ])otentially  affect 
marine  mammal  habitat  through  the 
introdiulion  of  sound  into  the  water 
column,  impacts  to  the  prey  .s))ecies  of 
marine  mammals,  bottom  distnrhance. 
or  changes  in  water  (jiialitv.  Each  of 
the.se  components  was  considered  in  the 
AFTT  ni'il.S/OElS  and  was  determined 
by  the  Navy  to  have  no  effec:t  on  marine 
mammal  habitat.  Based  on  the 
information  below  and  the  supporting 
information  included  in  the  AFTT 
DEIS/OEIS,  NMFS  has  preliminarily 
determined  that  the  proj)osed  training 
and  testing  activities  would  not  have 


adverse  or  long-term  im})acts  on  marine 
mammal  habitat. 

Impoiiant  Mnrim^  Maininal  Habitat 

'The  only  ESA-listed  marine  mammal 
with  designated  critical  habitat  within 
the  AFTT  Study  Area  is  for  the  North 
Atlantic  right  whale.  Three  critical 
habitats — C’ape  Cod  Bav,  Creat  South 
Chauuel,  and  the  coastal  waters  of 
Cieorgia  and  Florida — were  designated 
hy  NMFS  in  1994  (59  FK  28805,  June  3, 
1994).  Recently,  in  a  response  to  a  2(){)t) 
petition  to  revise  North  Atlantic  right 
whale  critical  habitat,  NMFS  stated  that 
the  revision  is  appropriate  and  the 
ongoing  rnlemaking  j)rocess  would 


continue  (75  KR  61690,  October  6, 

2010). 

New  England  waters  (where  the  Cape 
Cod  Bay  and  Creat  South  (diannel 
critical  habitats  are  located)  are  an 
important  feeding  habitat  for  right 
whales,  which  feed  i)rimarilv  on 
coj)epods  in  this  area  (largely  of  the 
genera  (ialanas  and  Psaaciocalanus). 
R(!search  suggests  that  right  whales 
mu.st  locate  and  exploit  extremely  dense 
patches  of  zooplankton  to  feed 
efficiently  (Mayo  and  Marx,  1990). 

These  dense  zooplankton  jiatches  are 
likely  a  primary  characteristic  of  the 
spring,  summer  and  fall  right  whale 
habitats  (Kenney  at  al.,  1986;  Kenney  at 
al.,  1995).  While  feeding  in  the  coastal 
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\vat(;rs  of  f  Massachusetts  lias  Imumi  better 
studied  than  in  other  areas,  right  whale 
feeding  has  also  been  observed  on  the 
margins  of  (ieorges  Hank,  in  the  Great 
South  (liannel,  in  the  Gulf  of  Maine,  in 
the  !iay  of  Fundy,  and  over  the  Scotian 
Shelf.  Tlie  characteristics  of  acciiptahle 
])rey  distribution  in  these  areas  are 
lieginning  to  emerge  (Haumgartner  and 
Mate.  2()()3;  Haumgartner  and  Mate;. 
2()().'j).  NMF’S  and  I’rovincetown  Ckmter 
for  Goastal  Studies  aerial  surveys  during 
springs  of  l‘)99-2()0(i  found  right 
whales  along  the  northern  edge  of 
(ieorges  Hank,  in  the  Great  South 
(Channel,  in  (ieorges  Hasin.  and  in 
various  locations  in  the  CJulf  of  Maine 
including  Gashes  Ledge.  Platts  Hank  and 
Wilkinson  Hasin.  The  consistency  with 
which  right  whales  occur  in  such 
locations  is  relatively  high,  but  these 
studies  also  highlight  the  high 
interannual  variability  in  right  whale 
u.se  of  .some  habitats. 

Since  2004,  consi.stent  aerial  survey 
(Tforts  have  liium  conducted  during  the 
migration  and  calving  season  (l.'i 
November  to  l.'i  April)  in  coastal  areas 
of  Georgia  and  South  (Carolina,  to  the 
north  of  currently  defined  critical 
habitat  (Glass  and  'I’aylor.  2000;  Khan 
and  Taylor.  2007;  Sayre  and  Taylor. 
2008;  Schulte  and  Taylor,  2010).  Results 
.sugg(!st  that  this  region  may  not  oidv  b(! 
part  of  the  migratory  route  hut  also  a 
s(!a.sonal  residency  area.  Results  from  an 
analysis  by  Schick  e/  al.  (200‘))  suggest 
that  the  migratory  corridor  of  North 
Atlantic  right  whales  is  hroad(;r  than 
initiallv  estimated  and  that  sihtahle 
habitat  exists  Im'voiuI  the  20  nm  coastal 
buffer  presumed  to  represcait  the 
l)rimary  migratory  pathway  (NMFS, 
200Hh).  Results  were  based  on  (lata 
mod(;led  from  two  females  tagged  with 
.satellite-monitored  radio  tags  as  part  of 
a  previous  .study. 

'rhree  right  whale  oh.servations  (four 
individuals)  were  recorded  during  aerial 
survevs  sjJonsonHl  by  the  Navv  in  the 
vicinity  of  the  planned  Under.sea 
Warfare  'F raining  Range  a]jj)roximately 
.'50  mi.  (80  km)  offshore  of  )ac:ksonville. 
l‘’lorida  in  2000  and  2010.  including  a 
female  that  was  observed  giving  birth 
(Foley  (it  ill..  2011).  These  sightings 
occurnul  well  outside  existing  critical 
habitat  for  the  right  whale  and  siigge.st 
that  the  calving  area  mav  he  broader 
than  currently  assumed  (Foley  at  <il.. 
2011;  IJ.S.  nepartment  of  the  Navv, 
2010).  Offshore  (gnuder  than  30  mi. 

|48.3  km|)  surveys  flown  off  the  coast  of 
northea.stern  F'lorida  and  southeastern 
(Jeorgia  from  1000  to  2001  documented 
3  sightings  in  1000.  1  in  1007,  13  in 
1008,  0  in  1000.  11  in  2000  and  0  in 
2001  (within  each  year,  some  were 
repeat  sightings  of  previously  recorihul 


individuals).  Siiveral  of  the  years  that 
offshore  surv(;y.s  wen;  flown  were  .some 
of  the  lowest  count  years  for  calv(!.s  and 
for  numbers  of  right  whales  in  the 
southeast  recorded  since  com])rehensive 
surveys  in  the  calving  grounds  wen; 
initialed.  Therefore,  the  frecimmcy  with 
which  right  whales  occur  in  offshore 
waters  in  the  southea.sl(!rn  United  .States 
remains  unclear. 

Activities  involving  sonnd  or  energv 
from  .sonar  and  other  active  at;onstic 
sources  will  not  occur  or  will  he 
minimized  to  the  maximum  extent 
practicable  in  designated  North  Atlantic 
right  whale  critical  habitat  and  would 
have  no  effect  on  the  primary 
con.stituent  elements  (i.e.,  water 
temperature  and  depth  in  the  southeast 
and  cope|)od.s  in  the  northeast). 

Expected  FUTects  on  Habitat 

Training  and  testing  activities  may 
introduce  water  (jnalitv  constituents 
into  the  water  column.  Hased  on  the 
analvsis  of  the  AF'IT  ELS/OELS,  militarv 
expended  materials  (e.g.,  nmUdonated 
explosive  materials)  would  he  ndea.sed 
in  (luanlities  and  at  rates  that  would  not 
result  in  a  violation  of  any  water  (inalily 
standard  or  criteria.  High-order 
exjjlosions  consume  most  of  the 

exi) lo.siv(!  material,  creating  typic;al 
comhu.stion  i)roduct.s.  f'or  example,  in 
the  case  of  Roval  Demolition  Explosive, 
‘)8  p(!rcent  of  the  products  are  common 
seawater  constituents  and  the  remainder 
is  rapidly  diluted  below  threshold  (d'fect 
level.  Explosion  hy-prodnets  associated 
with  high  order  (hitonations  ])res(!nl  no 
secondarv  stre.ssors  to  marine  mammals 
through  .sediment  or  water.  Howev(!r, 
low  order  detonations  and  nnexploded 
ordnance  present  elevated  likelihood  of 
im])act.s  on  marine  mammals. 

Indirect  effects  of  cixplosives  and 
unex|)loded  ordnance  to  marine 
mammals  via  seiliment  is  possible  in  the 
immediate  vicinity  of  the  ordnance. 
Degradation  products  of  Royal 
Demolition  Explosive  are  not  toxic  to 
marine  organisms  at  realistic  exposure 
levels  (Rosen  and  Lotufo  2010). 
Relatively  low  solubility  of  most 

exj) lo.sive.s  and  their  degradation 
products  means  that  concentrations  of 
these  contaminants  in  the  marine 
environment  are  relatively  low  ami 
readily  diluted.  Furthermort!,  while 
ex])lo.sive.s  and  their  degradation 
])roducts  wen;  detectable  in  marine 
sediment  approximately  0-12  in.  (O.l.'i- 
0.3  m)  away  from  d(;grading  ordnance, 
the  concentrations  ofthe.se  compounds 
were  not  statistically  di.stingnishahle 
from  hackground  h(;yond  3-0  ft.  (1-2  m) 
from  the  degrading  ordnance.  Taken 
together,  it  is  ])o.ssihle  that  marine 
mammals  coidd  he  ex|)o.sed  to 


degrading  exi)losive.s,  but  it  would  he 
within  a  very  small  radius  of  the 
exi)lo.siv(;  (1-0  ft.  |0.3-2  ml). 

Anthropogenic  noise  allrihutahle  to 
training  and  testing  activities  in  the 
.Studv  Area  emanates  from  multiple 
.sources  including  low-fre(]uency  and 
hnll-mounted  mid-freciuency  active 
.sonar,  high-freciuency  and  non-hidl 
mounted  mid-fre(|uency  active  .sonar, 
and  ex])losives  and  other  inpjulsive 
sounds.  .Such  sound  sources  include 
improv(;d  extended  echo  ranging 
sonohuoys;  anti-.swimmer  grenades; 
mine  c.ountermeasure  and  neutralization 
activities;  ordnance  testing;  gunnery, 
missile,  and  bombing  exercises;  torpedo 
testing,  sinking  exerc;ise.s;  shij)  shock 
trials;  vessels;  and  aircraft.  Sound 
produced  from  training  and  te.sting 
activities  in  the  .Study  Area  is  temporary 
and  transitory.  The  sounds  prodnc(;d 
during  training  and  te.sting  activities  can 
he  widely  dispensed  or  concentrated  in 
small  areas  for  varying  periods.  Any 
anlhro])ogenic  noi.se  attributed  to 
training  and  testing  activities  in  the 
.Study  Area  would  he  t(;mporarv  and  the 
allected  ar(;a  would  hi;  expected  to 
immediately  return  to  the  original  slate 
when  these  activities  cease.  Militarv 

exi) (;nded  materials  resulting  from 
training  and  testing  activities  could 
])otentially  r(;.sult  in  minor  long-term 
changes  to  benthic  habitat.  Military 
i;xj)(;nd(;d  materials  may  hi;  colonized 
over  time  by  benthic  organisms  that 
])refer  hard  suh.strate  and  would  i)rovide 
structure  that  could  attract  some  species 
of  fish  or  invertehrates.  Overall,  the 
combined  impacts  of  sonnd  exjKi.snre, 
ex])losion.s,  vessel  strikes,  and  military 
expended  materials  resulting  from  the 
j)ropo.sed  activities  would  not  he 

exj) ected  to  have  measurahle  effects  on 
populations  of  marine  mammal  prev 
.s])ecies. 

Equipment  u.sed  by  the  Navy  within 
the  .Study  Area,  including  shijjs  and 
other  marine  vessels,  aircraft,  and  other 
equipment,  may  also  introduce 
materials  into  the  marine  environment. 
All  i;qui])ment  is  proj)erly  maintained  in 
accordance  with  applicable  Navy  or 
legal  requirements.  All  such  operating 
e(iui]jmi;nt  meets  federal  water  quality 
.standards,  where  aj)plicahle. 

HI  facts  on  Marina  Mannnal  Prav 

Invertehrates — Frey  sources  such  as 
marine  invertebrates  could  ])otentially 
he  impacted  by  sound  stressors  as  a 
residt  of  the  pro])osed  activities. 
However,  most  marine  invertebrates' 
ability  to  .sense  sounds  is  very  limited. 

In  most  cases,  marine  invertebrates 
would  not  resj)ond  to  inqinlsive  and 
non-im])ul.sive  sounds,  although  they 
may  detect  and  hrielly  respond  to 
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nearby  lew-fiiuiuent'y  sounds.  Tlie.s(! 
short-term  resj)on.ses  would  likely  he 
ineonseciuential  to  invertehrate 
])0])nlations.  Ex])losion.s  and  j)ile 
driving  would  likely  kill  or  injure 
nearby  marine  invertebrates.  Ves.sels 
akso  have  the  j)otential  to  impact  marine 
invertebrates  by  disturbing  the  water 
column  or  .sediments,  or  directly 
.striking  organisms  (Bishop,  2()()8}.  'I’lie 
])ropeller  wash  (water  displaced  bv 
propellers  u.sed  for  propulsion)  from 
vessel  movement  and  water  displaced 
from  vessel  ludls  can  potentially  disturb 
marine  invertebrates  in  the  water 
column  and  is  a  likely  cau.se  of 
zooplankton  mortality  (Bickel  et  ah, 
2011).  'fbe  localized  and  short-term 
exposure  to  explosions  or  ve.ssels  could 
displace,  injure,  or  kill  zooplankton, 
invertebrate  eggs  or  larvae,  and  matao- 
invertebrates.  Therefore,  mortality  or 
long-term  consequences  for  a  few 
animals  is  unlikely  to  have  measurable 
effects  on  overall  stocks  or  j)opidations. 
Long-term  conserjuences  to  marine 
invertcibrate  populations  would  not  be 
ex])ected  as  a  result  of  exposure  to 
.sounds  or  ve.ssels  in  the  Study  Area. 

Fish — If  fish  are  exposed  to 
explosions  and  imi)nl.sive  sound 
sources,  they  mav  show  no  response  at 
all  or  may  have  a  behavioral  reaction. 
()t:casional  behavioral  reactions  to 
intermittent  ex]dosions  and  impulsive 
.sound  sources  are  unlikely  to  cause 
long-term  consecjuences  for  individual 
fish  or  po})ulation.s.  Aidmals  that 
(!xj)erience  b(!aring  loss  (PTS  or  Tl’S)  as 
a  result  of  exposure  to  exi)losions  and 
imj)ulsive  .sound  sources  may  have  a 
reduced  ability  to  detect  relevant 
sounds  .such  as  predators,  prey,  or  social 
vocalizations.  It  is  uncertain  whether 
some  permanent  bearing  loss  over  a  part 
of  a  fish's  bearing  range  woidd  have 
long-term  consecpiences  for  that 
individual.  It  is  iiossible  for  fish  to  be 
injured  or  killed  by  an  explosion. 
Physical  effects  from  pressure  waves 
generated  by  underwater  sounds  (e.g., 
underwater  explosions)  c;ould 
potentially  affect  fish  within  proximity 
of  training  or  te.sting  activities.  The 
shock  wave  from  an  iinderwat(!r 
explosion  is  lethal  to  fish  at  close  range, 
causing  massive  organ  and  ti.ssue 
damage  and  internal  bleeding  (Keevin 
and  flem])en.  1997).  At  greater  distance 
from  the  detonation  jjoint,  the  extent  of 
mortality  or  injury  depends  on  a 
numluT  of  factors  including  fish  size, 
body  shape,  orientation,  and  sjiecies 
(Keevin  and  Hempen,  1997;  Wright, 
1982).  At  the  same  di.stance  from  the 
source,  larger  fish  are  generally  less 
susceptible  to  death  or  injury,  elongated 
forms  that  are  round  in  cross-section  are 


less  at  risk  than  deep-bodied  forms,  and 
fish  oriented  sideways  to  the  blast  suffer 
tb(!  gr(!atest  imi)act  (Edds-Walton  and 
Finneran,  2()(Hi;  O’Keeffe.  1984; 

O’Keeffe  and  Young,  1984;  Wiley  e/  al.. 
1981;  Yelverton  e/  (il.,  1975).  Species 
with  gas-filled  organs  have  higher 
mortality  than  those  without  them 
((Continental  Sludf  Associates  Inc.,  2004; 
Ooertner  e/  al..  1994). 

Fish  not  killed  or  driven  from  a 
location  by  an  explosion  might  change 
their  behavior,  feeding  pattern,  or 
distribution.  (Changes  in  behavior  offish 
have  been  ob.served  as  a  result  of  sound 
produced  by  exjdosives,  with  effect 
intensified  in  areas  of  bard  substrate 
(Wright,  1982).  Stunning  from  jjressure 
waves  could  also  temporarily 
immobilize  fish,  making  them  more 
.susce])tible  to  })redation.  The 
abundances  of  various  fish  and 
invertebrates  near  the  detonation  point 
could  be  altered  for  a  few  hours  before; 
animals  from  surrounding  areas 
re])opulate  the  area;  however  these 
populations  would  likely  be  rejdenisbed 
as  waters  near  the  detonation  point  are 
mix(;d  with  adjacent  waters.  Repeated 
exj)o.sure  of  individual  fish  to  sounds 
from  underwater  exi)lo.sions  is  not  likely 
and  most  acoustic  effects  are  expect(;(l 
to  be  short-term  and  localized.  Long¬ 
term  conse(}uenc(;s  for  fish  populations 
woidd  not  be  ex])ect(;{l. 

Vessels  and  in-water  devices  do  not 
normally  collide  with  adult  fish,  most  of 
which  can  detect  and  avoid  them. 
Exposure  of  fishes  is  to  vessel  .strike 
stressors  is  limited  to  tbo.se  fish  groups 
that  are  large,  slow-moving,  and  may 
occur  near  the  surface,  such  as  sturgeon, 
ocean  sunfi.sb,  whale  sharks,  basking 
sharks,  and  manta  rays.  With  the 
excejition  of  sturgeon,  tbesi;  species  are 
distributed  widely  in  offshore  portions 
of  the  Study  Area.  Any  isolated  cases  of 
a  Navy  vessel  striking  an  individual 
could  injure  that  individual,  impacting 
the  fitness  of  an  individual  fish.  Ves.sel 
strikes  would  not  po.se  a  risk  to  most  of 
the  other  marine  fish  groups,  because 
many  fish  can  detect  and  avoitl  ves.sel 
movements,  making  strikes  rare  and 
allowing  the  fish  to  return  to  their 
normal  behavior  after  the  ship  or  device 
passes.  As  a  vessel  aj)])roacbe.s  a  fish, 
they  could  have  a  detectable  behavioral 
or  pbv.siological  resjion.si;  (e.g., 
swimming  away  and  increased  heart 
rate)  as  the  passing  ves.sel  displaces 
them.  However,  such  reactions  an;  not 
expected  to  have  la.sting  effects  on  the 
survival,  growth,  recruitment,  or 
rejjroduction  of  these;  marine  fish 
groups  at  the  population  level. 


Mdiint;  Mammal  Avoidance 

Marine  mammals  may  be  temjiorarily 
displaced  from  an;as  wlu;r(;  Navy 
training  is  occurring,  but  the  area 
should  be  utilized  again  after  the 
activities  have  cea.sed.  Avoidance  of  an 
area  can  bel])  the  animal  avoid  further 
acou.stic  effects  by  avoiding  or  ri;(lucing 
further  exposure;.  The  intermittent  eir 
sbeu't  eluration  of  many  ae;tivitie;s  .sbendel 
jirevent  animals  from  being  expei.seel  to 
.stre;.ssor.s  em  a  e;e)ntinuous  basis.  In  are;a.s 
of  re;])e;ate;el  anel  fre;que;nt  ae:oustic 
elisturbance,  some  animals  mav 
habituate  e)r  le;arn  to  tolerate  the  new 
baseline;  eir  fluctuatie)ns  in  neii.se;  le;vel. 
While  seune  animals  may  not  re;turn  to 
an  area,  or  may  be;gin  using  an  are;a 
elifferently  elue  to  training  anel  teisting 
ae:tivities,  mexst  animals  are  e;xpe;e:te;el  te; 
return  to  their  usual  le)e:ations  anel 
behavior. 

Other  Expected  Effects 

()tbe;r  .soure;e;s  that  may  affe;e:t  marine; 
mammal  habitat  were  e:e)nsiele;re;d  anel 
potentially  ine;luele;  the  intre)elue;lion  of 
fuel,  ele;bris,  e)relnane;e;.  anel  e:be;mie:al 
re;.sielne;s  into  the  water  e:e)lumn.  The 
e;ffe;e:ts  of  e;ae:b  of  tbe;.se;  i:ompe)ne;nt.s 
were;  e;e)nsiile;re;el  in  the  Navy’s  AFTT 
DFIS/OFIS.  Baseel  ein  the  eletaileel 
review  within  the  AFTT  FIS/OFIS,  there 
woulel  he;  no  e;ffe;e:t.s  te;  marine;  mammals 
resulting  from  loss  or  me)elifie;ation  eif 
marine;  mammal  habitat  inclueling  water 
anel  seeliment  ejuality,  Ibeiel  re;se)ure:es, 
ve;s.se;l  movement,  anel  e;xpe;nelable; 
material. 

Analysis  and  Negligible  lmpac:t 
Preliminary  Determination 

NMFS  has  defined  “ne;gligil)le; 
impae:t”  in  50  CFR  218.103  as  “*  *  *  an 
impact  re.sulting  from  the  spe;e:ifie;el 
activity  that  e;anne)t  be;  reaseinahly 
e;xpee:te;el  to,  anel  is  not  reasonably  likely 
te),  aelversely  affee:t  the;  spee:ie;s  e)r  .ste)e:k 
threengh  e;ffe;e:ts  on  annual  rates  e)f 
re;e:ruitment  or  survival.”  In  making  a 
ne;gligihle  imj)ae:t  ele;te;rmination,  NMFS 
e’.onsielers; 

(1)  The;  number  e)f  antie;ii)ate;el 
mortalities; 

(2)  The  number  anel  nature;  of 
antie:ipate;el  injuries; 

(3)  The;  numl)e;r.  nature,  anel  intensity, 
anel  eluratie)n  of  Level  B  harassment;  anel 

(4)  The;  e;e)nte;xt  in  which  the;  take;.s 
oe:cur. 

As  me;ntione;d  previeeusly,  NMFS 
e;stimate;.s  that  42  .spe;e:ie;s  of  marine; 
mammals  e;oulel  he;  pe)te;ntially  affe;e:te;el 
by  Le;ve;l  A  eu'  Level  B  hiirassment  ove;r 
the;  course  of  the;  five;-ye;ar  ])e;rie)eL  In 
aelelitieen,  18  .sj)e;e:ie;.s  ceeidel  j)ote;ntially  he; 
lethally  taken  e)ve;r  the;  e:e)ur.se;  e)f  the; 
five-year  perioel  freem  e;x])losive;.s  anel  11 
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siHicios  could  potonfiallv  Im;  iothallv 
taken  from  ship  strikes  over  tlie  course 
of  the  live-year  period. 

f’lirsuaid  to  NMFS’  regulations 
iniplementing  the  MMPA,  an  ai)j)licant 
IS  retpiinHl  to  estimate  the  numher  of 
iinimals  that  will  he  "taken”  hy  the 
specified  activities  (i.e.,  takes  l)v 
liarassinent  oidy,  or  takes  hy 
harassment,  injury,  and/or  death).  'I’lds 
estimate  informs  the  analvsis  that  NMFS 
nui.st  jjerform  to  determine  whether  the 
activity  wdl  have  a  “negligihle  imiiact” 
on  the  affected  species  or  stock.  Level  13 
lieliavioral)  harassment  occurs  at  the 
lovel  of  the  individual(s)  and  does  mit 
assume  any  resulting  pojjulation-level 
consequences,  though  there  are  known 
ayennes  through  which  behavioral 
di.sturhance  of  individuals  can  result  in 
population-level  effects  (e.g.,  pink¬ 
footed  geese  [Anser  hrachvrhvnchiis)  in 
iindisturhed  habitat  gained  hodv  ma.ss 
and  fuuf  about  a  4()-j)ercent  reproductive 
success  compared  with  gee.se  in 
disturbed  habitat  (being  consistentlv 
scared  off  the  fiehfs  on  which  thev  were 
oiaging)  which  di(f  not  gain  ma.ss  and 
lias  a  17-i)ercent  reprocfuctive  sncce.ss). 

A  negligible  impact  finding  is  ha.sed  on 
file  lack  of  likely  adverse  effects  on 
annnal  rates  of  recruitment  or  .survival 
(i.o..  population-level  effects).  An 
estimate  of  the  numher  of  Level  13 
harassment  takes,  alone,  is  not  enough 
information  on  which  to  base  an  impact 
determination.  In  addition  to 
con.sidering  e.stimafes  of  the  nninher  of 
marine  mammals  that  might  he  “taken” 
through  behavioral  hara.ssment,  NMFS 
inii.st  consider  other  factors,  such  as  the 
likely  nature  of  any  respon.ses  (their 
intensity,  duration,  etc.),  the  context  of 
ciny  responses  (critical  reproductive 
time  or  location,  migration,  etc.),  as  well 
as  the  numher  and  nature  of  estimated 
Level  A  hara.s.sment  takes,  the  numher  of 
ostimated  mortalities,  and  effects  on 
liabitat.  Generally  .sjmaking,  and 


Table  22 — Non-Impulsive 


n.sjKicially  with  other  factors  l)ein<> 
nqiial,  the  Navy  and  NMFS  anticipate 
more  .severe  effects  from  takes  resulting 
lom  exposure  to  higher  received  levels 
(Ihmigh  this  is  in  no  way  a  strictlv  linear 
relationship  throughout  s])ecies. 
individuals,  or  circumstances)  and  le.ss 
severe  effects  from  takes  resulting  froin 
exposure  to  lower  received  levels. 

The  Navy’s  sjiecified  activities  iiave 

•  lieen  described  based  on  best  estimates 
of  the  numher  of  activitv  hours,  items 
or  detonations  that  the  Navv  would 
conduct.  'I’here  may  he  some  flexihilitv 
111  the  exact  numher  of  hours,  items,  or 
detonations  may  vary  from  vearto  vear 
Imt  totals  would  not  exceed' the  .'■,-vear  ’ 
totals.  Furthermore,  the  Navy’s  take 
Hupiest  is  based  on  their  model  and 
post-model  analvsis.  The  recinested 
mimher  of  Level  B  lakes  (h.es  not  einiate 
to  the  numher  of  individual  animals  the 
Navy  expects  to  harass  (which  is  lower). 
Imt  rather  to  the  instances  of  lake  (i.e., 
exposures)  that  may  occur.  Depending 
on  the  location,  duration,  and  fnupiencv 
ot  activities,  along  with  the  di.strihiitioii 
and  movement  of  marine  mammals, 
indiyidual  animals  may  he  exposed 
iiiiilti])le  limes  to  imiinkse  or  non- 
impulse  .soiiiuls  at  or  above  the  Level  13 
haras.smenf  thre.shold.  However,  tlie 
Navy  IS  currently  unable  to  estimate  the 
numher  of  individuals  that  may  he  taken 
during  training  and  te.sting  activities. 

1  he  model  results  are  over-  estimates  of 
llio  numher  of  takes  that  may  occur  to 
a  smaller  numher  of  individuals.  While 
llie  model  shows  that  an  increased 
numher  of  takes  may  occur  (compared 
lo  the  2009  rulemakings  for  AFAST  and 
file  east  coast  range  complexes),  the 
lypes  and  .severity  of  individual  i 

resjKmses  to  training  and  testing  i 

acUvilies  are  not  expected  to  change.  I 
1  aking  the  above  into  account  | 

con.sidering  the  .sections  di.sciKs.sed 
below,  and  dependent  upon  the  ( 

iinjilemenlation  of  the  jn  eposed  1 


Sonar  Bin  MF1  (e.g.,  SQS-53- 
ASW  Hull-mounted  Sonar) 


Ranges  in  6  dB  Bins  and  Percentage 

[Low-frequency  cetaceans] 


iiiitipition  measures,  NMFS  has 
preliminarily  determined  that  Navy’s 
projiosed  training  and  testing  exerci.ses 
would  have  a  negligihle  iinjiacl  on  the 
'  marine  mammal  .species  and  stocks 
pre.sent  in  the  Study  Area. 

B(-h<ivior(il  liarassnuiiit 

As  discussed  jireviously  in  this 
document,  marine  mammals  can 
re.sjKind  to  sound  in  manv  different 
ways,  a  subset  of  which  (piiilifies  as 
harassment  (see  Behavioral  Harassment 
Section).  As  also  di.scii.ssed  earlier,  the 
bike  estimates  do  take  into  account  the 
bid  that  marine  mammals  will  likely 
avoid  strong  sound  .sources  to  one 
extent  or  another.  Although  an  animal 
that  avoids  the  .sound  source  will  likely 
still  be  taken  in  some  instances  (sucli  as 
il  tlie  avoidance  results  in  a  mi.ssed 
opjiortunity  to  feed,  interruj)tion  of 
reproductive  behaviors,  etc.)  in  other 
cases  avoidance  may  result  in  fewer 
mstam.-es  of  lake  than  were  estimated  or 
111  the  takes  resulting  from  exposure  lo 
a  lower  received  level  than  was 
estimated,  which  could  result  in  a  le.ss 
.severe  re.s])on.se.  For  sonar  and  other 
active  acoustic  .sources,  the  Navy 
pnivided  information  (Tables  22  and  2;3) 
ostimating  the  percentage  of  behayioral 
hara.ssment  that  would  occur  within  the 
B-dB  bins  (without  con.sidering 
mitigation  or  avoidance).  As  mentioned 
above,  an  aniinal’s  exiiosure  to  a  higher 
received  level  is  more  likely  to  result  in 
a  behayioral  respon.se  that  is  more  likely 
to  adversely  affect  the  health  of  the 
animal.  As  the  table  illustrates,  the  va.st 
majority  (-79%,  at  least  for  hull- 
mounted  sonar,  which  is  responsible  for 
most  of  the  sonar  takes)  of  calculated 
takes  for  mid-freciuency  .sonar  result 
from  exposures  between  15()dB  and 
lB2dB.  Less  than  0.5%  of  the  takes  are 
'exposures  above 


OF  Behavioral  Harassment 


Received  level  in  6-dB 
Bins 


120<SPL<126 
126<SPL<132 
132<SPL<138 
138<SPL<144 
144  <  SPL<150 
150<SPL<156 
156  <  SPL<162 
162  <  SPL<168 
168<.SPL<174 
174  <  SPL<180 
180  <  SPL<186  . 


Distance  over 


Percentage  of 
behavioral 


Sonar  Bin  MF4  (e.g.,  AQS-22; 
_ Dipping  Sonar) 


which  levels  harassments 


occurring  at 
given  levels 
(percent) 


179,213-147,800 

147,800-136,575 

136.575-115.575 

115.575-74,913 

74,913-66.475 

66,475-37,313 

37,313-13,325 

13,325-7,575 

7,575-3,925 

3,925-1.888 

1,888-400 


Distance  over 
which  levels 
occur 
(m) 

60,983-^8,317 

48,317-18,300 

18,300-16,113 

16,113-11,617 

11.617-5,300 

5,300-2,575 

2,575-1.113 

1,113-200 

200-100 

100-<50 

<50 


Percentage  of 
behavioral 
harassments 
occurring  at 
given  levels 
(percent) 


Sonar  Bin  MF5  (e.g.,  SSQ-62; 
ASW  Sonobuoy) 


Distance  over 
which  levels 
occur 
(m) 

19,750-15,275 

15,275-9,825 

9,825-5,925 

5,925-2,700 

2,700-1,375 

1.375-388 

388-100 

100-<50 

<50 

<50 

<50 


Percentage  of 
behavioral 
harassments 
occurring  at 
given  levels 
(percent) 


Sonar  Bin  HF4  (e.g.,  SQQ-32' 
MIW  Sonar) 

.  Percentage  of 

Distance  over  behavioral 
which  levels  harassments 
occur  occurring  at 

(m)  given  levels 

_ (percent) 

3,338-2,438  0.00 

2,438-1,463  0.04 

1,463-1,013  0  78 

1,013-788  4.16 

788-300  40  1 3 

300-150  23.87 

150-100  13.83 

100-<50  17.18 

<50  0.00 

<50  0.00 

<50  0.00 
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Table  22 — Non-Impulsive  Ranges  in  6  dB  Bins  and  Percentage  of  Behavioral  Harassment — Continued 

[Low-frequency  cetaceans] 


Sonar  Bin  MF1  (e  g.,  SQS-53; 
ASW  Hull-mounted  Sonar) 

Sonar  Bin  MF4  (e  g.,  AQS-22; 
ASW  Dipping  Sonar) 

Sonar  Bin  MF5  (e.g.,  SSQ-62; 
ASW  Sonobuoy) 

Sonar  Bin  HF4  (e  g.,  SQQ-32; 
MIW  Sonar) 

Received  level  in  6-dB 
Bins 

Distance  over 
which  levels 

Percentage  of 
behavioral 
harassments 

Distance  over 
which  levels 

Percentage  of 
behavioral 
harassments 

Distance  over 
which  levels 

Percentage  of 
behavioral 
harassments 

Distance  over 
which  levels 

Percentage  of 
behavioral 
harassments 

occur 

(m) 

occurring  at 
given  levels 
(percent) 

occur 

(m) 

occurring  at 
given  levels 
(percent) 

occur 

(m) 

occurring  at 
given  levels 
(percent) 

occur 

(m) 

occurring  at 
given  levels 
(percent) 

186<SPL<192  . 

400-200 

0.02 

<50 

0.00 

<50 

0.00 

<50 

192  <  SPL<198  . 

200-100 

0.00 

<50 

0.00 

<50 

0.00 

<50 

1  0.00 

Table  23— Non-Impulsive  Ranges  in  6  dB  Bins  and  Percentage  of  Behavioral  Harassment 

[Mid-frequency  cetaceans] 


Sonar  Bin  MF1  (e  g.,  SQS-53;  Sonar  Bin  MF4  (e.g.,  AQS-22:  Sonar  Bin  MF5  (e.g.,  SSQ-62:  Sonar  Bin  HF4  (e.g.,  SQQ-32; 
ASW  Hull-mounted  Sonar)  ASW  Dipping  Sonar)  ASW  Sonobuoy)  MIVy  Sonar) 


Received  level  in  6-dB 
Bins 

Distance  over 
which  levels 
occur 
(m) 

Percentage  of 
behavioral 
harassments 
occurring  at 
given  levels 
(percent) 

Distance  over 
which  levels 
occur 
(m) 

Percentage  of 
behavioral 
harassments 
occurring  at 
given  levels 
(percent) 

Distance  over 
which  levels 
occur 
(m) 

Percentage  of 
behavioral 
harassments 
occurring  at 
given  levels 
(percent) 

Distance  over 
which  levels 
occur 
(m) 

Percentage  of 
behavioral 
harassments 
occurring  at 
given  levels 
(percent) 

120  <=  SPL  <  126  . 

179,525-147,875 

0.00 

61,433-48,325 

0.00 

20,638-16.350 

0.00 

4,388-4,050 

0.00 

126  <=  SPL  <  132  . 

147,875-136,625 

0.00 

48,325-18,350 

0.09 

16,350-10,883 

0.07 

4.050-3,150 

0.01 

132  <=  SPL  <  138  . 

136,625-115,575 

0.12 

18,350-16,338 

0.18 

10,883-7,600 

1.68 

3,150-2,163 

0.38 

138  <=  SPL  <  144  . 

115,575-74,938 

2.58 

16,338-11,617 

5.11 

7,600-3,683 

18.02 

2,163-1,388 

2.97 

144  <=  SPL  <  150  . 

74,938-66,525 

2.92 

11,617-5,425 

30.08 

3,683-1,738 

31.66 

1,388-1,013 

7.15 

150  <=  SPL  <  156  . 

66,525-37.325 

34.71 

5,425-2,625 

30.03 

1,738-425 

39.81 

1,013-725 

18.55 

156  <=  SPL  <  162  . 

37,325-13,850 

43.02 

2,625-1,125 

23.44 

425-150 

6.94 

725-250 

53.79 

162  <=  SPL  <  168  . 

13,850-7,750 

9.77 

1,125-200 

10.58 

150-<50 

1.82 

250-150 

9.62 

168  <=  SPL  <  174  . 

7,750-4,088 

4.70 

200-100 

0.38 

<50 

0.00 

150-100 

4.40 

174  <=  SPL  <  180  . 

4,088-1.888 

1.69 

100-<50 

0.11 

<50 

0.00 

100-<50 

3.13 

180  <=  SPL  <  186  . 

1,888-450 

0.47 

<50 

0.00 

<50 

0.00 

<50 

0.00 

186  <=  SPL  <  192  . 

450-200 

0.02 

<50 

0.00 

<50 

0.00 

<50 

0.00 

192  <=  SPL  <  198  . 

200-100 

0.00 

<50 

0.00 

<50 

0.00 

<50 

0.00 

ASW:  anti-submarine  warfare;  MIW:  mine  warfare;  m;  meter;  SPL;  sound  pressure  level. 


Alfilougli  flu;  Navy  lias  lioon 
monitoring  to  (lisrxirn  tlie  effects  of 
sonar  and  other  active  acoustic  sources 
on  marine  mannnals  since 
approximately  2()0(),  anti  research  on 
the  effec.ts  of  sonar  and  other  active 
acoustic  sources  is  advancing,  our 
under.standing  of  exactly  how  marine 
mammals  in  the  Study  Anta  will 
respond  to  sonar  and  other  active 
acoustic  sources  is  still  limited.  The 
Navy  has  stihmitted  rejiorts  from  mort! 
than  BO  major  exercises  conducted  in 
the  HR(]  and  SOCAL,  and  off  the 
Atlantic  Coast,  that  indicate  no 
htihavioral  disturbance  was  observed. 
One  cannot  conclude  from  the.se  results 
that  marine  mammals  were  not  harassed 
from  sonar  and  other  active  acoustic 
sources,  as  a  portion  of  animals  within 
the  area  of  concern  were  not  seen 
(esjiecially  those  more  cryptic,  deep¬ 
diving  species,  such  as  heakecl  whales 
or  Kogid  spji.)  and  the  full  series  of 
hdiaviors  that  would  more  accurately 
show  an  important  change  is  not 
ty])ically  .seen  (i.e.,  only  the  surface 
Indiaviors  are  olxserved].  Plus,  .some  of 
the  non-hiologi.st  lookouts  might  not  he 
well-qualified  to  characterize  liehaviors. 
However,  one  can  sav  that  the  animals 


that  were  oh.served  did  not  rccspond  in 
any  of  the  obviously  more  .severe  ways, 
such  as  panic;,  aggrcission,  or  anti- 
])rc;clatc)r  rcisponse. 

Dial  Cycia 

As  noted  previously,  many  animals 
perform  vital  functions,  snc:h  as  feeding, 
resting,  traveling,  and  socializing  on  a 
died  cyc:le  (24-hr  cycle).  Behavioral 
reac:tions  to  noise  cjxposure  (when 
taking  plac:e  in  a  l)iolc)gic;ally  inqcortant 
ciontext,  suc;h  as  disruption  of  c:ritic:al 
life  functions,  disj)laccanc!nt,  or 
avoiclancie  of  important  habitat)  are 
more  likely  to  he  significant  if  they  last 
more  than  one  died  c:yc:le  or  rc:c:nr  on 
sid)sc;c]uent  clays  (Southall  at  (il.,  201)7). 
Ccm.sc;c|ucmtly,  a  behavioral  response 
lasting  less  than  one  clav  and  not 
rc!c:nrring  on  sid)sc!C)ucmt  days  is  not 
c;onsiclc;recl  sewere  unlc;.ss  it  cocdcl 
clirc;c:tly  affect  re])rc)cluc:ticm  or  survival 
(Soutludl  at  (iL,  2007). 

In  the  previous  .scuition,  we  clisc:usscxl 
the  fac:t  that  potential  behavioral 
rc;sj)c)n.scis  to  .sonar  and  other  ac:tive 
acoustic  sourcicis  that  fall  into  the 
c;ategc)ry  of  hara.ssmcmt  c:c)uld  range  in 
sewerity.  By  definition,  for  military 
rcxidiness  activiticis,  takc:.s  by  behavioral 


hara.ssment  involve  the  clisturbanc:e  or 
likely  disturbanc:e  of  a  marine  mammal 
or  marine  mammal  stock  in  the  wild  by 
c:au.sing  disruption  of  natural  bcdiavioral 
j)attc!rn.s  (suc:h  as  migration,  surfacing, 
nursing,  breculing,  teecling,  or  sheltering) 
to  a  point  where  .suc:h  behavioral 
ixitterns  are  abandoncul  or  signific.antlv 
altered.  These  redactions  would, 
however,  be  more  of  a  cioncern  if  they 
were  expcK;tecl  to  last  over  24  hours  or 
be  rc;pc:atecl  in  sub.secjuent  clays. 
Howevcdr,  vessels  with  hidl-mountc!cl 
active  sonar  are  typic:allv  moving  at 
speeds  of  lO-l.'j  knots,  whic:h  woidcl 
make  it  unlikely  that  the  same  animal 
would  remain  in  the  immediate  vicinity 
of  the  ship  for  the  entire  duration  of  the 
c!xerc:i.se.  Animals  may  be  exposed  to 
.sonar  and  othcdr  active  ac;onstic;  sourc.es 
for  more  than  one  day  or  on  .snc:c:es.sive 
clays.  Howcdver,  bec:ause  neither  the; 
ves.sels  nor  the  animals  are  stationary, 
signific;ant  long-term  effc;ct.s  are  not 
c;x])c;c;tecl. 

Most  j)lannc;cl  cdxplosive  c;xerc:isc;.s  are 
of  a  short  duration  (1-B  hours). 
Although  exj)lc)sive  exerciscds  may 
sometimes  be  conducted  in  the  same 
general  areas  rejjeateclly,  bec:ause  of 
their  short  duration  and  the  fac:t  that 
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tluiV  aro  in  tho  opon  ocoan  and  animals 
can  oasily  inovo  away,  it  is  sitnilarlv 
unlikoly  that  animals  would  ho  ox])osod 
tor  lonji.  continuous  amounts  of  tina;. 


As  montionod  provionsly,  TTS  can 
last  from  a  low  minntos  to  days,  ho  of 
varying  dogroo.  and  occur  across  various 
InKinoncy  handwidths.  all  of  which 
dotormino  tho  sovority  of  tin;  impacts  on 
tho  affoctod  individual,  which  can  rango 
trom  minor  to  moro  so\'oro.  Tho  TTS 
snstainod  hy  an  animal  is  jn  imarilv 
clas.sifiod  hy  throo  charactoristics- ' 

(1)  Fro(|noncy— Availahlo  data  (of 
inid-fro(pioncy  hoaring  spotaalists 
oxposod  to  mid-  or  high-hdtpioncv 
sounds;  Southall  o/  al..  2007)  suggest 
that  most  TTS  occurs  in  tho  fro(|uoncv 
range  of  tho  source  uj)  to  one  octave  ' 
Ingher  than  the  source  (with  tho 
niaximnm  TTS  at  4  octave  above)  Tho 
more  powerful  MF  sources  used  have 
(.•outer  frocpiencies  between  .T.'S  and  8 
kHz  and  the  other  unidontifuul  MF 
sonrce.s  are.  hy  definition,  less  than  10 
kHz.  winch  suggests  that  TTS  induced 
liv  any  of  those  MF  sources  would  ht;  in 
a  trcHpiency  hand  somewhere  hetwoon 
ajiproximately  2  and  20  kHz.  There  are 
lower  hours  of  HF  source  n.se  and  tho 
sounds  would  attenuate  more  (|iiicklv. 
plus  they  have  lower  .source  levels,  hot 
if  an  animal  were  to  incur  TTS  from 
lhe.se  sources,  it  would  cover  a  higher 
fnMpioncy  rangi*  (sonrce.s  are  between  10 
and  100  kHz.  which  means  that  TTS 
could  range  up  to  200  kHz;  however  HF 
systems  are  tyjiically  used  less 
Inupiently  and  for  sliorter  time  periods 
than  surface  shijj  and  aircraft  MF 
.s\ stems,  .so  IIS  from  tluise  sources  is 
oven  less  likely).  TTS  from  explosives 
would  he  broadband.  Vocalization  data  ; 
tor  each  species  was  j)ro\'ided  in  the  ! 
Navy  s  LOA  ajiplication.  , 

(2)  Degree  of  the  shift  (i.e..  how  manv 

(113  is  the  .sen.sitivitv  of  the  hearino 

ot  ITS  and  the  duratiim  of  TTS  will  he  i 
plater  if  the  marine  mammal  is  exposed  ^ 
to  a  higher  level  of  energy  (which  would  c 
occur  xyhen  the  peak  dB  level  is  higher  i, 
or  the  duration  is  longer).  The  threshold 
lor  the  on.set  of  TTS  was  discussed  ^ 

prevunisly  in  this  document.  An  animal 
would  have  to  approach  clo.ser  to  the 
.source  or  remain  in  the  vicinitv  of  the  o 
.sound  source  appreciahlv  longer  to 
mcrepe  the  recidved  SEL.  which  would  w 
)o  difficult  con.sidering  the  lookouts  and  tl 
the  nominal  sjieed  of  an  active  sonar  n 
vessel  (10-1  .r,  knots).  In  the  TTS  studies  m 
some  using  exposures  of  almost  an  hour  w 
111  duration  or  up  to  217  SEL  re  1  .„ 

MPa-^sec.  most  of  the  TTS  induced  was  m 
1.)  (IB  or  le.s.s.  though  Finueran  e/  a]  si’ 
(2007)  induced  43  dB  of  TTS  with  a  04-  m 


•s  sec  exposure  to  a  20  kl  Iz  source. 

1  lowever.  MFAS  emits  a  1  -.second  ping 
!(t  2  tnnes/minute  and  incurring  those 

highly  iinlikelv. 

(.3)  Duration  of  TTS  (recovery  time) — 
hi  the  TTS  laboratory  studies,  some 
using  exposures  of  almost  an  hour  in 
duration  or  up  to  217  SEL  re  1  uFa^.sec 
ahnost  all  individuals  recovered  within 
1  day  (or  less,  often  in  minutes),  though 
111  one  study  (Finueran  at  al..  2007) 

;<•  recoverv  took  4  days. 

Ba.sed  on  the  range  of  degree  and 
duration  of  TTS  reportedly  induced  hv 
exposures  to  non-pulse  sounds  of 
(UKirgy  higher  than  that  to  which  free- 
swimming  marine  mammals  in  the  field 
aie  likely  to  he  exposed  during  training 
exercises  using  sonar  and  other  active 
acoustic  sources  in  the  Studv  Area,  it  is 
unlikely  that  marine  mammals  would 
ever  su.stain  a  TTS  from  MFAS  that 
alters  their  sensitivity  hv  more  than  20 
dB  for  more  than  a  few  days  (and  anv 
incident  of  TTS  would  likely  he  far  le.s.s 
seven;  due  to  the  short  duration  of  the 
luajority  of  the  exercises  and  the  speed 
of  a  typical  ve.s.sel).  if  that.  Akso.  for  the 
same  rea.sons  di.scus.sed  in  the  Diel 
Cycle  section,  and  hecaii.se  of  the  short 
di.staiice  within  which  animals  would 
need  to  aj)])roa(;h  the  sound  soiirci;.  it  is 
unlik(;ly  that  animals  would  he  exjio.sed 
to  the  levels  nece.ssarv  to  induce;  TTS  in 
suh.s(;(ju(;nt  tiim;  periods  such  that  their 
r(;c()V(;ry  is  ini])(;ded.  Additionally, 
tliongh  the  fr(;(]uen(;y  range;  eif  TTS  that 
iiiarme  mammals  might  su.stain  weiulel 
()ve;rlap  with  .some;  eif  the;  fre:ejuene:y 
range;s  eif  the;ir  ve)e:aliz;ition  type;.s.  the 
fi(;e]ue;ne;y  ninge  eif  TTS  freini  MFAS  (the 
.soiire:e;  freini  whie;h  TTS  weiulel  ineisl 
likely  he;  sustaineiel  he;e;au.se;  the;  highe;r 
soure.e;  level  make;  it  more;  likely  that  an 
animal  weiulel  he;  e;xpei.se;el  to  a  liigher 
r(;e;eive;el  le;ve;l)  weiulel  not  usuallv  span 
tlie;  emtire  fre;epie;ne;y  range  eif  einei 
veie:alizatiein  type,  mue;h  le;.ss  span  all 
tyjieis  eif  veie:alization.s.  If  imjiciireiel. 
marine  mammals  weiulel  iiiipleiment 
hehavieirs  to  e;eimpe;n.sate;  (seie  Acoustie: 
Masking  eir  Ceiinmunie;atiein  Imjiairment 
See.tiein).  though  thei.se;  compen.satieins 
may  ineair  energetie;  e;eist.s. 

Acoustic  M(iskin<>  or  Coinniunicotion 
uupumnent 

Ma.sking  only  oeaairs  ehiring  the;  time 
of  the;  signal  (and  potential  .seieaiiielarv  , 
arriveils  eif  inelire;e;t  rays),  versus  TTS.  , 
which  e:eintiiuie;.s  he;yeinel  the;  eluratiein  of  t 
the;  signal.  Stanelarel  MFAS  ueiminallv 
plugs  every  .lO  .seieainels  for  hull-  ‘ 

iiieiiiuteei  .seiure:e;.s.  Feir  the;  .seiurea;.s  feir  i 
whie:h  we  know  the;  jiul.se;  leaigth.  ineist 
are;  .signifie;antly  .sheirte;r  than  hull-  , 

luoiinteel  ae:tive;  .sonar,  ein  the  eireler  eif  r 
.seiyeral  mie.reiseieainels  to  tens  of  f. 

uncreiseieainels.  For  luill-mounte;el  active;  r 


sonar,  though  seime;  eif  the;  veieadizatieins 
that  marine;  mammals  make;  are;  leiss 
than  eine;  se;eainel  leing,  the;re;  is  only  a  1 
m  .'-lO  e;hanea;  that  the;y  weiulel  eieaalr 
exactly  whem  tlie;  jiing  was  re;e;e;ive;el,  anel 
whe;n  veieailiziitieins  are;  leinge;r  than  eine 
seiainel,  einly  jiarts  eif  the;m  are;  maskeel. 
Alte;ruate;ly,  wlieai  the;  ]iul.se;.s  are;  einlv 
sm'e;ral  mieaei,se;e:einel.s  long,  the  inajeiritv 
of  iiieist  animals'  veie;alizatiein.s  weiulel  ' 
iieit  he;  maskeiel.  Ma.sking  e;ffe;e;l.s  freini 
sonar  anel  eitlmr  ae:tive;  ae;eiu.stic  .seiure:e;.s 
are;  e;x|ie;cte;el  to  he;  minimal.  If  ma.sking 
or  e:einmuinie:atiein  imjiairment  we;re;  to 
(ie:e:ur  hriefly.  it  weiulel  he  in  the 
freiejuency  range;  eif  MFAS.  whie.h 
overlajis  with  some  marine  mammal 
veie:ahzatiein.s;  heiwever,  it  weiulel  likely 
ueit  mask  the;  entirety  of  any  jiartieailar 
yeie;alization  eir  ceimmunication  se;rie;.s 
liecau.se  the;  signal  length,  fre;(|ue;ncv, 
anel  eluty  e:ycle;  of  the;  sonar  signal  eieieis 
not  iie;rfee:tly  mimic  the;  charae;te;ri.stie;.s 
of  any  marine  mammal’s  veie.alizations. 


PTS,  Injury,  or  Mortality 

NMFS  heilieves  that  many  marine 
uiammals  weiulel  delihenitely  aveiiel 
exjieising  themselves  to  the;  re;e:e;ive;d 
levels  eif  seiuiiel  ne;e:e;.s.sarv  tei  inehie;e; 
uijiiry  hy  meiving  away  freim  eir  at  leia.st 
lueiehlying  theiir  jiath  tei  avoiel  a  clei.se; 
ajijireiach.  Aelelitieinally.  in  the;  unlikely 
eve;nt  that  an  animal  a|i|ireiae:he;.s  the; 
.seiunel  seiure.e;  at  a  edeise;  elistance,  NMFS 
«;lie;ve;.s  that  the;  mitigatiein  me;a.sure;.s 
(i.(;.,  shuteleiwn/|ieiwereleiwn  zones  for 
■seinar  anel  othe;r  ae:tive;  ae:eiu.stie:  .seiure;e;.s) 
weiulel  ty|iie;ally  emsure  that  animals 
muilel  neit  he  exjieiseiel  tei  injurious  levels 
of  seiunel.  As  eliscu.sseel  jireivieiuslv  the> 
Navy  utilizeis  heith  aeirial  (whe;n  '  ’ 
available)  ;mel  jiassive  ae.eiustic 
uioniteiring  (eluring  all  ASVV  e;xere;i.se;.s) 

111  aelelitiein  tei  Loeikeints  ein  veissels  tei 
deteict  marine  mammals  feir  mitigation 
unjileimentation. 

If  a  marine  nuimmal  is  able  to 
ajijireiach  a  surfaex;  ve;.s.se;l  within  the; 
(listanex;  ne;e:e;.s.sary  tei  incur  FTS,  the; 
like;ly  .sjie;e;d  of  the;  ve;.s.se;l  (neiminal  10- 
35  knots)  weiulel  make;  it  ve;ry  elifficult 
foi  the  animal  to  remain  in  range;  leing 
enough  to  aceanuidate;  emeiugh  eneirgv  to 
reisult  in  meire  than  a  milel  e.ase  eif  F'fs. 

As  me;ntione;el  jireiviemsly  anel  in  relation 
tei  I  IS,  the;  like;ly  e;ein.se;ejue;ne;e;.s  tei  the; 
li(;alth  of  an  inelivielual  that  ineairs  FTS 
(.-an  range;  from  milel  to  meire;  serieius 
(  (;iie;nele;nt  ujiein  the;  ele;gre;e;  of  FTS  anel 
the  fre;e|ue;ne:y  hanel  it  is  in,  anel  many 
animals  are;  able;  tei  comjien.sate  feir  the 
shilt.  altheingh  it  may  ineduele  e;ne;rge;tic 
ceists. 

Recove;ry  from  a  threshold  shift  (i.e;., 
Jiartial  he;aring  loss)  earn  take  a  few 
iuinute;.s  to  a  few  elays,  elejieuding  on  the; 
•seventy  of  the;  initial  shift.  FTS  weiulel 
not  fully  re;cove;r.  Threshold  shifts  elei 
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not  necessarily  affect  all  hearing 
fr(!(]uencies  eciually,  so  some  thrtishold 
shifts  may  not  interfere  with  an  animal 
hearing  biologically  relevant  sounds.  It 
is  uncertain  wlnither  some  j)ermanent 
hearing  loss  over  a  ])art  of  a  marine 
mammars  hearing  range  would  have 
long-term  conse(|uences  for  that 
individual,  although  manv  mammals 
lo.se  hearing  ability  as  they  ag(;. 
Mitigation  measures  would  further 
reduce  the  predicted  impacts.  Long-term 
conse(|U(!nces  to  po])nlations  would  not 
he  exj)ected. 

As  discussed  j)revionsly,  marine 
mammals  (especially  beaked  whales) 
c:ould  potentially  respond  to  MFAS  at  a 
received  level  lower  than  the  injury 
threshold  in  a  manner  that  indirectly 
results  in  the  animals  stranding.  The 
exact  mechanisms  of  this  potential 
response,  behavioral  or  physiological, 
are  not  known.  When  naval  exercises 
have  been  associated  with  strandings  in 
the  jia.st,  it  has  ty])icallv  been  when 
three  or  more  vessels  are  operating 
simultaneously,  in  the  pre.sence  of  a 
strong  surface  duct,  and  in  areas  of 
constricted  channels,  semi-tmclo.sed 
areas,  and/or  .steep  bathymetry.  Ha.sed 
on  the  numher  of  occurrences  where 
strandings  have  been  definitively 
associated  with  military  active  sonar 
versus  the  numher  of  hours  of  active 
.sonar  training  that  have  been 
conducted,  we  suggest  that  the 
probability  i.s  small  that  this  will  occur. 
Lastly,  an  active  .sonar  .shutdown 
ju'otocol  for  strandings  involving  live 
animals  milling  in  the  water  minimizes 
the  chances  that  these  types  of  events 
turn  into  mortalities. 

Onset  mortality  and  onset  slight  lung 
injury  criteria  u.se  conservative 
thresholds  to  predict  the  on.set  of  effect 
as  di.scus.sed  section  “Take  Criteria.” 

The  thresholds  are  based  upon  newborn 
calf  masses,  and  therefore  thes(?  effects 
are  over-estimated  by  the  acoustic 
model  assuming  most  animals  within 
the  population  are  larger  than  a 
newborn  calf.  The  threshold  for  onset 
mortality  and  onset  slight  lung  injury  i.s 
the  impulse  at  which  one  j)ercent  of 
animals  exposed  would  he  expected  to 
actually  he  injured  or  killed,  with  the 
likelihood  of  the  effect  increasing  with 
jnoximity  to  the  explosion.  Considering 
these  factors,  these  iinjiacts  would 
rarely  he  ex])ected  to  actually  occur. 
Nevertheless,  it  i.s  j)o.s.sihle  for  marine 
mammals  to  he  injured  or  killed  by  an 
exj)lo.sion.  Small  odontocetes  are  the 
marine  mammal  group  most  likelv  to  he 
injured  or  killed  by  explosives  (although 
mitigation  measures  are  in  place  to 
prevent  this,  and  only  3  deaths  have 
been  documented  from  ex])losives  and 
these  occurred  jirior  to  a  modification  in 


mitigation  to  improve  protection  during 
the  u.se  of  time-rlelay  firing  devices). 
Most  odontocete  species  have 
l)oj)ulations  in  the  tens  of  thousands,  so 
that  even  if  a  few  individuals  in  the 
jK)|)nlation  were  removed,  long-term 
con.serpiences  for  the  pojjulation  would 
not  he  expected. 

While  NMFS  does  not  expect  anv 
mortalities  from  impulsive  sources  to 
occur,  we  propose  to  authorize  takes  by 
mortality  of  a  limited  numher  of  small 
odontocetes  from  training  and  testing 
activities.  Ba.sed  on  jirevions  ves.sel 
strikes  in  the  Study  Area.  NMFS  also 
proposes  to  authorize  takes  hv  mortalitv 
of  a  limited  numher  of  marine  mammals 
from  vessel  strikes.  As  described 
previously,  although  we  have  a  good 
sense  of  how  many  marine  mammals 
the  Navy  may  strike  over  the  course  of 
five  years  (and  it  is  much  smaller  than 
10  large  marine  mammals  and  one  large 
marine  mammal  as  a  result  of  training 
and  testing,  respectively),  the  .sj)ecies 
distribution  i.s  uniuedicatahle.  Thus,  we 
have  analyzed  the  possibility  that  all  the 
large  whah;  lak(!.s  nujiiestcul  in  one  y(;ar 
may  he  of  the  same  species.  However,  if 
this  happened  to  any  given  species  in  a 
giv(!n  year — the  nnmlx'r  of  takes 
authorized  of  that  same  sj)ecies  over  the 
other  4  years  of  the  rule  i.s  highly 
limited  (for  example,  no  more  than  the 
following  numher  of  FSA-listcid  marine 
mammals  in  any  given  year:  three 
humpback  whales,  two  fin  whales,  one 
sei  whale,  one  him;  whale,  and  one 
S])erm  whale  from  training  activities). 
()ver  the  last  five  years  on  the  east  coast, 
the  Navy  was  involved  in  two  shij) 
strikes,  with  no  confirmed  marine 
mammal  deaths  as  a  result.  The  numher 
of  mortalities  from  vessel  strikes  an;  not 
expected  to  be  an  increase  over  the  past 
decade,  hut  are  being  addressed  under 
this  pro])o.sed  incidental  take 
authorization  for  the  first  time. 

Species  Specific  Analysis 

In  the  discussions  below,  the 
“acoustic  analysis”  refers  to  the  Navy’s 
model  results  and  post-model  analysis. 
Tlu;  Navy  ])erformed  a  cjuantitative 
analysis  to  estimate  the  numher  of 
marine  mammals  that  could  he  haras.sed 
by  acoustic  sources  or  exj)lo.sive.s  used 
during  Navy  training  and  testing 
activities.  Injuits  to  the  (juantitative 
analysis  included  marine  mammal 
density  estimates:  marine  mammal 
de])th  occurr(;nce  distributions; 
oceanogra|)hic  and  environmental  data: 
marine  mammal  hearing  data;  and 
criteria  and  thresholds  for  levels  of 
potential  effects.  Marine  mammal 
densities  used  in  the  model  may 
overe.stimate  actual  densities  when 
species  data  i.s  limited  and  for  .sj)ec:ies 


with  seasonal  migrations  (e.g..  North 
Atlantic  right  whales,  humphacks,  blue 
whales,  fin  whales,  sei  whales).  The 
(juantitative  analysis  consists  of 
computer  modeh;d  (;.stimat(;s  and  a  |)o.st- 
model  analysis  to  det(;rmine  the  numher 
of  |)otential  mortal  it  i(;s  and 
harassments.  'Flu;  model  calcidat(;.s 
.sound  en(;rgy  j)roj)agation  from  .sonars, 
other  active  acoustic  sources,  and 
(;xj)lo.siv(;.s  during  naval  activiti(;s;  the 
.sound  or  imjud.se  r(;ceiv(;d  hv  animat 
dosinu;ter.s  rejue.senting  marine 
mammals  di.strihuted  in  the  ar(;a  around 
the  modeled  activity:  and  whether  the 
sound  or  iinjiukse  r(ic(;ived  hv  a  marine 
mammal  exceeds  the  thresholds  for 
eff(;ct.s.  The  model  estimates  are  then 
further  analyzed  to  consider  animal 
avoidance  and  implementation  of 
mitigation  m(;asure.s,  r(;.sulting  in  final 
(;.sti mates  of  effects  due  to  Navy  training 
and  tt;.sting.  It  is  important  to  note  that 
the  Navy's  take  estimates  rejiresent  the 
total  numher  of  takes  and  not  the 
numher  of  individuals  taken,  as  a  single 
individual  may  he  taken  midtijile  times 
over  the  course  of  a  v(;ar. 

Although  this  more  comj)h;x 
comjuiter  modeling  aj)j)roach  accounts 
for  various  environnu;ntal  factors 
aflecting  acoustic  j)roj)agation,  the 
current  software  tools  do  not  con.sid(;r 
the  likelihood  that  a  marine  mammal 
would  attemj)t  to  avoid  rej)(;at(;d 
(;xj)osnr(;.s  to  a  sound  or  avoid  an  ar(;a 
of  inten.se  activity  where  a  training  or 
t(;.sting  event  may  he  focused. 
Additionally,  the  software  tools  do  not 
consider  the  imjjlementation  of 
mitigation  (e.g.,  stoj)jnng  .sonar 
transmi.ssions  when  a  marine  mammal 
is  within  a  certain  di.stance  of  a  shiji  or 
range  clearance  jjrior  to  detonations).  In 
both  of  tlu;.se  situations,  naval  activities 
are  modeled  as  though  an  activity 
would  occur  regardless  of  jjroximity  to 
marine  mammals  and  without  any 
horizontal  movement  by  the  animal 
away  from  the  sound  source;  or  human 
activities  (e.g..  without  accounting  for 
likely  animal  avoidance).  The  initial 
model  r(;.snlt.s  ov(;r(;,stimate  the  numher 
of  takes  (as  de.scrihed  jjreviously), 
jnimarilv  by  behavioral  distnrhance. 

The  final  stej)  of  the  (juantitative 
analysis  of  acoustic  eff(;(:t.s  is  to  consider 
the  imjdementation  of  mitigation  and 
the  jjo.ssihilitv  that  marine  mammals 
would  avoid  continued  or  r(;j)(;ate(l 
.sound  exj)o.sur(;s.  NMFS  jjiovided  iiiijut 
to  the  Navy  on  this  jirocess  and  tlu; 
Navy’s  (jualitative  analysis  i.s  de.scrihed 
in  detail  in  Chaj)ter  (i  of  their  LOA 
apj)licati()n  (http://\\'\vw.nnifs.n()a(i.f>ov/ 
pr/pf^rmUs/ 

in  aid  nntal.htinUap  plicaii  ons). 
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North  Atlantic  Right  Whale 

North  Atlantic  right  whales  may  he 
exposed  to  sonar  or  other  active  acoustic 
.stressors  associated  with  training  and 
testing  activities  throughout  the  year. 
Fxj)osure.s  may  occur  in  feeding  grounds 
off  the  New  England  coa.st.  on  migration 
routes  along  the  east  coa.st,  and  on 
calving  grounds  in  the  .southeast  off  the 
coa.st  of  Florida  and  Georgia;  however, 
mitigation  areas  would  he  e.stahlished  in 
these  areas  with  specific  measures  to 
further  reduce  impacts  to  North  Atlantic 
right  whales.  Acoustic  modeling 
j)redicts  that  North  Atlantic  right  whales 
could  he  exposed  to  sound  that  mav 
result  in  (it)  TTS  and  .'ll  behavioral 
reactions  per  year  from  annually 
recurring  training  activities.  The 
majority  ofthe.se  impacts  are  predicted 
within  the  )AX  Range  Com])lex  where 
animals  spend  winter  months  calving. 
Annually  recurring  testing  activities 
could  expo.se  North  Atlantic  right 
whales  to  sound  that  may  result  iu  11 
T'l'S  and  (iti  hcdiavioral  reactions  |)i!r 
year.  Tlui.se  impacts  are  predicted  in 
Rhode  Island  inland  waters  and  within 
the  Northeast  Range  (iomplexes.  North 
Atlantic  right  whales  may  he  exposcul  to 
sound  or  energv  from  explosions 
as.sociated  with  training  activities 
throughout  the  year.  The  acoustic 
analysis  predicts  one  TTS  exposure  to  a 
North  Atlantic  right  whale  annually 
from  recurring  training  activities,  hut  no 
im])acts  on  North  Atlantic  right  whales 
due  to  annually  recurring  testing 
activities  or  ship  shock  trials.  Testing 
activities  that  u.se  explosives  would  not 
occur  in  the  North  Atlantic  right  whale 
mitigation  areas,  although  the  .sound 
and  energy  from  explosions  as.sociated 
with  testing  activities  may  he  detectable 
within  the  mitigation  areas. 

The  Navy  and  NMF.S  do  not 
antici])ate  that  a  North  Atlantic  right 
whale  woidd  he  struck  hv  a  vessel 
during  training  or  testing  activities 
iMicau.se  of  the  extensive  measures  iu 
place  to  reduce  the  risk  of  a  vessel  strike 
to  the  sj)ecies.  For  example,  the  Navy 
would  receive  information  about  recent 
North  Atlantic  right  whah;  sightings 
h(‘fore  transiting  through  or  conducting 
training  or  testing  activities  in  the 
mitigation  areas.  During  transits,  vessels 
would  exercise  extreme  caution  and 
proceed  at  the  slowest  spcuul  that  is 
consistent  with  safety,  mission,  training, 
and  operations.  In  the  southeast  North 
Atlantic  right  whale  mitigation  area, 
vessels  will  reduce  sp(;ed  when  the 
observe  a  North  Atlantic  right  whale, 
when  they  are  within  nm  (9  km)  of  a 
sighting  rej)orted  in  the  j)ast  12  hours, 
or  when  oj)erating  at  night  or  during 
pciriods  of  poor  visibility.  The  Navy 


would  also  minimize  to  thi 
extent  practicable  north-.so 
through  the  southeast  Norl 
right  whale  mitigation  anni 
mea.sures  to  reduce  the  risl 
strikes  would  he  implemei 
northeast  and  mid-Atlantic 
areas. 

Due  to  thc!  importance  ol 
Atlantic  right  whale  critic.! 
fceding  and  reproductive  a 
takcis  that  occur  in  tho.se  ai 
more  seven;  effects  than  ta 
while  whales  are  ju.st  trails 
involved  in  feeding  or  rejn 
behaviors.  To  address  thes 
more  .severe  effcicts,  NMFS 
have  included  mitigation  i 
minimize  impacts  (both  in 
scjverity)  in  both  the  northc 
southeast  designated  right 
habitat  as  well  as  the  inign 
which  conncicts  them.  Adc 
mitigation  mea.sures  jiertai 
training  and  tci.sting  activit 
mitigation  arcias  are  descri 

In  the  .southeast  North  A 
whale  mitigation  ar(;a.  no  I 
activities  using  sonar  or  ot 
acoustic  sources  would  oc 
excejition  of  object  dc'tecti 
navigational  .sonar  training 
maintenance  activiticis  for 
and  suhmarines  while  (;nt( 
Mayport,  Florida.  Training 
involving  h(;lico])ter  dijipi 
would  occur  off  of  Mavpoi 
within  the  right  whale  mit 
howevcir,  the  majoritv  of  a 
activities  would  occur  out 
southciast  mitigation  area, 
northeast  North  Atlantic  r 
mitigation  area,  hull-moui 
would  not  he  uscid.  Ifowei 
numhc;r  of  torjiedo  exercis 
conducted  in  August  and  ^ 
when  many  Nortli  Atlantii 
have  migrated  .south  out  o 
course.  North  Atlantic  rigl 
he  found  outside  of  desigi 
mitigation  areas  and  soiuii 
activities  may  he  detectah 
mitigation  areas.  Acoustic 
predictions  consider  the.si 
circum.stances. 

'lYaining  activities  that  i 
with  the  exception  of  trail 
explosive  sonohuovs,  are 
in  the  south(;ast  North  Atl 
whale  mitigation  ar(;a.  Tr; 
activities  that  use  explosi' 
occur  in  the  northeast  Noi 
right  whale  mitigation  are 
the  sound  and  energv  froi 
a.ssociated  with  training  a 
he  detectable  within  the  ii 
areas. 

The  western  North  At  la 
stock  sizi;  is  based  on  a  ce 
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other  active  acoustic  sources  they  mav 
react  in  a  uuiul)er  of  ways  depeudiug  on 
tlie  cliaracteri.stics  of  the  sound  source, 
their  experience  with  the  sound  source, 
and  whether  they  are  migrating  or  on 
seasonal  grounds  (i.e.,  breeding  or 
feeding).  Reactions  may  include 
alerting,  breaking  off  feeding  div(!S  and 
surfacing,  diving  or  swimming  away,  or 
no  res|K)nse  at  all.  Additionally, 
migrating  animals  may  ignore  a  sound 
source,  or  divert  around  the  source  if  it 
is  in  their  path.  In  the  oc(!an.  the  u.se  of 
.sonar  and  other  active  acoustic  sources 
is  transient  and  is  unlikely  to  repeatedly 
expose  the  same  po]3ulation  of  animals 
over  a  short  period.  Around  heavilv 
trafficked  Navy  jiorts  and  on  fixed 
ranges,  the  po.ssihility  is  greater  for 
animals  that  are  resident  during  all  or 
|)art  of  the  year  to  he  exposed  multiple 
times  to  sonar  and  other  active  acoustic 
sources.  A  few  behavioral  reactions  per 
year,  even  from  a  single  individual,  are 
unlikely  to  produce  long-term 
consequences  for  that  individual  or  the 
poi)ulation.  Furthermore,  the 
implementation  of  mitigation  measures 
and  sightahility  of  humi)hack  whales 
(due  to  their  large  size)  would  further 
reduce;  the  potential  impacts. 

My.sticet(;s  exposed  to  the  sound  from 
explosions  may  react  in  a  numher  of 
ways  which  may  include  alerting; 
startling;  breaking  off  feeding  dives  and 
surfacing;  diving  or  .swimming  awav;  or 
showing  no  res])onse  at  all.  ()e:casional 
l)(;havioral  reactions  to  intermittent 
ex])losions  are  unlikely  to  cause  long¬ 
term  consecpiences  for  individual 
my.sticetes  or  poj)ulation.s.  Furthermore, 
the  implementation  of  mitigation 
measures  and  sightahility  of  humphack 
whales  (due  to  their  large  size)  would 
further  reduce  the  potential  impacts  in 
addition  to  reducing  the  potential  for 
injury. 

The  Navy  estimates  it  may  strike  and 
take,  by  injury  or  mortality,  an  average 
of  two  marine  mammals  ])er  year  as  a 
result  of  training  activities,  with  a 
maximum  of  three  in  anv  given  vear.  Of 
the  ESA-listed  species  in  the  Studv 
Area,  the  Navy  anticipates  no  more  than 
three  humphack  whales  would  he  struck 
over  a  5-year  period  based  on  the 
j)ercentages  that  those  species  have  been 
involved  in  ves.sel  collisions.  The  Navv 
provided  a  detailed  analysis  of  strike 
data  in  section  h.l.t)  of  its  LOA 
a])])lication.  Marine  mammal  mortalities 
were  not  previously  analyzed  hv  NMFS 
in  the  2009  rulemakings  for  AFAST  and 
the  east  coast  range  complexes. 

However,  between  1995  and  2012,  there 
have  been  19  Navy  ves.sel  strikes  in  the 
Study  Area.  Eight  of  the  strikes  resulted 
in  a  confirmed  death,  hut  in  11  of  the 
19  strikes  the  fate  of  the  animal  was 


undetermined.  The  ima'talities  from 
ves.sel  strike  are  not  expected  to  he  an 
increase  over  the  past  decade,  hut  rather 
NMP’S  propo.ses  to  authorize  the.se  takes 
for  the  first  time  in  the  AFIT  Study 
Ar(;a. 

Of  the  19  rejK)rted  Navv  ves.sel  strikes 
since  1995,  only  one  strike  was 
attributed  to  a  te.sting  event  in  2001. 
'I’lierefore,  for  te.sting  events  that  will 
not  occur  ou  a  training  platform,  the 
Navy  e.stimates  it  could  potentially  take 
one  marine  mammal  by  injury  or 
mortality  over  the  c;our.se  of  the  5-vear 
AFTT  regulations.  A  uuml)i;r  of  the 
reported  whale  strikes  were 
unidentified  to  .s])ecie.s;  therefore,  the 
Navy  cannot  (luantifiahly  jjredict  that 
the  jjropo.sed  takes  will  he  of  anv 
])articuiar  species. 

lm])ortant  feeding  areas  for 
humpbacks  are  loc:ated  in  the  Northeast. 
Stellwagen  Bank  National  Marine 
Sanctuary  c;ontain.s  some  of  this 
important  area  and  the  Navy  do(;.s  not 
plan  to  conduct  any  activities  within 
.Stellwagen  Bank.  The  Navy  has 
designated  .several  ])lanning  awareness 
areas  (l^AAs)  based  on  locations  of  high 
productivity  that  have  been  correlated 
with  high  concentrations  of  marine 
mammals,  including  important  fe{;ding 
areas  in  the  North(;a.st.  and  wonld  avoid 
conducting  major  training  exercises 
involving  active  sonar  in  FAAs. 

Sei  Whale 

rhe  acoustic  analysis  ])redict.s  that  .sei 
whales  conld  he  exposed  to  .sound 
associated  with  training  activities  that 
may  result  in  1  FT.S,  (i,()()4  TT.S,  and 
.3,582  behavioral  reactions  per  y(;ar  from 
annually  recurring  training  activities. 
The  majority  of  the.se  impacts  are 
predicted  in  the  VACAFE.S,  Navy 
Cherry  Point,  anti  (AX  Range 
Complexes,  with  a  relatively  small 
percent  predicted  in  the  CfDMEX  and 
Northeast  Range  Comj)lexes  and  in  areas 
outside  of  OPAREA.S  and  range 
com])lexe.s.  .Sei  whales  could  he  exi)osed 
to  .sound  associated  with  te.sting 
activities  that  may  result  in  439  TT.S 
and  310  behavioral  reactions  per  y(;ar  as 
a  result  of  annually  recurriug  te.sting 
activities.  .Sei  whales  mav  he  exposed  to 
sound  and  energv  from  explosions 
a.ssociated  with  training  and  te.sting 
activities  throughout  the  vear.  The 
acoustic  analysis  predicts  that  one  sei 
whale  could  he  ex])osed  annually  to 
sound  from  exj)losions  associated  with 
training  activities  that  may  cause  TT.S 
and  one  sei  whale  could  exhibit  a 
behavioral  reaction.  Annually  recurring 
te.sting  activities  involving  explosives 
may  re.sidt  in  1  TT.S  fora  sei  whale  j)er 
year  and  7  TT.S  due  to  exposun;  to 
explosive  .sound  and  energy  from  ship 


shock  trials  over  a  5-year  period.  All 
j)redicted  imj)acts  would  he  to  the  Nova 
.Scotia  stock  because  this  is  the  onlv  sei 
whale  stock  present  within  the  .Studv 
Area. 

R(;.search  and  observations  show  that 
if  my.sticetes  are  exposed  to  sonar  or 
other  active  acoustic  .sources  they  mav 
react  in  a  numher  of  ways  depending  on 
the  cliaracteri.stics  of  the  sound  source, 
their  exjierience  with  the  sound  source, 
and  whether  they  are  migrating  or  on 
.seasonal  grounds  (i.e.,  breeding  or 
feeding).  Reactions  may  inchule 
alerting,  breaking  off  feeding  dives  and 
surfacing,  diving  or  swimming  away,  or 
no  resjionse  at  all.  Additionally, 
migrating  animals  may  ignore  a  sound 
source,  or  divert  around  the  source  if  it 
is  in  th(;ir  path.  In  the  ocean,  the  u.se  of 
.sonar  and  other  active  acoustic  sources 
is  transient  and  is  unlikely  to  repeatedly 
expose  the  same  pojnilation  of  animals 
over  a  short  period.  Around  heavilv 
trafficked  Navy  jiorts  and  on  fixed 
ranges,  the  jio.ssihility  is  greater  for 
animals  that  are  resident  during  all  or 
jiart  of  the  year  to  he  exjio.sed  nudtiple 
times  to  sonar  and  other  active  acoustic 
sources.  A  few  behavioral  reactions  jier 
year,  even  from  a  single  individual,  are 
unlikely  to  produce  long-term 
conseciuences  for  that  individual  or  the 
population.  Furthermore,  the 
implementation  of  mitigation  measures 
and  sightahility  of  sei  whales  (due  to 
their  large  size)  would  further  reduce 
the  potential  impacts. 

My.sticetes  ex])osed  to  the  sound  from 
explosions  may  react  in  a  numher  of 
ways,  which  may  include  alerting; 
.startling;  breaking  off  feeding  dives  and 
surfacing;  diving  or  .swimming  away;  or 
showing  no  response  at  all.  Occasional 
behavioral  reactions  to  intermittent 
explosions  are  unlikely  to  cause  long¬ 
term  consecpiences  for  individual 
my.sticetes  or  populations.  Furthermore, 
the  imjilementation  of  mitigation 
measures  and  sightahility  of  sei  whales 
(due  to  their  large  size)  would  further 
reduce  the  potential  imjiacts  in  addition 
to  reducing  the  potential  for  injurv. 

The  Navy  estimates  it  may  .strike  and 
take,  by  injurv  or  mortality,  an  average 
of  two  marine  mammals  per  year  as  a 
result  of  training  activities,  with  a 
maximum  of  three  in  any  given  vear.  Of 
the  ESA-listed  sjiecies  in  the  Study 
Area,  the  Navy  anticipates  no  more  than 
one  sei  whale  would  lie  struck  over  a  5- 
year  period  based  on  the  percentages 
that  tho.se  sjiecies  have  been  involved  in 
ves.sel  collisions. 

Of  the  19  reported  Navy  vessel  .strikes 
since  1995,  only  one  .strike  was 
attributed  to  a  te.sting  event  in  2001. 
I’herefore.  for  testing  events  that  will 
not  occur  on  a  training  platform,  the 
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Navy  ustiiiiales  it  could  potentially  take 
one  marine  mammal  by  injury  or 
mortality  over  the  course  ol  the  .'>-year 
AKTT  regulations.  A  numher  of  the 
rejK)rt(!d  whale  strikes  were 
unidentified  to  species;  therefore,  tin; 
Navy  cannot  ({uantihahly  predict  that 
the  proposed  takes  will  he  of  any 
particular  species. 

No  areas  of  specific  iiuportance  for 
reproduction  or  feeding  for  .sei  whales 
have  been  identified  in  the  AFTT  Study 
Area.  .Sei  whales  in  the  North  Atlantic 
belong  to  three  stocks:  Nova  .Scotia: 
Iceland-Denmark  .Strait:  and  Northeast 
Atlantic.  The  Nova  .Scotia  stock  occurs 
in  the  U.S.  Atlantic  waters.  The  best 
available  abundance  estimate  for  the 
Nova  .Scotia  stock  is  38(i  individuals. 

Fin  Whale 

The  acoustic  analysis  predicts  that  fin 
whales  could  he  exposed  to  sound 
associated  with  training  ac.tivities  that 
may  result  in  1  FT.S.  2.880  TTS  and 
1.008  behavioral  reactions  per  year.  The 
majority  ofthe.se  imj)act.s  are  |)redicted 
in  the  VACAPF.S.  Navy  (3ierrv  Point, 
and  JAX  Range  Complexes,  with  a 
relatively  small  percent  of  imj)acts 
predicted  in  the  (iOMRX  and  Northeast 
Range  Complexes.  Fin  whales  could  he 
(ixjjosed  to  sound  associated  with 
t(!sting  activities  that  mav  result  in  203 
Tl’S  and  282  behavioral  reactions  per 
year  as  a  re.sidt  of  annually  nicurring 
testing  activities.  The  majority  of  the.se 
inijjacts  are  j)r(!dicted  within  the 
Northeast  Range  (]om])lexes  with  lesser 
impacts  in  the  VACAPES.  Navv  ('.herrv 
Point.  JAX,  and  COMEX  Range 
(Complexes.  Fin  whales  may  l)e  exposed 
to  .sound  or  energy  from  explosions 
associated  with  training  and  testing 
activities  throughout  the  year.  The 
acou.stic  analysis  predicts  one  TT.S  and 
one  behavioral  response  for  fin  whales 
annually  from  training  activities,  1  TTS 
to  fin  whales  per  year  from  annuallv 
recurring  testing  activities,  and  0  'ITS 
per  5-year  period  due  to  ship  shock 
trials.  All  |)redicted  impacts  would  he  to 
the  Western  North  Atlantic  stock 
because  this  is  the  only  fin  whale  .stock 
j)resent  within  the  Study  Area. 

Res(!arch  and  observations  show  that 
if  mysticetes  are  exposed  to  sonar  or 
other  active  acoustic  .sources  thev  mav 
react  in  a  numher  of  ways  dej)ending  on 
the  characteri.stics  of  the  sound  source, 
their  experience  with  the  sound  source, 
and  whether  they  are  migrating  or  on 
sea.sonal  grounds  (i.cj.,  breeding  or 
feeding).  Reactions  may  incliule 
alerting,  breaking  off  feeding  dives  and 
surfacing,  diving  or  swimming  awav,  or 
no  resjjonse  at  all.  Additionally, 
migrating  animals  may  ignore  a  .sound 
source,  or  divert  around  the  source  if  it 


is  in  their  path.  In  the  ocean,  the  use  of 
sonar  and  other  active  acou.stic  sourc(;.s 
is  transient  and  is  uidikcdy  to  repeatedly 
expose  the  same  i)opulation  of  animals 
over  a  short  period.  Around  heavily 
trafficked  Navy  ports  and  on  fixcul 
ranges,  the  possibility  is  greater  for 
animals  that  are  resident  during  all  or 
part  of  the  yciar  to  he  exposed  multiple 
times  to  .sonar  ami  other  active  acoustic 
sources.  A  few  behavioral  reactions  pm' 
year,  even  from  a  single  individual,  are 
unlikely  to  produc:e  long-term 
con.sequences  for  that  individual  or  tin? 
popidation.  Furthermore,  the 
im])lementation  of  mitigation  measures 
and  sightahility  of  fin  whales  (due  to 
their  large  size)  woidd  further  reduce 
the  potential  impacts. 

My.sticetes  ex|)o.sed  to  the  sound  from 
explosions  may  react  in  a  numher  of 
ways,  which  may  include  alerting: 
startling:  breaking  off  feeding  dives  and 
surfacing:  diving  or  swimming  awav:  or 
showing  no  respon.si;  at  all.  Occasional 
h(diavioral  reactions  to  intermittent 
explosions  are  uidikely  to  cause  long¬ 
term  constuiuences  for  individual 
mysticetes  or  po|)ulations.  l-’iirthermore, 
tin;  implementation  of  mitigation 
ineasunjs  and  sightahility  of  fin  whales 
(due  to  their  large  size)  would  further 
nulucc!  tlu!  potential  impacts  in  addition 
to  reducing  tin;  potcaitial  for  injury. 

The  Navy  estimates  it  may  strike  and 
take,  by  injury  or  mortality,  an  average 
of  two  marine  mammals  per  year  as  a 
result  of  training  activities,  with  a 
maximum  of  three  in  any  given  year.  Of 
the  ESA-listed  sj)ecies  in  the  .Study 
Area,  the  Navy  anticipates  no  mon;  than 
two  fin  whales  would  In;  struck  over  a 
5-year  period  based  on  the  p(;rcentages 
that  those  species  have  been  involved  in 
vessel  collisions. 

Of  the  It)  reijorted  Navy  vessel  strikes 
since  1995.  onlv  one  strike  was 
attributed  to  a  te.sting  event  in  2001. 
Therefore,  for  testing  events  that  will 
not  occur  on  a  training  platform,  the 
Navy  estimates  it  could  ijotentially  take 
one  marine  mammal  by  injurv  or 
mortality  over  the  course  of  tlu;  5-year 
AFTT  regulations.  A  numher  of  the 
r(;ported  whale  strikes  w(;re 
unidentified  to  s))ecies;  therefore,  the 
Navy  cannot  (piantifiahly  ))redict  that 
the  pro])osed  takes  will  l)e  of  any 
particular  .sp(;cie.s. 

New  England  waters  are  considered  a 
major  feeding  ground  for  fin  whales, 
and  there  is  evidence  the  females 
continually  return  to  this  area  (Waring 
e/  (il..  2010).  'rhe  Navy  has  designated 
PAAs  in  the  Northeast  that  include 
some  of  these  imiJortant  feeding  areas 
and  would  avoid  conducting  major 
training  (;xerci.se.s  involving  active  sonar 
in  PAAs.  Ein  whales  in  the  North 


Atlantic  belong  to  the  western  North 
Atlantic  stock.  The  best  abundance 
estimate  for  the  western  North  Atlantic 
stock  of  fin  whales  is  3,985. 

Blue  Whale 

nine  whales  may  he  exposed  to  sonar 
or  other  active  acoustic  stressors 
associated  with  traiidng  and  testing 
activities  throughout  the  vear.  The 
acou.stic  analysis  predicts  that  blue 
whales  could  he  ex])osed  to  sound 
associated  with  training  activities  that 
may  result  in  97  TT.S  and  50  behavioral 
reactions  ])(;r  y(;ar.  The  majority  of  tlui.se 
impacts  are  })redicted  in  the  VAC'APE.S, 
Navy  (dierry  Point,  and  JAX  Range 
(k)mj)lexes.  with  a  relatively  small 
percent  of  imi)act.s  predicted  in  the 
GOMEX  and  Northeast  Range 
(kunplexes.  'Flu;  acou.stic  analysis 
jjiedicts  that  10  TT.S  and  0  behavioral 
reactions  may  result  from  annual  te.sting 
activities  that  u.se  sonar  and  other  active 
acou.stic  sources  per  year  as  a  result  of 
annually  recurring  testing  activities. 

Blue  whah;.s  mav  he  expo.sed  to  .sound 
or  energy  from  explosions  as.sociated 
with  training  and  te.sting  activities 
throughout  the  year;  however,  the 
ac;oustic  analysis  priulicts  that  no 
individuals  would  he  imj)acte(l.  All 
predicted  imi)acts  would  he  to  the 
Western  North  Atlantic  stock  because 
this  is  the  oidy  blue  whale  stock  present 
within  the  .Study  Area. 

Research  ami  observations  show  that 
if  my.sticetes  are  exposed  to  sonar  or 
other  active  acou.stic  .sources  they  may 
react  in  a  numher  of  ways  de])en(ling  on 
the  charac:t(!ristic.s  of  the  sound  source, 
their  experience  with  the  .sound  source, 
and  whether  they  are  migrating  or  on 
seasonal  grounds  (i.e.,  breeding  or 
feeding).  Reactions  may  include 
alerting,  breaking  off  feeding  dives  and 
surfacing,  diving  or  .swimming  away,  or 
no  response  at  all.  Additionally, 
migrating  animals  may  ignore  a  .sound 
source,  or  divert  around  the  source  if  it 
is  in  their  ])ath.  In  the  ocean,  the  u.se  of 
sonar  and  other  active  acoustic  sources 
is  transient  and  is  unlikely  to  repeatedly 
expose  the  same  population  of  animals 
ov(;r  a  .short  period.  Around  heavily 
trafficked  Navy  ports  and  on  fixed 
ranges,  the  po.ssihility  is  greater  for 
animals  that  are  resident  during  all  or 
part  of  the  year  to  he  exposed  multiple 
times  to  sonar  and  other  active  acoustic 
st)urces.  A  few  h(>havioral  r(;actions  p(;r 
y<;ar,  even  from  a  single  individual,  are 
uidik(;ly  to  j)roduce  long-term 
consetjuences  for  that  individual  or  the 
population.  Eurthermore,  the 
implementation  of  mitigation  measures 
and  sightahility  of  blue  whales  (due  to 
their  large  size)  would  further  retluce 
the  jjotential  imjjacts. 
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Mystieetes  exposed  to  tlie  sound  from 
ex])losions  may  react  in  a  number  of 
ways,  which  mav  include  alerting: 
.startling;  breaking  off  feeding  dives  and 
surfacing;  diving  or  swimming  away;  or 
showing  no  res|K)nse  at  all.  Occasional 
behavioral  reactions  to  intermittent 
explosions  are  unlikely  to  cause  long¬ 
term  cons(;(iuences  for  individual 
mystieetes  or  po])nlations.  Furthermore, 
the  implementation  of  mitigation 
iiKiasures  and  sightahility  of  blue  whales 
(due  to  their  large  size)  would  further 
reduce  the  ])otential  impacts  in  addition 
to  reducing  the  potential  for  injury. 

The  Navy  e.stimates  it  may  strike  and 
take,  by  injury  or  mortality,  an  average 
of  two  marine  mammals  j)er  year  as  a 
result  of  training  activities,  with  a 
maximum  of  three  in  any  given  year.  Of 
the  ESA-listed  s])ecies  in  the  Study 
Anni,  the  Navy  anticijiates  no  more  than 
one  blue  whale  would  he  struck  over  a 
.‘i-year  ])eriod  based  on  the  percentag«;s 
that  tho.se  s])ecies  have  heini  involved  in 
\aissel  collisions. 

Of  the  19  reported  Navy  vessel  .strikes 
since  199.'i,  only  one  strike  was 
attributed  to  a  testing  event  in  2001. 
Therefore,  for  testing  events  that  will 
not  occur  on  a  training  platform,  the 
Navy  estimates  it  could  pot(;ntiallv  lake 
one  marine  mammal  by  injurv  or 
mortality  over  the  course  of  the  .'i-year 
A1'’TT  uignlations.  A  mnnher  of  the 
rciported  whale  strikes  w(!re 
unidentified  to  species;  therefore,  the 
Navy  cannot  (piantifiahly  ])redict  that 
the  proposed  takes  will  he  of  any 
|)articular  .s])ecie,s. 

No  areas  of  specific  importance  for 
reproduction  or  feeding  for  blue  whales 
have  been  identified  in  the  AFTT  Study 
Area.  Bine  whales  in  the  western  North 
Atlantic  are  c:las.sified  as  a  single  stock. 
'The  ])hoto  identification  catalogue 
count  of  440  recognizable  individuals 
from  the  (hdf  of  St.  Lawremee  is 
considered  a  minimum  jjojjulation 
estimate  for  the  western  North  Atlantic 
stock. 

Minke  Whale 

The  acoustic  analysis  predicts  that 
minke  whales  could  he  exposed  to 
sound  a.ssociated  with  training  activites 
that  may  result  in  10  PTS,  40,800  TTS, 
ami  19,497  behavioral  reactions  per 
year.  The  majority  of  these  imj)act.s  are 
jjredicted  in  the  VACAPES.  Navy 
('.berry  Point,  and  |AX  Range 
(',omj)lexes,  with  a  relatively  small 
])ercent  of  effects  predicted  in  the 
Northeast  and  CIOMEX  Range 
Complexes.  The  ac:on.stic  analysis 
])redicl.s  that  minke  whales  could  he 
exposed  to  sound  that  may  result  in  1 
PTS,  3, .'171  TTS,  and  3,1 0()  behavioral 
reactions  per  year  as  a  result  of  annual  Iv 


recurring  te.sting  activities.  Minke 
whales  may  he  ex])osed  to  .sound  or 
energy  from  explosions  a.ssociated  with 
training  and  te.sting  activities 
throughout  the  year.  'The  acoustic 
analysis  imulicts  that  minke  whales 
could  he  exposed  to  sound  annuallv 
from  training  activities  that  may  result 
in  9  behavioral  nisponses,  30  TTS,  4 
PT.S,  1  (11  tract  injury,  and  1  slight  lung 
injury  (see  3’ahle  0-20  for  pnulicted 
numhers  of  effects).  As  with  mystieetes 
overall,  effects  are  ])rimarily  prcxlicted 
within  the  VAdAPES  Range  Complex, 
followed  by  )AX,  and  Navy  Cherry  Point 
Range  Complexes.  Minke  whales  could 
he  exposcul  to  sound  and  energy  from 
annual  testing  activities  involving 
exj)lo.sive.s  that  mav  residt  in  4 
behavioral  re.s]K)nses,  11  TTS,  and  2 
PTS,  in  adilition  to  41  TTS.  11  slight 
lung  injury,  and  3  mortalities  due  to 
exposun;  to  explosive  sound  and  energy 
from  ship  shock  trials  over  a  .I-year 
])eriod.  Based  on  conservativene.ss  of  the 
onset  mortality  criteria  and  impulse 
modeling  and  j)a.st  observations  of  no 
marine  mammal  mortalities  a.ssociated 
with  ship  shock  trials,  the  predicted 
minke  whale  mortalities  for  (’.VN  Ship 
Shock  Trial  are  considered 
overe.stimates  and  highlv  unlikelv  to 
occur.  All  ])redicted  effects  on  minke 
whales  would  he  to  llu;  Canadian  East 
Coast  stock  because  this  is  the  only 
stock  present  within  the  Study  Area. 

Re.search  and  observations  show  that 
if  mystic(9es  are  exposed  to  sonar  or 
other  active  acoustic  sources  they  may 
react  in  a  numhiM’  of  ways  (h!j)ending  on 
the  characteristics  of  the  sound  source, 
their  experience  with  the  sound  source, 
and  whether  they  are  migrating  or  on 
seasonal  grounds  (i.e.,  breeding  or 
feeding).  Reactions  may  include 
alerting,  breaking  off  feeding  dives  and 
surfacing,  (living  or  swimming  away,  or 
no  resjjonse  at  all.  Additionally, 
migrating  animals  mav  ignore  a  sound 
source,  or  divert  around  the  .source  if  it 
is  in  their  path.  In  the  ocean,  the  use  of 
sonar  and  other  active  acoustic  sources 
is  transient  and  is  unlikelv  to  rej)eatedlv 
expose  the  same  j)opulation  of  animals 
over  a  short  period.  Around  heavily 
trafficked  Navy  ports  and  on  fixed 
ranges,  the  possibility  is  greater  for 
animals  that  are  resident  during  all  or 
part  of  the  year  to  he  exposed  multiple 
times  to  sonar  and  other  active  acoustic 
sources.  A  few  behavioral  reactions  |)er 
year,  even  from  a  single  individual,  are 
unlikely  to  produce  long-term 
conseciuences  for  that  individual  or  the 
pojndation.  Furthermore,  the 
implementation  of  mitigation  measures 
and  sightahility  of  minke  whales  (due  to 


their  large  size)  would  further  reduce 
the  potential  impacts. 

Mystieetes  exjjo.sed  to  the  sound  from 
explosions  may  react  in  a  mnnher  of 
ways,  which  may  include  alerting: 
.startling:  breaking  off  feeding  dives  and 
surfacing:  diving  or  swimming  away;  or 
showing  no  response  at  all.  Occasional 
behavioral  reactions  to  int(;rmittent 
explosions  are  unlikely  to  cause  long¬ 
term  consecjnences  for  individual 
my.sticetes  or  populations.  Furthermore, 
the  imj)lementation  of  mitigation 
measures  and  sightahility  of  minke 
whales  (due  to  their  large  size)  would 
further  nnluce  the  potential  im])acts  in 
addition  to  reducing  the  potential  for 
injury. 

Bryde’s  Whale 

'The  acoustic  analysis  predicts  that 
Bryde’s  whales  could  he  exjjosed  to 
sound  associated  with  training  activities 
that  may  result  in  829  'TTS  and  328 
hfdiavioral  reactions.  The  majority  of 
the.se  impacts  are  predicted  in  the 
VACAPES,  Navy  Cherry  Point,  and  JAX 
Range  Coinjilexes.  with  a  relativelv 
small  ))ercent  of  effects  predicted  in  the 
Northeast  Range  Comjilex.  Bryde’s 
whales  conld  he  exposed  to  sound  that 
may  result  in  39  T'TS  and  21  h(;havioral 
reactions  i)er  vear  as  a  resnlt  of  annuallv 
recurring  te.sting  activities.  Bryde’s 
whales  may  he  exposed  to  sound  or 
energy  from  exj)losions  a.ssociated  with 
training  and  testing  activities 
throughout  the  year;  however,  the 
acou.stic  analysis  j)redicts  that  no 
individuals  would  he  impacted.  All 
])redicted  effects  on  Bryde’s  whales 
would  he  to  the  Culf  of  Mexico  Oceanic 
stock  because  this  is  the  only  stock 
pre.sent  within  the  Study  Area. 

Sperm  Whale 

Sperm  whales  may  he  exposed  to 
sonar  or  other  active  acoustic  stressors 
a.ssociated  with  training  and  testing 
activities  throughout  the  year.  The 
acoustic  analysis  predicts  that  sperm 
whales  could  he  exjjosed  to  sound 
associated  with  training  activities  that 
may  result  in  43.'i  TTS  and  14,311 
behavioral  reactions  annually  from 
annually  recurring  training  activities; 
and  a  maxinunn  of  one  behavioral 
reactions  from  each  biennial  training 
activity  civilian  j)ort  defense.  Sperm 
whales  conld  he  ex])os(!d  to  sound  from 
annnally  recurring  te.sting  activities  that 
may  result  in  .'584  'ri’S  and  1,101 
behavioral  reactions  ])er  year.  .Sperm 
whales  may  he  expostul  to  sound  and 
energy  from  explosions  a.ssociated  with 
training  and  testing  activities 
throughout  the  year.  The  acou.stic 
analysis  predicts  one  TTS  and  one 
behavioral  response  for  sperm  whales 
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per  ytiar  troin  ex})losions  assoeiatiHl 
with  training  activities,  one  sperm 
whale  behavioral  nisponscj  lor  per  vear 
due  to  annually  recurring  testing 
activities,  and  uj)  to  20  TTS,  0  slight 
lung  injuries,  and  2  mortalities  for 
s|)erm  whales  over  a  5-y(5ar  period  as  a 
result  of  ship  shock  trials  in  the 
VACAPlvS  or  lAX  Range  Complex. 

Hastul  on  conservativeness  of  the  onset 
mortality  criteria  and  impulse  modeling 
and  past  observations  of  no  marine 
mammal  mortalities  as.sociatcul  with 
shi])  shock  trials,  the  predicted  sperm 
whale  mortalities  for  (A^N  shij)  shock 
trial  are  considered  overestimates  and 
highly  unlikely  to  occur.  Predicted 
effects  on  sperm  whales  within  the  (iulf 
of  Mexico  are  presumed  to  primarily 
impact  the  Gulf  of  Mexico  Oceanic 
.stock,  whereas  the  majority  of  impacts 
j)redicted  offshore  of  the  east  coast 
would  impact  the  North  Atlantic  .stock. 

Research  and  observations  show  that 
if  spca  ni  whales  are  exposed  to  sonar  or 
other  active  acoustic  sources  they  may 
react  in  a  number  of  ways  depending  on 
th(!ir  exj)erience  with  the  sound  source 
and  what  activity  they  are  engaged  in  at 
the  time  of  the  acoustic  exposure. 

.Sperm  whales  have  shown  r(;.silienc(;  to 
acoustic  and  human  di.sturhance, 
although  they  may  react  to  sound 
.sources  and  activities  within  a  few 
kilomet(;r.s.  Sperm  whales  that  an; 
exposed  to  activities  that  involve  the 
u.s(!  of  sonar  and  other  active  acoustic 
.sources  may  alert,  ignore  the  stimulus, 
avoid  the  area  hy  swimming  away  or 
diving,  or  display  aggressive  behavior. 
.Some  (hilt  not  all)  sjierm  whale 
vocalizations  might  overlap  with  the 
MFAS/llFAS  TTS  freiiuency  range, 
which  could  potentially  temporarily 
decrea.se  an  animal’s  .sensitivity  to  the 
calls  of  conspecifics  or  returning 
echolocation  signals.  However,  as  noted 
|)reviously,  NMFS  does  not  anticipate 
TTS  of  a  long  duration  or  severe  degree 
to  occur  as  a  result  of  ex])o.sure  to  sonar 
and  other  active  acoustic  sources.  I’he 
majority  of  Level  8  takes  are  exjiected 
to  he  in  the  form  of  mild  responses.  The 
imjilementation  of  mitigation  measures 
and  the  large  size  of  s])erm  whales  (i.e., 
increa.sed  sightahility)  are  expected  to 
prevent  any  significant  behavioral 
reactions.  Therefore,  long-term 
consequences  for  individuals  or 
po])ulation.s  would  not  he  exjiected. 

The  Navy  e.stimates  it  may  .strike  and 
take,  by  injury  or  mortality,  an  average 
of  two  marine  mammals  jier  year  as  a 
result  of  training  activities,  with  a 
maximum  of  three  in  any  given  year.  Of 
the  F.SA-listed  sjiecies  in  the  Study 
Area,  the  Navy  anticijiates  no  more  than 
one  Sjierm  whale  would  he  struck  over 
a  5-year  jieriod  based  on  the  jiercentages 


that  tho.se  sjiecies  have  been  involved  in 
ve.ssel  collisions. 

Of  the  in  rejiorted  Navy  vessel  strikes 
since  1995.  only  one  strike  was 
attributed  to  a  te.sting  event  in  2001. 
Therefore,  for  te.sting  events  that  will 
not  occur  on  a  training  jilatform,  the 
Navy  e.stimates  it  could  jiotentially  take 
one  marine  mammal  by  injury  or 
mortality  over  the  course  of  tlie  5-year 
AFTT  regulations.  A  number  of  the 
rejiorted  whale  strikes  were 
unidentified  to  sjiecies:  therefore,  the 
Navy  cannot  (juantifialily  jiredict  that 
the  jirojio.sed  takes  will  he  of  anv 
jiarticular  sjiecies. 

'The  region  of  the  Mississijijii  River 
Delta  (Desoto  (Canyon)  has  been 
recognized  for  high  densities  of  sjierm 
whales  and  may  rejiresent  an  imjiortant 
calving  and  nursing  or  feeding  area  for 
these  animals.  Sjierm  whales  tyjiically 
exhibit  a  strong  affinity  for  deeji  waters 
beyond  the  continental  shelf,  though  in 
the  area  of  the  Mississijijii  Delta  thev 
also  occur  on  the  outer  continental  shelf 
break.  However,  there  is  a  PA  A 
designated  immediatelv  seaward  of  the 
continental  shelf  associated  with  the 
Missi.ssijijii  Delta,  in  which  the  Naw 
jilans  to  conduct  no  more  than  one 
major  exercise  and  which  they  jilan  to 
take  into  consideration  in  the  jilanning 
of  unit-level  exerci.ses.  Therefore,  NMFS 
does  not  exjiect  that  imjiacts  will  he 
focuses,  extensive,  or  .severe  in  the 
sjierm  whale  calving  area. 

Sjierm  whales  within  the  Studv  Area 
belong  to  one  of  three  stocks:  North 
Atlantic:  (uilf  of  Mexico  Oceanic:  or 
Puerto  Rico  and  U.S.  Virgin  Islands.  'The 
h(!st  aliundance  e.stimate  for  sjierm 
whales  in  the  western  North  Atlantic  is 
4,804.  'The  best  abundance  e.stimate  for 
sjierm  whales  in  the  northern  Gulf  of 
Mexico  is  1 .005. 

Pygmy  and  Dwarf  Sjierm  Whales 

Pygmy  and  dwarf  sjierm  whales  mav 
he  exjiosed  to  sonar  or  other  active 
acoustic  stressors  a.ssociated  with 
training  and  te.sting  activities 
throughout  the  year.  The  acoustic 
analysis  jiredicts  that  jiygmy  and  dwarf 
sjierm  whales  could  he  exjiosed  to 
sound  that  may  result  in  13  IH’.S,  4.914 
'T'TS.  and  109  behavioral  reactions  from 
annually  recurring  training  activities: 
and  a  maximum  of  1  'T'T.S  from  the 
biennial  training  activity  civilian  jiort 
defen.se.  'The  majority  of  jiredicted 
imjiacts  on  the.se  sjiecies  are  within  the 
|AX  and  GOMFX  Range  C>omjilexes. 
Pygmy  and  dwarf  sjierm  whales  could 
he  exjiosed  to  sound  that  may  result  in 
5  P'TS,  1,001  TT.S  and  29  behavioral 
reactions  jier  year  from  annually 
recurring  activities.  Pygmy  and  dwarf 
sjierm  whales  may  he  exjio.sed  to  sound 


and  energy  from  exjilosions  associated 
with  training  and  te.sting  activities 
throughout  the  year.  'The  acou.stic 
analysis  jiredicts  that  jiygmy  and  dwarf 
sjierm  whales  could  he  exjio.sed  to 
.sound  from  annual  training  activities 
involving  exjilosions  that  may  result  in 
1  behavioral  resjionse.  5  'ITS.  and  2  P'TS 
(see  'Table  0-2()  in  the  LOA  ajijilication 
for  Jiredicted  numhers  of  effects).  'The 
majority  of  these  exjiosures  occur 
within  the  VACiAPE.S  and  (XIMIiX 
Range  Gomjilexes.  Pygmy  or  dwarf 
sjierm  whales  could  be  exjiosed  to 
energy  or  sound  from  underwater 
exjilosions  that  may  re.sult  in  1 
heliavioral  resjion.se,  2  'ITS.  and  1  P'TS 
Jier  year  as  a  result  of  annually  recurring 
te.sting  activities.  These  imjiacts  could 
hajijien  anywhere  throughout  the  Study 
Area  where  te.sting  activities  involving 
exjilosives  occur.  Additionally,  the 
acoustic  analysis  jiredicts  8  'ITS,  1  P'TS, 
and  3  slight  lung  injury  to  a  Kogia 
sjiecies  over  a  5-year  jieriod  due  to  .shiji 
shock  trials  either  in  the  YAGAPES  or 
JAX  Range  Gomjilex.  Predicted  effects 
on  Jiygmy  and  dwarf  sjierm  whales 
within  the  Gulf  of  Mexico  are  jiresumed 
to  jirimarily  imjiact  the  Gulf  of  Mexico 
stocks,  whereas  the  majority  of  effects 
Jiredicted  offshore  of  the  east  coast 
would  imjiact  the  Western  North 
Atlantic  stocks. 

Research  and  ohservations  on  Kogia 
sjiecies  are  limited.  However,  these 
sjiecies  tend  to  avoid  human  activity 
and  jiresumahlv  anthrojiogenic  sounds. 
Pygmy  and  dwarf  sjierm  whales  may 
startle  and  leave  the  immediate  area  of 
the  anti-submarine  warfare  training 
exercise.  .Significant  behavioral 
reactions  seem  more  likely  than  with 
mo.st  other  odont(K:etes.  however  it  is 
unlikely  that  animals  would  receive 
multijile  exjiosures  over  a  short  time 
Jieriod  allowing  animals  time  to  recover 
lost  resources  (e.g.,  food)  or 
ojijiortunities  (e.g.,  mating).  Therefore, 
long-term  consequences  for  individual 
Kogia  or  their  resjiective  jiojiulations  are 
not  exjiected. 

No  areas  of  sjiecific  imjiortance  for 
rejiroduction  or  feeding  for  Kogia 
sjiecies  have  been  identified  in  the 
AF'T'T  .Study  Area.  Kogia  sjiecies  are 
sejiarated  into  two  stocks  within  the 
.Study  Area:  'The  Western  North  Atlantic 
and  Gulf  of  Mexico  Oceanic.  'The  best 
e.stimate  for  both  sjiecies  in  the  IJ..S. 
Atlantic  is  395  individuals.  'The  he.st 
estimate  for  both  sjiecies  in  the  northern 
(hilf  of  Mexico  is  453. 

Beaked  Whales 

Beaked  whales  (six  sjiecies  total)  may 
he  exjiosed  to  sonar  or  other  active 
acou.stic  stressors  associated  with 
training  and  testing  activities 


tlirmigliont  tho  year.  Tlu;  acoustic 
iina  ysis  imulicts  that  hoakod  wlialos 
could  ho  oxj)()s(;d  to  sound  tliat  luav 
result  in  781  TTS  and  185, 57:1 
h(!havioral  reactions  per  v(;ar  from 
uniiually  recurring  training  activities- 
iiiul  a  inaxiinuin  of  8  hehavioral 
reactions  from  each  l)iennial  training 
activity  civilian  jiort  defense,  heaked 
whales  could  he  expo.sed  to  sound  that 
may  result  in  592  TTS  and  :i2.(i<)5 
liehavioral  reactions  per  year  from 
annually  recurring  testing  activities.  The 
inajfmtv  of  these  imjiacts  haijpen  within 
he  Northeast  Range  Complexes,  with 
le.sser  eflect.s  in  the  VACATES,  Navv 

(.OMEX  Range  Complexes.  Beaked 
whales  may  he  exposed  to  sound  and 
energy  from  explosions  associated  with 
training  and  testing  activities 
throughout  the  year;  however,  acoustic 
modeling  predicts  that  no  beaked 
whales  would  he  imjiacted  from 
annually  rec.urring  training  and  testino 

7 'tt^"'"'i  ‘‘iiHl.vsis  Ill-edicts 

7  I  IS  and  15  .slight  lung  injuries  to 
lieaked  whale  .sjiecies  over  a  5-vear 
period  due  to  .ship  shock  trials' 

ITedicted  effects  on  beaked  whales 
within  the  (h.lf  of  Mexico  are  pre.sumed 
to  jinmarily  inijiact  the  Culf  of  Mexico 
stocks,  whereas  the  majoritv  of  effects 
predicted  offshore  of  the  east  coast 
wciuld  imjiact  the  Western  North' 

Atlantic  .stocks. 

'I’he  Navy  designated  several  iilanning 
awarene.ss  areas  based  on  locations  of 
high  productivity  that  have  been 
correlated  with  high  concentrations  of 
marine  mammals  and  areas  with  steeii 
ixithymetric  contours  that  are 
Ireipiented  by  deeji  diving  marine 
mammals  such  as  beaked  whales  For 
activities  involving  active  sonar,  the 
Navy  would  avoid  planning  major 
exercises  in  the  iilanning  awareness  | 
areas  where  fea.sihle.  In  addition,  to  the 
extent  ojierationally  feasible,  the  Navv  t 
would  not  conduct  more  than  one  of  the  , 
lour  major  training  exen.i.ses  or  similar 
scale  events  jier  year  in  the  Culf  of 
Mexico  jilanning  awareness  area.  The  i 
Best  ahundance  estimate  for  the 
undifferentiated  comjilex  of  beaked  i, 

whales  (Ziphius  and  Mesoplodon 

rTf  S/"  ""rthwest  Atlantic  is  il 

-hal  l  1  he  he.st  abundance  estimate  „ 

available  for  Cuvier’s  beaked  whales  in  a( 
lu!  northern  Cnlf  of  Mexico  is  85.  The  „ 
Best  ahundance  estimate  available  for  C 
Mesoplodon  sjiecies  is  a  combined 
ustiinate  for  Blainville’s  beaked  whale  1! 

and  (,ervais  beaked  whale  in  the  s, 

oceanic  waters  of  the  Culf  of  Mexico  is  Ih 
.17.  I  lu;  current  ahundance  estimate  for  in 
the  northern  hottleno.se  whale  in  the  in 
eastern  North  Atlantic  is  40,000,  hut  wl 
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population  estimates  for  this  species 
along  the  eastern  U.S.  coast  are 
unknown. 

Research  and  observations  show  that 
if  beaked  whales  are  exjiosed  to  sonar  or 
otlier  active  acoustic  sources  th(;v  may 
stai  tle,  break  off  feeding  dives,  and 
avoid  the  area  of  the  .sound  source  to 
evels  of  157  dB  (McCarthy  e/  uL,  2011). 
t  However,  m  res(;arch  done  at  the  Navy's 
iu.strument(;d  tracking  range  in  the 
Bahamas,  animals  leave  the  immediate 
he  area  of  the  anti-submarine  warfari' 
in  Iraining  exerci.se,  hut  n;turn  within  a 
ew  days  after  the  event  ends.  At  the 
Bahamas  range,  populations  of  beaked 
whales  ajipear  to  he  stable.  The  analysis 
also  indicates  that  no  exjiosures  to 
■sound  levels  likely  to  result  in  Level  A 
I  harassment  would  occur.  However 
while  the  Navy’s  model  did  not 
c]uantitatively  jiredict  any  mortalities  of 
u;ake(  whales,  the  Navv  recjue.sts  a 
hmitei  numher  of  takes  hv  mortality 
given  the  sensitivities  these  species'mav 
s  Bave  to  anthropogenic  activities.  Almost 
40  yeans  of  conducting  similar  exerci.ses 
m  the  Ah  FT  Study  Area  without 
oB.served  incident  indicates  that  injnrv 
01  molality  are  not  exjiected  to  occur  as 
a  result  of  Navy  activities. 

Some  l)(;aked  whale  vocalizations 
might  overlap  with  the  MFAS/HFAS 
FTS  fre(|uency  range  (2-20  kHz),  which 

could  potentially  lemporarilv  decrea.se 

an  annnar.s  .sensitivity  to  the  calls  of 
con.sjiecifics  or  returning  ec.holocation 
signals.  However.  NMFS  does  not 
anticipate  TTS  of  a  long  duration  or 
severe  degree  to  occur  as  a  result  of 
exposure  to  sonar  and  other  active  I 

acoustic  .sources.  No  beaked  whales  are  , 
predicted  to  be  expo.sed  to  .sound  levels  ; 
a.ssociated  with  PTS  or  injnrv.  '  ; 

As  discussed  previously,  .scientific  1 
uncertainty  exists  regarding  the  < 

potential  contributing  causes  of  beaked  r 
whale  strandings  and  the  exact  e 

behavioral  or  ))liy.siological  mechani.sms  e 
that  can  iiotentially  lead  to  the  ultimate  ti 
phv.sical  effects  (stranding  and/or  death)  7 
that  have  been  documented  in  a  few  rl 
cases.  Although  NMFS  does  not  exjiect  tl 

mpiry  or  mortalityofanvofthe.se  '  t 

•species  to  occur  as  a  result  of  the 
training  exerci.ses  involving  the  use  of 
sonar  and  other  active  acoustic  sources.  uj 
there  remains  the  jiotential  for  the  sj 

ojieration  of  sonar  and  other  active  <,■ 

acoustic  sources  to  contribute  to  the  r 

mortality  of  beaked  whales 

(:on.s.;(,uently,  NMFS  jiroposes  to 
authorize  inorlahty  and  we  consider  the  ac 
10  potential  mortalities  from  across  the  an 
seven  sjiecies  jiotentially  effected  over  or 

the  course  of  5  years  in  our  negligible  ex 
uiijiact  determination  (NMFS  only  mi 

intends  to  authorize  a  total  of  10  beaked  PT 
whale  mortality  takes,  hut  since  they  re; 


could  he  of  any  of  the  sjiecies  we 
consider  the  effects  of  10  mortalities  of 
any  of  the  six  sjiecies) 

0 

Holphins  and  Small  Whales 

Heljihinids  (doljihins  and  .small 
whales)  may  he  exjiosed  to  .sonar  or 
;;  acoustic  stre.s.sors  associated 

I).  \  ith  training  and  te.sting  activities 

'  s  throughout  the  year.  The  acoustic 

mialysis  jiredicts  that  annuallv  recurriiiK 
:  training  activities  could  exjio.se  1 7 

•sjiecies  of  delphinids  (Atlantic  sjiotted 
do  Jihin.  At  antic  white-.sided  doljihin. 
lHitlleno.se  dolphin,  clvmene  dolphin 
common  doljihin.  fal.se  killer  whale 
IS  Ma.ser’s  doljihin.  killer  whale,  meloii- 
neaded  whale,  jiantropical  spotted 
iloljihin  pilot  whale,  jiyginv  killer 
whale.  R1.S.S0  s  doljihin,  rough-toothed 
do  Ji  nn,  .spinner  dolphin,  strijied 
f  doljihin  and  white-beaked  dolphin)  to 
.sound  that  may  result  in  1.82  028  TTS 
iiml  1.542.7]3  l,„l,„vioral  rKu.li,.,,., 

V  vear;  and  a  maximum  of  7  TTS  and  592 
it  Behavioral  reactions  from  each  biennial 
i  framing  activity  civilian  jiort  defense. 

1  he  high  take  numliers  are  due  in  jiart 
to  an  increase  in  exjiend(;d  materials 
How(;ver,  many  of  tluise  sjiecies 
generally  travel  in  large  jiod.s  and 
•should  he  visible  from  a  distance  in 
order  to  imjilenient  mitigation  measures 
and  reduce  jiotential  imjiacts.  In 
addition,  the  majoritv  of  takes  are 
anticijiated  to  he  hv  behavioral 
hara.s.smenl  in  the  form  of  mild 
resjionses.  Behavioral  resjionses  can 
I’auge  from  alerting,  to  changing  their 
hehavior  or  vocalizations,  to  avoiding 
the  sound  source  by  swimming  awav  or 
cliving.  Annually  recurring  te.sting 
activities  involving  .sonar  and  other 
active  acoustic  .sources  could  exjio.se 
deljihinids  to  .sound  that  may  result  in 

fHT784  TTS  and  118.189  hehavioral 

reactions  jier  year.  Deljihinids  may  he 
exjiosed  to  sound  and  energy  from 
exjilosions  associated  with  training  and 
Bisting  activities  throughont  the  year 
1  Be  acoustic  analysis  jiredicts  that 
deljihinids  could  he  exjio.sed  to  .sound 
that  may  result  in  mortalitv,  injury 
temjiorary  hearing  loss  and  hehavioral 
resjionses  (see  Table  8-28  in  the  LOA 
epjilication  for  jiredicted  numh(;rs  of 
eflect.s).  A  total  of  15  mortalities.  41 
■slight  lung  injuries,  and  1 
gastrointestinal  tract  injury,  18  PTS  174 
ns  91  hehavioral  resjionses  are 
predicted  jier  year  for  deljihinids  from 
exjilo.sions  as.sociated  with  training 
activities.  The  acou.slic  analysis  of 
annually  recurring  te.sting  activities 
Jiredicts  that  deljihinids  could  he 
exjiosed  to  sound  that  may  result  in  10 
imirtahties.  89  slight  lung  injuries,  1 

PTS,  124  TTS,  and  58  hehavioral 

re.sjion.se.s  per  year  (see  Table  8-27  in 
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the  LOA  a))pli(:ation  for  predicted 
numliers  of  effects).  The.se  pnulicted 
impacts  would  occur  jiriiuarily  in  the 
VAdAl’KS  Range  Complex,  as  well  as 
the  Naval  Surface  Warfare  (kmter, 

Panama  (aty  Division  Testing  Range, 
hut  a  few  imjiacts  could  occur 
throughout  tlie  Study  Ar(;a.  While  the 
Navy  does  not  anticijiate  delplunid 
mortalities  from  underwater  detonations 
(luring  mine  neutralization  activities 
involving  time-delay  diver  ])lac(;d 
chai'giis,  there  is  a  possibility  of  a 
marine  mammal  a})proaching  too  clos(! 
to  an  underwater  d(;tonation  when  there 
is  insufficient  time  to  delay  or  stop 
without  jeopardizing  human  safety. 
During  shij)  shock  trials,  the  acou.stic 
analysis  predicts  that  deljihinids  could 
he  exposed  to  sound  that  may  result  in 
5,388  TTS,  7,743  slight  lung  injuries, 
and  527  mortalities  over  a  5-year  jieriod, 
winch  would  take  place  in  either  the 
VAf^APES  or  JAX  Range  (Complex 
(Tables  8-25  and  8-28  in  the  LOA 
application).  Itased  on  conservativeness 
of  the  onset  mortality  criteria  and 
impulse  modeling,  past  oh.servations  of 
no  marine  mammal  mortalities 
associated  with  ship  shock  trials,  and 
imphanentation  of  mitigation,  the 
mortality  results  ])redict(!d  by  the 
acoustic  analysis  are  over-estimated  are 
not  expcjcted  to  occur.  Therefore,  the 
Navy  conservativelv  estimates  that  10 
small  odontocetes  mortahti(!.s  could 
occur  during  the  CVN  Ship  Shock  Trial 
aiid  5  small  odontocetes  mortalities 
coidd  occur  due  to  each  DD(i  or  LCS 
Ship  Shock  'frial.  The  majority  of  these 
exposures  woidd  occur  within  the 
VACAPES  and  (TIMEX  Range 
Complex(!s.  Bottleno.se  dolphins  may  he 
expos(!(l  to  sound  and  energy  from  jiile 
driving  associated  with  training 
activities  througliout  the  ycuir.  The 
acoustic  analysis  predicts  that 
hottleno.se  dolphins  could  he  exjiosed  to 
.sound  that  may  result  in  up  to  747 
behavioral  resjjonses  per  year.  These 
exposures  occur  within  the  VACL'XPES 
and  ("berry  Point  Range  (Complexes. 
Most  delplunid  spcjcies  are  se])arat(Hl 
into  two  stocks  within  the  Study  An;a: 
The  We.stern  North  Atlantic  and  Gulf  of 
Mexico.  I’redicted  elfccts  on  delphinids 
within  the  (hdf  of  MiJxico  are  jiriisumed 
to  primarily  imjiact  the  (hdf  of  Mexico 
stocks,  whereas  the  majority  of  effccts 
jinahcted  offshore  of  the  east  coast 
would  im])act  the  We.stern  North 
Atlantic  stocks.  Bottlenose  dolphins  are 
divided  into  one  Oceanic  and  many 
(Coastal  .stocks  along  the  (iast  coast.  The 
majority  of  exjiosurcis  to  bottlenose 
dol])hins  are  likely  to  the  Oceanic  stock 
witii  the  excejition  of  nearshore  and  in¬ 


port  (;v(!nt.s  that  could  (ixpose  animals  in 
r.oa.stal  stocks. 

Table  8  provichis  the  abundance! 
(!.stimat(!.s  for  the  diffenint  dolphin 
stocks.  No  areas  of  spticific  importance 
for  r(!])rodnction  or  feeding  for  dolphins 
have  hiien  identiluid  in  tlu!  AE'fT  .Stndv 
Area. 

Harlmr  Porpoises 

Harbor  ])or])oi.se.s  may  he  exposcul  to 
sonar  or  other  active  acoustic  .stressors 
a.ssociated  with  training  and  t(!sting 
activities  throughout  the  year.  The 
acoustic  analysis  predicts  that  harbor 
por])oise.s  could  h(!  exposed  to  sound 
that  may  result  in  82  PTS.  20,181  TTS. 
and  120,895  behavioral  iHiactions  from 
annually  nuanring  training  activities; 
and  a  maximum  of  432  TTS  and  725 
behavioral  reactions  from  the  hienidal 
training  activity  civilian  jiort  defense. 
Annual  testing  activities  could  expose 
harbor  jjorpoises  to  hwel  of  sonar  and 
other  active  acoustic  source  sound 
resulting  in  99  PTS,  78,250  TTS,  and 
l.t)84,774  h(!havioral  respon.ses  p(!r  year. 
The  high  take  nnmhers  are  due  in  part 
to  an  increa.se  in  expended  materials.  In 
addition,  the  majority  of  takes  are 
antici])ated  to  he  by  iMihavioral 
harassment  in  the  form  of  mild 
responses.  Behavioral  respon.ses  can 
range  from  alerting,  to  changing  their 
behavior  or  vocalizations,  to  avoiding 
the  sound  source  by  swimming  away  or 
diving.  Predicted  impacts  on  tluise 
s]K!ci(!.s  are  within  the  VAf'.APES  and 
Nortlu!a.st  Range!  (k)mj)lex(!.s  primarily 
within  inland  waters  and  along  the 
Northi!ast  ll.S.  (Aintimmtal  Shelf  Large 
Marine!  Ecosystem.  The  behavioral 
re!.sp()n.s(!  function  is  not  used  to 
(estimate  heihavioral  re!.spon.se.s  hv  harbor 
])orpoi.s(!.s:  rather,  a  single  thre!.sh()l(l  is 
useul.  Because  of  this  very  low 
behavioral  threishold  (120  elB  re  1  pPa) 
for  harbor  porpoi.ses,  animals  at 
distance's  e!xce!e!(ling  200  km  in  .some 
case!,s  are!  jjredicteel  to  have  a  he!havioral 
r(!acti()n  in  this  acoustic  analysis. 
Although  this  .s]K!ci(!.s  is  known  to  he! 
more  sensitive  to  these  sources  at  lower 
reiceiveel  lewels,  it  is  not  known  whethen’ 
animals  would  actually  relict  to  sound 
source!s  at  the.se  rang(!.s,  r(!gar(lle!s.s  of  the 
r(!C(!ive(l  sound  level.  Harbor  ])or])()i.se!.s 
may  he  exposed  to  sound  and  enengv 
from  explosions  as.sociateKl  with  training 
and  testing  activiti(!.s  throughout  the 
year.  The  acoustic  analysis  preulicts  that 
harbor  por])()i.s(!.s  could  he  (!xp().s(!el  to 
sound  that  mav  result  in  94  behavioral 
r(!.sp()ns(!.s.  497  TTS,  177  PTS.  1 
ga.strointestinal  tract  injurv,  21  slight 
lung  injuri(!.s,  and  2  mortalities 
annually;  and  7  TfS  and  1  PTS 
hiannually  for  civilian  ])ort  elefemse 
activitiexs  (sih!  Table  (j-28  and  Table  8- 


28  in  the  L(1A  aiiplication  for  preulicted 
numhen’s  of  effects).  The!  acoustic 
analysis  predicts  that  harbor  poi'iioises 
could  he!  e!xpe).s(!(l  to  sound  that  may 
residt  in  484  behavioral  revsiionses.  348 
TI'S,  110  P'l'S,  7  slight  lung  injnrie!s.  and 
1  mortality  jier  yexir  due  to  annually 
recurring  tersting  activiti(!S.  The  acoustic 
analvsis  predicts  no  impacts  on  harbor 
pe)r])()ise!.s  as  a  result  of  .shi])  shock  trials. 
lh(!(licteel  impacts  on  this  s])(!cie!s  are 
mostly  in  the  VAGAPES  Range 
G.omplex.  with  a  few  imjiacts  in  the 
Northeuist  Range  (Complex,  generally 
within  the  Northeuist  ll.S.  (Continental 
Shelf  Large  Marine  Ecosystean. 

Resexirch  and  ()h.s(!rvatie)n.s  of  harbor 
porpoisevs  show  that  this  speicieis  is  wary 
of  human  activity  and  will  avoid 
anthropogeaiic  sound  sources  in  many 
situations  at  levels  down  to  120  elB. 

This  level  was  determined  by  observing 
harbor  porpoise  reactions  to  acou.stic 
(le!t(!rrent  and  hara.ssment  (l(!vic(!s  used 
to  drive  away  animals  from  around 
fishing  nets  and  aepiacidture  facilities. 
Avoidance  distances  were  on  the  order 
of  a  kilometer  or  more,  but  it  is 
unknown  if  animals  woidel  react 
similarly  if  the  sound  source!  was 
located  at  a  gr(!at(!r  distance  of  tens  or 
hnn(lr(!(l.s  of  kilom(!t(!r.s.  Since  a  large 
jiroportion  of  te!sting  ae;tivitie.s  ha|)pe!n 
within  harbor  jjorpoise  habitat  in  the 
northeast,  pre!(iicte(l  effects  on  this 
.spe!(:ie!s  are  gri!at(!r  relative  to  other 
marine  mammals.  Ne!v(!rthele!ss,  it  is  not 
known  whether  or  not  animals  would 
actually  reiact  to  sound  sourceis  at  these 
rang(!S,  r(!gar(lle!.ss  of  the  received  .sound 
level! .  Harbor  pe)r])oi.se!s  may  startle  and 
leave  the  immediate  areia  of  the  testing 
eivent,  but  may  return  after  the  activity 
has  ceiaseel.  Theireifore!,  the.se  animals 
could  avoid  more  significant  iinjiacts. 
such  as  heiaring  loss,  injury,  or 
mortality.  Significant  behavioral 
reactions  stiem  more  likely  than  with 
most  other  oelontoceites,  especially  at 
clo.ser  ranges  (within  a  few  kilometers). 
Since  the.se  specieis  are  typically  found 
in  nearshore  and  inshore  habitats, 
resident  animals  that  are  preisent 
throughout  the  yeiar  near  Navy  j)ort.s  of 
fixed  rangeis  in  the  northeiast  could 
reiceive  multiple  eixposureis  oveir  a  short 
period  of  time  yeiar  round.  Animals  that 
do  not  exhibit  a  significant  beihavioral 
reaction  wonlel  likely  reicover  from  any 
incurred  costs,  which  reduce  the 
likelihood  of  long-term  con.seHjuences, 
such  as  reduced  fitness,  for  the 
individual  or  ])opulati()n. 

All  harbor  porpoi.seis  within  the  Study 
Areia  belong  to  the  Gulf  of  Maine/Bay  of 
Funely  Stock  and  theirefore,  all  jiredicteel 
imjiacts  wonlel  be  to  this  stock.  No  areias 
of  speicific  importance  for  rejiroduction 
or  feietling  for  harbor  porpoises  have 
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Ihumi  id(Mitifi(;cl  in  the  AFTT  Study  Area. 
The  best  aljundance  (!stiinat(;  for  tlie 
(iiilf  of  Maine/Bay  of  Fundy  .stock  is 
89,t).'i4  individuais. 


Pinnipeds 

Predicted  effects  on  ])innipeds  from  (« 
annual  training  activities  ironi  sonar  s 

and  other  active  acon.stic  sources  n 

indicate  that  three  si)ec;ies  (gray,  harbor,  li 
and  hooded  seals)  could  he  exposed  to  r 
.sound  that  may  result  in  77  behavioral  '1 
nxictions  per  ycuir  Irom  annually  C 

recurring  training  activities  and  a  c 

maximum  of  94  behavioral  rciactions  ])er  j 
civent  for  the  biennial  training  activity.  i 
civilian  port  defen.se.  Predicted  cdlcnts  ; 
on  pinnij)eds  Irom  annual  tcisting 
activities  from  sonar  and  other  active  1 
acon.stic  sourcxxs  indicate  that  c!X])o.snre  i 
to  sound  may  result  in  79  PTS.  7.494 
TTS.  and  (i.48‘)  behavioral  reactions  jjer 
year.  These  predicted  imj)act.s  would 
occair  almo.st  entirety  within  the 
Northciast  Range  Complexes.  Pinnipeds 
may  he;  exposcul  to  sound  and  encergy 
from  explosions  assoc.iated  with  training 
and  testing  activities  throughout  the 
ycxir.  The  ac;onstic:  analysis  jcredicts  2 
TTS  and  1  behavioral  rccaction  i)er  ycxir 
from  explosions  assoctatcul  with 
annually  rcicurring  training  activitic^s 
and  l.'j  behavioral  res])onse.s.  15  TTS. 
and  2  PTS  per  year  from  explosions 
assoctated  with  annually  recairring 
testing  activities.  The  model  predicts  no 
impacts  to  pinnipeds  from  eexposure  to 
cixplosive  encM’gv  and  sound  assoc.iatcul 
with  ship  shock  trials.  1  he;  prc;clictc;cl 
impacts  woidcl  oc.cair  in  the  Northeast 
Range  (iomplccxes  within  the  Northea.st 
U.S.  Continental  Shelf  Large  Marine 
Fc.osvstcan. 

Rc/search  and  observations  show  that 
pinnipeds  in  the  wati;r  arc;  tolerant  of 
anthropogenic  noise  and  activity.  If 
seals  are  exposed  to  sonar  or  other 
active  acamstic  sonrc:c;.s  and  c;x])lc)sives 
they  may  not  react  at  all  until  the  sound 
source  is  ajJiu’oactiing  within  a  few 
hunclrc;d  meters  and  thc;n  may  alert, 
ignore;  the;  stinudus.  c.hangc;  thc;ir 
hc;haviors.  or  avoid  the;  immediate  arc;a 
by  swimming  away  or  diving. 

Signific.ant  hehaviond  reactions  would 
not  he  ex|)c;ctc;cl  in  most  c:asc;s  and  long¬ 
term  camsecpiences  for  individual  seals 
or  popidations  arc;  unlikc;ly.  ()vc;rall, 
prc;dictc;cl  effects  are  low  and  the 
implementation  of  mitigation  mc;asurc;s 
would  further  rc;cluc;c;  potential  impacts. 
Thc;rc;forc;.  ocaacsional  l)c;haviorcd 
rccactions  to  intermittent  anthropogenic 
noise  arc;  unlikely  to  cxni.sc;  long-term 
c.onsc;cpic;nc:c;s  for  individual  animals  oi 
populations. 

No  arc;as  of  specific;  importanc:c;  for 
reproduction  or  feeding  for  pinnipc;ds 
have  bc;c;n  iclentific;d  in  the  AFTT  Study 


Area.  The  acoustic  amdysis  preclic.ts  that 
no  j)innipc;cls  will  he;  c;x])o.sc;d  to  sound 
levels  or  explosive  clc;tc)natic)ns  likely  to 
rc;sult  in  mortfdity'.  Bc;st  c;stimatc;s  for  the; 
hc)c)clc;d  and  harp  sc;al.s  arc;  .592.190  and 
9.9  million.  rc;spc:ctivc;ly.  The  best 
c;.stimatc;  fcjr  the;  wc;.stc;rn  north  Atlantic: 
stoc;k  of  harbor  sc;als  is  99.940.  There  is 
no  best  c;.stimatc;  available  for  gray  seal, 
hut  ic  survc;y  of  the  Canadian  i)C)pidation 
rangc;cl  l)c;twc;c;n  208.720  and  22.1.220. 
The  North  Atlantic:  Marine  Mammal 
Commission  Sc:ic;ntific;  Committc;c; 
derived  a  rough  estimate  of  the 
ahundanc:c;  of  ringed  sc;al.s  in  the 
northern  extreme  of  the  AFTT  Study 
Area  of  approximately  1.9  million. 
rlu;rc;  arc;  no  c;.slimalc;.s  available  for 
bc;arclc;cl  .sc;als  in  the  wc;.stc;rn  Atlantic:, 
the  hc;.st  available  global  popidation  is 
450,000  to  500,000,  half  of  whic;h 
inhabit  the  Bc;ring  and  Chukchi  Sc;as. 


c;onc:ludc;d  prior  to  a  dc;tc;rmination  on 
the  issuanc;c;  of  the  final  ride  and  an 
LOA. 

NMSA 

Some  Navv  ac:tivitic;.s  may  potentially 
affc;c:t  ii;.sonrc;c;.s  within  National  Marine 
Sanc;tnaric;.s.  The  Navy  will  c;c)ntinuc;  to 
analyze;  potc;ntial  impac:ts  to  sanc;tuar\' 
rc;.sc)nrc:c;s  and  has  provided  the  analysis 
in  Navv’s  Draft  Envirc)nmc;ntal  lmpac;t 
Statement/Overseas  Environmental 
lmj)ac;t  Statement  for  AFTT  to  NOAA’s 
Office  of  National  Marine  Sanctuaries. 
Navy'  will  initiate;  c:c)n,sultation  with 
NOAA’s  Office  of  National  Marine 
Sanctuaries  pursuant  to  the 
rc;ciuiremc;nts  of  the  National  Marine; 
Sanc.tnaries  Ac;t  as  warranted  by 
ongoing  analy'sis  of  the;  ac:tivities  and 
their  effec:ts  on  sanc;tuary  rescmrc:c;.s. 


Preliminary  Dc;termination 

Based  on  the  analysis  contained 
hc;rc;in  of  the  likc;lv  c;ttec;ts  of  the; 
s])c;c:ific;d  activity  on  marine  mammals 
and  their  habitai  and  clei)c;ndc;nt  ni)on 
the  implc;mc;ntation  of  the  mitigation 
and  monitoring  mc;asnrc;s,  NMfS 
jjreliminarily'  finds  that  the  total  taking 
from  Navv  training  and  tc;.sting  c;xc;rc;isc;s 
in  the  AFTT  Study  Arc;a  will  have  a 
nc;gligiblc;  impac:t  on  the  atlc;c:tc;cl  .spc;c:ic;s 
or  stoc.ks.  NMFS  has  prc)pc).sc;cl 
rc;gnlations  for  these  c;xc;rc;isc;.s  that 
prc;sc:ribe  the  means  of  c;ffc;c:ting  the  least 
prac.tic.ahle  adverse  imi)ac:t  on  marine 
mammals  and  thc;ir  habitat  and  sc;t  forth 
rc;cjuirc;mc;nts  pc;rtaining  to  the 
monitoring  and  rc;pc)rting  of  that  taking. 

Subsislenf:e  Harvest  of  Marine 
Mammals 

NMFS  has  preliminarily  clc;terminc;cl 
that  the  issuanc;e  of  5-year  regulations 
and  .subsc;cjuc;nt  LOAs  lor  Navy  training 
and  testing  exc;rc;i.sc;s  in  the  AFTT  Study 
Ari;a  would  not  have;  an  nnmitigablc; 
aclvc;r.se  imj)ac:t  on  the;  availability'  of  the; 
affc;c;tc;cl  .spc;c;ic;s  or  stc)c:ks  for  sub.si.stc;nc:e 
use,  .sinc;c;  there  arc;  no  .suc;h  uses  in  the 
.si)c;c;ific;d  arc;a. 

ESA 

There  arc;  six  marine  mammid  spc;c:ic;.s 
under  NMFS  jurisdic;tion  inc;luclc;cf  in 
the  Navy’s  incidental  take  rc;ciuc;st  that 
arc;  listed  as  endangered  under  the  ESA 
with  c.onfirmed  or  jiossible  oc:c;urrc;nc:c; 
in  the  Study  Arc;a:  blue  whale, 
humpbac:k  whale;,  fin  whale,  sei  whale;. 
,spc;rm  whale,  and  North  Atlantic:  right 
whale.  The  Navy  will  c.onsnlt  with 
NMFS  pursuant  to  section  7  of  the  ESA. 
and  NMFS  will  also  c.onsnlt  inti;rnally 
on  the  issuance;  of  l.OAs  under  .sc;c;tion 
101(a)(5)(A)  of  the  MMPA  for  AFTT 
ac:tivitic;.s.  Consultation  will  be 


NMFS  has  partic.ipated  as  a 
c:oopc;rating  agenc:y  on  the  AF  T 1  DEIS/ 
OEIS,  whic;h  was  jiublished  on  May  11, 
2012.  The  AFTT  DEIS/OEIS  is  posted  on 
NMFS’  \Vc;b  site;  http:// 

\v\\’\\'.nmfs.noa(i.gov/pr/pnrniits/ 
incidentaLbtmttapplications.  NMFS 
intc;ncl.s  to  adopt  the;  Navy' s  final  EIS/ 

(lElS  (FEIS/OEIS),  if  aclc;ciuatc;  and 
apprc)])riatc;.  Currently,  we  bc;lic;vc;  that 
the  adoption  of  the  Navy’s  kElS/OEIS 
will  allow  NMFS  to  mc;c;t  its 
rc;siK)nsihilitic;s  under  NEPA  lor  the 
issuanc.e  of  rc;gulations  and  LOAs  for 
AFTT.  If  the  Navy’s  FEIS/OEIS  is 
deemed  inaclc;cpiatc;.  NMFS  would 
supplement  the  existing  analysis  to 
caisnre  that  we  c;omply  with  NEPA  juior 
to  the;  issuanc:c;  of  the  final  rule;  or  LOA. 

Classification 

The  Offic;c;  of  Managemcait  and  Budgc;t 
has  dc;tc;rminc;d  that  this  proposed  rule 
is  not  signific:ant  for  purposes  of 
Exc;c:utivc;  Order  12899. 

Pursuant  to  the  Rc;gulatory  Flexdiility 
Ac:t  (RFA).  the  Chic;f  Counsel  for 

.  Rc;gnlation  of  the  Department  of 

Commc;rc:e  has  c;ertific;d  to  the  C.hief 
Counsc;!  for  Advoc:ac;y'  of  the;  Smcdl 
Business  Administration  that  this 
prc)posc;cl  rule;,  if  acloptc;d,  would  not 
have;  a  .signific;ant  c;c:onc)mic;  im])ac;t  cm 
a  substantial  number  of  small  entitic;.s. 
The  RFA  rc;c)uirc;.s  fc;clc;ral  agenc.ies  to 
prc;parc;  an  analy'sis  of  a  rule;  s  impac.t  on 
small  entities  whc;nc;vc;r  the  agc;nc;y'  is 
rc;ciuirc;cl  to  publish  a  notic.e  of  proposed 
rulc;making.  Howc;vc;r,  a  tc;dc;ral  agi;nc:y' 
may  c:c;rtifv.  pursuant  to  5  II..S.C.  905(b), 
that  the  ac;tion  will  not  have  a 
signific:ant  c;c;c)nomic;  impac:t  on  a 
.substantial  number  of  small  entities. 
The  Navv  is  the  sole  entity  that  will  be 
affc;c;tecl  by  this  rulemaking,  not  a  small 
gc)vc;rnmc;ntal  juri.sclic;tic)n,  small 
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organization,  or  small  Ijusiness,  as 
defined  by  the  RFA.  Any  retjuireinents 
imposed  by  an  LOA  issued  j)nrsnant  to 
thes(;  regulations,  and  any  monitoring  or 
re|)orling  reciuirements  impostul  by 
these  regulations,  would  be  a])pli(;able 
only  to  the  Navy.  NMFS  does  not  exjject 
the  issuance  of  these  regulations  or  the 
associated  LOAs  to  result  in  any 
impacts  to  small  entities  jmrsuant  to  the 
Rf’A.  Because  this  action,  if  adojMed. 
would  directly  affect  the  Navy  and  not 
a  small  entity.  NMFS  concludes  the 
action  would  not  result  in  a  significant 
economic  impact  on  a  svihstantial 
number  of  small  entities. 

last  of  Subjects  in  50  CFR  Part  218 

Exports.  Fish.  lmj)orts.  Incidental 
take,  Indians,  Labeling.  Marine 
mammals.  Navy.  Penalties.  Re])orting 
and  recordkeeping  requirements, 
Siiafood,  Sonar,  Transportation. 

Datful;  liiiiiiarv  23.  2t)13. 

Alan  1).  Risenhoover, 

Piivctor.  Offica  ol  Siisldinablc  hlslwnas. 
IM'i'fovmini’  Ihd  lunclions  and  diiliaN  oj  tlin 
Deputy  Assistant  Administrator  for 
liefiidatorv  Prcn^rams. 

For  nxisons  set  forth  in  the  preamble. 
50  (iFR  part  218  is  proposed  to  he 
annmded  as  follows: 

PART  218— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

■  1.  The  authority  citation  for  ])art  218 
continues  to  read  as  follows: 

Authority:  Hi  II..S.(;.  13(>1  et  seq. 

■  2.  Suhjtart  1  is  atlded  to  jtart  218  to 
read  as  follows: 

Subpart  I — Taking  and  Importing  Marine 
Mammals;  U.S.  Navy's  Atlantic  Fleet 
Training  and  Testing  (AFTT) 

Scic. 

218.80  S|)(;(:il'i(;(l  activity  and  s|)(!cii'i(:(i 
geographical  region. 

218.81  EITeclive  dates  and  dtd’initioiis. 

21 8.82  I’ermissihle  in(!thods  of  taking. 

218.83  Prohibitions. 

218.84  Mitigation. 

218.8.5  l<e(|nirenients  for  monitoring  :ind 
reporting. 

218.8()  Applicidions  for  Lett(!rs  of 
Antliorization. 

21 8.87  Letters  of  Antliorization. 

21 8.88  Renewal  of  Letters  ol  Authorization. 
21 8.9?)  Modifications  to  Letters  of 

Antliorization. 

Subpart  I — Taking  and  Importing 
Marine  Mammals;  U.S.  Navy’s  Atlantic 
Fleet  Training  and  Testing  (AFTT) 

§218.80  Specified  activity  and  specified 
geographical  region. 

(a)  Regulations  in  this  suhpart  apply 
only  to  the  U.S.  Navy  for  the  taking  of 


marine  mammals  that  occurs  in  the  area 
outlined  in  ])aragraph  (h)  of  this  section 
and  that  occurs  incidental  to  the 
activities  de.scrihed  in  paragrajih  (c)  of 
this  .section. 

(h)  The  taking  of  marine  mammals  by 
the  Navy  is  only  authorized  if  it  ot:curs 
within  the  AFTT  Study  Area,  which  is 
comprised  of  established  operating  and 
warning  areas  acro.ss  the  North  Atlantic 
Ocean  and  the  Onlf  of  Mexico  (see 
Figure  1-1  in  the  Navy’s  ajiplication).  In 
addition,  the  Study  Area  also  includes 
U.S.  Navy  jiierside  locations  where 
sonar  maintenance  and  testing  occurs 
within  the  Study  Area,  and  areas  on  the 
high  seas  that  are  not  part  of  the  range 
complexes,  where  training  and  testing 
may  occur  during  ve.ssel  transit. 

(c)  The  taking  of  marine  mammals  by 
the  Navy  is  only  authorized  if  it  occurs 
incidental  to  the  following  activities 
within  the  designated  amounts  of  use 
identified  in  paragrajihs  (c)(5)  through 
(c)(ll)  of  this  .section: 

(I)  Training  events: 

(i)  Amphibious  Warfare: 

(A)  Fire  Sujijiort  Exercise  (FIREX)  at 
Sea — up  to  50  per  year. 

(B)  Elevated  Uau.sewav  System 
(ICLCAS) — uj)  to  1  event  jier  year. 

(ii)  Anti-Surface  Warfare: 

(A)  Uunnerv  Exercise  (UUNl'iX) 
(Surface-to-Surface)  Ship — Medium- 
calilier — iqi  to  827  events  per  year. 

(B)  (RJNEX  (Surface-to-Surface) 

Ship — Large-caliber — up  to  204  events 
per  year. 

(U)  CIUNEX  (Surface-to-Surface) 

Boat — Medium-caliher — up  to  434 
events  jier  year. 

(D)  Mi.ssile  Exercise  (MISSILEX) 
(Surface-to-Surface) — up  to  20  events 
})er  year. 

(E)  (jUNEX  (Air-to-Surface) — up  to 
715  events  per  year. 

(F)  MISSILEX  (Air-to-Surface) 

Rocket — u])  to  210  events  jier  year. 

((;)  MISSILEX  (Air-to-Surface)— up  to 
248  events  jier  year. 

(II)  Bombing  Exerci.se  (B(IMBEX) 
(Air-to-Surface) — up  to  030  events  per 
year. 

(1)  Sinking  Exerci.se  (SINKEX) — uj)  to 
1  event  per  year. 

(])  Maritime  Security  Operations 
(MSO) — Anti-swimmer  Urenade.s — up  to 
12  events  p(!r  y(!ar. 

(iii)  Anti-Submarine  Warfan;: 

(y\)  Tracking  Exercise/Torpedo 

Exercise  (TRACIKEX/TORFEX)- 
Suhmarine — nj)  to  102  events  per  year. 

(B)  TRACKEX/TORFEX-Surface^  up 
to  704  events  ])er  year. 

(C)  TRAClKEX/tORFEX-Helicopter- 
UJ)  to  432  events  ])er  year. 

(D)  TRACKEX/TORFEX-Maritime 
Patrol  Aircraft — uj)  to  752  events  j)er 
year. 


(E)  TRACKEX-Maritime  Patrol 
Aircraft  Extended  Echo  Ranging 
Sonohuoy.s — uj)  to  100  events  j)er  year. 

(iv)  Major  Training  Events: 

(A)  Anti-Snhmarine  Warfare  Tactical 
llevelojnnent  Exercise — uj)  to  4  events 
in  ])er  year. 

(B)  Oomjuisite  Training  Unit 
Exercise — uj)  to  5  events  j)er  year. 

(C)  joint  Task  Force  l']xerci.se/ 
Sustainment  Exerci.se — uj)  to  4  events 
])er  year. 

(D)  Integrated  Anti-Submarine 
Warfare  Uourse — uj)  to  5  events  |)er 
year. 

(E)  Urouj)  Sail — uj)  to  20  events  ])er 
year. 

(v)  Mine  Warfare: 

(A)  Mine  Countermeasures  Exerci.se- 
MCM  Sonar-Shij) — uj)  to  110  events  })er 
year. 

(B)  Mine  Countermeasure.s — Mine 
Detection — uj)  to  2.538  events  |)er  year. 

(C)  Mine  Neutralization-Exjilosive 
Ordnance  Dis])o.sal  (EOD) — uj)  to  018 
events  j)er  year. 

(D)  Mine  Neutralization — Remotely 
0])erated  Vehicle — uj)  to  508  events  j)er 
year. 

(E)  Coordinated  Unit  Level  Helico])ter 
AirhoriK!  Mine  Countermeasun! 
Exercise.s — uj)  to  8  events  })er  year. 

(F)  Civilian  Port  Defense — iij)  to  1 
event  every  other  year. 

(vi)  Other  Training  Activities: 

(A)  Submarine  Navigation — uj)  to  284 
(ivents  ])er  year. 

(B)  Submarine  Navigation  Under  Ice 
Certifit:ation — uj)  to  24  events  jier  year. 

(C)  Surface  Shij)  Object  Detection — uj) 
to  144  events  jier  year. 

(D)  Surface  Shiji  .Sonar 
Maintenance — uji  to  824  events  jier 
year. 

(D)  Submarine  Sonar  Maintenance — 
UJ)  to  220  events  jier  year. 

(2)  Naval  Air  Systems  Command 
Testing  Events: 

(i)  Anti-Snrface  Warfare  (ASIIW): 

(A)  Air-to-.Surface  Mi.ssile  Test — uji  to 
239  events  jier  year. 

(B)  Air-to-Surfac:e  Cunnerv  Test — iqi 
to  105  events  jier  year. 

(C)  Rocket  Test — nji  to  332  events  ji(!r 
year. 

(ii)  Anti-Submarine  Warfare  (ASW): 

(A)  Anti-Submarine  Warfare  Torjiedo 
Test — UJI  to  242  events  jier  year. 

(B)  Kilo  Dij) — UJI  to  43  events  jier 
year. 

(C)  Sonohuoy  t,ot  Accejitance  Test — 
nj)  to  39  events  jier  year. 

(D)  Anti-Submarine  Warfare  Tracking 
Test — Helicojiter — uji  to  428  events  jier 
year. 

(E)  Anti-Submarine  Warfare  Tracking 
Test — Maritime  Patrol  Aircraft — uji  to 
75  events  jier  year. 

(iii)  Mine  VVarfare  (MIW): 
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(A)  Airl)()rni!  Towod  Minohunting 
Sonar  Systoni  Tost— ii])  tol  55  ovonts  per  N 
voar.  . 

(13)  Airhorno  Mint;  Noiitralizalion 

Svsloin  Tost — np  to  165  ovonts  por  yoar. 

'  (C)  Airborno  Projoctilo-basod  Mint;  tc 
Cloaranco  System — np  to  257  ovonts  por 
vt;ar.  . 

‘  (D)  Airl)orno  Towod  Minosvvooi)ing 

— uj)  to  72  ovonts  jjor  yotir.  ‘- 

(5)  Naval  Soa  Systoins  Command 
Tost ing  Events: 

(i)  Now  Shij;  Construction: 

(A)  Siirl'aco  Combatant  Soa  Trials —  1 

Piorsido  Sonar  Testing — up  to  12  ovonts 

p(;r  voar.  . 

(13)  Siirfat:o  Combatant  Soa  1  rials —  1 

ASVV  Testing— up  to  10  ovonts  per  voar. 

(C)  Submarine  Soa  Trials— Piorsido  1 

Sonar  Testing — up  to  0  ovonts  ixir  yoar.  \ 

(D)  Submarine  Soa  Trials— ASVV 

Testing- up  to  1 2  ovonts  jior  yoar.  i 

(D)  Mission  Package  Testing- ASW—  | 

up  to  24  ovonts  ])or  voar. 

(E)  Mission  Package  Testing- Mine  i 

Conntormoasnros — ii])  to  H  ovonts  jior 
voar. 

(ii)  Life  Cvelo  Activities: 

(A)  Surface  Shi])  Sonar  'I'esting/ 
Maintenance — up  to  1(3  ovonts  por  yoar. 

(13)  Submarine  Sonar  Testing/ 
Maintenance — uj)  to  28  ovonts  jior  year. 

(C)  Combat  Sv.stom  Shij)  Qualification 
Trial  (CSSQT)— In-Port  Maintenance 
Period — up  to  12  ovonts  por  yuar. 

(D)  Combat  System  Shi])  Qualilication 
(CSSQT)— Undersea  Warfare  (IISVV)— 
ui)  to  9  ovonts  por  voar. 

(iii)  NAVSEA  Range  Activities: 

(A)  Unmanned  Underwater  Vehicles 
Demonstration- UJ)  to  5  ovonts  por  5 

voar  period.  . 

(13)  Mine  Detection  and  (Jassitication 
Testing — u];  to  81  ovonts  jior  year. 

(C)  Stationary  Source  Testing — up  to 
1 1  ovonts  ijor  voar. 

(D)  Siiocial  VVarfaro  Testing- uj)  to 
110  events  por  voar. 

(E)  Unmanned  Underwater  Vehicle 
Testing- up  to  211  ovonts  jior  year. 

(F)  Torpedo  Testing  (non-explosive)- 
up  to  :3()  events  por  yoar. 

(C)  Towod  Eijuiiimont  'Posting — up  to 
8:3  ovonts  Jior  year. 

(11)  Semi-Stationary  Ecjiiipmont 
Testing- uji  to  154  ovonts  jior  yoar. 

(1)  Piorsido  Integrated  Swimmer 
Defense  Testing- uji  to  (i  ovonts  jior 

year.  .  . 

0)  Signature  Analysis  Activitio.s — uj) 

to  18  ovonts  Jior  yoar. 

(K)  Mine  'Posting- uj)  to  8:3  ovonts  por 

voar. 

(E)  Surface  'Posting— uji  to  88  ovonts 
j)or  year. 

(M)  Mine  Countormoasuro/ 
Neutralization  'Posting — uji  to  15  ovonts 
Jior  year. 

(N)  Ordnance  'Posting— up  to  87 
ovonts  Jior  year. 


(iv)  Additional  Activities  Outside  of 
NAVSEA  Ranges: 

(A)  'Porjiodo  (non-oxjilosivo)  >'< 

'Posting — UJI  to  2(i  ovonts  jior  year. 

(13)  'Porjiodo  (oxjilosivo)  'Posting — uji  yi 

to  4  ovonts  Jior  yoar. 

(C)  Countormoasuro  1  listing  uji  to  8  yi 
ovonts  Jior  voar. 

(D)  Piorsido  Sonar  'Po.sting— nji  to  28 

(ivonts  Jior  voar.  >' 

(E)  At-soii  Sonar 'Posting— nji  to  15 

events  jior  voar.  .... 

(E)  Mine  Detection  and  Classiiication  1, 

'Posting — UJI  to  88  ovonts  jior  yoar. 

(C)  Mine  Countormoasuro/ 

Neutralization  Testing- nji  to  28  ovonts 
Jior  voar. 

(11)  Piorsido  Intogratod  Swimmer 
Defense  Testing- uji  to  8  ovonts  jior 
voar. 

(1)  Unmanned  Vehicle  Dojiloymont 
and  Payload  Testing- nji  to  111  ovonts 

Jior  voar.  .  , 

()j  Sjiocial  Warfare  Testing- uji  to  4 

ovonts  Jior  year. 

(K)  Aircraft  Carrier  Soa  Triaks— (mn 
'Posting — Medium  Caliber — uji  to  410 
ovonts  Jior  year. 

(L)  Surface  Warfare  Mission 
Package — Cun  'Post i ng — Modi u m 
Caliber — uji  to  5  ovonts  jior  yoar. 

(M)  Surfac:o  Warfare  Mission 
Package— Cun  'Posting— barge  Caliber- 
UJI  to  5  ovonts  Jior  yoar. 

(N)  Surface  Warfare  Mission 
Package- Missilo/Rockot  'Posting— uji  to 
15  ovonts  por  voar. 

(O)  Mine  Countormoasuro  Mission 
Package  Testing- uji  to  8  ovonts  jior 
voar. 

(P)  Aircraft  Carrier  Full  Shiji  Shock 
'Pj  JjjI — 1  ovont  Jior  5  yoar  jioriod 

(Q)  DDC  1000  Zumwalt  Class 
Destroyer  Full  Shiji  Shock  Trial — 1 
event  jior  5  voar  jioriod. 

(R)  Littoral  Combat  Shiji  Full  Ship 
Shock  Trial— UJI  to  2  ovonts  jior  5  yoar 
Jioriod. 

(S)  At-sea  Explosives  'Posting— up  to  4 
ovonts  Jior  voar. 

(4)  Active  Acoustic  Sources  Used 
During  Annual  'Praining: 

1  (i)  Mid-frocjuom:y  (MF)  Source 

Classes: 

lVii.’i_uji  to  9,844  hours  jior  yoar. 
(13)  MFIK— UJI  to  188  hours  jior  yoar. 

(C)  MF2— UJI  to  8.150  hours  jior  yoar. 

(D)  MF2K— UJI  to  81  hours  jior  yoar. 

(E)  MF:3— UJI  to  2.058  hours  jior  yoar. 

)  (F)  MF4— UJI  to  927  hours  jior  yoar. 

(C)  MF5— up  to  14.558  sonobuoys  jior 
or  voar. 

(fl)  MF11 — UJI  to  800  hours  jior  yoar. 

;  (1)  MF12— UJI  to  887  hours  jior  yoar. 

(ii)  High-frocjuoncy  (IIF)  and  Very 
High-froquonev  (VHF)  Source  Classes: 

ts  (A)  flFl- up  to  1 ,878  hours  por  yoar. 
(B)  HF4— UJI  to  8,484  hours  jior  yoar. 

(iii)  Anti-Submarino  Warfare  (ASW) 
Source  Classes: 


(A)  ASW1— UJI  to  128  hours  jior  yoar. 
(13)  ASW2 — UJI  to  2,820  sonobuoys  jior 
voar. 

■  (C)  ASW:3— UJI  to  18.588  hours  per 

voar.  . 

(D)  ASW4— UJI  to  1.885  devices  jior 

voar. 

(iv)  'Porjiodoos  ('PORP)  Source  (.lassos: 
(A)  'PCRPI— UJI  to  54  torjiodoos  jior 


\r.ai . 

(H)  T()RP2— UJ)  to  80  torpodoos  yoar. 

(5)  Active  Acou.stic  Sources  Used 
During  Annual  'Posting: 

(i)  LF: 

(A)  LF4 — np  to  254  hours  per  year. 

(13)  LF5— nji  to  870  hours  jior  year. 

(ii)  MF: 

(A)  MF1— up  to  220  hours  per  year. 

(13)  MFIK— up  to  19  hours  jior  yoar. 

(C)  MF2— UJI  to  88  hours  per  yoar. 

(D)  MF:3— UJI  to  484  hours  por  yoar. 

(E)  MF4— up  to  778  hours  per  yoar. 

(F)  MF.5 — up  to  4,184  .sonobuoys  jior 
voar. 

(C)  MF8— UJI  to  808  items  per  yoar. 

(fl)  MF8— UJI  to  90  hours  jior  yoar. 

(j)  f^pc)_i,ji  to  18,084  hours  per  yoar. 

0)  MF10 — UJI  to  1,087  hours  per  yoar. 

(K)  MF12— UJI  to  144  hours  jior  yoar. 

(iii)  HF  and  VHF: 

(A)  HF1— UJI  to  1.248  hours  jior  yoar. 

(B)  HF:3— UJI  to  884  hours  jior  year. 

(C)  HF4 — UJI  to  5,572  hours  jior  yoar. 

(D)  HF5— up  to  1,208  hours  jior  yoar. 

(E)  HF(i— UJI  to  1,974  hours  jior  year. 

(j.’j  jjp7_„ji  to  88(3  hours  jior  yoar. 

(iv)  ASW: 

(A)  ASW1— UJI  to  9(3  hours  jior  yoar. 

(13)  ASW2— UJI  to  2.748  sonobuoys  jior 
voar. 

(C)  ASW2— UJI  to  274  bours  jior  yoar. 

(D)  ASW8— UJI  to  948  hours  jior  yoar. 

(E)  ASW4— UJI  to  488  devices  jior 
voar. 

(v)  'PCRP: 

(A)  'PORPI— up  to  581  torjiodoos  jior 
voar. 

(B)  'P()RP2— UJI  to  521  torjiodoos  por 
voar. 

(vi)  Acoustic  Modems  (M): 

(A)  M:3— UJI  to  481  hours  jior  yoar. 

(13)  IRo.sorvodl 

(vii)  Swimmer  Detection  Sonar  (SD): 

(A)  SDl  and  SD2— uji  to  280  hours 

Jior  yoar. 

(13)  1  Reserved  1 

(viii)  Forward  Looking  Sonar  (FLS): 

(A)  FLS2  and  FLS:3— uji  to  885  hours 

Jior  yoar. 

(13)  1  Reserved  1 

r  (ix)  Synthetic  Ajiorturo  Sonar  (SAS): 
(A)  SASl— nji  to  (3  hours  per  yoar. 

(13)  SAS2— UJI  to  8,424  hours  jior  yoar. 
(8)  Exjilosivo  Sources  Used  During 
Annual  'Praining: 

(i)  Explosive  C.lassos: 

(A)  El  (0.1  to  0.25  lb  NEW)— up  to 
124.552  detonations  jior  yoar. 

(B)  E2  (1 .2(3  to  0.5  lb  NEW)— uji  to  858 
detonations  jior  yoar. 
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(C)  E3  (0.0  to  2. .'5  11)  NEW) — up  to 
3,132  detonations  ])er  year. 

(D)  E4  (>2..')  to  11)  NEW)— nj)  to 
2,190  detonations  per  year. 

(E)  E.5  (>.')  to  10  11)  NEW) — nj)  to 
14,370  detonations  per  year. 

(F)  EO  (>10  to  20  11)  NEW)— np  to  .'lOO 
detonations  per  year. 

((;)  E7  (>20  to'oo  11)  NEW)— np  to  322 
detonations  per  year. 

(H)  E8  (>00  toToO  11)  NEW)— np  to  77 
detonations  per  year. 

(I)  E9  (>100  to'2.')0  11)  NEW)— np  to  2 
detonations  per  year. 

(I)  ElO  (>2,')0  to  .'lOO  11)  NEW)— 11])  to 
8  detonations  per  year. 

(K)  Ell  (x'lOO  to  O.'IO  11)  NEW)— up  to 
1  detonations  ])er  year. 

(E)  El 2  (>050  to' 1.000  11)  NEW)— np 
to  133  detonations  j)er  year. 

(ii)  iReseryed] 

(7)  Explosiye  Sources  Used  During 
Annual  Testing: 

(i)  Ex|)lo.siye  Clas.ses: 

(A)  El  (0.1  to  0.25  11)  NEW)— np  to 
25.501  detonations  per  year. 

(B)  E2  (0.20  to  0.5  lb  NEW)— np  to  0 
detonations  per  year. 

(C)  E3  (0.0  to  2.5  11)  NEW) — iij)  to 
2.912  detonations  per  year. 

(D)  E4  (>2.5  to  5  11)  NEW) — nj)  to 
1.432  detonations  j)er  year. 

(E)  E5  (>5  to  10  11)  Nl'AY)— np  to  495 
detonations  per  year. 

(F)  EO  (>10  to  20  11)  NEW)— iij)  to  54 
detonations  ])er  year. 

(C)  E7  >20  to  bo  11)  NEW)— np  to  0 
detonations  per  year. 

(H)  E8  (>00  to'lOO  11)  NEW)— 11])  to  11 
detonations  |)er  year. 

(I)  E9  (>100  to  250  11)  NEW)— nj)  to  0 
detonations  per  year. 

(I)  ElO  (>250  to  500  11)  NEW)— np  to 
10  detonations  per  year. 

(K)  Ell  (>500  to  b50  11)  NEW)— nj)  to 
27  detonations  per  year. 

(L)  El 2  (>050  to  i.OOO  lb  NEW)— iij) 
to  0  detonations  i)er  year. 

(M)  El 3  (>1.000  to  1.740  11)  NEW)— 
iij)  to  0  detonations  j)er  year. 

(N)  E14(>1.714  to  3.0^5  lb  NEW)— np 
to  4  detonations  per  year. 

(ii)  IReseryedl 

(8)  Actiye  Acoustic  Source  ll.sed 
During  Non-Annnal  Training 

(i)  HF4— np  to  192  bonrs 

(ii)  IRe.seryed] 

(9)  Actiye  Acon.stic  Sources  Uscul 
During  Non-Annnal  Testing 

(i)  EF.5 — nj)  to  240  bonrs 

(ii)  MF9 — nj)  to  480  bonrs 

(iii)  HF5 — np  to  240  bonrs 
(iy)  llFO — iij)  to  720  bonrs 
(y)  HF7 — iij)  to  240  bonrs 

(yi)  FES2  and  FE,S3 — np  to  240  bonrs 
(yii)  .SA.S2 — nj)  to  720  bonrs 

(10)  Explosiye  Sources  ll.sed  During 
Non-Annnal  Training 

(i)  E2(0.20  to  0.5  lbs  NEW) — nj)  to  2 


(ii)  E4  (2.0  to  5  lbs  NEW) — nj)  to  2 

(11)  Exi)b)siye  .Sources  Used  During 
Non-Annnal  Training 

(i)  El  (0.1  to  0.25  ll)s  Nl'iW) — n|)  to 
000 

(ii)  ElO  (7,251  to  14,500  lbs  NEW)— 
np  to  1 2 

(iii)  El 7  (14,501  to  58,000  lbs  NEW)— 
np  to  4 

§218.81  Effective  dates  and  definitions. 

(a)  Regulations  are  eHec:tiye  Jannary 
25,  2013  tbrongb  jannary  25,  2018. 

(b)  'File  lollowing  definitions  are 
ntiliz(!d  in  these  regulations: 

(1)  Unconinion  Slranding  Hvant 
(IJSH) — A  stranding  eyent  tbal  takes 
j)lace  during  a  major  training  exerci.se 
(MTE)  and  inyolyes  any  one  of  the 
following: 

(1)  Two  or  more  indiyidnals  of  any 
cetacean  species  (not  including  mother/ 
calf  pairs),  unless  of  species  of  concern 
listed  in  paragra])b  (b)(l)(ii)  of  this 
section  found  dead  or  liye  on  shore 
within  a  2-day  ])eriod  and  occurring 
within  30  miles  of  one  another. 

(ii)  A  single  indiyidnal  or  motber/calf 
pair  of  any  of  the  following  marine 
mammals  of  concern:  beaked  whale  of 
any  species,  Kogia  s])]).,  Risso's  dolj)bin, 
melon-beaded  whale,  i)ilot  whale.  North 
Atlantic  right  whale,  bnm])back  whale. 
sj)erm  whale,  bine  whale,  fin  whale,  or 
sei  whale. 

(iii)  A  group  of  two  or  more  cetaceans 
of  any  species  exhibiting  indicators  of 
distress. 

(2)  Shuldown — 'Fbe  cessation  of 
MFA.S/llFA.S  o])eration  or  detonation  of 
ex])lo.siye.s  within  14  nautical  miles  of 
any  liye.  in  the  water,  animal  inv’olyed 
in  a  USE. 

§218.82  Permissible  methods  of  taking. 

(a)  Under  Letters  of  Anlborization 
(LOAs)  i.ssned  pursuant  to  §218.87.  the 
Holder  of  the  Letter  of  Authorization 
may  incidentally,  but  not  intentionally, 
take  marine  mammals  within  the  area 
de.scrihed  in  §218.80,  ])royided  the 
actiyity  is  in  comj)liance  with  all  terms, 
conditions,  and  recjiiirements  of  the.se 
regulations  and  the  aj)j)ropriate  L(1A. 

(h)  'Fhe  actiyities  iuentiiied  in 
§218.8()(c)  must  he  conducted  in  a 
manner  that  minimizes,  to  the  greatest 
extent  ])racticahle,  any  adyerse  impacts 
on  marine  mammals  and  their  habitat. 

(c)  The  incidental  take  of  marine 
mammals  under  the  actiyities  identified 
in  §218.8()(c)  is  limited  to  the  following 
species,  by  the  identified  method  of  take 
and  the  indicated  number  of  times: 

(1)  Leyel  13  Haras.snient  for  all 
'Fraining  Actiyities: 

(i)  Mysticetes: 

(A)  Bine  whale  [Bahn'uoptevd 
iniisculus) — 735  (an  ayerage  of  147  per 
year) 


(B)  Bryde's  whale  (BdUwnnptuva 
ddeni) — 4,775  (an  ayerage  of  955  per 
year) 

(U.)  Fin  whale  iBcilat;nopt(mi 
phys(ihis) — 22,450  (an  ayerage  of  4,490 
per  year) 

(li)  North  Atlantic  right  whale 
(I'AihdldciKi  gUiridlis) — 500  (an  ayerage 
of  1 12  j)er  year) 

(E)  Flnmj)hack  whale  (Mdgdptdra 
uovdmnglidd] — 8.215  (an  ayerage  of 
1 .043  per  year) 

(F)  Minke  whale  [Bdldonoptard 
dcdtorostrdtd) — 302,010  (an  ayerage  of 
00.402  ])er  year) 

(U)  .Sei  whale  (Bdhwnoptdrd 
liorodlis) — 50,940  (an  ayerage  of  10,188 
per  year) 

(ii)  Odontocetes: 

(A)  Atlantic  .s))otted  dol|)hin  [Stdiwlld 
frojildlis] — 887,550  (an  ayerage  of 
177,570  ])er  year) 

(B)  Atlantic  white-sided  dol])hin 
(Lagenorhynchns  acntns) — 150,100  (an 
ayerage  of  31 ,228) 

(C)  Blainyille’s  beaked  whale 
(Mdsoplodon  (hnsiroslris) — 1 40,8‘)3 
(28,1 79  per  year) 

(D)  Bottlenose  dolphin  (7'drsioi)s 
tiinicdtus) — 1,422.938  (284,728  per 
year) 

(E)  (dyinene  dolphin  (.Stenella 
clymene) — 97,938  (19,588  ])er  year) 

(!•’)  (iommon  doli)hin  (Delphinns 
s])]). )— 2,325,022  (405.014  jjer  year) 

((i)  (aiyier’s  beaked  whale  (Ziphius 
Cdvirosiris) — 174,473  (34,895  per  year) 

(H)  False  killer  whale  [Psdudorcd 
ci'dssiddns) — 3.505  (an  ayerage  of  713 
])(!!’  y(;ar) 

(I)  Fraser's  dol])hin  (Ldgdnoddiphis 
hosei] — 11,025  (2,205  per  year) 

(J)  Geryais'  beaked  whale 
(Mesoplodon  enrojjaens) — 141,271 
(28,255  per  year) 

(K)  Harbor  ])orpoi.se  [Pliocodnd 
phocodiid) — 711,727  (142,811  ])er  year) 

(L)  Kill(;r  whale  [Orcinus  orcd) — 
70,273  (14,055  p(!r  year) 

(M)  Kogid  spj). — 25,448  (5.090  jjer 
y(;ar) 

(N)  Melon-headed  whale 
[Pdponocdphdld  dlecti'd) — 1 04,380 
(20,870  jjer  year) 

(())  Northern  bottlenose  whale 
(1  lyjieroodon  ampnllatns) — 91 ,780 
(1 8,358  per  year) 

(F)  Fantroj)ical  spotted  doli)hin 
(Sldddlld  dtteuudtd] — 354.834  (70.908 
p(!r  y(;ar) 

(Q)  Pilot  whale  [Cdohicdphdld  spp.) — 
.500.240  (101,252  per  year) 

(R)  Pygmy  killer  whah;  [FerdSd 
dHdnudtd)—7 (1,487  ])er  year) 

(.S)  Risso’s  doljjhin  (Grampus 
grisdiis) — 1,192,018  (238,528  jjer  year) 

(T)  Rongh-toothed  dol])hin  (Steno 
braddnansis] — 5,293  (1.059  per  year) 
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(U)  Sovvorby’s  l)oaked  whale 
[Mtisoplodon  bidt^ns) — 49,818  (9,984  ])er 
y(!ar) 

(V)  .Sperm  whale  [Phvselm- 
iii(icro(:(!ph(diis) — 73,743  (14,749  per 
y(!ar) 

(W)  .Spinner  dol])hin  [StenHihi 
lon^irostris) — 102.088  (20,414  ])er  year) 

(X)  .Stripcul  (lol])hin  (.S/e/)e//u 
coi^rulealba) — 1,121,.')!  1  (224,30,')  i)er 
year) 

(Y)  'Fl  ue’s  beaked  whale  (Xli^soplodon 
niiiiis) — 83..‘),')3  (18,711  per  year) 

(Z)  White-beaked  dolphin 
(Lagenorhynchus  alhirostris) — 8,027 
(1 ,81 3  ])er  year) 

(iii)  Pinnijjeds: 

(A)  (hay  seal  (Hcdichoorus  grvpus) — 
318  (82  per  year) 

(13)  Harbor  seal  [Phoca  vitidina]—:VZ{] 
(83  per  year) 

((3)  Harp  seal  [Pugophilus 
gi'otmhtnica] — 1 2  (4  per  year) 

(D)  Hooded  seal  ((A'stopbord 
cristat(i) — 25  (.')  ])er  year) 

(2)  Level  A  Hara.ssinent  for  all 
Training  Activities: 

(i)  Mysticetes: 

(A)  Minke  whale  [Ikdaduopteva 
(icutorostmtd) — 80  (18  per  year) 

(13)  Fin  whale  [BdlddnopidVd 
pbys(dds) — .')  (1  ])er  year) 

(C)  Hiunphack  whale  [Mcgdptdid 
novdd(tngIidd] — .')  (1  ])er  year) 

(D)  .Sei  whale  (Ikdddnoptdni 
bowdlis) — .')  (1  per  year) 

(ii)  Odontocetes: 

(A)  Atlantic  spotted  dolphin  [Stenclld 
fronl(dis) — 80  (1 2  per  year) 

(B)  Atlantic  white-sided  dolphin 
(Lagenorhynchus  acutus) — l.'l  (3  ])er 
year) 

((])  Bottlenose  dolphin  (Tursiops 
truncdtds) — 40  (8  ])er  year) 

(D)  Cdymene  doljihin  (.Stenella 
clyinene) — .')  (1  j)er  year) 

(E)  Common  dolphin  (Deli)hinus 
spp.) — 8.')  (17  per  year) 

(F)  Harbor  porpoi.se  {Phocoend 
phocodiid) — 1,308  (282  ptn'  year) 

(G)  Kogid  spp. — 75  (1.5  per  year) 

(H)  Pantrojjical  spotted  dolj)hin 
[Siendlld  dttenudtd] — 5  (1  per  year) 

(I)  Pilot  whale  [Globicdphdld  spp.) — 
15  (3  j)er  year) 

(J)  Risso’s  dolphin  (Gi'dinpus 
grisHds) — 1 5  (3  per  year) 

(K)  .Stri])ed  doljjhin  [Stanalld 
coeruhHdbd) — 35  (7  per  year) 

(3)  Mortality  for  all  'F raining 
Activities: 

(i)  No  more  than  85  mortalities  (17  j)er 
year)  applicable  to  any  small  odontocete 
species  from  an  imjjidse  source. 

(ii)  No  more  than  10  beaked  whale 
mortalities  (2  j)er  year). 

(iii)  No  more  than  10  large  whale 
mortalities  (no  more  than  3  in  any  given 
year)  from  vessel  strike. 


(4)  Level  13  Harassment  for  all  Testing 
Activities: 

(i)  Mysticetes: 

(A)  Blue  whale  [Bdlddnoptdid 
iiiuscidds) — 82  (18  per  year) 

(13)  Bryde’s  whale  [B(ddenopteni 
ddtmi) — 304  (84  p(;r  year) 

((i)  Fin  whale  (Bdlddiiopidi'd 
pbysdius) — 2,784  (59‘)  per  year) 

(D)  North  Atlantic  right  whale 
[Eubdldddd  gidcicdis) — 395  (87  p(!r  year) 

(E)  Hnm|)hac:k  whale  (Xidgaptevd 
novdddivglidd) — ?)78  (200  j)er  year) 

(F)  Minke  whah;  [Bdldenoptdi'd 
dcutovosivdtd) — 34,505  (7,758  per  year) 

((3)  .Sei  whale  (BdUwnoplei'd 
bowdlis) — 3,821  (798  |)er  year) 

(ii)  Odontocetes: 

(A)  Atlantic  spotted  dolphin  [Stendlld 
frontdiis) — 104,847  (24,429  per  year) 

(B)  Atlantic  white-sided  dolphin 
(Lagenorhynchus  acutus) — 50,133 
(10,330  per  year) 

(C)  Blainville’s  beaked  whale 
[Mesoplodon  densirostris) — 2 3 .58 1 
(4,753  per  year) 

(D)  Bottlenose  dolphin  (Tursiops 
truncdtus) — 148,883  (33,708  j)er  year) 

(E)  Clyinene  dolphin  (.Stenella 
clyinene) — 10.189  (2,173  per  year) 

(F’)  Common  dolj)hin  (Deljihinus 
spp.) — 235,493  (52,548  per  year) 

((3)  Cuvier’s  beaked  whale  (Zipbius 
cdvirosiris) — 30,472  (8,144  per  year) 

(H)  F’alse  killer  whale  (Psoudorcd 
cnissidons) — 45)7  (an  average  of  105)  jier 
year) 

(I)  F’ra.ser’s  doljihin  (Ldgonodalphis 
hosoi) — 791  (171  per  year) 

(J)  (3ervais’  beaked  whale 
(Me.soplodon  euro|)aens) — 23,388  (4,784 
per  year) 

(K)  Harbor  ])or])oise  (Phocoend 
/j/jocoeno)— 10,358,300  (2,182,872  jier 
year) 

(L)  Killer  whale  (Orciniis  orcd) — 7,173 
(1,540  per  year) 

(M)  Kogid  sj)]). — 5,538  (1 ,183  jier  year) 

(N)  Melon-headed  whale 
[Poponocophdld  dloctvd) — 8,5)50  (1,512 
per  year) 

(())  Northern  bottlenose  whale 
(Hyi)eroodon  amjnillatus) — 80,405) 
(12,05)8  |)er  year) 

(F)  Fantropical  sjjotted  (lol|)hin 
(Stonolld  dltonudid) — 38,385  (7,985  per 
year) 

(Q)  Filot  whale  (Globicophdki  spp.) — 
74.814  (15,701  i)er  year) 

(R)  Fygmy  killer  whale  (F'ere.so 
dttemidid) — 803  (135  per  year) 

(.S)  Risso’s  dolj)hin  (Gi'dinpus 
grisdus) — 113,882  (24,358  per  year) 

('!’)  Rough-toothed  doljihin  (Stono 
brudunonsis) — 818  (138  per  year) 

(H)  .Sowerhy’s  beaked  whale 
(Xlusoplodon  biduns) — 13,338  (2,85)8  per 
year) 

(V)  Sjierm  whale  (Pbysetor 
nuicrocdphdius) — 8,533  (1,788  per  year) 


(W)  Sjnnner  dolphin  (StoiiHlId 
longirostris) — 13,208  (2,882  per  year) 

(X)  .Strijied  doljihin  (Slemdlu 
courulddlbd) — 97,852  (21,738  per  year) 

(Y)  'Friie’s  beaked  whale  (Mosoplodon 
iiiirus) — 15,589  (3,133  per  year) 

(Z)  White-beaked  dolphin 
(Lagenorhynchus  alhiro.stris) — 8,370 
(1 .818  per  year) 

(iii)  Finnipeds: 

(A)  Bearded  seal  (Brignutbus 
bdi'bdtus) — 181  (33  ])er  year) 

(B)  Cray  seal  (Hdlichocrus  grvpus) — 
14,145)  (3.25)3  per  year) 

(C)  Harbor  seal  (Phocu  vitulinu) — 
38,880  (8,888  per  year) 

(D)  Harp  seal  (Pdgophilus 
groonldiiicd) — 18,277  (3,5)97  per  year) 

(E)  Hooded  seal  (Gystophoru 
cristdtd) — 1,447  (295  per  year) 

(F)  Ringed  seal  (Pusu  hispidu) — 1,75)5 
(355)  per  year) 

(5)  Level  A  Haras.sment  for  all  'Fe.sting 
Activities: 

(i)  Mysticetes: 

(A)  Minke  whale  (Bdldonoptovd 
dcutorosh'dtd) — 28  (15  per  year) 

(B)  iRe.servedl 

(ii)  Odontocetes: 

(A)  Atlantic  sjiotted  doljihin  (Stunelld 
frontdii.s) — 1.5)84  (1,854  per  year) 

(B)  v\tlanlic  white-sided  doljihin 
(Lagenorhynchus  acutus) — 188  (147  jier 
year) 

(C)  Bottlenose  dolphin  (Tursiops 
truncdtus) — 15)0  (145)  ])er  year) 

(D)  Clyinene  dolphin  (.Stenella 
clyinene) — 87  (80  per  year) 

(E)  (iommon  doljihin  (Deli)hinus 
spp.) — 2,385)  (2.20  3  per  year) 

(F)  Harbor  porpoise  (Phococnu 
phococnu) — 1,080  (218  per  year) 

(C)  Killer  whale  (Orcinus  orca) — 2  (2 
per  year) 

(H)  Kogid  s])p. — 38  (12  per  year) 

(I)  Melon-headed  whale 
(Pcponoccphdid  dldcti'd) — 30  (28  per 
year) 

(J)  Fantro])ical  spotted  dolphin 
(Stenclld  dttenudtd) — 5)2  (71  per  year) 

(K)  Filot  whale  (Globiccplmld  spp.) — 
183  (153  per  year) 

(L)  Fygmy  killer  whale  (Fercsd 
dttenudtd) — 3  (3  j)er  year) 

(M)  Risso’s  doljihin  (Grampus 
griseiis) — 85)  (70  per  year) 

(N)  .Spinner  dolphin  (Stenella 
longirostris) — 34  (28  jier  year) 

(O)  .Stri])ed  dolphin  (Stenella 
coeruledlbd) — 2,751  (2,55)5)  jier  year) 

(F)  White-beaked  dolphin 
(Lagenorhynchus  alhiro.stris) — 3  (3  per 
year) 

(iii)  Finnipeds: 

(A)  Cray  seal  (Hdlichoerus  grvpus) — 
48  (14  per  year) 

(B)  Harbor  seal  (Phoca  vitulina) — 330 
(78  |)er  year) 

(C)  Harp  seal  (Pdgophilus 
groenlunicd) — 30  (14  j)er  year) 
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(8)  Mortality  for  all  Te.sting  Activities: 

(i)  No  more  than  ,'j.5  mortalities  (11  per 
year)  a|)plicahle  to  any  small  oilontocete 
speci(!s  from  an  imj)ulse  source. 

(ii)  No  more  than  1  lai-ge  whale 
mortalities  (no  more  than  1  in  any  given 
yjiar)  from  vessel  strike. 

(iii)  Nor  more  than  2.'i  mortalities  (no 
more  than  20  in  any  given  v<!ar) 
applicable  to  any  small  odontocetc; 
species  from  .Shij)  .Shock  trials. 

§218.83  Prohibitions. 

Notwithstanding  takings 
contem])late(l  in  §218.82  and 
authorized  by  an  LOA  issued  under 
§210.100  of  this  cha])ter  and  §218.87, 
no  jierson  in  connection  with  the 
activities  de.scrihed  in  §  218.80  may: 

(a)  Take  any  mariiK?  mammal  not 
specified  in  §  218.82(c); 

(h)  Take  any  marine  mammal 
.specified  in  §  218.82(c)  other  than  by 
incidental  take  as  specified  in 

§  218.82(c): 

(c)  Take  a  marine  mammal  specified 
in  §21 8.82(c)  if  such  taking  results  in 
mom  than  a  negligible  impact  on  the 
s|)ecies  or  stocks  of  such  marim! 
mammal;  or 

(d)  Violate,  or  fail  to  comply  with,  the 
terms,  conditions,  and  requirements  of 
the.se  regulations  or  an  L()A  i.ssiied 
under  §210.100  of  this  chapter  and 
§218.87. 

§218.84  Mitigation. 

(a)  When  conducting  training  and 
testing  activities,  as  identified  in 
§218.80,  the  mitigation  measures 
contained  in  the  LOA  issued  under 
§210.100  of  this  c;ha])ter  and  §218.87 
must  be  imj)lemented.  'Lhese  mitigation 
measures  include,  but  are  not  limited  to; 

(1)  Lookouts — The  following  are 
protective  measures  concerning  the  u.se 
of  lookouts. 

(i)  Lookouts  positioned  on  surface 
.ships  will  be  dedicated  solely  to  diligent 
observation  of  the  air  and  surface  of  the 
water.  Their  ob.servation  objectives  will 
include,  but  are  not  limited  to.  detecting 
th(!  pnjsence  of  biological  resources  aiul 
recreational  or  fishing  boats,  observing 
buffer  zones,  and  monitoring  for  vcjssel 
and  personnel  safetv  concerns. 

(ii)  Lookouts  positioned  in  aircraft  or 
on  boats  will,  to  the  maximum  extent 
|)racticable  and  consi.stent  with  aircraft 
and  boat  safety  and  training  and  testing 
r(!(piirements,  com])ly  with  the 
observation  objectives  de.scrihed  above 
in  |)aragraph  (a)(l)(i)  of  this  section. 

(iii)  Lookout  metasures  for  non- 
impuLsive  sound: 

(A)  With  the  exception  of  ve.s.sels  le.ss 
than  O.'i  ft  (20  m)  in  length  and  tin; 
Littoral  (Combat  Shij)  (and  similar 
vessels  which  are  minimally  manned). 


ships  using  low-frecjuency  or  hull- 
mounted  mid-fre(juency  active  sonar 
sources  as.sociated  with  anti-submarine 
warfare  and  mine  warfare  ac.tivities  at 
sea  will  have  two  Lookouts  at  the 
forward  position  of  the  vessel.  For  the 
purposes  of  this  rule,  low-fre(iuency 
active  sonar  does  not  include  surface 
towed  array  surveillance  system  low- 
frecjuency  active  sonar. 

(13)  While  using  low-freciuency  or 
hull-mounted  mid-fre(|uency  active 
sonar  sources  associated  with  anti¬ 
submarine  warfare  and  mine  warfare 
activities  at  .sea,  ve.s.sels  less  than  (i.'i  ft 
(20  m)  in  length  and  the  Littoral  (Combat 
Shij)  (and  similar  vessels  which  are 
minimally  manned)  will  have  one 
Lookout  at  the  forward  j)osition  of  the 
ve.ssel  due  to  s|)ace  and  manning 
restrictions. 

((])  Shii)s  conducting  active  sonar 
activities  while  moored  or  at  anchor 
(including  |)ierside  testing  or 
maintenance)  will  maintain  one 
Lookout. 

(D)  .Shij)s  or  aircraft  conducting  non- 
hull-mounted  mid-frequencv  active 
.sonar,  such  as  helico|)ter  dij)|)ing  sonar 
sv.stems.  will  maintain  one  Lookout. 

(F)  Surface  .shi|)s  or  aircraft 
conducting  high-frecjuency  or  non-hull- 
monnted  mid-fre(juencv  active  sonar 
activities  associated  with  anti¬ 
submarine  warfare  and  mine  warfare 
activities  at  sea  will  have  one  Lookout. 

(iv)  Lookout  measures  for  exj)losives 
and  im])ul.sive  sound; 

(A)  Aircraft  conducting  activities  with 
IFER  sonobuoys  and  exj)losive 
sonol)uoys  with  0.0  to  2.5  lbs  net 
ex|)losive  weight  will  have  one  Lookout. 

(13)  Surface  ve.s.sels  conducting  anti- 
swimmer  grenade  activities  will  have 
one  Lookout. 

(C] )  During  general  mine 
c;ountermeasure  and  neutralization 
activities  using  uj)  to  a  500-11)  net 
exj)lo.sive  weight  detonation  (bin  Fit) 
and  below),  ve.s.sels  greater  than  200  ft 
will  have  two  Lookouts,  while  vessels 
less  than  200  ft  will  have  one  Lookout. 

(D)  (ieneral  mine  countermeasure  and 
neutralization  activities  using  a  501  to 
050-11)  net  exj)lo.sive  weight  detonation 
(bin  Fll),  will  have  two  Lookouts.  One 
Lookout  will  be  |)o.sitioned  in  an  aircraft 
and  one  in  a  .sn])])ort  ve.ssel. 

(F)  Mine  neutralization  activities 
involving  diver-])laced  charges  using  uj) 
to  100-11)  net  exj)losive  weight 
detonation  (F8)  conducted  with  a 
|)o.sitive  control  device  will  have  a  total 
of  two  Lookouts.  One  Lookout  will  be 
])o.silioned  in  each  of  the  two  .suj)])ort 
ve.ssels.  When  aircraft  are  used,  the  j)ilot 
or  member  of  the  aircrew  will  serve  as 
an  additional  Lookout.  All  divers 
j)lacing  the  charges  on  mines  will 


su|)|)ort  the  Lookouts  while  ])erforming 
their  regular  duties.  The  divers  j)lacing 
the  charges  on  mines  will  rei)ort  all 
marine  mammal  sightings  to  their  dive 
.su|)|)ort  ve.ssel. 

(F’)  When  mine  neutralization 
activities  using  diver-j)laced  charges 
with  Uj)  to  a  20-11)  net  exi)losive  weight 
detonation  (bin  FO)  are  conducted  with 
a  time-delav  firing  device,  four  Lookouts 
will  be  used.  Two  Lookouts  will  be 
])ositioned  in  each  of  two  small  rigid 
luill  inilatable  boats.  When  aircraft  are 
u.sed,  the  ])ilot  or  member  of  the  aircrew 
will  .serve  as  an  additional  Lookout.  The 
divers  i)lacing  the  charges  on  mines  will 
rei)ort  all  marine  mammal  sightings  to 
their  dive  su])j)ort  vessel. 

((3)  Surface  vessels  conducting  line 
charge  te.sting  will  have  one  Lookout 
(11)  Surface  ve.ssels  or  aircraft 
conducting  small-  and  medium-caliber 
gunnerv  exerci.ses  will  have  one 
Lookout. 

(I)  Surface  ve.ssels  or  aircraft 
conducting  large-caliber  gunnery 
exercises  will  have  one  Lookout. 

(I)  Surface  vessels  or  aircraft 
conducting  missile  exercises  again.st 
surface  targets  will  have  one  Lookout. 

(K)  Aircraft  conducting  bombing 
exercises  will  have  one  Lookout. 

(L)  During  ex|)lo.sive  torj)edo  te.sting, 
one  Lookout  will  be  u.sed  and 
])ositioned  in  an  airc:raft. 

(M)  During  sinking  exercises,  two 
Lookouts  will  be  u.sed.  One  Lookout 
will  be  |)ositioned  in  an  aircraft  and  one 
on  a  surface  ve.ssel. 

(N)  Prior  to  commencement,  during, 
and  after  shij)  shock  trials  using  uj)  to 
10. ()()()  11)  HI3X  charges,  the  Navy  will 
have  Lookouts  or  trained  marine  .s])ecie.s 
observers  i)ositione(l  either  in  an  aircraft 
or  on  multij)le  surface  ves.sels.  If  vessels 
are  the  only  available  j)latform,  a 
sufficient  number  will  be  u.sed  to 
j)rovide  visual  ob.servation  of  the 
mitigation  zone  com|)arable  to  that 
achieved  by  aerial  surveys. 

((1)  Prior  to  commencement  and  after 
shij)  shock  trials  using  iq)  to  40, 000  lb 
HI3X  charges,  the  Navy  will  have  a 
minimum  of  two  Lookouts  or  trained 
marine  .sj)ecies  observers  j)ositioned  in 
an  aircraft.  During  ship  shock  trials 
using  iq)  to  40,000  lb  HI3X  charges,  the 
Navy  w'ill  have  a  total  of  four  Lookouts 
or  trained  marine  .sj)ecie.s  observers. 
Two  Lookouts  W'ill  be  j)osilioned  in  an 
aircraft  and  two  Lookouts  will  be 
j)o.sitioned  on  a  surface  ve.ssel. 

(P)  Fac;h  surface  ve.ssel  .suj)j)orting  at- 
sea  exj)lo.sive  te.sting  will  have  at  least 
one  lookout. 

(Q)  During  j)ile  driving,  one  lookout 
W'ill  be  used  and  j)o.sitioned  on  the 
j)latform  that  w'ill  maximize  the 
j)otential  for  marine  mammal  sightings 
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(e.g.,  the  shore,  an  elevated  causeway,  or 
on  a  ship). 

(R)  Surface  vessels  conducting 
ex])losive  and  non-explosive  large- 
caliber  gunnery  exercises  will  have  one 
lookout,  'rids  may  be  the  same  lookout 
used  during  large-caliber  gunnery 
exercises  with  a  surface  target. 

(v)  Lookout  measures  for  physical 
strike  and  disturbance;: 

(A)  While  underway,  surface  .ships 
will  have  at  least  one  lookout. 

(13)  During  activities  using  towed  in¬ 
water  devices,  one  lookout  will  he  used. 

(C)  Activities  involving  non-explosive 
practice  munitions  (e.g.,  small-, 
medium-,  aud  large-caliber  gunnery 
exerci.ses)  using  a  surface  target  will 
have  one  lookout. 

(D)  During  activities  involving  non¬ 
explosive  bombing  exercises,  one 
lookout  will  hi;  u.sed. 

(2)  Miiigation  Zones — 'I'he  following 
are  protective  measures  concerning  the 
implementation  of  mitigation  zones. 

(i)  Mitigation  zones  will  he  measured 
as  the  radius  from  a  source  and 
re])resent  a  di.stance  to  he  monitored. 

(ii)  Visual  detections  of  marine 
mammals  within  a  mitigation  zone  will 
he  communicated  immediatelv  to  a 
watch  station  for  information 
dis.semination  and  ajipropriate  action. 

(iii)  Mitigation  zones  for  non- 
im|)ulsive  sound: 

(A)  When  marine  mammals  are 
visually  detec:ted,  the  Navy  shall  ensure 
that  low-frequency  and  hull-mounted 
mid-frequency  active  sonar  transmission 
levels  are  limited  to  at  least  8  dI3  below 
normal  operating  levels  if  any  detected 
marine  mammals  are  within  1,000  yd 
(014  m)  of  the  sonar  dome  (the  how). 

(13)  The  Navy  shall  ensure  that  low- 
fre()uency  and  hull-mounted  mid- 
fr(;(piency  active  sonar  tran.smissions  are 
limited  to  at  lea.st  10  dl3  below  the 
e(|uipment’s  normal  o]jerating  level  if 
any  detected  marine  mammals  are 
within  .')00  yd  (4.'j7  m)  of  the  sonar 
dome. 

(13)  The  Navy  shall  ensure  that  low- 
fretpiency  and  hull-mounted  mid- 
frecpiency  active  sonar  transmissions  are 
cea.sed  if  any  visually  detected  marine 
mammals  are  within  200  yd  (183  m)  of 
the  sonar  dome.  'ITansmissions  will  not 
resume  until  the  marine  mammal  has 
h(;(;n  seen  to  leave  the  area,  has  not  been 
detected  for  30  minutes,  or  the  ve.ssel 
has  transited  more  than  2,000  yd 
h(;yond  the  location  of  the  last 
detection. 

((3)  When  marine  mammals  are 
visually  detected,  the  Navy  shall  ensure 
that  high-frequency  and  non-hull- 
mounted  mid-frequency  active  .sonar 
transmi.ssion  levels  are  ceased  if  any 
visually  detected  marine  mammals  are 


within  200  yd  (183  m)  of  the  source, 
'rransmi.ssion.s  will  not  resume  until  the 
marine  mammal  has  been  seen  to  leave 
the  area,  has  not  been  detected  for  30 
minutes,  or  the  ves.sel  has  transited 
more  than  2,000  yd  beyond  the  location 
of  the  last  detection. 

(D)  S])ecial  conditions  a})])licahle  for 
doljjhins  and  ])or])oi.ses  only:  If.  after 
conducting  an  initial  maneuver  to  avoid 
close  (piarters  with  dol])hins  or 
])orpoi.se.s,  the  Officer  of  the  Deck 
concludes  that  dolphins  or  porpoises 
are  deliberately  closing  to  ride;  the 
ve.ssel’s  how  wave,  no  further  mitigation 
actions  are  nece.ssarv  while  the  dolphins 
or  i)or])oi.se.s  continue  to  exhibit  how 
wave  riding  behavior. 

(E)  Prior  to  start  up  or  restart  of  active 
sonar,  operators  shall  check  that  the 
mitigation  zone  radius  around  the 
sound  sourc:e  is  clear  of  marine 
mammals. 

(iv)  Mitigation  zones  for  explosive 
and  impulsive  sound: 

(A)  A  mitigation  zone  with  a  radius  of 
()()()  yd  (.'349  m)  shall  he  established  for 
lEER  sonohuoys  (bin  E4). 

(13)  A  mitigation  zone  with  a  radius  of 
3.‘5()  vtl  (320  m)  shall  he  established  for 
ex])lo.sive  sonohuovs  using  0.0  to  2..‘i  Ih 
net  explosive  weight  (hin  E3). 

((])  A  mitigation  zone  with  a  radius  of 
200  yd  (183  m)  shall  he  established  for 
anti-swimmer  grenades  (hin  E2). 

(D)  A  mitigation  zone  ranging  from 
3.'30  yd  (320  m)  to  O.'iO  yd  (777  m). 
dej)endent  on  charge  size,  shall  he 
established  for  mine  countermeasure 
and  n(;utralization  activities  using  diver 
])laced  positive  control  firing  devices. 
Mitigation  zone  distances  are  specified 
for  charge  size  in  Table  11-2  of  the 
Navy's  apj)lication. 

(E)  A  mitigation  zone  with  a  radius  of 
1,000  yd  (91  .'i  m)  shall  he  established  for 
mine  neutralization  diver  placed  mines 
using  time-delay  firing  devices  (hin  EO). 

(E)  A  mitigation  zone  with  a  radius  of 
900  yd  (823  m)  shall  he  established  for 
ordnance  testing  (line  charge  testing) 
(hin  E4). 

(G)  A  mitigation  zone  with  a  radius  of 
200  yd  (183  m)  shall  he  established  for 
small-  and  medium-calih(;r  gunnery 
exercises  with  a  surface  target  (hin  E2). 

(H)  A  mitigation  zone  with  a  radius  of 
000  yd  (.849  m)  shall  he  established  for 
large-caliber  gunnery  exercises  with  a 
surface  target  (hin  E.8). 

(I)  A  mitigation  zone  with  a  radius  of 
900  yd  (823  m)  shall  he  established  for 
mi.ssile  exercises  with  up  to  2.80  Ih  net 
explosive  weight  and  a  surface  target 
(hin  E9). 

(1)  A  mitigation  zone  with  a  radius  of 
2,000  yd  (1.8  km)  shall  he  estahli.shed 
for  missile  exercises  with  2.81  to  .800  Ih 


net  ex])lo,sive  weight  and  a  surface  target 
(ElO). 

(K)  A  mitigation  zone  with  a  radius  ol 
2. .800  yd  (2.3  km)  shall  he  e.stahlished 
for  homhing  exeri;ises  (hin  El 2). 

(L)  A  mitigation  zone  with  a  radius  of 
2,100  yd  (1.9  km)  shall  he  estahli.shed 
for  torpedo  (explosive)  testing  (hin  Ell). 

(M)  A  mitigation  zone  with  a  radius 
of  2. .8  nautical  miles  shall  he  estahli.shed 
for  sinking  exerci.ses  (hin  El  2). 

(N)  A  mitigation  zone  with  a  radius  of 
1.000  yd  (1.4  km)  shall  he  e.stahlished 
for  at-sea  explosive  testing  (hin  E.8). 

(G)  A  mitigation  zone  with  a  radius  of 
00  yd  (.8,8  m)  shall  he  established  for 
elevated  causeway  system  pile  driving. 

(P)  A  mitigation  zone  with  a  radius  of 
3.8  nautical  miles  shall  he  e.stahlished 
for  a  shoc;k  trial. 

(v)  Mitigation  zones  for  vessels  and 
in-water  d(;vices: 

(A)  A  mitigation  zone  of  .800  yd  (487 
m)  for  observed  whales  and  200  yd  (183 
m)  for  all  other  marine  mammals 
(except  how  riding  dolphins)  shall  he 
established  for  all  ves.sel  movement, 
providing  it  is  safe  to  do  .so. 

(13)  A  mitigation  zone  of  280  yd  (229 
Ill)  shall  he  established  for  all  towed  in¬ 
water  devices,  jiroviding  it  is  safe  to  do 
so. 

(vi)  Mitigation  zones  for  non- 
exjilosive  jiractice  munitions: 

(A)  A  mitigation  zone  of  200  yd  (183 
Ill)  shall  he  established  for  small, 
medium,  and  large  calih(;r  gunnerv 
exercises  using  a  surface  target. 

(13)  A  mitigation  zone  of  1.000  yd  (914 
Ill)  shall  he  e.stahlished  for  homhing 
exerci.ses. 

(3)  Protective  Meosiires  Specific  to 
North  Atlantic  Sight  Whales. 

(i)  North  Atlantic  Right  Whale  Calving 
Habitat  off  the  Southea.st  United  States. 

(A)  The  Southeast  Right  Whale 
Mitigation  Area  is  defined  by  a  .8  nni 
(9.3  km)  buffer  around  the  coastal 
waters  between  31-1.8  N.  lat.  and  30-18 
N.  lat.  extending  from  the  coast  out  1.8 
mil  (27.8  km),  and  the  coa.stal  waters 
between  30-1.8  N,  lat.  to  28-00  N.  lat. 
from  the  coast  out  to  .8  nni  (9.3  km). 

(B)  Between  Novemher  18  and  April 
1.8,  the  following  activities  are 
prohibited  within  the  Southeast  Right 
\Vhale  Mitigation  Area: 

(1)  High-frecpiency  and  non-hull 
mounted  mid-fretpiency  active  .sonar 
(except  helicopter  dipjiing) 

[2)  Missile  activities  (exjilosive  and 
non-explosive) 

(.'3)  Bomhing  exerci.ses  (explosive  and 
non-exjilosive) 

(4)  Underwater  detonations 

(.5)  Improved  extended  echo  ranging 
sonohuoy  exerci.ses 

(fj)  Torpedo  exerci.ses  (exjilosive) 

(7)  Small-,  medium-,  and  large-caliber 
gunnerv  exercises 


((.)  IVior  to  Iransitiiio  or  training  in 
tho  Sonthoast  Right  Whale;  Mitigation 
Aixvi,  ships  shall  contact  Fleet  Area 
(^nntrol  and  Surveillance  Facilitv. 
Iaf:ksonvi!le.  to  obtain  the  latest  \\  hale 
sightings  and  other  infonnalion  neede'd 
to  make  informed  decisions  regarding 
sale  speed  and  path  of  intemh'd 
niovement.  Snhinarines  shall  contact 
(.ommander.  Snhinarine  Fence  Uniteul 
State;s  Atlantic  Fle!e;t  feir  similar 
iiifeninatiem. 

(D)  The  folleiwing  speuafie;  mitigation 
ine;asnre*s  apply  to  ae:tivitie;s  eiexa.rring 
within  the  Sonthe;ast  Right  Whale; 
Mitigation  Area; 

(i)  Whem  transiting  within  the 
S.mthe;ast  Right  Whale  Miligatiem  Are;a. 
\(.ssels  shal  e;xere;ise  e;xtre;me  e:antion 
.Hiel  pro(:e;e;e  at  a  sleiw  safe  spe;eei.  The 
spe;e;el  shall  he  the  slowest  safe  si)e;eel 
that  IS  e;enisiste;nt  with  missiem.  training 
cine!  openatiems. 

U)  Spe;e;el  re;ehie:tie)ns  (aeljnstments)  are; 
re;epnreHl  whein  a  Neirth  Atlantie;  right 
whale;  is  sighte;el  by  a  ve;ssel.  when  the 
vessel  IS  within  t)  km  (5  n,n)  of  a 
sighting  reijjorteel  within  the  jiast  12 
lioiirs.  or  when  ope;niting  at  night  or 
eluring  pe;rioels  of  peior  visibility. 

\  essels  shall  aveiiel  he;ael-e)n 
iippreiaches  tei  North  Atlantie:  right 
whale;s(s)  and  shall  maneuveir  tei 
iiiaintain  at  le:ast  457  ni  (500  vel)  eif 
soparatjem  frenii  any  ohse;rve;el  whale;  if 
(IcMMiKMi  safe;  to  (i()  so.  'riu;s(; 
re(piire;nie;nts  elei  neit  apply  if  a  veisseFs 
safe;ty  is  lhre;ate;ne;el.  sne;h  as  whe;n  a 
change  of  course  wonlel  e;re;ate;  an 
iiiimnient  anel  se;rious  thre;at  tei  a  iiersem 
ve;sse  .  eir  aire:raft.  anel  to  the  e;xte;nt 
vessels  are;  re;strie;te;el  in  their  ability  tei 
inanenyeir. 

(-/)  Ve;ssels  shall  minimize  tei  the 
extenit  prae;tie  al)le  north-sonth  transits 
through  the  Sonthe;ast  Right  Whale 
Mitiption  Areia.  If  transit  in  a  neirtii- 
soiitli  diree.tion  is  re;e]nire;d  eluring 

training  e,rte;stingae;tiyitie;s.  the  Navy 

•ihmc”*^  *  **111  nieasnre;s  ele;se:ri"heel 

(•»)  Ship,  surfae;eel  snhs.  anel  aire;raft 
shal  re;port  any  Neirth  Atlantic  right 

whale  sightings  to  Fle;elAre;a(:emtrol 

ane  Snryeillane.e;  Fae;ility.  lackseinville.  i 

liy  tlie  nieist  e;emye;nient  anel  faste*st  i 

•JHians.  The;  sighting  re;pe)rt  shall  ine:lnele;  i 
the.  time,  latitnelei/leingituele.  elire;e:tie)n  of  \ 
iiioye;nie;nt  anel  numher  anel  ele;se;rii)tion  i 
of  whale  (i.e.,  aehilt/e;alf) 

(li)  Neirth  Atlantic  Right  Whale;  ej 

•oraging  Habitat  eiff  the  Neirthe;ast  v 

Hnite;el  Sfateis. 

(A)  The  Neirtheiast  Right  Whale;  s 

Mitigation  Area  e.einsists  eif  twei  are;as-  i] 

ho  Great  Seinth  C.'hannel  anel  Cajie;  Ceiel  n 
Ha\ .  1  he;  (,reat  Seinth  Channel  is  s' 

defnieidl^Mhe  folleiwing  e;eieirelinate;s:  c! 

40  N.  Lat..  09-45  W.  Long.;  41-00  N.  ii 
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Lat  0  t-O.i  W.  Leing.:  41-:i«  N.  Lat.,  OH- 
1.1  W.  Long.:  anel  42-10  N.  Lat.,  0H-;il  W 
Leing.  Cape;  Ceid  Bay  is  de;fine;el  by  the 
eilleiwing  e:eiorelin;ite;s:  42-04. H  N  I  if 

■  70-10  W.  Long.;  42-10  N.  Lat.,  70-15  VV 

42-12  N.  Lat..  70-:i0W.Leini.  - 41 

south  erne  e;ast  by  the  inte;rior  .sheiicline; 
ol  (.ajie:  Ceiel. 

(B)  Ye;ar-reiunei,  the;  feillowing 
activitieisare  |ireihiliite;el  within  the 
Neirllm.-ist  Right  Wh;de  Mitigation  Are;a; 

(1)  hniireiye;el  e;xte;nele;el  e;e;hei  nnigino 
soneihneiy  e;xe;re:ises  in  eir  within  5.0  km 

AVi*  n  "’ihgiiliein  are;a. 

(2)  Beiniliing  exeire:ise;s  (eixpleisive  anel 
non-expleisive) 

I.  (.V)  lhide;rwate;r  eleteinatieins 

(4J  reirjieelei  e;xe;re:ise;s  (exjileisiye) 

(C)  1  rieir  tei  transiting  eir  training  in 
the;  Neirtheiast  Right  Whale  Mitigariein 

>.  Are;a,  shijis  anel  snliniarimis  shall 
contact  the  Neirthe;ast  Right  Whale 
c  Sighting  Aelviseiry  System  to  obtain  the 
lHte;st  whale  sightings  anel  eifhe;r 
infeirmatiein  ne;e;ele;el  tei  make  infeirmeel 
“ii.i.sions  regareling  safe;  spe;e;el  anel  path 
ot  nite;nele;el  meiye;nie;nt. 

(D)  The;  feillowing  spe;e;ific  mitigatiein 
nica.snre;.s  ajiply  tei  ae;tivitie;s  eie.e.urring 
within  the;  Neirtheiast  Right  Whale; 
Mitigatiein  Areia; 

(?)  When  tran.siting  within  the; 

Northeia.st  Right  Whale;  Mitigatiem  Areia 
\o.sse;ls  shal  e;xe;re;i,se;  eixtrenie  e:autiein 
fiiiel  ineie:e;e;el  at  a  sleiw  safe  siieieel.  The; 
speed  shall  he;  the;  sleiweist  safe  speieiel 
'l>utise;ein.si.ste;nt  with  mi.ssiein.  trainin.- 
iiiiel  eipeiratieins. 

(2)  Spe;e;el  reiehie.tieins  (aeljnstmeints)  are 
ie(piire;el  wlieni  a  North  Atlantie;  right 
whale;  is  sighteel  liy  a  vei.ssel.  whein  the 
ve.s.se;l  is  within  9  km  (5  nm)  of  a 
sighting  rejjorteel  within  the;  jiast  week 
or  when  eipeirating  at  night  eir  eluring  '  '  , 

lierieiels  of  peieir  visiliility. 

(.V)  Whein  ceinehie:ting  foRFEXs.  the  i 

«olloumigaelelitiemal.s,ie;e;elre;strie;tieins  I 

.  liull  be  ie;e|inre:d;  eluring  transit,  snrfae.e  ( 
\  c.sseds  anel  suliniarineis  shall  maintain  a  s 
speeiel  eif  no  iiieire  than  19  km/hoiir  (10  i 
Lnots);  elnring  teirpeielei  firing  e;xe;re;ise;s  -i 
ve;.s.sel  speieiels  sheinlel,  wlieire;  fe;asihle>  ’  -i 

"^'t«xe.e;e;ellOkn.it.s:whe;nasnlimarine;  t 

u  hcie,  feiasihle.  neit  e;xe;e;e;el  IH  kneits-  I 

when  snrfae;e  vei.ssels  are  n.seel  as  targets  gi 
ve.sse;ls  may  e;xe;e;e;el  1 H  kneits  feir  a  short  ’ 
peiieiel  of  I'lne  (e.g.,  10-15  niiniiteis).  ;ii 

(4)  Veis.seils  .shall  aveiiel  he;ael-on  a 

up]ireiae;he;s  to  Neirth  Atlantie;  right 
whale;s(s)  anel  shall  manemyeir  to 
lUiiintain  at  leiast  457  m  (500  vel)  eif  Z 

.separation  freini  any  eiliserveiei  whale  if  ,i, 

iloeinieel  .safe;  tei  elei  so.  Theise; 
nHiniremeints  elei  neit  apply  if vei.ssel’s 
scifeity  IS  threiateineel.  sne;h  as  whem  a 
c'liange  of  e.einr.se  weiiilel  e.reiate  an 
iinminent  anel  .serieins  threiat  to  a  peirsein,  .so 


i-  vessel,  or  aire;raft.  anel  tei  the  eixtent 
.  vo.s.sels  are;  reistrie.ted  in  their  ability  to 
maneiiyer. 

.  ^•';jN‘»i-'>xpIosiye  teirpeielei  tei.sting 
.sball  be  e;einehie;te;el  eluring  elavlight 

H-  heinrs  emly  in  Beianfort  .seia  statei.s  of  3  eir 

10  le.ss  tei  ine;re;ase  the  probability  eif  marine; 

o  mammal  ele;te;e;tion. 

(«)  Non-eixpleisive  teirpeielo  teistine 
<ie;tiyitie!s  shall  neit  e;eimine;ne:e  if 
cone.entrations  of  fleiating  veigeitation 

'•  or  kelp  putties)  are  eibseirveel 

in  ttie;  yie;initv. 

11  (7)  Nein-eixpleisiye  torjieelo  teistine 
‘«4iyitie;s  .shall  e.ca.se;  if  a  marine; 

mammal  is  visually  ele;tee;teel  within  the 
iinmeiehate  vicinity  eif  the  activity  The 
o.sts  may  re;e:eimnieine:e  when  any  eine;  eif 
tile;  feillowing  e;onelifions  are;  met;  the 
animal  is  ob.serveel  exiting  the 
iinme;ehate  vicinity  eif  the  acfivily;  the 
animal  is  thought  to  have  exiteefthe 
minuieliate  vicinity  baseel  on  its  f;eiiir,se 
<<ml  speed;  eir  the  immeidiate  vicinity  of 
‘'"'ae;tiyityhasbe;en  ch;ar  freini  any' 

,  sightings  for  a  pe;rieiel  of  30 

iiiimiteis. 

(iii)  North  Atlantie:  Right  Whale;  Miel- 
Migration  Corrieleir 
(A)  Ihe;  Miel-Atlantie;  Right  Whale; 
Mitigatiein  Are;a  e.einsists  of  the 
folleiwing  aicas; 

(?)  Bleie;k  Islanel  .Seinnel:  Ihe:  areia 
lionneleiel  by  40-51-53.7  N.  Lat.,  70-30- 
44.9  W.  Long.:  anel  41-20-14.1  N  1  at 
70-49-44.1  W.  Long.  '  " 

^  37  km 

w  iv '""'I  liil"  40- 

,  I,al.,  7:)-r, 5-57.0  W.  I,„ng. 

(.?)  Delaware  Bay;  3H-52-27. 4  N  lat 

75-01-32.1  W.  Leing. 

(4)  Chei.sapeiake  Bay;  37-00-30  9  N 
Lat..  7.5-57-50.5  W.  Long 

41^?.  Carolina;  34- 

f;Veu-i  ^^’-4»-0H.3  W.  Long. 

(P)  Wiliningtein,  Neirth  Carolina 
I  iroiigh  South  Carolina,  anel  to  ’ 
Brunswick,  Ceiorgia:  within  a 
continuous  area  37  km  (20  nm)  freini 
sbeire  anel  weist  bae;k  to  .sheire  beiuneleel 

.  .T.iO-42  N.  Lat..  77-31-30  W.  Long  •  .33- 
j(i-f()  N.  Lat..  77-47-00  W.  Leing.;  33-2H- 
24  N.  Lat.,  7H-.32-30  W.  Long.;  .32-59-00 
N.  Lat.,  7H-50-1H  W.  Long.;  31-50  N. 

Lat..  HO-.3.3-12  W.  Leing.;  .31-27  N  Lat 
«0-ri1-.30W.  Leing.  ' 

(B)  Betweien  Neiyember  1  anel  Aiiril 
30.  whem  tran.siting  within  Ihe  Miel- 

Atlantic  Right  Whale  Mitigatiein  Areia 
vei.sseils  shall  exeireiise  extremie  e:auliein 
unel  proe;e;e;e  at  a  sleiw  safe  speieiel.  3’he; 
spe;e;d  shall  be;  Ihe;  sleiweist  .safe  speieiel 
that  IS  e:onsi.ste;nt  with  mi.s.siein,  training 
anel  opeiralions. 

e  ^"'‘“'‘‘"‘-ss  Areias. 

(Aniie  Nayy  shall  ayeiiel  jilannine 
oxe;re;i.se;.s  inyeilying  the  use  of  ae;liye; 
sonar  in  the  speeiifieel  planning 
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awareness  areas  (PAAs — see  Figure  11- 
1  in  the  Navy’s  LOA  a])j)li(;ation)  where 
feasible.  Should  national  security 
r(!(]uir(!  the  c:ondu(:t  of  inon;  than  five 
major  exercises  ((i2X.  J'l’FFX. 

SFASVVITI,  or  similar  scale  evcmt)  in 
these  areas  (meaning  all  or  a  portion  of 
the  (!X(!rcise)  j)er  year,  the  Navy  shall 
])rovi(le  NMF,S  with  prior  notification 
and  include  the  information  in  anv 
associated  after-action  or  monitoring 
reports. 

(4)  Stranding  liosponsa  Plan. 

(1)  The  Navy  shall  abide  by  the 
current  Stranding  Resj)on,se  Plan  for 
Major  Navy  Training  Exercises  in  the 
Study  Area,  to  include  the  following 
measures: 

(A)  Shutdown  Procedunjs — When  an 
Uncommon  Stranding  Event  (USE — 
defined  in  §  218.71(h)(1))  occurs  during 
a  Major  Training  Exercise  (MTE)  in  the 
AfTT  Study  Area,  the  Navy  shall 
implement  the  jnocedures  described 
Indovv. 

(7)  The  Navy  shall  implement  a 
shutdown  (as  defined  S218.81(l))(2)) 
when  advi.sed  by  a  NMFS  (Iffice  of 
Protected  Resources  Headcpiarters 
.Senior  Official  designated  in  the  AFTT 
Study  Area  Stranding  Communication 
Protocol  that  a  USE  involving  live 
animals  has  been  identified  and  that  at 
least  one  live  animal  is  located  in  the 
water.  NMFS  and  the  Navy  will 
maintain  a  dialogue,  as  needed, 
regarding  the  identification  of  the  USE 
and  the  potential  need  to  im])lement 
.shutdown  ])rocedure.s. 

[2)  Any  shutdown  in  a  given  area 
shall  remain  in  effect  in  tliat  area  until 
NMFS  advises  the  Navy  that  the 
.suhject(.s)  of  the  USE  at  that  area  die  or 
are  euthanized,  or  that  all  live  animals 
involved  in  the  USE  at  that  area  have 
left  the  area  (either  of  their  own  volition 
or  herchul). 

(.'7)  If  the  Navy  finds  an  injured  or 
dead  animal  floating  at  sea  during  an 
MTE,  the  Navy  shall  notifv  NMFS 
immediately  or  as  .soon  as  oj)erational 
.security  considerations  allow.  'Fhe  Navy 
shall  j)rovide  NMFS  with  sjjecies  or 
de.scrii)tion  of  the  animal(s),  the 
condition  of  the  animal(s).  including 
carcass  condition  if  the  animal(s)  is^re 
dead,  location,  time  of  first  discovery, 
observed  behavior  (if  alive),  and  photo 
or  video  (if  available).  Based  on  the 
information  jjrovided,  NI-’MS  will 
determine  if,  and  advise  the  Navv 
whether  a  modified  shutdown  is 
ajjpropriate  on  a  case-hy-case  basis. 

(4)  In  the  event,  following  a  U.SE.  that 
(|ualified  individuals  are  attemj)ting  to 
herd  animals  hack  out  to  the  open  ocean 
and  animals  are  not  willing  to  leave,  or 
animals  are  seen  rejjeatedly  heading  for 
the  oj)en  ocean  hut  turning  hack  to 


shore,  NMF.S  and  the  Navy  shall 
coordinate  (including  an  inve.stigation 
of  other  ])otential  anthropogenic 
stressors  in  the  area)  to  determine  if  the 
proximity  of  mid-frecpiency  active  sonar 
training  activities  or  explosive 
detonations,  though  farther  than  14 
nautical  miles  from  the  distre.ssed 
animal(s),  is  likely  contrihntiug  to  the 
animals’  refu.sal  to  return  to  the  open 
water.  II  .so.  NMFS  and  the  Navy  will 
further  coordinate  to  (hitermine  what 
measures  are  necessary  to  improve  the 
])rohahility  that  the  animals  will  return 
to  open  water  and  im|)lement  tho.se 
measures  as  appropriate. 

(B)  Within  72  hours  of  NMFS 
notifying  the  Navy  of  the  jjresence  of  a 
USE,  the  Navy  shall  j)rovide  available 
information  to  NMFS  (j)er  the  AFTT 
Study  Area  Communication  Protocol) 
regarding  the  location,  number  and 
types  of  acoustic/explosive  .sources, 
direction  and  speed  of  units  using  mid- 
trecpiency  active  sonar,  and  marine 
mammal  sightings  information 
a.ssociated  with  training  activities 
occurring  within  80  nautical  miles  (148 
km)  and  72  hours  ])rior  to  the  U.SE 
event.  Information  not  initially  available 
regarding  the  8()-nautical  miles  (148- 
km).  72-hour  ijeriod  prior  to  the  event 
will  he  provichnl  as  soon  as  it  h(!come.s 
available.  The  Navy  will  provide  NMF.S 
investigative  teams  with  additional 
rehivant  nncla.ssified  information  as 
recjuested,  if  available. 

(ii)  I  Reserved] 

(h)  jRe.served] 

§218.85  Requirements  for  monitoring  and 
reporting. 

(a)  As  outlined  in  the  AFTT  Studv 
Area  .Stranding  Communication  Plan, 
the  Holder  of  the  Authorization  nui.st 
notify  NMF.S  immediately  (or  as  .soon  as 
clearance  jjrocedures  allow)  if  the 
specified  activity  identified  in  §218.80 
is  thought  to  have  resulted  in  the 
mortality  or  injury  of  any  marine 
mammals,  or  in  any  take  of  marine 
mammals  not  identified  in  §218.81. 

(h)  The  Holder  of  the  LOA  must 
c;onduct  all  monitoring  and  reepiired 
re|)orting  under  the  LOA,  including 
abiding  l)y  the  AFTT  Monitoring  Plan. 

(c)  Ceneral  Notification  of  Injured  or 
Dead  Marine  Mammal.s — Navy 
personnel  shall  ensure  that  NMFS 
(regional  stranding  coordinator)  is 
notified  immediately  (or  as  soon  as 
clearance  procmlures  allow)  if  an 
injured  or  dead  marine  mammal  is 
found  during  or  shortly  after,  and  in  the 
vicinity  of,  an  Navy  training  or  testing 
activity  utilizing  mid-  or  high-freciuency 
active  sonar,  or  underwater  explosive 
detonations.  The  Navy  shall  jjrovide 
NMFS  with  species  identification  or 


description  of  the  animal(.s).  the 
condition  of  the  animal(.s)  (including 
carcass  condition  if  the  animal  is  dead), 
location,  time  of  first  discovery, 
observed  behaviors  (if  alive),  and  photo 
or  video  (if  available).  'I’he  Navy  shall 
consult  the  Stranding  Response  Plan  to 
obtain  more  specific  reporting 
recpiirements  for  specific  circumstances. 

(d)  Annual  AFTT  Monitoring  Plan 
Report — 'File  Navy  shall  .submit  an 
annual  report  de.scrihing  the 
implementation  and  results  of  the  AF'FT 
Monitoring  Plan,  described  in  this 
.section.  Data  collection  methods  will  he 
standardized  acro.ss  range  complexes 
and  study  areas  to  allow  for  compari.son 
in  different  geographic  locations. 
Although  additional  information  will  he 
gathered,  the  jjrotected  .s|)ecies 

ohserx  ers  collecting  marine  mammal 
data  pursuant  to  the  AFTT  Monitorhig 
Plan  shall,  at  a  minimum,  provide  the 
.same  marine  mammal  observation  data 
required  in  this  section.  The  AFTT 
Monitoring  Plan  may  he  provided  to 
NMF.S  within  a  larger  report  that 
includes  the  recjuired  Monitoring  Plan 
reports  from  multiple  range  comj)lexe.s 
and  study  anias. 

(e)  Annual  AFFT  Exercise  Rejjort — 
'Fhe  Navy  shall  submit  an  annual  AF'IT 
Exerci.se  Report.  'Fhis  report  shall 
contain  information  identified  in 
paragraphs  (e)(1)  through  (.5)  of  this 
.section. 

(1)  MFA.S/HFA.S  Major  'Fraining 
Exerci.se.s — This  section  shall  contain 
the  following  information  for  Major 
'Fraining  Exercises  conducted  in  the 
AFTT  Study  Area: 

(i)  Exercise  Information  (for  each 
MTE): 

(A)  Exercise  designator. 

(B)  Date  that  exercise  began  and 
ended. 

(C)  Location. 

(D)  Number  and  ty])e.s  of  active 
.sources  u.sed  in  the  exerci.se. 

(E)  Number  and  tyjjes  of  })a.s.sive 
acoustic  sources  u.sed  in  exercise. 

(F)  Number  and  types  of  vessels, 
aircraft,  etc.,  participating  in  exercise. 

(G)  'Fotal  hours  of  oh.servation  hv 
watch.standers. 

(H)  'Fotal  hours  of  all  active  sonar 
.source  oj)eration. 

(I)  'Fotal  hours  of  each  active  sonar 
source  bin. 

(I)  Wave  height  (high,  low,  and 
average  during  exercise). 

(ii)  Individual  marine  mammal 
sighting  info  (for  each  sighting  in  each 
MTE). 

(A)  Location  of  sighting. 

(B)  .S])ecies  (if  not  jXKssihle,  indication 
of  whale/dolj)hin/pinnij)ed). 

(C)  Number  of  individuals. 

(D)  Calves  oh.served  (y/n). 


(li)  Initial  Dafjjcfion  Soiisor. 

(H  Indication  of  si)(;ciflc  typo  of 
plntlorin  observation  made  from 
(including,  for  oxainjilo.  what  typo  of 
surlacc  yessnl.  i.o..  FFC.  DDC,  {„•(;(;) 

((j)  Length  of  time  ohs(!r\'ers 
maintained  visual  contact  with  marine 
mammal. 

(H)  Wave  height  (in  feel). 

(I)  Vi.sihility. 

(I)  Sonar  source  in  use  (y/n). 

(K)  Indication  of  whether  animal  is 
<200  vd.  200  to  .--,00  yd.  .r,()()  to  1. ()()()  yd 
1 .000  to  2.000  yd.  or  >2.000  yd  from  ' 
sonar  .source  in  jiaragraph  (ej(1  )(ii)(J)  of 
tins  section. 

(L)  Mitigation  Implementalion _ 

Whether  ojieration  of  sonar  sensor  was 
(  olayed.  or  sonar  was  iiowered  or  shut 
down,  and  how  long  the  delay  was. 

(M)  If  S()ijr(,(!  in  iiso  (soti  Piircitjninli 
(‘0(l)(ii)(I)  of  this  .section)  is  hull- 
mounted.  true  hearing  of  animal  from 
slop,  true  direction  of  .ship's  travel,  and 
ostimation  of  animar.s  motion  relative  to 
■slni)  (opening,  do. sing,  parallel). 

(N)  Observed  behavior— 
U'atchstaiulers  shall  report,  in  plain 
language  and  without  trying  to 
oiilegorize  in  any  wav.  the  oh.served 
behavior  ol  the  animals  (such  as  animal 
dosing  to  how  ride,  iiaralleling  course/ 
simed.  lloating  on  surface  and  not 
swimming,  etc.). 

(iii)An  evaluation  (based  on  data 
gathered  during  all  of  the  MTFs)  of  the 
«!llectivene.s.s  of  mitigation  measures 
(  esigned  to  avoid  exposing  animals  to 
mid-fre(]uency  active  sonar.  This 
ovaluation  shall  identify  the  .specific 
observations  that  support  any 
conclusions  the  Nav  y  reaches  about  the 
ot ted  1  veil e.ss  ol  the  mitigation. 

(2)  AS\V  Summary— This  section 
shall  indiide  the  following  information 

as  .summarized  from  both  MTFs  and 
non-major  training  exerci.ses  (i.e..  unit- 
leyel  exercises,  such  as  TRACKEXs): 

(i)  lotal  annual  hours  of  each  .sonar 
.source  bin. 

(ii)  (aimulative  Impact  Report— To  fh(. 

extent  practicable,  the  Navy  in 
coordination  with  NMFS.  shall  develoo 
and  implement  a  method  of  annnallv 
reiKirt mg  non-major  training  exerci.ses 
ntilizing  hull-mounted  sonar.  The  report  ! 
shall  jire.senl  an  annual  (and  .sea.sonal  ' 
where  jiracticahle)  dejiiction  of  non- 
ma|or  training  exercises  geograjiliicallv  , 

across  the  AFTT  Study  Area.  The  Nav-y 
shall  include  (in  the  AFTT  annual 
loport)  a  brief  annual  jirogress  update  ' 
on  the  .status  of  developmenl  until  an  ; 

a«ree(  -upon  (with  NMFS)  method  has  f, 

Ixien  develojied  and  imjileinenled. 

(2)  SIN KFX.s— This  section  shall 
me  hide  the  following  information  for 
each  SINKFX  comjileted  that  year:  (| 
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(A)  Location. 

(13)  Dale  and  tune  exerci.se  began  and 
ended. 

((-)  Iota)  hours  of ohservalion  hv 
1  watchstanders  before,  during,  and' after 
exercise. 

(13)  Total  niimher  and  types  of 
ox])lo.sive  .source  bins  deronaled 
(L)  Nuinher  and  types  of  jia.ssive 
acoustic  sources  used  in  exerci.se. 

1  (I*)  lotal  hours  of  pa.s.siveacou.stic 

search  time. 

j-  ((!)  Numher  and  tvjies  of  ve.ssels 

"'7m  in  oxenTse. 

(H)  Wave  height  in  feet  (high.  low. 
during  exercise). 

(  )  Narrative  de.scription  of  .sen.sors 
<111(1  jilatfonns  utilizod  for  mariiu; 
mammal  detection  and  timeline 
1  lust  rating  how  marine  mammal 
detection  was  conducted. 

(ii)  Individual  marine  mammal 
oh.servation  (by  Navy  lookouts) 

"  mformation  (gathered  for  each  marine 
mammal  sighting): 

(A)  Location  of  sighting 
(13)  Specie.s  (if  not  po.ssil'ile.  indicate 
whale.  dol])liin.  or  pinniped) 

('  Numher  of  individuals. 

I  ; /  ,  .  calves  were  oh.served. 

(L)  Initial  detection  .sensor. 

(I*)  Length  ol  lime  observers 
maintained  visual  contact  with  marine 
mammal. 

((>)  Wave  height. 

(I  I)  Visibility. 

(1)  'Vhelher  sighting  was  before, 
during,  or  alter  delonation.s/exerci.s(> 
and  how  many  minutes  before  or  after. 

Ill  IJi.slance  ol  marine  mammal  from 

actual  detonations  (or  target  .spot  if  not 

yet  detonated). 

(K)  Oh.served  behavior- 
Uhitchstanders  will  report,  in  plain 
language  and  without  trying  to 
categorize  in  any  wav,  the  oh.served 
behavior  ol  the  aninial(.s)  (such  as 
animal  closing  to  how  ride,  paralleliiip 
course/sjieed.  lloating  on  surface  and 
not  .swimming  etc.),  including  speed 
and  direction. 

(L)  Resulting  mitigation 

implementation-lndicate  whether 
explosive  detonations  were  delayed 
cea.sed,  modified,  or  not  modified  due  to 
niarine  mammal  pre.sence  and  for  how  i 

long.  I 

(M)  If  oh.servation  occurs  while 

nxplosive.s  are  detonating  in  the  water  < 

indicate  munition  type  in  u.se  at  time  of  i 
marine  niammal  detection.  ( 

(4)  IFFR  Summary— This  .section  shall  T 
mc-lude  an  annual  summarv  of  the  f 

following  IFFR  information:  ^ 

(i)  Total  numher  of  IFFR  evmils  I^ 

conducted  in  the  AFTT  Study  Area.  F 

(hiiov.s)""'  ''''l»-”'^‘‘'J/‘J<'‘‘‘>iia'ted  rounds  tc 


"  ‘  numher  of  .self-.scuttled 

IFFR  rounds. 

(.i)  Fxjilosives  Summary — To  the 
11  ‘ixinnt  Jiracticahle.  the  Navy  will 
Jirovide  the  information  described 
linlow  lor  all  of  their  exjilo.sive 
'  exercises.  Until  the  Navy  is  able  to 
rnjmrl  in  full  the  information  below, 
they  will  jirovide  an  annual  ujidate  on 
Iho  Navy’s  exjilo.sive  tracking  methods. 
ni(. hiding  nnjirovements  from  the 
Jirevious  year. 

(i)  Total  annual  numher  of  each  type 
ol  exjilo.sive  exercises  (of  tho.se 
identilied  as  jiart  of  the  “sjiecified 

of'w-;” «i'l>pnrt)  conducted  in 
the  AI’  n  Study  Area. 

(lil  lotal  annual  cixjiended/iletonated 
rounds  (mi.ssiles.  homhs,  etc.)  for  each 
exjilo.sive  source  bin. 

(0  Sonar  Fxerci.se  Notification— The 
Navy  shall  sulimit  to  the  NMFS  Office 
ol  Protected  Re.soun:e.s  (sjiecific  contact 
nitormation  to  he  jirovided  in  LOA) 
eitlier  an  electronic  (jireferahlv)  or 
verbal  rejiort  within  fifteen  calendar 
days  after  the  comjiletion  of  any  major 
exerci.se  (O'OMPTl  JFX.  jTFFX.  ' 
SFASWITI  or  similar  scale  event) 
indicating: 

(3)  Location  of  the  exerci.se. 

(2)  Meginning  and  end  dates  of  the 
exerci.se. 

(>3)  I  yjie  ol  exerci.se  (e  p 
(:()MPTUFX.  ITFFX.  SFASWITI  or 
Similar  scale;  (;v(;nl]. 

(g)  AFTT  Study  Area  .-i-yr 
Ciomjirehensive  Rejiort— the  Navy  shall 
.snhinil  to  NMFS  a  draft  rejiort  that 
analyzes  and  .summarizes  all  of  the 
multi-year  niarine  mammal  information 
gathered  during  ASW  and  exjilo.sive 
oxerci.ses  lor  which  annual  rejiorts  are 
rocjuired  (Annual  AFTT  Fxerci.se 
Rojiorts  and  AFTT  Monitoring  pian 
rejiort.s).  This  report  will  he  submitted  at 
ho  end  ol  the  loiirth  year  of  the  rule 
Novemher  201 «),  c:overing  activities 
tliat  have  occurred  through  June  1.  201 H. 

IhJ  Uomprehensive  National  ASW 
Rejiort— By  June  2019,  the  Navy  shalJ 
siihmit  a  (halt  Comjirehensive  National 
Rejiort  that  analyzes,  comjiares,  and 
.suinmarizes  the  active  sonar  data 
gathered  (through  January  1. 2019)  from 
la  watchstanders  in  accordance  with 
tlie  Monitoring  Plans  for  USTT  AFTT 
mitt,  and  N\VTT. 

(i)  Ihe  Navy  shall  resjiond  to  NMFS’ 
aimments  and  reejuests  for  additional 
intormation  or  clarification  on  the  AFTT 
(^oinjirehensive  Rejiort,  the  draft 
National  ASW  rejiort,  the  Annual  AFTT 
Fxercise  Rejiort,  or  the  Annual  AFTT 
Monitoring  Plan  rejiort  (orthemulti- 
Range  Comjilex  Annual  Monitoring  Plan 
Rcj^oi't,  il  that  is  how  the  Navy  chooses 
to  .siihmit  the  inlormation)  if  .submitted 
within  .1  months  of  receijit.  These 


Federal  Register /Vol.  78,  No.  21 /Thursday,  January  31,  2013 / Proposed  Rules 


7135 


rejjorts  will  lx;  considered  final  after  the 
Navy  has  addressed  NMF,S’  eonnnents 
f)r  provided  the  re(]uested  information, 
or  three  months  after  the  submittal  of 
the  draft  if  NMF.S  does  not  provide; 
comment. 

§  21 8.86  Applications  for  Letters  of 
Authorization. 

I’o  incidentally  take  marine  mammals 
])nrsnant  to  the  n;f>nlation.s  in  this 
snhpart,  the  II..S.  citizen  (as  defined  by 

218.108  of  this  chapt(;r)  conducting 
the  activity  identified  in  t}218.H()(c)  (the 
l).S.  Navv)  must  a])])ly  for  and  obtain 
either  an  initial  LOA  in  accordance  with 
§  218.87  or  a  renewal  under  §  218.88. 

§218.87  Letters  of  Authorization. 

(a)  An  L(1A.  unless  suspend(;d  or 
revoked,  will  he  valid  fora  period  of 
time  not  to  exc.eed  the  period  of  validity 
of  this  snhpart. 

(h)  Each  LOA  will  set  forth: 

(1)  Permissible  methods  of  incidental 
taking: 

(2)  Means  of  effecting  the  least 
practicable  adverse  impact  on  the 
species,  its  habitat,  and  on  the 
availability  of  the;  s])ecies  for 
subsistence  u.ses  (i.e..  mitigation):  and 

(3)  R(;(purements  for  mitigation, 
monitoring  and  r(;])orting. 

(c)  Issuance  and  renewal  of  the  EOA 
will  he  based  on  a  determination  that 
the  total  nninher  of  marine  mammals 
taken  by  the  activity  as  a  whole  will 
have  no  more  than  a  negligible  impact 
on  the  affected  species  or  stock  of 
marine  mammal(s). 

§  21 8.88  Renewal  of  Letters  of 
Authorization. 

(a)  A  Letter  of  Authorization  i.ssued 
under  §218.108  of  this  chapter  and 
§218.87  for  the  activity  identified  in 
§218.8()(c)  will  he  renewed  ha.sed  upon: 

(1)  Notification  to  NMFS  that  the 
activity  de.scrihed  in  the  application 
submitted  under  this  .sectionwill  he 
undertaken  and  that  there  will  not  he  a 


substantial  modification  to  the 
d(;.scrihed  work,  mitigation,  or 
monitoring  undertaken  during  the 
n])coming  period  of  validity; 

(2)  Timely  receipt  (by  the  dates 
indicated  in  this  snhpart)  of  the 
monitoring  re])orts  rc;{iuired  under 
§  218.8.'i(c)  through  (j);  and 

(3)  A  determination  by  the  NMFS  that 
the  mitigation,  monitoring,  and 
reporting  measures  recinired  under 
§218.84  and  the  LOA  issued  under 

§  218.108  of  this  cha])ter  and  §  218.87, 
were  undertaken  aiul  will  he  undertaken 
during  the  uj)coming  period  of  validity 
of  a  renewed  Letter  of  Authorization. 

(h)  If  a  recpiest  for  a  renewal  t)f  an 
LOA  issued  under  this  §218.108  of  this 
chapter  and  §218.87  indicates  that  a 
substantial  modification,  as  determined 
by  NMFS,  to  the  de.scrihed  work, 
mitigation  or  monitoring  undertaken 
during  the  upcoming  season  will  occur, 
NMFS  will  j)rovide  the  j)ul)lic  a  period 
of  30  days  for  review  and  comment  on 
the  re(ju(;st.  R(;view  and  comment  on 
renewals  of  LOAs  are  restricted  to: 

(1)  New  c:ited  information  and  data 
indicating  that  the  determinations  made 
in  this  document  are  in  need  of 
reconsideration;  and 

(2)  Pro])o.s(;d  changes  to  the  mitigation 
and  monitoring  recjuirements  contained 
in  the.se  regulations  or  in  the  current 
LOA. 

(c)  A  notice  of  issuance  or  denial  of 
an  LOA  renewal  will  h(;  ])nhli.shed  in 
the  Federal  Register. 

(d)  NMFS.  in  response  to  new 
information  and  in  c:onsultation  with 
the  Navy,  may  modify  the  mitigation  or 
monitoring  measures  in  snh.se(pient 
LOAs  if  doing  .so  creates  a  reasonable 
likelihood  of  more  effectively 
accomjjlishing  the  goals  of  mitigation 
and  monitoring.  Below  are  some  of  the 
jjossihle  sources  of  new  data  that  could 
contribute  to  the  decision  to  modify  the 
mitigation  or  monitoring  measures: 

(1)  Results  from  the  Navy’s 
monitoring  from  the  previous  year 


(either  from  the  AF’TT  Study  Area  or 
other  locations). 

(2)  (x)mpiled  results  of  Navy-funded 
research  and  development  (R&D)  studies 
(pre.sented  pursuant  to  the  KiMP 
(§218.8.'i(d)). 

(3)  Results  from  specific  stranding 
investigations  (either  from  the  APTT 
Study  Area  or  other  locations,  and 
involving  coincident  mid-  or  high- 
frecjiiency  active  sonar  or  explosives 
training  or  not  involving  coincident 
use). 

(4)  Results  from  the  Long  Term 
Prospective  Study. 

(,'j)  Results  from  general  marine 
mammal  and  sound  re;search  (funded  hv 
the  Navy  (or  otherwise). 

§218.89  Modifications  to  Letters  of 
Authorization. 

(a)  Except  as  provided  in  paragra])h 
(h)  of  this  section,  no  substantive 
modification  (including  withdrawal  or 
suspension)  to  the  LOA  by  NMFS, 
issued  j)ursuant  to  §218.108  of  this 
chapter  and  §218.87  and  subject  to  the 
provisions  of  this  snhpart  .shall  he  made 
until  after  notification  and  an 
o];portnnity  for  public  comment  has 
been  ])rovided.  For  pnr|)o.ses  of  this 
paragraj)h,  a  renewal  of  an  LOA  under 
§218.88,  without  modification  (exce})t 
for  the  ])eriod  of  validity),  is  not 
considered  a  substantive  modification. 

(h)  If  the  Assistant  Administrator 
determines  that  an  emergency  exists 
that  ])ose.s  a  significant  risk  to  the  well¬ 
being  of  the  sj)ecies  or  stocks  of  marine 
mammals  specified  in  §  218.82(c),  an 
LOA  issued  pursuant  to  §218.108  of 
this  chapter  and  §  218.87  may  he 
.substantively  modified  without  prior 
notification  and  an  opportunity  for 
public  comment.  Notification  will  he 
published  in  the  Federal  Register 
within  30  days  suhseciuent  to  the  action. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[EPA-HQ-OAR-2002-0058;  FRL-9676-8] 

RIN  2060-AR13 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Major 
Sources:  Industrial,  Commercial,  and 
Institutional  Boilers  and  Process 
Heaters 

AGENCY:  EnvironiiKintal  Protculion 
Ag(!n(:y  (KPA). 

ACTION:  Final  rule;  notice  of  final  action 
on  reconsideration. 

SUMMARY:  In  this  action  the  EFA  is 
taking  final  action  on  its  reconsideration 
of  c(!rtain  i.ssnes  in  the  emission 
standards  for  the  control  of  hazardous 
air  ])ollntants  from  new  and  existing 
indn.strial,  commercial,  and  in.stitntional 
boilers  and  jjrocess  heaters  at  major 
.sources  of  hazardous  air  pollutants, 
which  were  issued  under  .section  112  of 
the  (dean  Air  Act.  As  ])art  of  this  action, 
the  EFA  is  making  teclinical  corrections 
to  the  final  rule  to  clarify  dcTinitions, 
references,  applicability  and  com])liance 
issues  rai.sed  by  petitioners  and  other 
stakeholders  affected  by  this  rule.  On 
March  21, 2011,  the  EFA  promulgated 
national  emission  .standards  for  this 
source;  category.  On  that  same  day,  the 
I'iFA  also  inihlished  a  notice  announcing 
its  intent  to  reconsider  certain 
provisions  of  the  final  rule.  Following 
ihe.se;  actions,  the  Administrator 
received  .several  petitions  for 
reconsideration.  After  consideration  of 
the  petitions  received,  on  Det;emher  23, 
2011.  the  EFA  jjroposed  revisions  to 
certain  provisions  of  the  March  21, 

2011,  final  rule,  and  requested  ])ul)lic 
comment  on  several  ))rovisions  of  the 
final  rule.  The  EFA  is  now  taking  final 
action  on  the  j)ropo.sed  reconsideration. 
DATES:  The  May  18.  2011  (70  FR28001). 
delay  of  the  effective  date  revising 
suhijart  DDDDD  at  70  FR  l.'j4.'il  (March 
21, 2011)  is  lifted  January  31,  2013.  'fhe 
amendments  in  this  ride  to  40  (iFR  ])art 
03,  suhpart  DDDDD  are  effective  as  of 
Ajuil  1, 2013. 

ADDRESSES:  The  EFA  estahli.shed  a 
single  docket  under  Docket  ID  No.  EFA- 
HQ-()AR-2002-00.‘)8  for  this  action.  All 
documents  in  the  docket  are  li.sted  on 
the  hHi)://\v\\’\\'.r(‘giil(iii()ns.gov  VVeh 
site.  Although  listed  in  the  index,  some 
information  is  not  ])uhlicly  available, 
e.g.,  confidential  business  information 
or  other  information  whose  di.sclosure  is 
restricted  hv  statute.  Certain  other 
material,  such  as  cojiyrighted  material, 
is  not  placed  on  the  Internet  and  will  he 


publicly  available  only  in  hard  copy 
form.  Fnblicly  available  docket 
materials  are  available  either 
electronically  through  http:// 

WWW. ivgii hit ions.gov  or  in  hard  copy  at 
the  EFA’s  Docket  Center,  Fuhlic  Reading 
Room,  EFA  West  Huilding,  Room  3334, 
1301  (Constitution  Avenue  NW., 
Washington,  DC  20004.  This  Docket 
Facility  is  ojien  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  'I’he  telephone  numher 
for  the  Fnhlic  Reading  Room  is  (202) 
.100-1744,  and  the  telephone  numher  for 
the  Air  Docket  is  (202)  .10(1-1742. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jim  Eddinger,  Energy  Strategies  (Croup, 
Sector  Folicies  and  Frograms  Division, 
(D243-01),  Office  of  Air  Quality 
Flanuing  and  Standards,  II..S. 
Environmental  Frotection  Agency, 
Research  Triangle  Fark,  North  Carolina 
27711;  Telephone  numher:  (010)  141- 
1420;  Fax  numher  (010)  141-1410; 

Email  address;  oddingor.jini@ep(i.gov. 
SUPPLEMENTARY  INFORMATION: 

Exec:utive  Summary 

Purposo  of  This  Hognhitorv  Action 

'fhe  EFA  is  taking  final  action  on  its 
|)ro|)osed  reconsideration  of  certain 
jirovisions  of  its  March  21, 2011,  final 
rule  that  e.stahlished  .standards  for  new 
and  existing  industrial,  commercial,  and 
institutional  boilers  and  jirocess  heaters 
at  major  sources  of  hazardous  air 
pollutants.  Section  112(d)  ofthe(CAA 
reijuires  the  EFA  to  regulate  llAF  from 
major  stationary  sources  based  on  the 
performance  of  MA(CT.  Section  112(h)  of 
the  (CAA  allows  the  EFA  to  establish 
work  practice  standards  in  lieu  of 
numerical  emission  limits  only  in  cases 
where  the  agency  determines  that  it  is 
not  feasible  to  jirescrihe  or  (;nforce  an 
emission  standard,  including 
circum.stances  in  which  the  agency 
determines  that  the  a|)j)lication  of 
measurement  methodology  is  not 
jiracticahle  due  to  tec:hnological  and 
economic  limitations.  3’he  EFA  is 
revising  certain  MA(n’  .standards 
established  in  March  2011  for  boilers 
and  ju'oeess  heaters,  including 
standards  for  (](3 — as  a  surrogate  for 
organic  HAF;  HCil — as  a  surrogate  for 
acid  gas  HAF;  Hg;  'I’SM  or  filterable 
FM — as  a  surrogate  for  non-Hg  metallic 
HAF;  and  dioxin/furan. 

This  final  rule  amends  certain 
jirovisions  of  the  final  rule  issued  by  the 
EFA  on  March  21, 2011.  'fhe  EFA 
ilelayed  the  effective  date  of  the  2011 
rule  in  a  May  18,  2011,  notice,  hut  that 
delay  notice  was  vacated  by  the  II.S. 
District  Court  for  the  District  of 
(iolumhia  on  January  9,  2012,  and  the 


March  2011  final  rule  was,  therefore,  in 
effect  until  jiuhlication  of  this  action. 

Summon'  of  Major  Reconsideration 
Provisions 

In  general,  this  final  rule  requires 
facilities  cla.ssified  as  major  sources  of 
HAF  with  affected  boilers  or  process 
heaters  to  reduce  emi.ssions  of  harmful 
toxic  air  emissions  from  the.se 
combustion  .sources.  This  will  improve 
air  (luality  and  protect  public  health  iu 
communities  where  the.se  facilities  are 
located. 

Recognizing  the  diversity  of  this 
.soun:e  category  and  the  multijde  .sectors 
of  the  economy  this  final  rule  effects, 
the  EFA  is  revising  certain  suheategories 
for  boilers  and  process  heaters  in  this 
action  that  were  estahli.shed  in  the 
March  2011  final  rule,  based  on  the 
design  of  the  combustion  equipment. 
These  revisions  result  in  19 
suheategories  for  the  boilers  and  jirocess 
heaters  source  category.  Numerical 
emission  limits  are  estahli.shed  for  most 
of  the  suheategories  for  five  pollutants, 
CO.  HCl,  Hg.  and  FM  or  TSM.  The 
review  of  existing  data  and 
consideration  of  new  data  have  resulted 
in  changes  to  some  of  the  emission 
limits  contained  in  the  March  2011  final 
rule.  Overall,  for  hotli  new  and  existing 
affected  units,  about  30  percent  of  the 
emission  limits  are  more  stringent,  half 
are  less  .stringent,  and  20  percent 
unchanged  as  compared  to  the  March 
2011  final  rule.  Akso,  based  on  its 
review  and  analysis  of  new  data 
suhmi.ssions,  the  EFA  is  establishing  an 
alternative  emission  standard  for  CO, 
based  on  ("EMS  data  for  several 
suheategories  with  (T)  CiEM.S  data 
available.  This  alternative  standard  is 
based  on  a  30-dav  rolling  average  for 
suheategories  for  wliich  sufficient  (^EMS 
data  were  available  for  more  than  a  30- 
day  jieriod,  or  a  10-day  rolling  average 
for  suheategories  for  which  CiEMS  data 
were  available  for  less  than  a  30-day 
period,  and  jirovides  additional 
compliance  flexibility  to  sources.  All  of 
the  suheategories  are  subject  to  jieriodic 
tune-up  work  practices  for  dioxiu/furan 
emissions. 

The  comjiliance  dates  for  the  rule  are 
January  31, 2010,  for  existing  sources 
and.  Januarv  31,  2013,  or  upon  .startup, 
whichever  is  later,  for  new  sources.  New 
.sources  are  defined  as  sources  that 
began  operation  on  or  after  June  4.  2010. 

(iosts  and  Benefits 

'fhe  final  rule  affects  1,700  existing 
major  .source  facilities  with  an  estimated 
14,130  boilers  and  process  heaters  and 
the  EFA  projects  an  additional  1,844 
new  boilers  and  process  heaters  to  he 
subject  to  this  final  rule  over  the  next  3 
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years.  This  iinal  rule  affects  inulti])le  and  benefits  associated  with  this  final  costs  and  benefits  of  this  final  rule  is 

.sectors  of  the  economy  including  small  rule.  A  more  detailed  di.scussion  of  the  jjrovided  in  section  VI  of  this  preamble, 

entities.  Table  1  summarizes  the  costs 


Table  1— Summary  of  the  Monetized  Benefits,  Social  Costs  and  Net  Benefits  for  the  Final  Boiler  MACT 

Reconsideration  in  2015 

[Millions  of  2008$]  ’ 


3  percent  discount 
rate 

7  percent  discount 
rate 

Total  Monetized  Benefits  ^  . 

$27,000  to  $67,000  ... 

$1,400  to  $1,600  . 

$26,000  to  $65,000  ... 

$25,000  to  $61 ,000. 
$1,400  to  $1,600. 
$23,000  to  $59,000. 

Total  Social  Costs  ^  . 

Net  Benefits  . 

Non-monetized  Benefits  . 

Health  effects  from  exposure  to  HAP  (39,000 
tons  of  HCI,  500  fons  of  HF,  3,100  to  5,300 
pounds  of  Hg  and  2,500  tons  of  other  met¬ 
als). 

Health  effects  from  exposure  to  other  criteria 
pollutants  (180,000  tons  of  CO  and  572,000 
tons  of  SO’). 

Ecosystem  effects. 

Visibility  impairment. 

’  All  estimates  are  tor  the  implementation  year  (2015),  and  are  rounded  to  two  significant  figures. 

2 The  total  monetized  co-benefits  reflect  the  human  health  benefits  associated  with  reducing  exposure  to  PM:.5  through  reductions  of  PM^.s 
precursors  such  as  directly  emitted  particles,  SO2,  and  NOx  and  reducing  exposure  to  ozone  through  reductions  of  VOC.  If  is  important  to  note 
that  the  monetized  benefits  include  many  but  not  all  health  effects  associated  with  PM.^s  exposure.  Monetized  benefits  are  shown  as  a  range 
from  Pope  et  al.  (2002)  to  Laden  et  al.  (2006).  These  models  assume  that  all  fine  particles,  regardless  of  their  chemical  composition,  are  equally 
potent  in  causing  premature  mortality  because  the  scientific  evidence  is  not  yet  sufficient  to  support  the  development  of  differential  effects  esti¬ 
mates  by  particle  type.  These  estimates  include  the  energy  disbenefits  valued  at  $24  million  (using  the  3  percent  discount  rate),  which  do  not 
change  the  rounded  totals.  CO^-relafed  disbenefits  were  calculated  using  the  “social  cost  of  carbon,”  which  is  discussed  further  in  the  RIA. 

3  The  methodology  used  to  estimate  social  costs  for  one  year  in  the  multimarket  model  using  surplus  changes  results  in  the  same  social  costs 
for  bofh  discount  rates. 


r 
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Acronyms  and  Abbreviations.  The 
lollowing  acronyms  and  abbreviations 
an;  n.sed  in  this  docinnent. 

A(X;  AiiKiiican  ('.luaiiislry  (xiimcil 
A(XX;i  American  (Xjki!  and  (X)al  (liemicals 
Insliinti! 

AL’fvl’A  American  l-'orrisl  ami  Papcjr 
Association 

AHL'A  Aimaican  Home  I’nmishings 
.Alliance 

AISI  American  Iron  ami  .Sltiel  Institute! 

AMI’  Aim!rie;an  Mnniciiral  I’oweir  Inc. 

AIH  Alliance!  leer  Imlnstrial  i;ilie;ie!ne:y 
AI’(X)  air  i)ollntie)n  e:e)ntre)l  ele!vie;e!s 
API  Ame!rie:an  Pe!lre)le!nm  Institute! 

All'  Ante)  Imlustry  I'eermn 
hit;  Blast  liirnaea!  gcis 
IILD.S  Hag  lesik  ele!te!e;tie)n  svste!m 
IKi.SE  The!  Hnsim!ss  (X)nne:il  leer  Snstainahle 
l•Xle!rgy 

(XHO  Ce)nne:il  of  lnelnstri:il  He)ile!r  ()\vne!rs 
(X)  Carhe)!!  imemexiele! 

(X)i  (ieirhe)!!  elie)xiele! 

(iEM.S  (Xentimiejiis  e!missie)ns  me)nite)ring 
system 

(X'X:  Cati/,e!ns  Ene!rgy  (Ireenp 
(iAA  (Xe!im  Air  Ae:t 
(X'K  C.eeele!  e)l  l>e!ele!riil  Ke!gnl;itie)ns 
(iPM.S  (Xjutinnems  |)iirenne!te!r  me)nite)ring 
syste!m 

(iMI  (;nirtMaste!r  MimnlaeXm ing  Ine:. 

I'XTI'  Kleedreenie;  Re!pe)rting  re)e)l 

ESP  Ele!e;tre)statie;  |)re!e:ipitate)r 

EPA  Envire)nme!ntiil  Pre)te!e:tie)n  Age!ne;y 

I'HH  |■|nieli/,e!el  h(!el  e:e)ml)nstie)n 

I’K  I’euleral  Re!giste!r 

E.SI  Eleirielii  Sngeir  Inelnstry 

CP.SP  (;re!at  Phiins  .Synlne!l.s  Plant 

I  lAP  I  l:izarele)ns  ear  pe)llntants 


I  IH1‘]S  I  le!iiltli-l)iise!el  e!missie)ns  st.imlarel 
III''  llyelre)ge!n  llneeriele! 

Ilg  Me!re:nry 

IIC.I  Ilvelre)ge!n  elileeriele! 

kWh  Kile)weitt  hours 

ISO  Inte!rnatie)niil  Stemelarels  Orgemiziitiem 

II)  Peennels 

El'O  Eanellill  geis 

MAOT  Miiximnm  ae:hie!Viihle!  e:e)ntre)l 
le!e:hne)le)gy 

MA  rS  Me!re:nry  Air  I'eexieis  Staneleirels 

M. SII  Mie:hig<m  Steite!  Unive!rsity 
MMHtn  Millieni  British  the!rm;il  emits 
NESIIAP  Natieenal  Emissieen  .Stanelarels  leer 

1  hiz.ireleens  Air  Peelintants 
NPRA  Natieemd  Pe!tre)e:he!mie:al  ami  Re!rine!rs 
Asse)e:iiitie)n 

N'lTAA  Natieenal  Te!e:hne)le)gy  Transler  iinel 
Aelv;me:e!me!nt  Ae;l 
NAIC.S  Neath  Ame!rie:an  Inelnstry 
Clcissil'ie;ation  Systeem 
NOx  Nitreege!!!  e)xiele! 

N. SR  Nenv  .Seeurex!  Re!vie!w 

OMB  Oirie:e!  eel  Memeigeemeent  ami  Bmlge!t 
PM  Piirtie-.nlate  imitte!!' 

PSU  Penn  State!  lJnive!rsity 
P.S  Pe!rre)rmane:e!  .Spexdliexetieai 
|)pm  Parts  ))e!r  millieni 
QA  Qmility  iissiinmex! 

QC:  Quality  e:e)ntre)l 

RI''A  Reegniiiteery  I'leexihility  Ae:t 

RIA  Reegnlateiry  lmpae;t  Analysis 

RPII  Re)e:he!sle!r  Pidilie;  lltilitiees 

RT(;  Reespemse  tee  e:e)mme!nl 

SCiR  Se!le!e:tive!  exitiilytie:  re!elne:tiem 

.SNCiR  Se!le!e:live!  mni-exitiilytie;  reeelmitiein 

SOi  Snllnr  elieixiele 

I'Btn/yr  Trilliem  British  theernnil  emits  j)e!r 
yeear 

TIKi  Teital  hvelre)e:ail)em 


TSM  Teital  seleudeul  medals 
TTN  Te!e:hne)le)gy  Tiansie!!'  Neetwenk 
t|)y  Teens  peer  ve!iir 

IIMRA  Unremeleeel  M.melatees  Reel’orm  Ae:t  eel 
1  nttf) 

II.S.  llniteel  Statees 

USOIIPA  IJ.S  (Xeecin  Iheeit  Peeweer  .Asse)e:icitie)n 
US  Seigar  Uniteeel  Steitees  Seegar  (',e)r|)e)i'alie)n 
UPE  lJ])|)e!r  preeeliedieni  limit 
IIARO  Utility  Air  Reegeilateay  Oreeei)) 

VCkS  Veeleentary  (ienisensees  Stanelarels 
VXX;  Ve)li)tile!  e)rgemie:  exempeeeenels 
\VM  Wieste  Manageement  Ine:. 

WEPCX)  \Yise:e)nsin  Elenitrie;  Peiwer 
(X)m])jmv 

WWW  Worlelwiele  Weeh 

Organization  oj  this  Document.  The 
infeirination  jiresenteel  in  this  jireamhle 
is  organizeel  as  follows: 

I.  Oeenei'al  Infeninatieen 

A.  Deiees  this  i!e:tie)n  ap])ly  te)  me!? 

B.  Where!  e:an  I  ge!t  a  e:e)]n’  e)i  this 
ele)e:enne!nt? 

|eielie:iiil  Re!vie!\v 

II.  Beeeikgreeeinel  Inle)rm<itie)n 

A.  (ihie)ne)le)gie:al  I  listeery  eef  Re!li)le!el 
Ae:tie)ns 

HI.  Sennmai'v  eel  This  L'inal  Reele! 

A.  Whiit  is  em  alie!e;te!el  se)e!re:e!? 

B.  What  eei’e  the  seil)e;ate!ge)rie!s  e)l  he)ile!rs 
iinel  pie)e:e!ss  heeiiters? 

What  eemissiem  limits  ami  weirk  prae:tie;e! 
stanelaiels  iire!  heeing  iiiiiilizeel? 

D.  Whiit  are!  the  ie!epiire!me!nts  eleiring 
])e!rie)els  eel  starteij)  ami  sluiteleiwn? 

E.  What  are!  the!  te!sting  ami  initial 
e:e)mpliime:e!  re!e]eeire!me!nts? 

!•'.  What  are!  the!  e:e)ntineie)eis  ceimiiliamie 
re!e|nire!me!nts? 
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(i.  What  ari!  IIk;  coiniilianco  dalas? 

IV.  Siimniarv  ol  .Si^nilicant  (3ian'>(!.s  .Since; 

Proposal 
A.  Ap|)li(:al)ilily 
15.  .S\il)cal(;gori(;s 

(i.  P(;rl()rmanc(;  I'cst  Ki;(|uir(;ni(;nls 

D.  Lliiiissioii  I.iinits 

8.  Work  Praclico  R(;(|iiir(:moiil 

I''.  Av(;raging 'riinos  n(;liiiilions 

C;.  Lln(;rgy  Assossmoiil 

II.  Starluj)  and  Shutdown  l)(;rinilions 

1.  ^'lu;l  Sami)ling  l-'rocinoncy 

).  yM'Iirinalivo  Dolonsc; 

V.  Oilier  Actions  Wo  Arc  Taking 

VI.  Iiniiacts  ol'This  Mnal  Rulo 

A.  Whal  an;  tin;  incr(;nH;nlal  air  inijiacts? 
15.  What  an;  the;  ii«:r(;in(;ntal  water  and 
solid  waste;  iin|)ae;ts? 

(i.  Whal  are;  the  incre;nie;ntal  e;ne;rgy 
ini])ae;ls? 


13.  VVlnil  are;  the;  ine;re;nu;nlal  exist  ini|)ae:ls? 
li.  Whiit  are;  the;  e;e:e)iie)iiiie;  iinpaeils? 

F.  Whiit  iire;  the;  he;nelils  eilTliis  linal  rule? 
(;.  Whiit  iiri;  the;  ine;re;nie;ntiil  se;e:e)neliiry  air 
iinpaeits? 

VII.  .Stiilnleirv  anel  l'ixe;e:ntive;  Oreler  Re;vie:ws 
A.  Fxe;e:nlive;  Orele;r  12t5(i();  Re;gnliite)rv 
Pliinning  anel  Re;vie;w  iinel  Exe;e;ntive; 
Orele;r  IS-'ilili:  linjireiving  Re;giiliitie)n  iinel 
Re;gnliile)ry  Re;vie;w 
15.  Pii])e;rwe)rk  Re;ehie:tie)n  Ae:l 
(i.  Re;gnlate)ry  l'le;xil)ility  Ae.l 
13.  Unrnneleeel  Maneliiles  Releirin  Ae:l 
K.  Fxeeaitive;  (3rele;r  i:5i:52:  I'eeeleralisin 
1''.  Fxeeaitivi;  (3rele;r  13175:  Oeinsnlliiliein 
anel  (ieieirelinalieni  with  tneliiin  Trihiil 
(ie)ve;rnnie;iits 

Cj.  Exe;e:ntive;  Oreler  131)45:  Preite;e:lie)n  eil' 
C'.hilelre;n  Irenn  Envireinniental  Itealth 
Risks  iinel  .Sal’ety  Risks 


It.  Exei'.nlive;  Orele;r  13211:  Ae:tieiiis 
(;oiie:e;rning  Reigulatieins  '1  hat 
.Signilie:iintly  AITe;e:l  Energy  Supply, 
llislrihntieni,  eir  Use; 

1.  National  'I'e;e:hne)leigy  ■fransler  anel 
Aelvane:e;nie;nt  Ae;l 

).  Exe;e:nlive;  Orele;r  128?)8:  l''e;de;riil  Ae:lieiiis 
tei  Aelelre;ss  Envire)niiie;iiliil  )iislie;e;  in 
Mineirity  Peipnlatieiiis  anel  Ee)W-lne:e)nie; 
Peipuliitieiiis 

K.  C'.eingressienial  Re;vie;w  Ae:l 
I,  (ieneral  Information 
A.  Doas  Ihis  (iction  apply  to  nia? 

Tlie  regulate;d  categories  and  entities 
potentially  affected  by  this  action 
include; 


TABLE  2— Potential  Regulated  Categories  and  Entities  Affected 


Category 

NAICS  code’ 

Examples  of  potentially  regulated  entities 

Any  industry  using  a  boiler  or  process  heater  as  defined  in  the  final  rule . 

211 

Extractors  of  crude  petroleum  and  natural 
gas. 

321 

Manufacturers  of  lumber  and  wood  prod¬ 
ucts. 

322 

Pulp  and  paper  mills. 

325 

Chemical  manufacturers. 

324 

Petroleum  refineries,  and  manufacturers 
of  coal  products. 

316,  326, 

Manufacturers  of  rubber  and  miscella- 

339 

neous  plastic  products. 

331 

Steel  works,  blast  furnaces. 

332 

Electroplating,  plating,  polishing,  anod¬ 
izing,  and  coloring. 

336 

Manufacturers  of  motor  vehicle  parts  and 
accessories. 

221 

Electric,  gas,  and  sanitary  services. 

622 

Flealth  services. 

611 

Educational  services. 

’  North  American  Industry  Classification  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  jnovides  a  guide 
for  readers  regarding  entities  likely  to  be 
reigulated  by  this  reconsideration  action. 
To  determine  whether  your  facility  may 
be  affected  by  this  reconsideration 
action,  you  should  examine  the 
a])i)licability  criteria  in  40  CFR  03.748.5 
of  snbpart  DDDDD  (National  Emission 
.Standai’ds  for  Hazardous  Air  Pollutants 
(NE.SHAP)  for  Industrial,  Commercial, 
and  In.stitutional  Boilers  and  Process 
Heaters).  If  you  have  any  que.stions 
regarding  the  ajjplicability  of  this  final 
rule  to  a  particidar  entity,  consult  either 
the  air  permitting  anthoritv  for  the 
entity  or  your  EPA  regional 
re])resenlative.  as  listed  in  40  CFR  03.13 
of  subjiart  A  (Ceneral  Provisions). 

11.  Whaiv  can  I  get  a  copy  of  this 
document? 

In  addition  to  being  available  in  the 
docket,  an  electronic  coj)y  of  this  action 
will  al.so  be  available  on  the  WWW 
through  the  TTN.  Following  signature,  a 


copy  of  the  at:tion  will  be  posted  on  the 
TTN’s  policy  and  guidance  page  for 
newly  proposed  or  promulgated  rules  at 
the  following  address:  http:// 
www’.epa.gov/ttn/oarpg/.  The  TTN 
jirovides  information  and  technology 
exchange  in  various  areas  of  air 
pollution  control. 

C.  Judicial  Review 

Under  the  CAA  section  3()7(t))(l). 
judicial  review  of  this  final  rule  is 
available  only  by  filing  a  petition  for 
review  in  the  U..S.  Court  of  Appeals  for 
the  District  of  Columbia  Cii’cnit  by  April 
1, 2013.  Under  CAA  .section 
3()7(d)(7)(B).  onlv  an  objection  to  this 
final  rule  that  was  raised  with 
reasonable  specificity  during  the  jieriod 
for  jiublic  comment  can  be  rai.sed  during 
judicial  review.  Note,  under  CAA 
.section  3()7(b)(2),  the  requirements 
e.stablished  by  this  final  rule  may  not  be 
challenged  sejiarately  in  any  civil  or 
criminal  jjroceedings  brought  by  the 
EPA  to  enforce  these  requirements. 


II.  Background  Information 

A.  Chronological  Histoiy  of  Related 
Actions 

(3n  March  21. 2011,  the  EPA  i.ssued 
final  standards  for  new  and  existing 
industrial,  commercial,  and  institutional 
boilers  and  jjrocess  heaters,  pursuant  to 
its  authority  under  section  112  of  the 
CAA.  (3n  the  same  day  as  the  final  rule 
was  issued,  the  EPA  stated  in  a  separate 
notice  that  it  jilanned  to  initiate  a 
reconsideration  of  several  jirovisions  of 
the  final  rule.  This  reconsideration 
notice  identified  several  inovisions  of 
the  March  2011  final  rule  where 
additional  public  comment  was 
appropriate.  This  notice  also  identified 
several  issues  of  central  relevance  to  the 
I'ulemaking  where  reconsideration  was 
apjiropriate  under  CAA  .section  307(d). 

On  May  18,  2011,  the  EPA  issued  a 
notice  to  postpone  the  effective  date  of 
the  March  21,  2011  final  rule.  Following 
promulgation  of  the  final  rule,  the  EPA 
received  petitions  for  reconsideration 
from  the  following  organizations 
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(“Petitioners”):  AIF,  DSCHi’A,  Alve.ska 
Pil)eline,  ACC.  AllFA,  AISl.  ACCCI, 

AMP.  API.  NPRA.  AIK.  Citizens  Energy 
(ironi)  (CE(;).  CUK).  CMl,  Distric:! 

Energy  St.  Paul,  ESI,  CPSP,  Hovensa 
E.E.(i..  re.st)ro  Hawaii  (iorp..  Industry 
Coalition  (AEKcPA  e/  o/.).  JEED-VVl'N 
Inc..  MSI).  PSU,  Purdue  llniyersity, 
Renoyar  Energy  Corp..  RPIJ.  Sierra  Club, 
Soutli(!aslern  Eumber  Manufacturers 
A.ssociation,  State  of  Wasliington 
Hepartnient  of  Ecology,  HCSE,  IIARC, 

IIS  Sugar.  \YM  and  WEPCO.  Copies  of 
the.se  petitions  are  proyidixl  in  the 
(locket  (see  Dock(^t  ID  No.  EPA-llQ- 
()AR-2()()2-()().'iH).  Petitioners,  pursuant 
to  CAA  .s(;ction  2()7((1)(7)(H).  nupiestcul 
that  th(!  EPA  niconsider  nunnM'ous 
])royisions  in  the  rule.  On  December  23. 
2011,  the  EPA  grant(ul  the  petitions  for 
r(H:onsi(l(;ration  on  certain  issues,  and 
propo.sed  certain  nn  isions  to  the  final 
rule  in  r(;spon.se  to  the  r(!consi(leration 
pfititions  and  to  address  the  issues  that 
the  EPA  pnn’iously  identified  as 
warranting  reconsideration.  That 
propo.sal  solicited  comment  on  .seyeral 
.sp{;cific  aspcicts  of  the  rule,  including: 

•  Reyisingtlu!  jjropo.sed 
suhcatcigories. 

•  Solicitation  of  new  data  or 
corr(!(:tions  to  existing  data  to  reyise 
(anission  standards  calculations. 

•  Establishing  an  alternatiye  TSM 
limit. 

•  Apj)ropriateness  of  an  alternatiye 
rSM  limit  for  the  licpiid  subcategories. 

•  Establishing  work  ])ractice 
.standards  for  dioxin/hiran  (anissions. 

•  Reyising  the  efficiency  assumptions 
for  the  alternatiye  output-based 
(anission  standards. 

•  Accommodating  canissions 
ayeraging  ])royi.sions  in  the  altcanatiye 
output-based  (anission  standards. 

•  Establishing  a  mercury  fuel 
sptjcification  through  which  gas-final 
boilers  that  us(5  a  fuel  other  than  natural 
gas  or  refinery  gas  may  la;  considered 
Cas  1  units. 

•  Establishing  a  work  practice 
.standard  for  limited  u.se  units. 

•  Proyiding  an  affirmatiye  (l(;fen.se  for 
malfunction  eyents. 

•  Reyisions  to  tin;  monitoring 
napiirements  for  oxygen  in  the  March 
2011  final  rule. 

•  Establishing  a  full-load  stack  te.st 
napnrement  for  carbon  monoxide 
coujiUal  with  continuous  oxygen 
(oxygen  trim)  monitoring. 

•  Reyising  PM  monitoring 
napiinanents  from  HEMS  to  HPMS  and 
exem])ting  biomass  units  from  PM 
(IPMS  r(;(pdrements. 

•  Reyising  iiKircury  monitoring 
r(;(iuirement.s  to  allow  for  an  alternatiye 
mercury  HEMS. 


•  Honsidering  use  of  SCT  HEMS  to 
(lemon.strate  coinjiliance  with  HHl 
limits. 

•  Minimum  data  ayailability 
proyisions. 

•  Ayeraging  times  for  monitored 
l)aramet(;rs  and  pollutants. 

•  Reyi.sed  m(;th()(ts  for  computing 
minimum  (let(;ction  leyels. 

•  Proyiding  an  alt(;rnatiye  HO 
emission  limit  ba.sed  on  HO  HfiMS  data. 

•  Soliciting  additional  data  to  set 
MAHT  floor  emission  limits  for  non¬ 
continental  h(|ui(l  units. 

•  Sel(;cting  a  99  ])ercent  confidence 
interyal  for  .setting  the  HO  emission 
limit. 

•  Tune-up  frecjiiencies,  timing  of 
initial  tuiu;-ups  and  adjusted  tune-up 
re(]uirements  for  shutdown  units. 

•  Scope  and  duration  of  the  energy 
a.ss(;.ssment  and  (l(;a(thne  for  com])leting 
the  as.s(;ssment. 

•  R(;yising  work  practic(;s  (luring 
startup  and  shutdown. 

•  Reyisions  to  certain  exemptions, 
including  units  .serying  as  control 
deyices,  waste  heat  pr()(:(;ss  heaters, 
units  firing  comparable  fuels  and 
lusidential  uidts. 

•  R(;yisions  to  r(;(luce(l  testing 
fr(;(piency  for  emission  limits  that  are 
e.stablished  at  minimum  detection 
l(;yels. 

•  R(;m()ying  fuel  analysis 
r(;(iuirements  for  gas  1  fuels  at  c()-fir(;(l 
units. 

•  R(;yision.s  to  automating  t(;chni(iues 
for  coal  sampling. 

•  R(;yision.s  to  emi.ssions  ay(;raging 
across  subcategori(;s  when  units  ojit  to 
switch  to  natural  gas. 

•  Honsideration  of  a  new  sid)cat(;g()ry 
for  uidts  installed  and  n.sed  in  place  of 
tlanis. 

In  this  action,  the  EPA  is  finalizing 
nudti])le  chang(;s  to  the  March  2011 
final  rule  after  considering  public 
comments  on  the  items  under 
reconsideration. 

III.  Summary  of  This  Final  Rule 

As  stated  aboye,  the  Dec(;mber  23. 
2011  jiropo.sed  rule  addres.sed  specific 
issues  and  proyisions  the  EPA  idiailified 
for  reconsideration.  'I’liis  summary  of 
the  final  rule  reflects  the  changes  to  40 
HER  jiart  03.  snbpart  DDDDD  (March  21. 
2011  final  rule)  in  regards  to  those 
proyisions  identified  for  reconsideration 
and  on  other  discrete  matters  identifi(;d 
in  re.si)()nse  to  comments  or  data 
receiyed  during  the  comment  |)erio(l. 
Information  on  other  proyisions  and 
issues  not  jiroposed  for  niconsideration 
is  contaimid  in  the  notice  and  record  for 
the  2011  final  rule.  j.See  70  FR  15008) 
This  .section  summariz(;s  the 
recpiirements  of  this  action.  Section  IV 


below  jiroyides  a  summary  of  the 
significant  changes  to  the  March  21, 

2011  final  rule. 

A.  What  is  an  soiircfi? 

'I’his  final  rule  revises  the  list  of 
exemptions  in  03.7491  to  include 
residential  boilers  that  may  be  located  at 
an  indu.strial,  commercial  or 
institutional  major  source.  'I'he 
exem])ti()n  for  boilers  or  proc(;.ss  lu;aters 
used  sp(;(:ifically  for  re.s(;arch  and 
(leyelo]nnent  has  been  revised  to 
include  b()il(;rs  u.sed  for  certain  t(;.sting 
purj)o.se.s. 

B.  W'hdt  me  thu  suhcatf^gorios  ofboiUns 
and  pi'ocass  haators? 

In  this  final  rule,  we  are  finalizing 
.sejiarate  subcat(;gories  for  heavy  h(]ui(l- 
fired,  light  h(]ui(l-fired  and  liquid-fired 
units  in  non-continental  locations  for 
PM  and  HCl,  pollutants  that  are 
(le])en(l(;nt  on  combustor  (l(;sign.  In 
addition,  a  new  subcatcjgory  for  co.d- 
fired  fluidized  bed  boil(;rs  with 
int(;grat(;d  fluidized  bed  lu;at  exchangers 
has  be(;n  included  in  the  final  rule  for 
HO  which  is  deijendent  on  boiler 
design.  Finally,  we  are  finalizing  the 
subcat(;g()ry  for  PM  at  coal/fossil  solid 
units  across  all  coal  condjustor  designs. 

What  amission  limits  and  work 
practica  standards  ara  baing  fiindizad? 

You  must  meet  the  (Miiission  limits 
pre.sent(;(l  in  Table  3  of  this  preamble  for 
(;a(:h  snbcat(;gory  of  units  li.sted  in  the 
table.  This  final  rule  inclu(l(;s  19 
sub(:ateg()ri(;s,  which  are  bas(;(l  on  ludt 
(l(;.sign.  New  and  existing  units  in  tbr(;e 
of  the  subcat(;gories  are  subject  to  work 
])ractices  standards  in  lieu  of  emission 
limits  for  all  jjollutants.  Numeric 
(;mi.ssion  limits  are  finahz(;(l  for  mnv 
and  existing  sourccjs  in  (;ach  of  the  ()th(;r 
l(i  subcat (;gori(;s. 

'fhe  changes  associated  with  the 
emission  limits  are  due  to  mnv  data, 
corrections  to  old  data,  and  iny(;nt()rv 
changes.  In  summary,  for  (;xisting 
subcategories,  for  the  HHl  emission 
limits.  10  are  more  stringent,  3  are  le.ss 
stringent  and  1  remained  the  .same  from 
the  March  21, 2011  final  rule;  for  the 
mercury  (;missi()n  limits,  3  are  more 
.stringent  and  11  are  less  .string(;nt  from 
the  March  21. 2011  final  rule;  for  the 
PM  (;mi.ssi()n  limits,  2  are  more 
stringent,  7  are  less  stringent  and  5  are 
unchanged  from  the  March  21 , 201 1 
final  rule:  and  for  the  HO  emi.ssion 
lindts.  4  are  more  stringent  and  10  are 
less  stringent  from  the  March  21, 2011 
final  rule.  For  new  subcat(;gorie.s,  for  the 
HHl  emission  limits,  13  are  Uxss 
stringent  and  1  is  unchanged  from  the 
March  21,  2011  final  rule:  for  the 
m(;rcury  emission  limits,  11  are  more 
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stringent,  2  are  less  stringent  and  1  is  are  less  stringent  and  5  are  unchanged  stringent  and  11  are  less  stringent  from 

unchanged  from  the  March  21, 2011  Iroin  the  March  21, 2011  final  rule;  and  the  March  21,  2011  final  rule, 

final  rule;  for  the  PM  emission  limits,  9  for  the  CO  emission  limits,  :i  are  more 

TABLE  3— Emission  Limits  for  Boilers  and  Process  Heaters 


[Ib/MMBtu  heat  input  basis  unless  noted;  alternative  output  based  limits  are  not  shown  in  the  summary  table  below] 


Subcategory 

Filterable  PM 
(or  total  selected 
metals) 

(lb  per  MMBtu  of 
heat  input)  3 

HCI 
(lb  per 
MMBtu  of 
heat 
input)  3 

Mercury 
(lb  per 
MMBtu  ot 
heat 

input)  3 

CO 

(ppm  @3% 
oxygen) 3 

Alternate  CO 
CEMS  limit, 
(ppm  @3% 
oxygen) 

Existing— Coal  Stoker  . 

0.040  (5.3E-05)  ... 

0.022 

5.7E-06 

160 

340 

Existing — Coal  Fluidized  Bed  . 

0.040  (5.3E-05)  ... 

0.022 

5.7E-06 

130 

230 

Existing — Coal  Fluidized  Bed  with  FB  heat  exchanger  . 

0.040  (5.3E-05)  ... 

0.022 

5.7E-06 

140 

150 

Existing — Coal-Burning  Pulverized  Coal  . 

0.040  (5.3E-05)  ... 

0.022 

5.7E-06 

130 

320 

Existing— Biomass  Wet  Stoker/Sloped  Grate/Other  . 

0.037  (2.4E-04)  ... 

0.022 

5.7E-06 

1,500 

720 

Existing— Biomass  Kiln-Dried  Stoker/Sloped  Grate/Other . 

0.32  (4.0E-03)  . 

0.022 

5.7E-06 

460 

ND 

Existing — Biomass  Fluidized  Bed  . 

0.11  0-2E-03j  . 

0.022 

5.7E-06 

470 

310 

Existing — Biomass  Suspension  Burner . 

0.051  (6.5E-03)  ... 

0.022 

5.7E-06 

2,400 

•=2  000 

Existing — Biomass  Dutch  Ovens/Pile  Burners  .... 

0.28  (2.0E-03)  . 

0.022 

5.7E-06 

770 

‘=520 

Existing — Biomass  Fuel  Cells  . 

0.020  (5.8E-03)  ... 

0.022 

5.7E-06 

1,100 

ND 

Existing — Biomass  Hybrid  Suspension  Grate  . 

0.44(4.5E-04)  . 

0.022 

5.7E-06 

2,800 

900 

Existing — Heavy  Liquid  . 

0.062  (2.0E-04)  ... 

0.001 1 

2.0E-06 

130 

ND 

Existing — Light  Liquid  . 

0.0079  (6.2E-05) 

0.001 1 

2.0E-06 

130 

ND 

Existing — non-Continental  Liquid  . 

0.27  (8.6E-04)  . 

0.0011 

2.0E-06 

130 

ND 

Existing — Gas  2  (Other  Process  Gases)  . 

0.0067  (2.1E-04) 

0.0017 

7.9E-06 

130 

ND 

New — Coal  Stoker . 

0.0011  (2.3E-05) 

0.022 

8.0E-07 

130 

340 

New — Coal  Fluidized  Bed  . 

0.001 1  (2.3E-05) 

0.022 

8.0E-07 

130 

230 

New— Coal  Fluidized  Bed  with  FB  Heat  Exchanger  .... 

0.0011  (2.3E-05) 

0.022 

8.0E-07 

140 

150 

New — Coal-Burning  Pulverized  Coal  . 

0.0011  (2.3E-05) 

0.022 

8.0E-07 

130 

320 

New— Biomass  Wet  Stoker/Sloped  Grate/Other  ... 

0.030  (2.6E-05)  ... 

0.022 

8.0E-07 

620 

390 

New— Biomass  Kiln-Dried  Stoker/Sloped  Grate/Other  .. 

0.030  (4.0E-03)  ... 

0.022 

8.0E-07 

460 

ND 

New — Biomass  Fluidized  Bed  . 

0.0098  (8.3E-05) 

0.022 

8.0E-07 

230 

310 

New — Biomass  Suspension  Burner  . 

0.030  (6.5E-03)  ... 

0.022 

8.0E-07 

2,400 

<=2  000 

New— Biomass  Dutch  Ovens/Pile  Burners  . 

0.0032  (3.9E-05) 

0.022 

8.0E-07 

330 

‘=520 

New— Biomass  Fuel  Cells . 

0.020  (2.9E-05)  ... 

0.022 

8.0E-07 

910 

ND 

New — Biomass  Hybrid  Suspension  Grate  . 

0.026  (4.4E-04)  ... 

0.022 

8.0E-07 

1,100 

900 

New — Heavy  Liquid  . 

0.013  (7.5E-05)  ... 

4.4E-04 

4.8E-07 

130 

ND 

New — Light  Liquid  . 

0.0011  (2.9E-05) 

4.4E-04 

4.8E-07 

130 

ND 

New— Non-Continental  Liquid  . 

0.023  (8.6E-04)  ... 

4.4E-04 

4.8E-07 

130 

ND 

New — Gas  2  (Other  Process  Gases) . 

0.0067  (2.1E-04) 

0.0017 

7.9E-06 

130 

ND 

NA-Not  applicable;  ND-No  data  available 
33-run  average,  unless  otherwise  noted. 

‘’30-day  rolling  average,  unless  otherwise  noted. 
‘’10-day  rolling  average. 


VVt!  al.so  are  finalizing  a  work  practice 
standard  for  dioxin/fnran  emissions 
Irom  all  snhcategories. 

D.  What  aro  the  reciuiremenis  during 
periods  o  f  startup  and  shutdown? 

We  are  finalizing  revised  work 
jjractice  standards  for  periods  of  startnj) 
and  shutdown  to  better  reflect  the 
maximum  achievable  control 
technology  during  those  i)eriods.  In 
addition,  we  are  finalizing  definitions  of 
startup  and  shutdown.  We  are  defining 
.startnj)  as  the  |)eriod  between  the  state 
of  first-firing  of  fuel  in  the  unit  after  a 
shutdown  to  the  })eriod  where  the  unit 
first  sn])])lies  steam.  We  are  defining 
shutdown  as  the  ])eriod  that  begins 
wben  no  more  steam  is  snj)])lied  or  at 
the  i)oint  of  no  fuel  being  fired  in  the 
unit.  For  ])eriods  of  .startnj)  and 
.shutdown,  we  are  finalizing  the 
following  work  j)ractice  standard:  Yon 
mn.st  oj)erate  all  continnons  monitoring 


systems  during  startnj)  and  shutdown. 
For  startnj),  yon  must  u.se  one  or  a 
combination  of  the  li.sted  clean  fuels, 
(luce  yon  .start  firing  coal/solid  fossil 
fuel,  biomass/bio-based  solids,  heavy 
li(jnid  fuel,  or  gas  2  (other)  gases,  yon 
mn.st  engage  all  of  the  apj)licable  control 
devices  excej)t  limestone  injection  in 
FBC  boilers,  dry  scrubber,  fabric  filter, 
SNCK  and  SCR.  Yon  mn.st  start  yonr 
limestone  injection  in  1<T3C  boilers,  dry 
scrubber,  fabric  filter,  SNCR  and  SCR 
sy.stems  as  exj)editionsly  as  j)o.ssible. 
During  shutdown  while  firing  coal/solid 
fossil  fuel,  biomass/bio-based  solids, 
heavy  licjnid  fuel,  or  gas  2  (other)  ga.ses 
during  shutdown,  yon  mn.st  oj)erate  all 
aj)j)licahle  control  devices.  excej)t 
limestone  injection  in  FBC  boilers,  drv 
scrubber,  fabric  filter,  SNCR  and  SCR. 
Yon  must  comj)ly  with  all  aj)j)licable 
enii.ssions  and  oj)erating  limits  at  all 
times  the  unit  is  in  oj)eration  excej)t  for 


j)eriod.s  that  meet  the  definitions  of 
startup  and  shutdown  in  this  snbj)art, 
during  which  times  yon  must  comj)lv 
with  these  work  j)ractice.s.  Yon  mn.st 
keej)  records  during  periods  of  startup 
or  shutdown.  Yon  must  keep  records 
concerning  the  date,  duration,  and  fuel 
usage  (hiring  startnj)  and  shutdown. 

E.  What  are  the  testing  and  initial 
coin plia nee  requireinen ts ? 

We  are  reijniring  that  the  owner  or 
oj)erator  of  a  new  or  existing  boiler  or 
j)roces.s  heater  conduct  j)erformance 
tests  to  demonstrate  comj)liance  with  all 
aj)j)licable  emission  limits.  This  final 
ride  adds  the  reejnirement  to  conduct 
initial  and  annual  .stack  te.sts  to 
determine  comj)liance  with  the  TSM 
emission  limits  using  EPA  Method  29 
for  those  snhcategories  with  alternate 
TSM  limits. 
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F.  Wluil  aw  tlw  continuous  coin})liancc 
wquiwincnts? 

This  I'inal  rule  removes  the 
reciuirenient  lor  units  comhu.sting 
biomass  with  heat  input  capacities  of 
2.10  MMHtn/hr  or  greater  to  install, 
certify,  maintain  and  operate  a  CEMS 
measuring  I’M  (unissions.  This  final  rule 
re(piir(!S  units  combusting  solid  fossil 
fuel  or  heavy  licjuid  with  heat  input 
cajiacities  of  250  MM13tu/hr  or  greater  to 
install,  certify,  maintain,  and  operate 
I’M  C.l’MS.  Moreover,  owners  or 
oi)(!rator.s  of  units  combusting  .solid 
fo.ssil  fuel  or  heavy  li(|ui(l  with  heat 
input  caj)acities  of  250  MMBtu/hr  or 
griiater  are  allowiul  to  install,  centifv. 
maintain  and  ojierate  I’M  CEMS  as  an 
alternative  to  the  use  of  I’M  Cl’MS, 
consistent  with  regulations  for 
similarly-sized  commercial  and 
imiu.strial  solid  waste  incinerators  units 
and  ECiUs  subject  to  the  MATS.  )ust  as 
units  using  I’M  Cil’MS  will  not  he 
recpiired  to  conduct  parameter 
monitoring  for  I’M.  units  using  I’M 
CEMS  will  not  he  required  to  conduct 
parameter  monitoring  for  I’M. 

rhis  final  rule  also  includes  an 
alternative  method  of  demonstrating 
continuous  compliance  with  the  HCl 
emission  limit.  This  nuithod  allows 
using  .SO2  emissions  as  an  alternate 
o|)(!rating  limit.  'I’liis  method  of 
demonstrating  continuous  compliance 
will  h(!  allowed  only  on  a  unit  that 
utilizes  a  S()2  CEM.S  and  an  acid-gas 
control  t(!chnology  including  wet 
.scruhh(;r.  dry  .scrubbers  and  duct 
•sorhemt  injection.  Boilers  or  ])roce.ss 
heaters  subject  to  an  HCl  emission  limit 
that  demonstrate  coinjiliance  with  an 
.S()2  CEMS  would  he  reepdred  to 
maintain  the  3()-{lay  rolling  average  SO2 
emission  rate  at  or  below  the  highest 
hourly  average  .SO2  concentration 
measured  during  the  mo.st  recent  MCI 
performance  test. 

a.  What  aw  the  compliance  dates? 

For  exi.sting  sources,  the  El’A  is 
establishing  a  (H)mpliance  date  of 
January  31, 201  (i.  New  sources  must 
comply  by  January  31, 2013,  or  upon 
startuj),  whichever  is  later.  New  sources 
are  defined  as  sources  which 
commenced  con.struction  or 
reconstruction  on  or  after  June  4.  2010 
pursuant  to  section  112(aj(4j. 

Commenters  have  argued  that  the  3- 
year  compliance  deadline  the  El’A  is 
establishing  for  existing  .sources  to  meet 
the  standards  does  not  j)rovide  them 
with  sufficient  time  to  meet  the 
standards  in  view  of  the  large  numher 
of  sources  that  will  l)e  competing  for  the 
needed  resources  and  materials  from 
engineering  consultants,  permitting 


authorities,  equipment  vendors, 
construction  contractors,  financial 
institutions,  and  other  critical  su])pliers. 

As  an  initial  matter,  we  note  that 
manv  sources  subject  to  the  emission 
standards  in  the  final  rule  should  he 
able  to  meet  the  .standards  within  three; 
years,  even  those  that  need  to  install 
pollution  control  technologies  to  do  so. 

In  adtlition,  many  sources  subject  to  the 
nde  are  gas  fired  units  or  small  boilers 
(less  than  10  MMBtu/hr)  and  will  not 
need  to  install  controls  in  order  to 
demon.strate  compliance,  as  the.se 
sources  are  subject  to  work  jiractice 
standards.  For  the.se  .sources,  the  3-y(;ar 
compliance  deadline  is  highly  unlikely 
to  he  problematic  either  in  general,  or 
with  respect  to  the  claims  commenters 
have  made  about  the  j)ossihility  that  the 
demand  for  resources  related  to  control 
technology  will  exceed  the  supply. 

At  tlie  .same  time,  the  (iAA  allows  title 
V  permitting  authorities  to  grant 
sources,  on  a  cas(;-hy-case  basis, 
extensions  to  the  compliance  time  of  uj) 
to  one  year  if  such  time  is  needed  for 
the  installation  of  controls.  SeeCAA 
.section  T12(i)(4)(i)(A).  I’ermitting 
authorities  are  alreadv  familiar  with, 
and  in  many  cases  hav(;  (;xperience 
with,  aj)plying  the  1-year  extension 
authority  under  section  112(i)(4)(A) 
since  the  provision  a])])lie.s  to  all 
NE.SHAl’.  We  believe  that  should  the 
rang(;  of  circumstances  that  commenters 
have  cited  as  im|)eding  .sources’  ability 
to  install  controls  within  three  y(;ars 
materialize,  then  it  is  reasonable  for 
permitting  authorities  to  take  those 
circum.stances  into  consideration  when 
evaluating  a  source’s  r(;(juest  for  a  1-year 
extension,  and  wlien;  such  applications 
prove  to  he  well-foundeil,  it  is  also 
reasonable  for  perndtting  authorities  to 
make  the  1-year  extension  available  to 
a])])licants. 

In  making  a  determination  as  to 
whether  an  extension  is  approj)riate,  we 
believe  it  is  also  reasonable  for 
])ermitting  authorities  to  consider  the 
large  numht;r  of  pollution  control 
r(;trofil  projects  being  undertaken  for 
purj)ose.s  of  c:omplying  either  with  the 
standards  in  this  rule  or  with  those  of 
other  rules  such  as  MAT.S  for  the  |)ower 
sector  that  may  he  com])eting  for  similar 
resources. 

Further,  commenters  have  pointed  out 
that  in  .some  cases  o|)(;rators  of  exi.sting 
sources  that  an;  subject  to  the.se 
standards  and  that  generate  energy  may 
opt  to  meet  the  standards  by  terminating 
oj)erations  at  these  sources  and  building 
new  sources  to  replace  tin;  i;nergy 
generation  at  the  shut-down  sources. 
VVddle  the  ultimate  discretion  to  provide 
a  1-year  extension  lies  with  the 
j)ermitting  authority,  the  El’A  h(;lieve.s 


that  it  is  reasonable  for  permitting 
authorities  to  allow  the  fourth  year 
extension  for  the  installation  of 
re]dacement  sources  of  energy 
generation  at  the  site  of  a  facility 
ap])lying  for  an  extension  for  that 
purpo.se.  Sj)ecifically,  the  El’A  h(;lieves 
where  an  a])plicant  demonstrates  that  it 
is  building  replacement  .sources  of 
(;nergy  generation  for  pur]joses  of 
meeting  the  reepdrements  of  these 
.standards  such  a  rej)lacement  project 
could  he  deemed  to  constitute  the 
“installation  of  controls’’  under  .section 
112(i)(3)(B). 

In  a  ca.se  where  pollution  controls  are 
being  installed  or  onsite  replacement 
energy  generation  is  being  constructed 
to  allow  for  retirement  of  older,  under¬ 
controlled  energy  generation  units,  a 
determination  that  an  extra  year  is 
necessary  for  compliance  sliould  he 
r(;latively  straightforward.  In  order  to 
install  controls,  companies  are  likelv  to 
undertake  a  number  of  steps  relatively 
.soon  after  the  effective  date  of  the  ride, 
including  obtaining  necessary  building 
and  environmental  permits  and  hiring 
contractors  to  perform  the  con.struction 
of  the  emission  controls  or  rejilacement 
energy  generation  units.  This  should 
provide  sufficient  information  for  a 
pi;rmitting  authority  to  d(;termine  that 
emission  controls  are  being  installed  or 
that  replacement  energy  generation  is 
h(;ing  constructed.  As  a  result,  a 
jierndtting  authority  will  he  in  a 
position  to  make  a  determination  as  to 
wheth(;r  a  source’s  comjiliance  schedule 
will  exceed  3  years  and  to  ipiickly  make 
a  determination  as  to  when  an  extension 
is  apjjropriate. 

In  sum,  the  El’A  believes  that 
although  most,  if  not  all,  units  will  he 
able  to  fully  comply  with  the  standards 
within  3  years,  the  fourth  year  that 
j)(;rmitting  authorities  are  allow(;d  to 
grant  for  in.stallation  of  controls  is  an 
important  flexibility  that  will  a(ldn;.ss 
situations  where  an  extra  year  is 
nece.ssary.  Of  course  in  situations  where 
Id’A  is  the  permitting  authority,  we 
would  also  consider  the  above 
circumstances  when  acting  on  a  permit 
ajiplication. 

IV.  Summary  of  Significant  Clianges 
Since  Proposal 

The  El’A  has  made  numerous  changes 
in  this  final  rule  from  the  proposal  after 
consideration  of  the  jiuhlic  comments 
received.  Most  are  changes  to  clarifv 
ap]jlicahility  and  imjilementation  issues 
rai.sed  by  the  commenters.  The  public 
comments  received  on  the  projiosed 
changes  and  the  responses  to  them  can 
hi;  viewed  in  the  memorandum 
“Response  to  Comments  for  Imiu.strial, 
Commercial,  and  In.stitutional  Boilers 
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and  Process  Heaters  National  Emission 
Standards  for  Hazardous  Air  Pollutants” 
located  in  the  docket. 

/\.  Applicdhilitv 

Since  ])rojK)sal,  the  EPA  has  made 
certain  changes  to  the  applicahility  of 
this  final  rule.  We  have  clarified  that  the 
exemption  for  boilers  and  proce.ss 
heaters  used  for  research  and 
development  includes  l)oilers  used  for 
testing  the  proj^ulsion  systems  on 
military  vessels.  This  is  consistent  with 
the  intent  of  the  exemption  in  that  these 
test  boilers  do  not  provide  steam  for 
heating,  to  a  prof:ess,  or  other  non¬ 
propulsion  related  uses  hut  are  used 
exclusively  to  test  the  propulsion 
systems  of  nuclear-powered  aircraft 
carriers  that  are  undergoing  repair, 
overhaul,  or  installation. 

B.  SiilxAitegories 

As  de.scribed  in  the  preamble  to  the 
pro})o.sed  reconsideration  rule,  within 
the  basic  unit  tyi)e.s  of  boilers  and 
j)roce.ss  healers  there  are  different 
designs  and  combustion  sv.stems  that, 
while  having  a  minor  effect  on  fuel- 
de])endent  HAP  emissions,  have  a  much 
larger  effect  on  j)ollntants  whose 
emissions  dej)end  on  the  comhnstion 
conditions  in  a  boiler  or  process  heater. 

In  the  case  of  boilers  and  process 
heaters,  the  combustion-related 
])olhitants  are  the  organic  HAP.  In  the 
projjo.sed  rule,  we  identified  the 
following  17  suhcategories  for  organic 
HAP:  (1)  Pulverized  coal  units;  (2) 
.stokers  designed  to  burn  coal;  (3) 
fluidized  bed  units  designed  to  burn 
coal;  (4)  stokers  designed  to  burn  wet 
biomass;  (.5)  stokers  designed  to  burn 
kiln-dried  biomass;  (8)  Iluidized  bed 
units  designed  to  burn  biomass;  (7) 
suspension  burners  designed  to  burn 
biomass;  (8)  dutch  ovens/joile  burners 
designed  to  burn  biomass;  (9)  fuel  cells 
designed  to  burn  biomass;  (10)  hybrid 
suspension  grate  units  designed  to  burn 
biomass;  (11)  units  designed  to  burn 
heavy  licpiid  fuel;  (12)  units  designed  to 
burn  light  licpiid  fuel;  (13)  non¬ 
continental  licjuid  units;  (14)  units 
designed  to  burn  natural  ga.s/refinerv 
gas;  (l.'j)  units  designed  to  burn  other 
gases;  (10)  metal  ])roce.ss  furnaces;  and 
(17)  limited-u.se  units. 

In  this  final  rule,  we  are  also  adding 
a  .sei)arate  snhcategory  for  fluidized  bed 
units  with  a  iluidized  bed  heat 
exchanger  designed  to  burn  coal  and 
adjusted  the  definition  of  the  limited 
use  .sul)c:at(!gory. 

Fluidized  bed  boilers  are  designed  to 
combust  fuel  with  relatively  low  heating 
value  and  high  ash  compared  to  other 
combustor  designs.  Two  fuel  pro])ertie.s 
of  coal  are  heating  values  and  ash 


content.  As  the  heating  value  of  the  coal 
decrea.ses,  ash  content  increases. 
Fluidized  bed  boilers  are  designed  to 
have  large  tube  surface  areas  to  transfer 
heat  from  the  fuel  through  the  proce.ss 
of  conduction  and  convection,  hut  in 
some  cases  the  amount  of  tubii  surface 
area  in  the  furnace  for  heat  transfer  is 
insufficient.  In  order  to  overcome 
insufficient  heat  exchange,  certain 
Iluidized  Ixul  boilers  adopt  a  fluidized 
bed  heat  exchanger  design  to  achieve 
heat  transfer.  The  Iluidized  bed  heat 
exchanger  is  located  at  the  exit  of  the 
cyclone  section  of  the  unit.  This  design 
allows  the  boiler  to  combust  coal  witli 
a  lower  heating  value  than  a  coal-fired 
fluidized  bed  boiler  without  a  fluidized 
bed  heat  exchanger.  Therefore,  because 
tbis  boiler  design  does  have  tlifferent 
comhu.stion-related  HAP  emi.ssion 
characteristics,  a  new  suhcategcjry  of 
i:oal  fluidized  bed  with  integrated  heat 
exchanger  was  added  to  the  final  rule. 

'File  EPA  is  also  revising  the 
definition  of  the  limited  use 
snbcatcigory.  Many  affected  units 
oj)(!rate  on  standby  mode  or  low  loads 
for  periods  longer  than  the  ])ropo.sed 
definition  for  limited  use  units,  which 
limited  operation  to  870  hours  |)er  year. 
By  converting  to  a  ca])acity-factor 
approac:h.  we  are  allowing  more 
tlexihility  on  unit  operations  without 
increasing  emissions  or  harm  to  human 
health  and  the  environment.  For 
exam])le,  units  o])erating  at  10  percent 
load  for  8,700  hours  ])er  year  would 
emit  the  .same  amount  of  emissions  as 
units  operating  at  full  load  for  870  hours 
per  year.  Further,  it  is  teclmically 
infeasible  to  schedule  .stack  testing  for 
these  limited  use  units  since  these  units 
.serv(^  as  back  up  energy  sources  and 
their  ojjerating  schedules  can  be 
intermittent  and  unpreilictable.  The 
limited  use  subcategory  was  adjusted  to 
b(;  based  on  units  with  a  federallv 
enforceable  operating  limit  of  less  than 
or  ecpial  to  10  jjercent  of  an  average 
annual  capacity  factor. 

Cj.  Pdi'fonnancd  Tdst  Bnqiiireawnts 

'Fable  .'i  of  this  final  ride  has  been 
revised  to  add  performance  test 
j)roi:edure.s  for  conducting  performance 
stack  tests  for  demonstrating 
comjiliance  with  the  alternate  'FSM 
emi.ssion  limits.  In  the  reconsideration 
pro])osal,  we  propo.sed  emissions  limits 
for  'FSM  (i.e.,  arsenic,  heryllium, 
cadmium,  chromium,  lead,  mangane.se, 
nickel  and  selenium)  as  an  alternative  to 
the  propo.sed  PM  emission  limits  for 
many  of  the  suhcategories.  In  the 
preamble  to  the  proposed  rule,  we 
added  procedures  in  Table  0  of  the  rule 
for  conducting  fuel  analysis  for  total 
selected  metals  but  we  inadvertentlv 


failed  to  add  performance  test 
reipnrements  for  stack  .sampling  of  TSM 
emissions  in  'Fable  .5  of  the  rule. 

D.  Emission  Limits 

One  significant  change  since  projio.sal 
is  related  to  the  PM  emission  limits  for 
the  coal  suhcategories.  Several 
petitioners  di.sagreed  with  EPA’s 
position  to  set  (lifferent  PM  limits  for 
suhcategories  of  boilers  and  proce.ss 
heaters  based  on  the  fuel  used,  and 
instead  offered  information  to  sujijiort 
the  position  that  PM  should  he 
considered  a  combustion-based 
pollutant.  The  differences  in  PM 
jiarticle  size,  fouling  characteristics  and 
feasibility  of  certain  control 
technologies  on  certain  unit  designs 
suggested  that  PM  is  more  appropriately 
chcssified  as  a  combustion-based 
pollutant,  but  only  for  the  coal 
subcategories.  After  assessing  the  points 
raised  by  the  jietitioners,  the  EPA  agreed 
that  PM  emi.ssions  are  influenced  by 
unit  design,  and  fuel  type,  and  proposed 
to  create  combustion-based  pollutant 
suhcategories  for  coal  and  solid  fuels 
and  create  fuel-based  suhcategories  for 
liipiid  and  biomass  fuel  units.  'Fhe  EPA 
is  finalizing  a  single  PM  limit  for  all 
coal/solid  fossil  fuel  snbcategories,  and 
is  also  finalizing  emissions  limits  based 
on  PM  as  a  combustion-based  pollutant 
for  the  biomass  and  liipiid  fuel 
suhcategories. 

Another  change  from  jiropo.sal  is  that 
the  alternative  'FSM  emi.ssion  limits  are 
now  applicable  to  the  three  liipiid  fuel 
suhcategories.  Several  commenters 
provided  data  and  comments  supporting 
these  alternative  emi.ssion  standards  for 
non-mercury  metallic  HAP.  After 
assessing  the  revised  data  and  the  points 
made  by  the  commenters,  the  EPA 
agrees  that  the  limited  data  available  for 
liipiid  fuel  units  are  not  unique  to  this 
subcategory.  Based  on  the  EPA  agreeing 
with  the  commenters,  the  EPA  re¬ 
calculated  the  TSM  emission  limits  for 
the  liquid  fuel  suhcategories  and 
inclniled  them  in  the  final  rule. 

'Fhe  C(1  emi.ssion  limit  for  several 
suhcategories,  both  new  and  exi.sting, 
have  been  revised  to  reflect  a  CO  level 
that  is  consistent  with  MAC'F  for 
organic  HAP  reduction.  Several 
commenters  recommended  that  the  EPA 
evaluate  a  minimum  (X)  standard  (i.e., 
100  jiimi  corrected  to  7  jiercent  oxygen) 
to  serve  as  a  lower  bound  surrogate  for 
organic  HAP.  (iommenters  also 
provided  data  and  information  to 
siipjiort  such  a  standard,  and  noted  that 
the  EPA  has  taken  a  similar  ap])roach  in 
other  emi.ssion  .standards  under  section 
112. 

The  EPA  evaluated  whether  there  is  a 
minimum  CO  level  for  boilers  and 
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jaocoss  heaters  below  which  there  is  no 
further  benefit  in  organic  HAP 
reduction/destniclion.  Specifically,  we 
evaluated  the  relationship  between  (X) 
and  formaldehyde  using  the  available 
(lata  obtained  during  the  rulemaking. 
Formaldehyde  was  selecttul  as  the  basis 
of  the  organic  HAP  comjjarison  luicause 
it  is  the  most  jjnwalent  organic  HAP  in 
the  emission  database  and  a  large 
numh(;r  of  paired  tests  e.xi.sted  for 
boilers  and  process  h(!aters  for  CX)  and 
formaldehyde.  The  jjaired  data  show 
d{!cr(!asing  formaldehyde  emissions 
with  decreasing  (X)  emissions  down  to 
(X)  Uwels  around  300  j)pm,  supporting 
the  sel(!ction  of  (X)  as  a  surrogate  for 
organic  HAP  emissions.  A  slight 
increase  in  formaldehyde  emi.ssions  is 
oh.served  at  (X)  levels  below  around  200 
ppm,  suggesting  a  hniakdown  in  the  CO- 
formaldehyde  relationship  at  low  CX) 
levtils.  At  levels  lower  than  l.'jO  pjjin, 
the  iiKum  levels  of  formaldehyde  appear 
to  increa.se,  as  does  the  ov(;rall 
maximum  value  of  and  variability  in 
formaldehyd(!  (unissions.  Howev(!r,  w(! 
are  a  wan;  of  no  nuison  why  CX) 
concentrations  would  continue  to 
d(icr(!ase  and  formaldehyde 
concentrations  would  increa.se  as 
comhustion  conditions  iinjirove.  It  is 
possible;  that  impreci.se  formald(;hyde 
measur(;ments  at  low  concentrations 
(i.e.,  1-2  ])])m)  may  account  for  this 
slight  increa.se  in  formaldehyde 
(anissions  observed  at  (X)  levels  below 
100  ppm  corrected  to  7  j)erc(;nt  oxygen, 
based  on  this,  we  do  not  helieve  that 
such  nu;asurements  are  sufficiently 
reliahle  to  use  as  a  basis  for  establishing 
an  emissions  limit. 

Therefore,  bas(;d  on  the  above; 
analysis,  we  are  ])romulgating  a 
minimum  MA(T  floor  level  for  (X)  of 
130  j)j)m  corrected  to  3  percent  oxygen 
(which  is  {;(]uivalent  to  100  ppm 
corrected  to  7  percent  oxygen).  We  note 
this  is  the  same  ajjproach  u.sed  to 
(;.stablish  the  CX)  (;mis.sion  limit  of  100 
p])m  corr(;ct(;d  to  7  j)(;rcent  oxvgen  for 
the  Burning  of  Hazardous  Waste  in 
Boilers  and  Indu.strial  Furnaces  rule. 
Additional  di.scussion  of  the  rationale 
for  this  approach  can  he  found  in  the 
memoraiuium  “Revised  MACH’  Floor 
Analysis  (August  2t)12)  for  Industrial, 
(Xanmercial,  Institutional  Boilers  and 
Proc(;.s.s  H{;at(;rs  National  Fmis.sion 
.Standards  for  Hazardous  Air 
Pollutants — Major  Source." 

.Subcat(;gories  where  the  initial  MA('T 
lloor  90  percent  l)Pb  calculations  for  (X) 
W(;r(;  h;.ss  than  100  ppm  corrected  to  7 
])ercent  oxygen  (or  (;ciuivalently  130 
ppm  corr(;ct(;d  to  3  percent  oxygen)  are 
as  follows: 

•  New  and  Exi.sting  Subcat(;gories: 
Coal-FB,  Coal-PC.  H(;avy  Licpiid,  Light 


Li{]uid,  Non-Hontinenlal  Licpiid,  Proc(;.ss 
(las 

•  N(;w  Suhcat(;gori(;.s:  (X)al-Stok(;r 
We  believe;  a  (X)  hivel  of  130  I)])!!! 
corr(;ct(;d  to  3  percent  oxygen  is  an 
a])])ropriate  minimum  MAtlT  floor 
level.  Although  .some  m(;asurem(;nts 
show  (X)  h;vels  below  130  ppm 
corrected  to  3  p(;rcent  oxygen,  it  is  not 
ap|)ropriate  to  (;.stablish  a  low(;r  floor 
level  b(;cause  (X)  is  a  conservative 
surrogate  for  organic  HAP.  In  other 
words,  organic  HAP  emissions  are 
extremely  low  wh(;n  sourc(;s  operate 
und(;r  the  good  combustion  conditions 
recpiired  to  achieve  (X)  lev(;ls  in  the 
range  of  zero  to  100  ppm.  As  such, 
low(;ring  the  CX)  floor  b(;low  100  ppm 
will  not  provide  rt;ductions  in  organic 
HAP  (;missions.  Then;  are  myriad 
factors  that  affect  combustion  effici(;ncy 
and,  as  a  function  of  combustion 
efficiency,  (X)  emissions.  As 
combustion  conditions  imju'ove  and 
hydrocarbon  l(;vels  d(;cr(;a.se,  the  larger 
and  (;asier  to  comhust  com]K)unds  are 
oxidized  to  form  smaller  compounds 
that  are.  in  turn,  oxidized  to  form  (X) 
and  wat(;r.  As  comhustion  continues, 

(X)  is  then  oxidized  to  form  carbon 
dioxide  and  water.  B(;cause  (X)  is  a 
difficult  to  d(;strov  refractorv  com])ound 
(y.e.,  oxidation  of  (X)  to  carbon  dioxide 
is  the  slowci.st  and  last  .step  in  the 
oxidation  of  hydrocarbons),  it  is  a 
con.servative  surrogati;  for  d(;struction  of 
hydrocarbons,  including  organic  HAP. 

'I'he  conservative  nature  of  (X)  as  an 
indicator  of  good  combustion  i)ractic(;s 
is  suj)j)orted  by  our  data.  At  CO  levels 
less  than  100  l)inn  corr(;ct(;d  to  7  p(;rc(;nt 
oxygen,  our  data  indicate  that  there  is 
no  apparent  relation.shi])  h(;tw(;en  (X) 
and  organic  HAP  (i.e.,  formaldehyde). 
For  (;xamj)le,  a  source  with  a  (X)  level 
of  20  iJpm  may  have  the  same  measured 
formaldehyde  as  a  source  achieving  a 
(X)  emission  level  of  100  Jipm  corrected 
to  7  perc(;nt  oxyg(;n.  Sources  are 
recpiired  to  (;stahlish  op(;rating 
r(;{piirements  bas(;d  on  operating  h;vels 
that  were  demonstrated  during  tlie  t(;.st. 
.Sourc(;s  must  coinplv  with  th(;se 
operating  nitpiirements  on  a  continuous 
basis.  Compliance  with  th(;se 
retpiirements  ad(;(piat(;ly  as.surt;s  sourc(;s 
will  be  controlling  organic  HAP 
emi.ssions  to  MACiT  levels. 

As  d(;tailed  in  the  docketed 
memorandum  “B(;yond  tin;  Floor 
T(;chnology  Analy.sis  for  Major  Source 
Boilers  and  Proc(;.ss  Heaters  (Revis(;d 
August  2012),”  we  reviewed  the 
emi.ssion  limits  that  are  lH;coming  less 
stringent  since  the  March  2011  final  rule 
in  order  to  as.sess  whether  a  beyond  the 
floor  option  was  t(;chnically  achievable 
and  cost  eff(;ctive.  As  a  result  of  this 


review,  the  PM  emission  limits  for 
sev(;ral  n(;w  biomass  subcategories  have 
b(;en  changed  to  reflect  a  beyond  the 
floor  limit  of  0.03  Ib/MMBtu,  ba.sed  on 
the  limit  for  n(;w  hiomass  boilers  in  40 
(]FR  part  (iO  subparts  l)b  and  l)c.  Due  to 
the  low  mercury  emission  limits  for  new 
solid  fuel  boih;rs,  the.se  new  biomass 
units  an;  (;xpect(;d  to  install  a  fabric 
filler  level  of  control  in  order  to  nu;(;t 
the  new  source  mercurv  limits  for  the 
.solid  fuel  .subcat(;gory.  This  mercury 
control  has  the  co-b(;nefit  of  reducing 
PM  emi.ssions  down  to  l(;vels  of  0.03  lb/ 
MMBtu  so  lh(;re  is  no  incr(;nu;ntal  cost 
to  achieve  these  additional  reductions 
in  PM  for  the  bioma.ss  units  that  have  a 
design  heat  input  capacity  b(;tw(;en  10 
and  30  MMBtu/hr.  For  units  with  a 
di;.sign  heat  input  cajjacity  of  30 
MMBtu/hr  or  gr(;ater.  these  units  are 
aln;ady  subj(;ct  to  a  PM  limit  of  0.03  lb/ 
MMBtu  and  adjusting  lh(;se  new  source 
limits  to  this  h;vel  of  control  makes  the 
limits  consistent  b(;tween  both  rules, 
without  adding  additional  costs.  We  did 
not  identify  any  beyond  the  floor 
o])tion.s  for  existing  source  PM  limits  or 
new  and  (;xi,sting  limits  for  oth(;r 
pollutants  as  technically  leasible  or  cost 
effective. 

The  other  chang(;.s  associat(;d  with  the 
other  emission  limits  an;  due  to  n(;w 
data.  coiTCctions  to  old  data,  and 
inventory  changes.  In  summary, 
compared  to  the  l)(;cember  23,  2011 
propo.sed  limits  for  (;xisting  units,  the 
final  H(]l  emi.ssion  limits  remained  the 
.same;  for  the  final  mercury  (;mis.sion 
limits,  3  are  more  stringent,  10  are  less 
.string(;nt  and  1  is  unchanged:  for  the 
final  PM  emi.ssion  limits.  3  are  more 
.stringent,  are  l(;s.s  stringent  and  0  are 
unchanged:  and  for  the  final  (X) 
(;mi.ssion  limits.  3  are  more  .string(;nt 
and  11  are  less  stringent.  For  n(;w  units, 
compar(;d  to  the  projjo.sed  emission 
limits,  3  of  the  final  HCl  emission  limits 
are  more  stringent  and  11  remain{;d  the 
same;  for  the  final  mercury  emission 
limits,  10  are  more  stringent  and  4  are 
unchanged:  for  the  final  PM  emi.ssion 
limits,  .I  are  more  stringent,  2  are  le.ss 
stringent  and  7  are  unchanged;  and  for 
the  final  (X)  (;mi.s.sion  limits,  2  are  more 
stringent,  11  are  le.ss  stringent  and  1  is 
unchanged. 

E.  Work  Proctico  Uequironwnt 

In  this  final  ruh;  .several  changes  have 
been  made  to  the  work  jiractice 
re(|uirement  to  conduct  a  tune-up.  First, 
the  r(;{juirement  to  inspect  the  burner 
has  b(;(;n  revised  to  allow  units  that  sell 
eh;ctricity  to  scluidule  the  burner 
insjKiction,  as  well  as  the  air-to-fuel 
system  inspection,  at  the  time  of  the 
first  outage  but  not  to  exceed  30  months 
from  the  jjrevious  in.sp(;ction.  This 


7146 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2013/ Rules  and  Regulations 


change  is  l)eing  made  to  this  final  rule 
hecaiKse  commenters  .staled  that  large 
boilers  that  serve  electricity  for  sale  may 
not  nujuire  annual  outages  and  would, 
therefore,  need  to  he  taken  off-line  for 
the  sole  purpose  of  an  annual  tun(;-u|). 
This  freciuency  is  consistent  with  the 
nuluirements  of  the  NESHAP  for  electric 
utility  boilers  (40  CFK  j)arl  (»3,  sul)])art 
IJUiniU). 

Also,  for  units  where  entry  into  a 
j)iece  of  proce.ss  e(iui])ment  or  into  a 
.storage  ves.sel  is  re(|uir(!il  to  com])l(!te 
the  tnne-up  inspections,  inspections  are 
nupured  only  during  planned  entries 
into  the  storage  vessel  or  into  process 
e(juipment.  (iommenters  indicated  that 
some  jjrocess  heatcas  are  installed 
inside  tanks  and  entry  into  the  tank  to 
access  the  heater  may  not  occair  within 
a  ,'j  year  ])eriod. 

The  requirement  to  optimize  total 
emissions  of  CIO  has  been  revised  to 
retiuire  that  this  optimization  not  only 
he  consistent  with  the  manufacturer’s 
specifications  but  also  with  any  NOx 
emission  re(|uirement  to  which  the  unit 
is  subject.  Some  commenters  indicated 
that  many  boilers  need  different  tune-up 
criteria  due  to  their  recjuirement  to  also 
coni])ly  with  low  NOx  (miission  limits. 
W(;  are  also  aware  that  s(!veral  states 
have  boiler  tune-up  requirements  to 
minimize  NOx  emissions  fir.st  and  then 
optimize  (X)  emissions. 

We  have  added  boilers  or  process 
heaters  that  have  a  continuous  oxygen 
trim  system  to  the  tyjies  of  boilers  or 
j)rocess  heaters  that  must  conduct  a 
tune-uj)  every  5  years.  'Fhese  units  do 
not  need  to  he  tuned  as  frequently 
because  the  trim  .system  is  de.signed  to 
continuously  measure  and  maintain  an 
optimum  air  to  fuel  ratio  which  is  the 
]nirpo.s(j  of  a  tune-up. 

F.  Averaging  Times  Definitions 

VVe  revised  the  definitions  of  “3()-day 
rolling  average”  and  ‘‘daily  block 
average”  to  exclude  ])eriods  of  startup 
and  shutdown  or  downtime  from  the 
arithmetic  mean.  Commenters  nujuested 
that  the  EPA  .sj)(;cify  how  a  3()-day 
rolling  average  is  calculated  and 
whether  it  includes  the  previous  720 
hours  of  valid  operating  data  and  that 
the  valid  data  exclude  hours  during 
startu])  and  shutdown  as  well  as  unit 
down  time.  VVe  agree  with  the 
commenters  that  the  definitions  need 
clarification  and  that  these  periods 
should  not  he  included  in  calculating 
the  30-dav  rolling  average.  Therelore, 
we  have  revised  the  definitions 
accordingly. 

VVe  have  also  included  in  the  final 
rule  a  definition  of ‘‘10-day  rolling 
average”  that  is  consistent  with  the 


revi.sed  definition  of ‘‘30-day  rolling 
average.” 

a.  Fnergv  Assessment 

In  this  final  rule,  we  have  revised  the 
definition  of  energy  as.sessimmt  j)er  the 
reciuirements  of 'fable  3  of  this  final  rule 
by  ])roviding  duratiou  for  performing 
the  energy  asses.sment  for  large  fuel  u.se 
facilities.  lu  numbered  j)aragraph  (3)  in 
the  definition  of ‘‘Energy  a.sse.ssment”  in 
S  03.7.'i7.'j,  which  is  for  facilities  with 
units  having  a  combined  heat  input 
capacity  greater  than  1  TBtu/yr,  we 
added  time  duration/size  ratio  and 
included  a  cap  to  the  maximum  number 
of  on-site  technical  hours  that  should  he 
used  in  the  energy  assessment.  This 
addition  of  a  duration  for  large  fuel  use 
facilities  is  being  made  to  he  consi.stent 
with  durations  specified  for  small 
|]jaragraj)h  (1)  in  the  definition  of 
“Energy  assessment”!  and  medium 
Ijjaragraph  (2)  in  the  definition  of 
“Energy  a.sse.ssment”!  hud  use  facilities. 
The  energy  assessment  for  facilities  with 
affected  boilers  and  ])roce.ss  heaters 
having  a  combined  heat  input  capacity 
gniater  than  1.0  TI5tu/vr  will  hi;  up  to  24 
on-site  technical  labor  hours  for  the  first 
'EBtu/yr  plus  8  technical  labor  hours  for 
every  additional  1.0  I’Btu/yr  not  to 
exceed  100  technical  hours,  hut  may  he 
longer  at  the  discretion  of  the  owner  or 
operati)!'. 

'Fhe  revised  definition  of  energy 
a.sse.ssment  also  (darifies  our  intentions 
that  the  .scojm;  of  a.sse.ssment  is  hascul  on 
energy  use  by  di.screte  segments  of  a 
facility  and  not  by  a  total  aggregation  of 
all  individual  energy  using  elements  of 
a  facility.  The  apj)licahle  discrete 
segments  of  a  facility  could  vary 
significantly  depending  on  the  site  and 
its  (a)mplexity.  We  have  added  the 
following  paragraph  (4},  to  the  energy 
a.ssessment  definition  to  help  resolve 
current  problems  in  identifying  the 
scojje  of  the  various  energy  use  systcans 
in  a  large  industrial  comjdex  and  allow 
for  more  stniam lined  assessments: 

“(4)  The  on-site  energy  use  .systems 
serving  as  the  basis  for  the  percent  of 
affected  hoiler(.s)  and  proce.ss  heater(.s) 
energy  output  in  (1),  (2)  and  (3)  above 
may  he  segmented  by  production  area  or 
energy  u.se  area  as  most  logical  and 
ap])licahle  to  the  specific  facility  being 
a.ssessed  (e.g.,  product  X  manufacturing 
area:  ])roduct  Y  (Irving  area;  Building 
Z).” 

We  have  also  nivised  i)aragraph  4  of 
'Fable  3  of  the  final  rule  to  allow  a 
source  that  is  operating  under  an  energy 
management  program  established 
through  energy  management  systems 
compatible  with  ISC)  SOOni,  which 
includes  the  affected  units,  to  .satisfy  the 
eiKjrgy  asses.sment  niquirement.  We 


consi(h;r  these  energy  management 
programs  to  he  e(|invah!nt  to  tin;  one- 
tinu!  energy  assessment  hecau.se 
facilities  having  the.se  programs  operate 
under  a  .set  of  jiractices  and  jirocedures 
de.signed  to  manage  energy  u.se  on  an 
ongoing  basis.  'Fhe.se  programs  contain 
eiKirgy  ])erformance  measurements  and 
tracking  jilans  with  periodic  reviews. 

'Fhe  definition  of  “Energy  use  system” 
has  also  been  revi.sed  in  this  final  rule 
to  clarify  that  (aiergv  u.se  systems  are 
only  those  systems  using  energy  clearly 
produced  by  affected  boilers  and 
process  heaters. 

77.  Startup  and  Shutdown  Definitions 

A  number  of  commenters  indicated 
that  the  proposed  load  specifications 
(i.e.,  25  percent  load)  within  the 
definitions  of  “startuj)”  and 
“shutdown”  were  inconsistent  with 
either  safe  or  normal  (proper)  operation 
of  the  various  types  of  boilers  and 
])roce.s.s  heaters  encountered  within  the 
.source  category.  As  the  basis  for 
defining  periods  of . startuj)  and 
.shutdown,  a  number  of  commenters 
suggested  alternative  load  .sj)ecificalions 
based  on  the  .s|)ecific  considerations  of 
their  boilers;  other  commenters 
suggested  the  achievement  of  various 
.steady-state  conditions. 

We  have  reviewed  these  comments 
and  believe  adju.stments  are  aj)])ro|)riate 
in  the  definition  of  “starluj)”  and 
“shutdown.”  3’he.se  adjustments  are 
tailored  for  industrial  boilers  and  are 
consistent  with  the  definitions  of 
“startu])”  and  “shutdown”  contained  in 
the  40  CFR  part  03,  .sut)j)art  A  (leneral 
Provisions.  We  believe  these  revi.sed 
definitions  address  the  comments  and 
are  rational  based  on  the  fact  that 
indu.strial  boilers  function  to  j)rovide 
steam  or,  in  the  case  of  cogeneration 
units,  electricity:  therefore,  indu.strial 
boilers  should  he  considered  to  he 
oi)erating  normally  at  all  times  steam  of 
the  j)ro])er  |)re.s.sure.  temj)erature,  and 
flow  rate  is  being  su})i)lied  to  a  common 
header  system  or  energy  u.ser(s)  for  u.se 
as  either  j)roce.ss  steam  or  for  the 
cogeneration  of  electricity.  3’he 
definitions  of  “startuj)”  and 
“shutdown”  have  been  revi.sed  in  the 
final  rule  as  follows: 

“Startuf)  means  either  the  first-ever 
firing  of  fuel  in  a  boiler  or  j)roces.s 
heater  for  the  j)urj)ose  of  suj)j)lving 
.steam  or  heat  for  heating  and/or 
j)roducing  electricity,  or  for  any  other 
j)urj)o.se,  or  the  firing  of  fuel  in  a  boiler 
or  j)roce.ss  healer  after  a  shutdown  event 
for  any  j)urj)ose.  Startuj)  ends  when  any 
of  the  .steam  or  heat  from  the  boiler  or 
j)roce.ss  heater  is  suj)j)lied  for  heating 
and/or  producing  electricity,  or  for  any 
other  j)urj)ose.” 
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"Shutdown  means  the  cessation  of 
oj)eration  of  a  boiler  or  i)roce.ss  heater 
for  any  purpose.  Shutdown  begins 
either  wlien  none  of  the  steam  and  lieat 
from  the  boiler  or  ])roce.s.s  heater  is 
supplied  for  healing  and/or  producing 
electricity,  or  for  any  other  purpo.se,  or 
at  the  ])oint  of  no  fuel  being  fired  in  the 
boiler  or  process  heater,  whichever  is 
earli(!r.  Shntdown  ends  when  there  is 
both  no  st(;am  or  heat  luniig  supplied 
and  no  fuel  hcung  finul  in  the  boiler  or 
process  healer.” 

The  EPA  is  recpiiring  sourccis  to  vent 
emissions  to  the  main  .stack{s)  and 
operate  all  control  devices  nec:e.ssarv  It) 
meet  the  normal  operating  standards 
under  this  final  rule  (with  the  exce])tion 
of  limestone  injection  in  FI3('  boilers, 
dry  scrnhher.  fabric  filter,  .SNCR  and 
SCR)  when  firing  coal/solid  fossil  fuel, 
hioma.ss/hio-hased  solids,  heavy  litiuid 
fuel  or  gas  2  (other)  gases  in  the  boiler 
or  process  heater  during  startup  or 
shutdown.  It  is  the  responsibility  of  the 
operators  of  affected  boilers  and  i)rocess 
heaters  to  start  their  limestone  injection 
in  FBC  boilers,  drv  scrubber,  fabric 
filter.  SNCR  and  SCR  .systems 
a|)])ro|)riately  to  comply  with  relevant 
standards  a])plicat)le  during  normal 
operation.  Startu|)  ends  and  normal 
o|)eraling  standards  apj)ly  when  heat  or 
steam  is  .su])plied  for  any  |)urpose. 

'I’lie  HPA  carefully  considered  fuels 
and  potential  operational  constraints  of 
AP(;i)  when  designing  its  work 
practices  for  periods  of  startup  and 
shutdown.  The  KPA  notes  that  there  is 
no  technical  barrier  to  burning  clean 
fuels  (e.g.,  natural  gas,  distillate  oil)  for 
longer  portions  of  .startup  or  shutdown 
jHiriods  at  a  boiler  and  the  HAP 
emission  reduction  benefits  warrant 
additional  utilization  of  such  fuels  until 
the  temperature  and  slack  emi.ssions 
pressure  is  sufficient  to  engage  the 
APCD.  The  EPA  is  aware  that  SNCR  and 
SCR  systems  with  ammonia  injection 
need  to  be  o])erateil  within  a  pre.scribed 
and  relatively  narrow  temperature 
window  to  ])rovide  NOx  reductions. 
Further,  the  EPA  is  aware  that  drv 
scrubbers  akso  need  to  be  operated  clo.se 
to  flue  gas  saturation  temi)erature,  and 
that  fabric  filters  neeil  to  be  operated  at 
lemj)eratures  above  the  acid  dew  |)oint. 
Becau.se  these  devices  have  specific 
temi)erature  recpiirements  for  i)roper 
oj)eration,  the  EPA  notes  in  its  work 
practices  that  it  is  the  resj)onsibility  of 
the  o])erator.s  of  affected  boilers  and 
process  heaters  to  .start  their  SNCR,  SCR. 
fabric  filter  and  dry  scrubber  .sy.stems 
aj)propriately  to  comj)ly  with  relevant 
standards  a])])licable  during  normal 
ojjeration. 


/.  Find  S(nnplin<>  Fvoqiwncv 

The  samj)ling  frecpiency  for  ga.seous 
fuel-fired  units  that  elected  to 
demoiKstrate  that  the  unit  meets  the 
specification  for  mercury  for  the  unit 
designed  to  burn  gas  1  subcalegory  has 
been  revi.sed  in  ibis  final  rule.  If  the 
initial  mercury  constituents  in  the 
ga.seous  fuels  are  measured  to  be  e(]ual 
to  or  le.ss  than  half  of  the  mercury 
specification,  no  further  sampling  is 
recpiired.  If  the  initial  mercury 
constituents  are  greater  than  half  but 
e(jual  to  or  le.ss  than  75  |)ercent  of  the 
mercury  sj)ecification.  only  .semi-annual 
sampling  need  to  be  conducted.  If  the 
initial  mercury  constituents  are  greater 
than  75  percent  of  the  mercury 
s])ecification.  monthly  .sampling  is 
retjiiired. 

/.  Affirnnith'H  Defense 

In  the  propo.sal,  we  used  terms  such 
as  "exceedance”  or  “excess  emissions” 
in  §  ().3.7.')()1 ,  which  created  unnece.ssarv 
confusion  as  to  when  the  affirmative 
defen.se  could  be  u.sed.  In  the  final 
amended  rule,  we  have  eliminated  tbo.se 
terms  and  u.sed  the  word  “violation”  to 
make  clear  that  the  affirmative  defense 
to  civil  penalties  is  available  onlv  where 
an  event  that  cau.ses  a  violation  of  the 
emissions  standard  meets  the  definition 
of  malfnnction  under  ^83.2. 

We  have  also  eliminated  the  2-day 
notification  reciuirement  that  was 
included  in  40  (iFR  (),3.7.‘j()1(b)  at 
pro])osal  becau.se  we  expect  to  receive 
sidficient  notification  of  malfnnction 
events  that  result  in  violations  in  other 
recpiired  compliance  reports,  such  as  the 
malfunction  rejiort  recpiired  under  40 
(TR  ()3.7.').'j0(c:).  In  additiori,  we  have 
revised  the  4.'j-clay  affirmative  defense 
reporting  recpiirement  that  was  included 
in  40  CFR  (i3.7.')01(b)  at  proposal  to 
recjuire  sourc:es  to  include  the  rejiort  in 
the  first  comjiliance,  deviation  or  exc;ess 
emi.ssion  report  due  after  the  initial 
ocxairrence  of  the  violation,  unle.ss  the 
c,c)m])lianc:e,  deviation  or  exc:ess 
emission  rejiort  is  cine  less  than  4.^)  clays 
after  the  violation.  In  that  c;a.se,  the 
affirmative  defense  report  mav  be 
inc:lnclecl  in  the  secxmcl  cx)m|)liancx:, 
deviation  or  excx!.ss  emission  rejiort  cine 
after  the  initial  ocxxirrencx;  of  the 
violation.  Becxmse  the  affirmative 
defense  report  is  now  incduded  in  a 
subsecpient  cxnnjiliancx!,  deviation  or 
excxiss  emission  rejiort,  there  is  no 
longer  a  need  for  the  jiroiiosed  .30-clay 
extension  for  submitting  a  .stand-alone 
affirmative  defense  report, 
(xm.secpiently,  we  are  not  including  this 
provision  in  the  final  amended  rule.  We 
have  akso  re-evaluated  the  language 
cxmcxjrning  the  u.se  of  off-shift  and 


overtime  labor  to  the  extent  practicable 
and  believe  that  the  language  is  not 
necx!.ssarv.  Thus,  we  have  deleted  that 
])brase  from  .section  03. 7.')()1  (a)(2). 

V.  Ollier  Actions  We  Are  Taking 

Section  307(cl)(7)(B)  of  the  (iAA  states 
that  “jolnly  an  objection  to  a  ride  or 
])rocxxlure  whic;h  was  raised  with 
reasonable  sjiectficity  during  the  ])eric)cl 
for  public:  c:onnnent  (inc;lucling  anv 
public:  bearing)  may  be  raised  during 
judic:ial  review.  If  the  person  raising  an 
c)bjec:tic)n  c:an  demonstrate  to  the 
Admini.strator  that  it  was  im|)ractic:able 
to  raise  suc:h  objec:tion  within  suc:h  time 
or  if  the  grounds  for  such  ohjec:tion 
arose  after  the  ])eriocl  for  ])uhlic: 
c:c)mment  (but  within  the  time  .s])ec:ifiecl 
for  juclic:ial  review)  and  if  snc:h  objec:tic)n 
is  of  c:entral  relevanc:e  to  the  outc:ome  of 
the  rule,  the  Administrator  .shall 
c:c)nvene  a  jiroceecling  for 
rec:c)nsicleration  of  the  rule  and  jnovicle 
the  same  proc:eclural  rights  as  would 
have  been  afforded  bad  the  information 
been  available  at  the  time  the  rule  was 
|)ropo.secl.  If  the  Administrator  refuses  to 
c:onvene  suc:b  a  proc:eeding,  such  person 
may  .seek  review  of  suc:h  refu.sal  in  the 
United  States  c:ourt  of  appeals  for  the 
ajipropriate  c:irc:nit  (as  provided  in 
snbsec:tion  (b)).” 

As  to  the  first  |)roc:eclural  c:riteric)n  for 
rec:onsicleration,  a  jietitioner  must  show 
why  the  issue  c:ould  not  have  been 
|)re.sentecl  during  the  c.omment  period, 
either  hec:ause  it  was  imj)rac:tic:able  to 
raise  the  issue  during  that  time  or 
bec:au.se  the  grounds  for  the  issue  arose 
after  the  period  for  jiuhlic:  comment  (hut 
within  00  clays  of  pnblic:ation  of  the 
final  ac:tion).  The  ERA  is  denying  the 
petitions  for  rec:onsicleration  on  a 
numher  of  issues  hec:ause  this  c:riterion 
has  not  been  met.  In  many  c:ases,  the 
jietitions  reiterate  c:omments  made  on 
the  jiroposed  june  2011  rule  during  the 
public:  c:omment  period  for  that  rule.  On 
tho.se  issues,  the  ERA  res])onclecl  to 
those  c:omments  in  the  final  rule  and 
made  apjiropriate  revisions  to  the 
propo.sed  rule  after  consideration  of 
pnhlic  c:c)mments  rec:eivecl.  It  is  well- 
estahlished  that  an  agency  may  refine  its 
proposed  a])j)roac:h  without  providing 
an  additional  ojijiortunity  for  public: 
cximment.  See  (^oniinunity  Nutrition 
Instituto  V.  Block,  740  F.2cl  at  .lO  and 
International  Fahricarc  Institute  v.  EPA, 
072  F.2cl  384,  300  (D.C.  Cir.  1002) 
(nc)tic:e  and  c:c)mment  is  not  intended  to 
result  in  “interminable  bac:k-ancl- 
fortbl,!”  nor  is  agenc:y  recpiired  to 
provide  additional  opportunitv  to 
c:c)mment  on  its  resjion.se  to  c:omments) 
and  Small  Refiner  Lead  Phase-Down 
Task  Force  v.  EPA,  70.')  F.2cl  .'500,  .'547 
(D.C.  Cir.  1083)  (“notic:e  requirement 
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should  not  force  an  agency  endlessly  to 
repro|)ose  a  rule  because  of  luinor 
changes”) 

In  the  EPA’s  view,  an  objection  is  of 
central  relevance  to  the  outcome  of  the 
rule  only  if  it  provides  substantial 
sn])port  for  the  argument  that  the 
])romulgat(!d  regidation  should  b(! 
revised.  See  Union  Oilv.  EPA,  821  F.2d 
788,  883  (D.(i.  Cir.  1887)  (t:ourt  decdined 
to  nanand  rule  becau.se  petitioners 
failed  to  show  substantial  likelihood 
that  final  rule  would  have  been  changed 
based  on  information  in  petition).  See 
akso  the  IAEA’s  Doniol  of  the  Petitions  to 
Peconsider  the  Endont’ennent  and 
Uause  or  Contribute  findings  for 
Creenhouse  Cases  under  Section  202  of 
the  Clean  Air  Act.  75  FR  at  49.5.58,  49581 
(Augu.st  13,  2010).  See  akso.  75  FR  at 
49558,  49580-49583  (Augu.st  13,  2010) 
and  78  FR  at  4780,  4788-4788  (lanuarv 
28,  2011)  for  additional  discussion  of 
the  standard  for  reconsideration  under 
CAA  section  307(d)(7)(B). 

We  are  denying  reconsideration  on 
the  following  57  issues  contained  in  the 
petitions  for  reconsideration  because 
they  failed  to  meet  the  standard 
described  above  for  reconsideration 
under  CAA  .section  307(tl)(7)(B). 
S])ecifically.  on  these  i.ssues,  the 
l)etitioner  has  failed  to  show  the 
following:  that  it  was  im])racticable  to 
raise  their  objections  during  the 
comment  period  or  that  the  grounds  for 
their  objections  arose  aft(;r  the  close  of 
the  comment  ])eriod;  and/or  that  their 
concern  is  of  central  relevance  to  the 
outcome  of  the  rule.  Therefore,  the  EPA 
is  denying  the  petitions  for 
reconsideration  on  the  issues  for  the 
reasons  de.sc:ribed  below. 

Issue:  Delist  gas  units. 

The  jretitioners  (API,  NPRA) 
re(|uested  that  the  EPA  remove  ga.s-fired 
units  from  the  section  112(c)  li.st  of 
source  categories  for  which  the  EPA  is 
required  to  establi.sb  emissions 
standards  under  .section  112(d).  The 
EPA  is  denying  the  jietition  for 
reconsideration  for  the  following 
rea.sons.  First,  the  issue  is  outside  the 
.sc:o])e  of  this  rulemaking,  which 
establishes  emissions  standards  for  new 
and  existing  units  within  the  major 
source  boilers  and  process  heaters 
source  category.  'I’he  EPA  did  not  solicit 
comment  in  the  ])ro|K).sed  rule  regarding 
the  sco])e  of  the  suheategorv.  Further, 
petitioners  jirovide  no  information  to 
supjjort  delisting  gas  units  under 
section  112(c)(9),  which  retpiires  the 
EPA  to  make  certain  findings  before 
delisting  any  sources.  In  addition,  the 
petition  does  not  address  the  D.C. 
Circuit’s  decision  in  NRDCv.  EPA,  489 
F.3d  1384  (2007),  regarding  the  EPA’s 
ability  to  deli.st  .sid)categorie.s  of  a  source 


category  pursuant  to  section  112(c)(9). 

For  the.se  rea.sons,  the  petitions  do  not 
provide  .sujjport  for  the  argument  that 
the  regulation  should  he  changed.  For 
this  reason,  the  petition  does  not 
demon.strate  that  the  i.ssue  is  of  central 
relevance  to  the  outcome  of  the  final 
rule  and  the  EPA  is  denying  the  rerjuest 
for  reconsideration. 

Issue:  Exempt  natund  gas  hot  water 
heaters  with  t(mks  greater  than  120 
gallons. 

rh(!  petitioner  (All*’)  reqiUKsted  that 
the  EPA  exempt  natural  gas  hot  water 
heaters  with  tanks  greater  than  120 
gallons.  While  the  EPA  disagrees  with 
the  petitioner  regarding  whether  such 
units  should  he  subject  to  the  emissions 
standards  in  this  rule,  the  petitioner  has 
not  demonstrated  that  it  lacked  the 
opportunity  to  comment  on  whether 
such  units  should  he  required  to  meet 
emi.ssions  standards.  The  EPA  proposed 
work  practice  .standards  for  such  units 
in  its  june  2010  ])roj)osal.  and  the 
j)etitioner  had  the  opportunity  to 
comment  on  whether  such  standards 
should  he  a])])lied  to  such  units  at  all. 
Therefore,  the  EPA  is  denying  the 
recpiest  for  reconsideration. 

Issue:  Exempt  natund  gas  and 
distillate  oil-fired  circulating  hot  water 
systems  with  a  design  capacity  of  10 
MMBtu/hr  or  less. 

Tlu!  ])etitioner  ((3BO)  reejuested  that 
the  EPA  exemj)t  natural  gas  and 
distillate  oil-fired  circulation  hot  water 
sv.stems  that  are  not  greater  than  10 
MMBtu/hr.  While  the  EPA  disagrees 
with  the  jjetitioner  regarding  whether 
such  units  should  he  subject  to  the 
emi.ssions  standards  in  this  rule,  the 
petitioner  has  not  demonstrated  that  it 
lacked  the  opportunity  to  comment  on 
whether  such  units  should  he  required 
to  meet  emissions  standards.  The  EPA 
j)ropo.sed  emissions  .standards  for  such 
units,  and  the  petitioner  had  the 
opportunity  to  comment  on  whether 
such  .standards  should  he  applied  to 
such  units  at  all.  In  addition,  the 
petition  does  not  jirovide  any 
information  to  demon.strate  that  the.se 
units  should  he  delisted  pursuant  to 
section  112(c)(9).  Therefore,  the  EPA  is 
denying  the  request  for  reconsideration. 

Issue:  Confirm  in  definitions  that 
open  flame  heaters  (e.g.,  asphalt  tank 
heaters)  are  not  process  heaters. 

The  petitioners  (API,  NPRA) 
requested  that  the  EPA  clarify  in  the 
definition  of ‘process  heater”  that  open 
flame  heaters  do  not  meet  the  definition. 
While  the  EPA  disagrees  with  the 
petitioners  whether  clarification  is 
needed  in  regards  to  o])en  flame  heaters, 
the  jretitioners  have  not  demonstrated 
that  it  lacked  the  opportunity  to 
comment  on  the  proposed  definition. 


The  definition  that  the  EPA  proposed 
clearly  states  that  process  heaters  are 
enclosed  devices  in  which  the 
combustion  gases  do  not  come  into 
contact  with  jirocess  materials,  and  as 
such,  does  not  include  open  llame 
heaters.  Therefore,  the  El^A  is  denying 
reconsideration. 

Issue:  Ear  blast  furnace  fuel-fired 
boiler  exemption,  compute  the  00 
percent  EEC  by  yohune  threshold  to 
exclude  periods  of  BEG  curtailment. 

The  petitioners  (AlSl.  ACCCI) 
requested  that  the  EPA  revi.se  the 
exem])tion  for  BP'G  fuel-fired  boilers  to 
exclude  j)eriods  of  BFG  curtailment. 
While  the  EPA  disagrees  with  the 
petitioners  regarding  revising  the 
exemption,  the  petitioners  have  not 
demonstrated  that  it  lacked  the 
opportunity  to  comment  on  the 
pro])osed  exemption  for  BFG  fuel-fired 
l)oilers.  The  EPA  proposed  the 
exenqjtion  for  these  boilers,  and 
petitioners  therefore  had  the 
opjjortunity  to  comment  on  whether  the 
exemption  should  apply  to  j)eriod.s  of 
BFG  curtailment.  Therefore,  the  EPA  is 
denying  the  refpiest  for  reconsideration. 

Issue:  Exempt  boilers  whose  flue  ga.ses 
are  used  in  direct-fired  process  heaters 
subject  to  other  NESHAP. 

The  j)etitioner  (GMl)  recpiested  that 
the  EPA  exempt  from  the  rule  boilers 
who.se  flue  gases  are  used  in  direct-fired 
process  heaters  that  are  subject  to  other 
NESHAP.  The  final  rule  does  not  apply 
to  such  units  if  they  are  subject  to 
another  NESHAP.  The  EPA  does  not  .see 
a  need  for  further  clarification.  Since  the 
final  rule  does  in  fact  exempt  these 
units,  the  EPA  is  denying  the  request  for 
reconsideration. 

Issue:  Work  practice  standards  do  not 
meet  EPA  obligations  under  1 12(c)(0). 

The  jtetitioner  (Sierra  (iluh)  retpiested 
that  the  EPA  establish  numeric 
emissions  limits  for  Gas  1  units  rather 
than  work  practice  standards. 
Specifically,  the  jtetitioner  alleges  that 
the  work  |)rac;tice  standards  do  not  meet 
the  EPA’s  obligations  under  section 
112(c)(8)  of  the  GAA,  and  that  it  was  not 
the  case  that  data  were  below  the 
detection  level  for  all  HAP  emitted  from 
these  units.  The  EPA  is  denying  the 
request  for  reconsideration  on  this  i.ssue. 
While  the  EPA  di.sagrees  with  the 
j)etitioner’s  arguments  regarding  the 
legal  authority  to  establish  work 
practice  standards  for  Gas  1  units  and 
the  basis  for  such  standards,  the 
petitioner  has  not  demonstrated  that  it 
lacked  the  op])ortunity  to  comment  on 
this  i.ssue.  The  EPA  proposed  work 
practice  standards  for  Gas  1  units  and 
ex])lained  in  the  jiropo.sal  its  rationale 
for  such  standards,  including  the  fact 
that  a  significant  ])ortion  of  the 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  )anuary  31,  2013 /Rules  and  Regidalions 


7149 


enii.ssions  data  were  below  the  detection 
level.  7.'5  Fli  at  32024-25.  Therefore,  the 
jMititioner  had  the  opjiortunity  to 
comment  on  this  issue,  and  did  in  fact 
submit  comments  regarding  the  EPA’s 
legal  authoritv  to  establish  work 
jmictice  standards  for  (ias  1  units. 
Therefore,  the  EPA  is  denying 
Hiconsideration  on  this  i.s.sin;. 

Issue:  Work  practices  for  small  units 
are  not  justified  hv  112(h)  since  snudi 
units  were  not  f>iven  their  own 
suhcategory. 

The  ])(!tiiioner  (Sierra  (3nh)  re(|iie.sted 
that  the  EPA  recinire  small  units,  those 
having  a  heat  input  capacity  of  less  than 
10  MMHtu/hr,  to  meet  numeric 
emissions  limits  rather  than  work 
})ractice  standards.  The  EPA  is  denying 
the  reqne.st  for  reconsideration  on  this 
issue  because  the  j)etitioner  has  not 
demonstrated  that  it  lacked  the 
o])portnnity  to  comment  on  this  issue. 
I'lie  EPA  ])ropo.sed  work  practice 
.standards  for  the.se  units  and  exj)lained 
in  the  pro|)osal  its  rationale  for  such 
.standards.  75  7*7?  at  32024-25.  The  EPA 
did  in  fact  receive  comments  regarding 
the  |)roposed  .standards,  to  which  it 
responded  in  tin;  final  rule.  70  7*7?  at 
15040.  Moreover,  the  EPA  notes  that 
nothing  in  section  112(h)  limits  the 
EPA’s  di.scretion  to  establish  work 
practice  standards  to  the  e.stahlishment 
of  such  .standards  for  an  entire  category 
or  snhcategory.  Therefore,  the  EPA  is 
denying  the  recpiest  for  niconsideration. 

Issue:  PM  is  not  an  ade(juate 
surrogate  for  non-niercuiv  metallic 
HAP. 

The  j)etitioner  (Sierra  (ihih)  recpiested 
that  the  EPA  remove  the  PM  standard  as 
a  surrogate  for  non-mercury  metallic 
HAP  and  instead  adopt  a  numeric  limit 
for  non-mercury  metallic  HAP  hecau.se 
PM  is  not  an  appro])riate  surrogate.  The 
EPA  is  denying  the  recjuest  for 
reconsideration  on  this  issue.  While  the 
EPA  disagrees  with  the  ])etitioner'.s 
argument  regarding  the  suitahility  of  PM 
as  a  surrogate  for  non-mercury  metallic 
HAP,  the  petitioner  has  not 
demonstrated  that  it  lackcul  the 
opportunity  to  comment  on  this  i.ssne. 
The  EPA  pro|)osed  PM  standards  as  a 
surrogate  for  non-mercury  nujtallic  HAP 
and  exj)lain(;d  in  the  j)ropo.sal  the 
agency’s  basis  for  concluding  that  PM 
was  an  aj)j)ropriate  surrogate.  75  PR  at 
32018.  'I'herefore,  the  EPA  is  denying 
the  re(|uest  for  reconsideration. 

Issue:  Pstahlish  direct  limits  on 
or<>anics  or  select  a  surro<>ate  besides 
CO. 

The  petitioner  (Sierra  Club)  reqne.sted 
that  the  EPA  remove  the  CX)  standard  as 
a  surrogate  for  organic  HAP  and  instead 
adopt  a  numeric  limit  for  these  HAP. 
l)(!cause  (XI  is  not  an  appro])riate 


surrogate.  3’he  EPA  is  denying  the 
request  for  reconsideration  on  this  issue. 
While  the  EPA  disagnjes  with  the 
petitioner's  argument  regarding  the 
suitability  of  (X)  as  a  surrogate  for 
organic  HAP,  tin;  petitioiuir  has  not 
(huuonstrated  that  it  lackcxt  the 
o|)l)ortnnity  to  comment  on  this  issue. 

The  EPA  i)ropo.sed  (X)  standards  as  a 
surrogate  for  organic  HAP  and 
ex])lained  in  the  proposal  the  agcmcy's 
basis  for  concluding  that  (X)  was  an 
ap])ro])riate  surrogate.  75  PR  at  32018. 

The  El^A  r(!ceived  comments  on  this 
issue,  including  comments  stating  that 
(X)  is  not  an  a])])roi)riate  surrogate  for 
organic  HAP.  Tlierefore,  the  EPA  is 
denying  the  re(|U(;st  for  reconsideration. 

Issue:  Adopt  an  alternative  THC 
emission  standard. 

The  jietitioner  (CIBO)  recjuested  that 
the  EPA  adopt  a  THG  emissions 
standard  as  an  alternative  to  the  CXI 
standard.  The  EPA  is  denving  the 
recpiest  for  reconsideration  on  this  issue. 
While  the  EPA  di.sagrees  with  the 
])etitioner'.s  argument  regarding  whether 
a  'I'HC]  alternative  standard  is 
a])propriate  as  a  surrogate  for  non¬ 
dioxin  organic  HAP,  the  petitioner  has 
not  demonstrated  that  it  lacked  the 
opj)ortunity  to  comment  on  this  issue. 
The  EPA  raised  in  the  proposal  the 
])os.sihility  of  TH(i  as  a  surrogate  for 
non-dioxin  organic  HAP,  and  ex])lained 
why  the  use  of  (X)  as  a  surrogate  was 
preferable.  75  PR  at  32018.  In  addition, 
the  El’A  did  not  receive  any  comments 
or  data  during  the  i)ul)lic  comment 
period  on  the  ])roj)o.sed  rule  that  would 
have  enabled  the  agency  to  establish  a 
THC'.  alternative  standard,  including 
THCi  emissions  data,  nor  did  the 
petitioner  provide  any  such  data. 
Therefore,  the  j)etition  do(!s  not  jjrovide 
substantial  support  for  its  argument  that 
the  final  rule  .should  la;  changed.  For 
these  reasons,  the  EPA  is  denying  the 
petition  for  reconsideration  on  this 
i.ssne. 

Issue:  Regulation  of  Total  dioxin/ 
furans  exceeds  statutorv  authoritv  as 
only  2  compounds  are  in  1 12(l))(  1 ). 

The  petitioners  (AISI,  ACXXl.  AFXcPA) 
alleged  that  the  EPA  lacks  statutory 
authority  to  regulate  total  dioxin/furans 
under  (^AA  .section  112,  and  that  the 
EPA’s  response  in  tlu;  final  ride 
explaining  why  it  is  issuing  a  total 
dioxin/furan  standard  was  not  a  logical 
outgrowth  of  the  ])ro])o.sed  rule.  The 
EPA  is  denying  the  reipiest  for 
reconsideration  on  this  i.ssne.  First,  the 
EPA  di.sagrees  that  the  final  rule  is  not 
a  logical  outgrowth  of  the  proposal.  The 
EPA  pro])o.sed  enii.ssions  standards  for 
total  dioxin/fnrans  and  adojited  a  final 
enii.ssions  standard  for  the  .same 
pollutant.  Therefore,  the  commenter  had 


the  opportunity  to  jirovide  its  views 
during  the  public  comment  period 
regarding  the  EPA’s  proposed  emissions 
standard,  including  its  views  regarding 
the  EPA’s  authority  to  regulate  the 
pollutant  at  is.sue.  The  fact  that  the  EPA 
resiionded  to  tho.se  comments  does  not 
mean  that  the  petitioner  lacked  the 
o])])orlunity  to  comment — in  fact,  the 
petitioner  diil  jirovide  such  comments. 

78  PR  at  15840.  For  this  reason,  the  EPA 
is  denying  the  petition  for 
reconsideration. 

Issue:  lid  is  an  inadequate  surrogate 
for  all  acid  gases. 

The  petitioner  (Sierra  (’.luh)  reipiested 
that  the  EPA  remove  the  IKX  standard 
as  a  surrogate  for  acid  gases  and  instead 
adojit  a  numeric  limit  for  these  HAP, 
hecau.se  HCl  is  not  an  apjirojiriate 
surrogate.  The  EPA  is  denying  the 
reipiest  for  reconsideration  on  this  issue. 
While  the  EPA  di.sagrees  with  the 
petitioner's  argument  regarding  the 
suitahility  of  H(d  as  a  surrogate  for  acid 
gases,  the  jietitioner  has  not 
dimionstrated  that  it  lacked  the 
opportunity  to  comment  on  this  i.ssne. 
The  liPA  ])ropo.sed  HCl  standards  as  a 
surrogate  for  acid  gases  and  explained 
in  the  propo.sal  the  ageiicv’s  basis  for 
concluding  that  11(3  was  an  apjiropriate 
surrogate.  75  PR  at  32018.  While  the 
I'iPA  had  emission  data  for  IKil  from 
hundreds  of  affected  units  upon  which 
to  estahli.sh  standards,  the  EPA  did  not 
have  sufficient  data  on  the  other  acid 
gases  to  do  so  (hydrogen  fluoride, 
hydrogen  cyaniile  and  chlorine).  The 
jietitioner  did  not  refer  to  any  such  data 
and,  therefore,  the  i.ssne  is  not  of  central 
relevance  to  the  outcome  of  the  final 
rule.  Therefore,  the  EPA  is  denying  the 
reijuest  for  reconsideration. 

Issue:  Est(d)lish  work  practice  for 
other  organic  HAP  instead  of  using  CO 
as  a  surrogate. 

The  jietitioners  (AMP.  JELD-WEN) 
requested  that  the  EPA  adojit  a  work 
jiractice  standard  for  organic  HAP  rather 
than  a  numeric  emissions  limit  based  on 
CX)  as  a  surrogate  for  organic  HAP.  The 
EPA  is  denying  the  request  for 
reconsideration  on  this  i.ssne.  While  the 
EPA  disagrees  that  a  work  jiractice 
.standard  is  ajijirojiriate  for  such  HAP  for 
the  sulicategories  for  which  the  EPA 
adojited  a  numeric  fX)  limit  in  the  final 
rule,  the  jietitioners  haye  not 
demonstrated  that  they  lacked  the 
ojijiortunity  to  comment  on  this  i.ssne. 
The  EPA  jirojio.sed  numeric  (X)  limits 
rather  than  a  work  jiractice,  and  the 
jietitioners  had  the  ojijiortunity  to 
jirovide  their  views  during  the  jinhlic 
comment  jieriod  on  the  jirojiosed  rule 
regarding  why  it  believed  a  work 
jiractice  standard  should  instead  he 
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finalized.  Therefore,  the  EPA  is  denying 
the  jietition  for  reconsideration. 

/.s’.s'ue:  Allow  hoolth  based  compliance 
alternatives  for  IlCil,  other  acid  <>ases 
and  manganese. 

The  petitioners  (AMI’,  AF&PA. 

AIIFA.  AlSl,  ACCCl,  RPl),  ClHO) 
nniuested  that  the  FPA  adopt  a  H8F.S  for 
1 1(3  and  other  acid  gases  as  well  as  for 
inangane.se,  pursuant  to  .section 
112(d)(4].  The  petitioners  also  recjne.sted 
that  the  FPA  grant  reconsideration  on 
this  i.ssue  to  better  addre.ss  the 
coininents  and  data  suhinitted  during 
the  public  comment  period  for  the 
pro])o.sed  ride.  The  FPA  is  denying  the 
reijuest  for  reconsideration  of  this  i.ssue. 
The  FPA  did  not  propose  a  HUES  for 
any  pollutants,  hut  did  solicit  ])uhlic 
comment  on  such  .standards,  explaining 
its  concerns  regarding  health-based 
standards,  including  the  lack  of 
available  data  on  which  to  base  such 
standards.  Z.'i  FR  at  32030.  The  FPA 
received  comments  addressing  those 
concerns  and  re,s])onded  to  them  in  the 
final  ride.  70  FU  at  l.'j042.  Therefore,  the 
jietitioners  have  not  demonstrated  that 
it  lacked  the  ojiiiortunity  to  comment  on 
this  i.ssue.  Further,  the  FPA  received  no 
data  during  the  public  comment  period 
for  the  proposed  rule  on  which  it  could 
ha.se  a  MBFS  for  HCl,  other  acid  gases 
or  manganese.  Therefore,  the  petitions 
do  not  provide  suhstantial  support  to 
demonstrate  that  the  final  rule  should 
he  changed.  For  these  reasons,  the  FPA 
is  denying  the  petition  for 
reconsideration. 

Issue:  Provide  additional  compliance 
alternatives  according  to  Executive 
Order  i:i5(i3  (additiomd  subcategories 
and  HRESf 

The  petitioner  (AHFA)  reijuested  that 
the  FPA  ])rovide  additional  compliance 
alternatives  in  the  final  rule  pursuant  to 
Executive  (3rder  13.'j()3  (Improving 
Regulation  and  Regulatory  Review), 
including  flBES.  The  FPA  is  denying 
the  reipie.st  for  reconsideration  on  this 
issue  because  it  is  not  of  central 
relevance.  Fir.st,  nothing  in  Executive 
Order  13.‘5B3  affects  the  EPA’s  discretion 
to  establish  HBFS  under  the  CAA. 
Additionally,  the  petition  does  not 
provide  any  information  to  addre.ss  our 
concerns  regarding  HBFS  or  data  to 
establish  .such  standards. 

Issue:  Remove  energv  assessment 
re(iuirements. 

The  jietitioner.s  (AHFA,  AlSI,  AOCCl, 
API,  NPRA,  AIF,  CIBO,  AF&PA,  IJ.S. 
Sugar)  requested  that  the  FPA  remove 
from  the  final  rule  the  requirement  that 
exi.sting  sources  conduct  an  energy 
assessment.  The  FPA  is  denving  the 
request  for  reconsideration  on  this  issue. 
The  El’A  jjroposed  an  energy 
assessment  re(]uirement  as  a  hevond- 


the-floor  standard,  and  jietitioners 
commented  on  that  jjroposal.  'fhe  FPA 
addres.sed  those  comments  in  the  final 
ride,  and  petitioirers  have  not 
demonstrated  that  they  lacked  the 
opportunity  to  comment  on  whether  the 
FPA  should  require  an  energy 
a.ssessment,  including  the  FPA’s  legal 
authority  to  do  so.  78  FR  at  1.'5()31. 
Therefore,  the  FPA  is  denving  the 
petition  for  reconsideration.  'I’he  FPA 
continues  to  believe  that  an  energy 
a.sse.ssment  is  not  only  authorized  hv  the 
(lAA  hut  reijuired  as  a  cost-effective 
heyond-the-floor  .standard  in  accordance 
with  section  112(fl)(2). 

Issue:  Require  energv  assessment  to  be 
conducted  everv  .5  years. 

The  petitioner  (Washington  Dept,  of 
Ecology)  reijuested  that  the  FPA  riujuire 
more  frequent  energy  assessments.  'Die 
FPA  jiropo.sed  a  one-time  a.s.sessnient 
(75  FR  at  j).  32()3(i)  and  the  jjetitioner 
has  not  demonstrated  it  lacked  the 
o])])ortunity  to  comment  on  the 
freijuency  of  the  assessment 
requirement.  Therefore,  the  FPA  is 
denving  the  petition. 

Issue:  Modify  cost  ancdvsis  to  include 
potenticd  fuel  savings  from 
implementing  assessment  findings. 

The  jietitioners  (AIF.  DSCHPA) 
reijiiested  that  the  FPA  modify  its  cost 
imjiacts  analysis  to  include  jiotential 
fuel  savings  from  imjjlementing  energy 
asse.ssment  findings.  3’he  FPA  is 
denying  the  jietition.  The  im])act.s 
analysis,  including  sjiecific  mention  of 
how  cost  savings  for  energy  assessments 
were  handled  ijnantitatively,  was 
exjilained  in  the  jirojjosal  (see  75  FR 
32028),  and  the  jietitioner  therefore  liad 
the  oj)j)ortunity  to  comment  on  this 
i.ssue.  For  tliis  reason,  the  FPA  is 
denying  the  j)etition  for  reconsideration 
on  this  issue. 

Issue:  Reconsider  definition  oj  “cost 
effective.  ” 

The  jietitioners  (AIF,  USCHPA) 
reijuested  that  the  FPA  reconsider  the 
definition  of  “cost-effective”  in  the  final 
rule.  The  FPA  is  denving  the  request  for 
reconsideration  on  this  issue.  'Fhe  FPA 
j3roj)o.sed  to  define  cost-effective  energv 
conservation  measures  as  any  measure 
with  return  of  investment  jieriod  of  two 
years  or  less.  75  FR  at  32038.  The 
jjetitioners  have  not  demonstrated  it 
lacked  the  ojijiortimitv  to  comment  on 
the  jnojio.sed  definition,  'rherefore,  the 
FPA  is  denying  the  j)etition  for 
reconsideration. 

Issue:  Establish  work  practice  for 
other  organic  HAP  instead  of  using  OO 
surrogate. 

The  jjetitioners  (AMP.  )ELD-WEN) 
requested  that  the  FPA  establish  work 
j)ractice  .standards  for  controlling 
organic  HAP  instead  of  using  CX)  as  a 


surrogate  for  organic.  HAP  and 
establishing  (X)  emi.ssion  limits.  The 
FPA  is  denying  the  request  for 
reconsideration  on  this  i.ssue.  Use  of  C(3 
as  a  surrogate  for  organic  HAP  was 
subject  to  notice  and  comment.  (7.'5  FR 
32018,  7.8  FR  32041).  Resjumses  to 
comment  on  this  tojiic.  were  jirovided  in 
R'lX;  document.  Volume  2.  FPA-HQ- 
()AR-2002-00.88-3289,  see  .section 
“(Xioice  of  Regulated  Pollutants:  'PHC] 
vs.  (X)  vs.  Other  Organic  HAP". 

Issue:  Provide  (dternative  format  for 
units  of  measure  for  CO  emission  limits 
to  allow  sources  to  use  their  exi.sting 
monitorim>  equipment . 

The  j)etitioners  (lIAR(h  CIBO) 
requested  that  the  FPA  jirovide  an 
alternative  format  (jijmi  at  X  jjercent 
(XT)  for  units  of  measure  for  CO 
emissions  in  addition  to  j)jun  at  3 
jjercent  oxygen.  The  FPA  is  denying  the 
jietition  because  the  jjetitioners  do  not 
demonstrate  that  it  was  iinjiracticable  to 
comment  on  this  issue.  The  format  for 
units  of  measure  for  the  limits  was 
jirovided  in  the  j)roi)o.sed  rule,  and 
jietitioners  could  have  commented  on 
whether  the  jjrojjo.sed  units  were 
aj)j)roj)riate. 

Issue:  New  source  emission  limits  are 
unachievable  and  the  EPA  should 
collect  additiomd  fuel  variabilitv  data 
from  top  performing  units  to  adjust  the 
limits. 

The  jietitioner  (AF&PA)  requested 
that  the  FPA  adjust  the  emissions  limits 
for  new  .sources  by  collecting  additional 
data  from  the  best  jjerforming  units  that 
they  believed  would  result  in  increased 
variability,  'fhe  jietitioners  have  not 
demonstrated  that  they  lacked  the 
opjiortimity  to  comment.  We  j)roj)o.sed 
standards  based  on  the  data  we  hail, 
including  data  collected  during  the  ICR 
jirocess  in  whicli  jietitioners 
jjarticijiateil,  and  that  ilata  were 
available  for  jmhlic  review,  'rherefore, 
petitioners  coulil  have  commented  on 
this  i.ssue.  Second,  the  CAA  requires 
that  we  base  the  standards  on  the 
sources  for  whic.h  we  have  emissions 
information.  Petitioners  are  always  free 
to  provide  more  information  to  ns  and 
the  EPA  sjiecifically  requested  new  data 
at  each  stage  of  the  rulemaking  to 
sujijjort  the  develojjment  of  emission 
limits  tor  each  suhcategory.  (7.8  FR 
32041, 78  FR  28883,  78  FR  80812).  The 
FPA  has  incorjiorated  revised  data 
corrections  or  new  data  submittals  in  its 
analysis  for  the  final  rule.  The  FPA  is 
denying  the  reque.st  for  reconsideration. 

Issue:  Adjust  the  methodologv  for 
computing  MACT  floors  to  address 
.stati.stical  errors  and  variabilitv 
concerns. 

'I’he  j)etitioners  (AlSI,  A(XXX.  AF&PA) 
requested  that  the  EPA  adjust  the 
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nietiuulologv  tor  computing  MACT 
floors  to  address  .stati.stical  errors  and 
variability  concerns,  including;  (1) 

Dataset  reflects  the  “best  of  the  be.st" 
units;  (2)  misa|)])lication  of  statistical 
forinniae  to  address  distribution, 
confulence  limits,  and  variability;  and 
(2)  failure  to  addre.ss  variability  in 
emi.ssions  from  one  unit  over  time.  The 
methods  used  to  ixmipute  the  MACT 
floors  were  subject  to  notice  ami 
commeut.  Where  new  data  or  data 
corrections  have  been  submitted  that 
might  alter  data  distributions, 
identifying  best  ])(!rformers  or 
application  of  fuel  variability  factors. 
the.se  c-.hanges  have  been  made  in  the 
final  ride,  but  the  general  methodology 
remains  the  .same.  See  .So/jfe  Corp.  v. 
EPA.  F.2d  472.  485  (D.C.  Cir.  1991) 
(public  had  sufficient  notice  of  final  ride 
threshold  calculations  where 
metbodologv  did  not  change 
significantly  from  proj)osed  ride).  The 
Fl’A  exjilained  the  MACH'  floor 
methodology  in  the  projiosed  ride,  and 
addressed  comments  received  on  the 
])roj)o.sed  metbodologv  in  the  final  ride 
(75  FR  2201t)-2(i.  22027-29.  70  15021- 
20,  70  FR  80014).  Therefore,  the  EPA  is 
denying  the  reipie.st  for  reconsideration. 

Issue:  Modify  the  basis  for  ranking  the 
top  performing  units. 

The  petitioner  (WEFCO)  reijnested 
that  the  EFA  modifv  the  basis  for 
ranking  the  toj)  performing  units, 
especially  for  new  units,  according  to 
the  average  jierformauce  of  the  unit.  The 
EFA  is  denying  the  petition.  The 
methods  n.sed  to  rank  units  to  establish 
the  MA(]T  floors  were  subject  to  notice 
and  comment.  The  EFA  explained  its 
methodology  in  the  projiosed  ride  and 
addressed  comments  received  on  the 
ranking  of  data  for  computing  the 
MACff  floor  in  the  final  rule  (75  FR 
2201 9-28,  22027-29.  70  FR  15027). 

Issue:  Do  not  use  a  poliutant-hv- 
pollutunt  (ipproueh  to  estuhlish  MACT 
floors. 

The  petitioners  (AlSl.  ACXX3.  .AF&FA) 
reijnested  that  the  EFA  not  use  a 
jK)iliitant-hv-|)ollutant  ajijiroach  to 
e.stahlish  MACTf  floors.  The  jietitioners 
stated  that  this  method  is  not  a 
reasonable  inter|)retation  of  .Section 
112(d)(2)  of  the  CAA  and  that  MACT 
floors  should  reflect  levels  achieved  in 
jiractice,  not  asjiirational  controls.  The 
ICFA  is  denying  the  jietition  for 
reconsideration  on  this  i.ssue  because  it 
does  not  demonstrate  that  it  was 
iinjiracticahle  to  comment  on  the  issue. 
The  EFA  j)roj)o.sed  M-AfT  floors  based 
on  the  |M)jlutant-hv-])ollutant 
methodology,  and  therefore  ])etitioners 
could,  and  in  fact  did.  jnovide 
comments  opjKising  this  ajijiroach.  .See 
75  FR  22021,  22029.  The  EFA  addressed 


comments  received  on  this  a|)|)roach  in 
the  final  ride  (70  f'R  15021-22). 

Therefore,  the  EFA  is  denying  the 
jietition. 

Issue:  Itevise  approach  to  establish 
MACT  floors  where  there  is  non-detect 
data. 

The  jietitioner  (.Sierra  Club)  requested 
that  the  EFA  not  use  the  ajijiroach  it 
used  in  the  final  rule  based  on  the 
rejire.sentative  detection  level  (RDL)  to 
establish  MA(7r  floors  because  it  does 
not  reflect  actual  emissions  of  any 
source  within  the  suheategory.  Further, 
the  jietitioner  questioned  the  basis  of 
the  selected  detection  level,  and 
whether  or  not  other  variability 
adjustments  (e.g.,  IIFL  analysis) 
sufficiently  account  for  measurement 
imjJiecisiou.  The  EFA  is  denying  the 
jietition.  The  three  times  rejiresentative 
detection  level  ajijiroach  was  subject  to 
notice  and  comment.  The  EFA 
exjilained  its  rationale  for  this  ajiproach 
in  the  jirojiosed  ride  (75  FR  22021)  and 
resjionded  to  comments  received  in  the 
final  rule  (70  FR  15022.  70  FR  80011). 

Issue:  The  approach  used  to  set 
MACT  floor  limits  for  dioxin/furan 
emissions  is  flawed  and  the  EPA  should 
estcd)lish  an  isomer-specific  api)roach. 

The  jietitioner  (WliFCXl)  reijnested 
that  the  EFA  estahlish  an  isomer- 
sjiecific  aj)j)roach  for  dioxin/furan 
emi.ssions  hecause  the  three  times 
detection  level  ajijnoach  for  dioxin/ 
fnran  emissions  is  flawed.  The  EFA  is 
denying  the  jietition.  This  ajijiroach  was 
subject  to  uotic.e  and  comment. 

Rationale  and  resjjonses  to  comments 
on  this  ajijiroach  were  jirovided  at  (75 
FR  22021,  22041,  70  FR  15022).  Further, 
the  methods  for  establishing  a 
rejnesentative  detection  level  for 
dioxin/furan  have  been  revi.sed  to 
account  for  the  .sensitivity  of  individual 
i.somers.  see  rationale  jirovided  at  (7() 

FR  80000). 

Issue:  Incorporate  a  fuel  variahilitv 
factor  for  PM  based  on  the  ash  content 
of  the  fuel  used  hv  best  performing 
units. 

The  jietitioners  (WEFCO.  CIBO) 
requested  that  the  EFA  incorjiorate  a 
fuel  variahilitv  factor  for  FM  ha.sed  on 
the  ash  content  of  the  fuel  used  by  best 
jierforming  units.  The  MACT  floor 
methodology  was  exjilained  in  the  )une 
4.  2010  ju'ojiosal  whic.h  inclnded  fuel 
variahilitv  factors  that  did  not  reflect  the 
ash  content  of  the  fuel.  Therefore,  the 
jietitioner  c.ould  have  commented 
recommending  that  the  EFA  do  so,  and, 
in  fact,  comments  were  jirovided  on  this 
i.ssne.  The  EFA  is  denying  the  jietition 
for  reconsideration  on  this  issue  hec.ause 
it  does  not  demonstrate  that  it  was 
imjiracticahle  to  comment  on  the  i.ssue. 
Resjionses  to  comment  on  this  tojiic 


were  jirovided  in  R'lX]  docinnent. 

Volume  1.  EFA-HQ-{)AR-2()()2-()()58- 
2289.  see  section  “MA(7r  I'Miior 
Methodology;  Fuel  Analysis 
Variability". 

Issue:  Allow  energy  assessors  to 
determine  the  time  needed  to  conduct 
assessment. 

The  jietitioner  (Washington  Dejit.  of 
Ecology)  reque.sted  that  the  EFA  allow 
the  energy  a.sse.ssor  to  determine  the 
time  needed  to  conduct  the  energy 
assessment.  The  EFA  is  denying  the 
Jietition.  The  duration  of  energy 
assessments  was  subject  to  notice  and 
comment  and  the  duration  remains  uji 
to  the  affected  source.  .Sjiecific  conc.erns 
with  maximum  duration  requirements 
included  in  the  March  21, 2011  final 
rule  were  clarified  in  the  December  22, 
2011  jirojiosed  notice  of 
reconsideration.  (70  FR  80015) 

Issue:  The  unit  designed  to  hum  gas 
1  suheategory  should  allow  for  limited 
use  of  liquid  fuels. 

'fhe  jietitioners  (ACC,,  CEC,  AFl, 

NFRA)  requested  that  the  EFA  allow 
units  in  the  (ias  1  snheategory  for 
limited  u.se  of  liquid  fuels;  for  examjile, 
units  with  a  federally  enforceable 
jiermit  on  hack  uji  fuels  or  units  burning 
10  jiercent  or  less  of  its  heat  injiiit  from 
liquid  fuels  should  qualify  as  gas  1 
units.  The  EFA  is  denying  the  jietition 
hecause  it  does  not  demonstrate  that  it 
was  imjiracticahle  to  comment  on  the 
issue.  The  EFA  jiriijiosed  definitions  of 
the  various  suheategories,  and 
Jietitioners  had  the  ojijiortunity  to 
comment  on  those  definitions, 
including  the  jirojiiised  definition  of  the 
Cas  1  suheategory  which  did  allow  for 
the  limited  use  of  liquid  fuels.  The  EFA 
addressed  comments  received  on  this 
issue  in  the  final  rule  (70  FR  15020). 

Issue:  The  unit  designed  to  burn  gas 
1  suheategory  should  automatically 
include  other  gaseous  fuels  such  as 
petrochemical  jjrocess  gas  and  landfill 
gas. 

The  Jietitioners  (ACC.  AIF,  WM) 
requested  that  the  EFA  redefine  the  unit 
designed  to  burn  gas  1  suheategory  to 
automatically  include  other  gaseous 
fuels  such  as  jietrochemical  jirocess  gas 
and  EEC,  esjiecially  when  the  LFCi  is 
routed  to  a  treatment  .system  jirior  to  n.se 
or  sale.  The  EFA  jirojiosed  definitions  of 
units  designed  to  burn  gas  1  and  units 
designed  to  burn  gas  2  (other),  and 
therefore  the  jietitioner  had  the 
ojijiortunity  to  comment  on  these 
definitions  and  to  recommend  that  other 
gases  he  included  in  the  definition  of 
the  Cas  1  snheategory  (75  FR  22017, 
22005).  The  EFA  addres.sed  comments 
received  on  this  issue  in  the  final  rule 
(70  FR  15028).  Therefore,  the  EFA  is 
denying  the  jietition. 
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Issuh:  RHconsiden'  tha  (^mission 
slandards  astahlished  for  tho  unit 
dosi^nod  to  burn  ^us  2  suln:utogoi\ . 

Petitioners  (AIF,  CIBO,  WM.  CEG) 
re(iii(!st(Hl  that  the  EPA  reconsider  the 
emission  standards  for  the  unit  designed 
to  burn  gas  2  siil)cat(!gory  in  light  of 
wliat  they  feel  was  a  limited  dataset  and 
lack  of  data  from  a  diverse  set  of  fuel 
types.  The  EPA  is  denying  the  petition. 
The  MACiT  floor  methodology  was  o]jen 
to  notice  and  comment  in  the  June  4. 

2010  proposal.  The  EPA  proj)osed 
emissions  .standards  for  this  suhcategory 
and  the  petitioners  had  an  opportunity 
to  comment  on  the  proposecl  .standards 
and  the  data  on  which  the  .standards 
were  ha.sed.  The  EPA  further  notes  that 
the  (iAA  recpiires  that  the  MAGT 
.standards  he  based  on  the  best 
p(!rforming  sources  for  which  the 
Administrator  has  (!mi.ssion.s 
information. 

Issue:  Adjust  the  “metal  process 
furnaces’’  subcate^orv  definition  to 
include  any  gas-fired  process  furnace. 

The  petitioners  (AISI,  ACiCCI) 
nupiested  that  the  EPA  adjust  the  “metal 
process  furnaces”  snbcategorv 
definititJii  to  include  any  gas-fired 
])roce.ss  furnace.  The  EPA  is  denying  the 
p(!tition.  'I'he  definition  of  the 
snbcategorv  for  metal  jnoce.s.s  furnaces 
was  subject  to  notice  and  comment.  (7.'j 
ER  32()(i4.  7(i  ER  l.'’)(i2()). 

Issue:  The  designed  to  burn  rationale 
for  subcategorization  is  (trbitraiT. 

The  petitioner  (Sierra  (ilub)  alleged 
that  the  designed  to  burn  rationale  for 
subcategorization  is  arbitrary,  especially 
considering  the  large  number  of  co-fired 
units  in  the  inventory.  The  EPA 
projjosed  subcategories  based  on  boiler 
design,  and  the  petitioner  has  not 
demonstrated  that  it  was  im])racticable 
to  comment  on  the  i.ssue.  In  fact,  the 
petitioner  did  submit  comments  on  the 
proposed  rule  o])posing  the  EPA’s 
proposcul  subcategorization  ajjproach. 
Therefore,  the  EPA  is  denying  the 
petition. 

Issue:  The  EPA  should  consider 
exempting  units  from  NSIl. 

The  jjetitioners  (MSU,  PSU.  Purdue, 
Citizens  Thermal  Energy)  re(]uested  that 
the  EPA  consider  exempting  units  from 
NSR  who  switch  fuels,  install  pollution 
controls,  or  construct  (mergy  efficiency 
])roject.s  to  meet  the  nHjuirements  of  this 
rule  because  conijilying  with  the  rule 
recinirements  will  trigger  NSR.  'I'he  EPA 
is  denying  the  petition.  The 
applicability  of  N.SR  is  outside  the  scope 
of  this  rulemaking.  Moreover,  it  was  not 
impracticable  to  comment  on  this  i.ssue 
during  the  201 1  rulemakiug,  in  fact, 
comments  were  submitted  on  this  issue, 
to  which  the  EPA  re.s|)onded.  See  RTC 
document.  Volume  2,  EPA-HQ-OAR- 


2002-()0.'58-.3289,  DCN  EPA-HQ-OAR- 
2()()2-00.')8-2 729.1,  excerpt  17. 

Issue:  Remove  the  10  percent  penalty 
for  sources  opting  to  use  the  emission 
averaging  compliance  (dternative. 

'I’he  petitioners  (AMP.  MSU,  I’SU, 
Purdue,  RPIJ,  IJ.S.  Sugar,  C.itizens 
'rhermal  Energy)  recpiested  that  the  l*iPA 
remove  the  10  percent  penalty  for 
sources  opting  to  use  the  emission 
averaging  com])liance  altcaiiative.  The 
EPA  is  denying  the  petition.  'I’he  EPA 
projjosed  an  emissions  averaging 
apj)roach  that  included  the  10  j)ercent 
adjustment  factor.  (7.'j  ER  3203.'i) 
'Fherefore,  the  petition  does  not 
demonstrate  that  it  was  imj)racticable  to 
comment  on  this  issue.  Respon.ses  to 
comment  on  this  topic  were  provided  in 
R'l’f]  document.  Volume  2,  EPA-flQ- 
CAR-2002-00.'58-3289.  .see  section 
“Emi.ssions  Averaging.” 

Issue:  Allow  emissions  averaging 
across  subcategories. 

The  j)etitioners  (MSU,  PSU,  Purdue, 
RPII,  Ciitizens  'I’liermal  Energv) 
recpiested  that  the  EPA  allow  emissions 
averaging  acro.ss  snbcategories.  The  EPA 
is  denying  the  ])etition.  The  EPA 
j)ro|)o.sed  an  emissions  averaging 
approach  that  did  not  allow  averaging 
across  snbcategories,  and  petitioners 
therefore  had  the  o])portnnity  to 
comment  recommending  that  the  EPA 
allow  such  averaging.  Res])onse.s  to 
comment  on  this  topic  were  ])rovided  in 
R'l’C  document.  Vohnm;  2,  EI’A-HQ- 
OAR-2()()2-()().'j8-3289.  DCN  EPA-HQ- 
()AR-2()()2-0().'')8-3213.1,  excernt  175. 

Issue:  Allow  a  source’s  actual  heat 
in}}ut  instead  of  the  maximum  design 
beat  input  to  be  used  in  the  emissions 
averaging  provisions. 

'I’he  petitioner  (CIBO)  requested  that 
the  EPA  allow  a  source’s  actual  heat 
input  instead  of  the  maximum  design 
heat  injnit  to  be  used  in  the  emi.ssions 
averaging  jirovisions  of  the  final  rule. 
'Ehe  EPA  proposed  an  emissions 
averaging  apjjroach  that  was  based  on 
the  maximum  rated  heat  input  capacitv, 
and  petitioners  therefore  had  the 
opportunity  to  comment  recommending 
that  the  EPA  base  the  averaging  on 
actual  heat  injnit.  Therefore,  the  EPA  is 
denying  the  petition. 

Issue:  Reduce  stack  testing  frequency 
to  once  every  five  years  to  reduce 
burden  on  facilities. 

'I’he  Jjetitioners  (ACXi.  (’.IBO,  JELD- 
VVEN)  requested  that  the  EPA  reduce 
stack  testing  frecjuency  to  once  every  5 
ytiars  and  rely  on  the  extensive  set  of 
continuous  jjarameter  monitoring  in 
order  to  reduce  burden  on  facilities.  The 
EPA  is  denying  the  petition.  'Ehe  EPA 
jjrojjosed  to  recjuire  stack  testing  every 
year.  'I'he  jjetition  does  not  demonstrate 
that  it  was  imjjracticable  to  comment  on 


this  i.ssue,  and  the  jjetitioners  could 
have  submitted  comments  recjuesting 
le.ss  frecjuent  stack  testing. 

Issue:  Incorporate  detailed  fuel 
sampling  procedures  using 
incorporation  bv  reference  mechanisms 
instead  of  detailing  sampling 
procedures  in  the  regidatoiv  language. 

'I’he  jjetiti(jner  (CIBO)  recjue.sted  that 
the  EPA  incorjjorate  detailed  fuel 
.samjjling  jjrocedures  using 
inc(jrjj(jrati(jn  by  reference  mechanisms 
and  citing  credible  literature  (e.g., 
American  Society  for  Testing  and 
Materials)  instead  of  detailing  .samjjling 
jjixjcedures  in  the  regulatrjrv  language 
since  samjjling  jjnjcedures  are  subject  to 
change  over  time.  'I’he  EPA  is  denving 
the  jjetition  because  the  jjetitioner  has 
not  demcjnstrated  that  it  was 
impracticable  to  comment  on  this  i.ssue. 
The  EPA  jji’oposed  fuel  samjjling 
Jjrocedures  in  the  regulatorv  text  in  the 
June  4,  2010  jjrojjosal,  and  the 
Jjetitioner  therefore  had  the  ojjjjcjrtunity 
t(j  (xjinment  reccjinmending  its  jjreferred 
ajjjjHjach. 

I.ssue:  Remove  the  advanced  submitted 
reciuirement  for  site-specific  fuel 
monitoring  plans  before  each  amdvsis. 

'I’he  Jjetitioner  (UARC)  reejuested  that 
the  EPA  remove  the  advanced  .submittal 
retjiiireujent  Ibr  site-sjjecific  fuel 
iiKjnittjring  jjlans  belbre  (;ach  analysis, 
esjjecially  if  monthly  frecjuency  is 
maintained.  If  the  fuel  monit(jring  jjlan 
reejuirement  remains,  the  jjetitioner 
nujnests  that  the  EPA  reimjve  the 
rerjuirement  to  rejjcjit  things  that  might 
change,  such  as  unantieijjated  fuel  u.se 
(based  (Jii  unantieijjated  fuel  changes). 
The  EPA  is  denying  the  jjetiti(jn  and 
disagrees  with  the  commenter.  First,  the 
EPA  projjosed  a  fuel  monitoring  jjlan. 
and  Jjetitioners  had  the  ojjjjcjrtunity  to 
comment  on  the  jjlan  reejuirement.  The 
final  rule  requires  submittal  of  a  fuel 
UKJuitcjring  jjlan  00  days  beftjre 
demonstrating  initial  comjjliance.  'Ehe 
rule  d{jes  not  require  re-submittal  of  this 
Jjlan  behjre  each  iiKjnthly  analvsis,  see 
40  CER  .section  03.7521  (ij)(l). 

I.ssue:  Allow  EPA  Method  5R  to 
demonstrate  compliance  with  PM 
emission  limits. 

'Ehe  jjetiti(jner  (IJARG)  requested  that 
the  EPA  allow  EPA  Method  5B  tcj 
demonstrate  ccjinpliance  with  PM 
emissicjii  limits.  'Ehe  EPA  is  denying  the 
jjetiticjii  because  it  does  not  denionstrat«! 
that  it  was  imjjracticable  t(j  comment  on 
this  i.ssue.  'Ehe  EPA  jjnjjjosed  metlnjds 
to  demonstrate  comjjliance  in  the  June 
4,  2010  jji’ojjcj.sal  and  did  iKJt  jjnjjjo.se  t(j 
allow  Metlujd  5B  Ibr  PM  ccjinjjliance 
demonstrations.  3’heref(jre,  the 
Jjetitioner  had  the  ojjjjortunity  to  .submit 
comments  recommending  that  the  EPA 
allow  the  use  of  this  method.  For  this 
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ixiason,  the  FFA  is  denying  the  petition 
on  this  issiui. 

Issue:  lientove  or  make  references  to 
Methods  2,  21',  2(1  and  4  optional. 

'I’he  petitioner  (IIARG)  nKpiested  that 
the  1‘3’A  remove  or  make  rcTerences  to 
1‘1’A  Mcitliods  2,  2F.  2(1  and  4  optional. 
The  FPA  is  denving  the  petition  hecau.se 
it  does  not  demonstrate  that  it  was 
impracticaljle  to  comnamt  on  this  i.ssm;. 
Th(!  HPA  propo.sed  metliods  to 
demonstrate  compliance  in  the  June  4, 
2010  proposal  and  did  not  propose  to 
make  EPA  Methods  2.  2F.  2(J  and  4 
oj)tional.  Therefore,  the  p(!titioner  had 
the  oi)portunity  to  submit  comments 
recomnamding  that  the  EFA  make  the 
use  of  these  methods  optional.  F^or  this 
reason,  the  EFA  is  denving  the  ])etition 
on  this  issue. 

Issue:  Allow  sources  to  petition  for 
alternative  PM  inonitorin<’  re(juireinents 
based  on  source-si)ecific  limitations. 

The  petitioner  (CECIJ  nupajsted  that 
the  liFA  allow  sources  to  petition  for 
alternative  FM  monitoring  nupiirements 
l)as(!d  on  source-specific  limitations 
(e.g..  common  stacks  with  more  than 
one  suhcategorv).  The  EPA  is  denving 
this  p(!tition  because  it  is  not  of  ccmtral 
relevance  to  this  rulemaking.  The 
(ameral  Provisions  at  41)  (3''R  (>3.H  allow 
.sources  to  petition  the  EPA  for 
alternative  monitoring  |)lans.  I  herefore. 
la)  such  provision  is  needed  in  this  final 
rule. 

Issue:  Allow  sources  with  overlapping 
(iPMS  regulations  to  complv  with 
existing  QA/Q(i  plans  or  40  (iPH  pad  75 
Appendices  A  and  B. 

The  petitioiaas  (CIBO.  C]M1)  recjnested 
that  the  EPA  allow  sources  with 
overlapping  C'.EMS  regulations  to 
comply  with  existing  QA/QC;  plans  or 
40  (3"R  j)art  75  Appfmdices  A  and  11. 

The  EPA  is  denying  this  jjetition 
because  it  is  not  of  central  relevance  to 
this  rulemaking. 

Issue:  No  justification  or  discussion 
was  provided  on  whv  the  EPA  selected 
12  hours  as  the  averaging  time  period 
and  also  whv  the  EPA  selected  block 
averages  instead  of  rolling  averages. 

The  jaititioner  (Sierra  Club)  alleges 
that  the  EPA  provided  no  justification  or 
discn.ssion  exjilaining  why  the  EPA 
selected  12  hours  as  the  averaging  time 
jieriod  and  why  the  P3’A  selected  block 
averages  instead  of  rolling  averages  for 
jiarameter  monitor.  The  petitioner 
recjuestial  that  the  liPA  clarify  that  the 
averaging  times  for  continuous 
Jiarameter  monitoring  should  be  the 
same  as  the  averaging  times  during  the 
nio.st  recent  |)erforniance  te.st.  Averaging 
times  were  ojaai  to  notice  and  comment 
in  the  June  4.  2010  jirojiosal.  In  the  June 
2010  jirojiosal,  we  reijuired  that 
jiarameters  be  set  based  on  4-hour  block 


averages  during  the  comjiliance  te.st, 
and  that  continuous  conijiliance  be 
denion.strated  bv  monitoring  12-bonr 
block  average  values  for  most 
Jiarameters.  VVe  .selected  this  averaging 
Jieriod  to  reflect  ojierating  conditions 
during  the  jierforniance  test  to  ensure 
the  control  .system  is  continnonslv 
ojierating  at  the  .same  or  better  level  as 
during  a  jierforniance  test  demonstrating 
t:omjiliance  with  the  enii.ssion  limits. 
Therefore,  the  I'^PA  is  denying  the 
jietition. 

Issue:  The  EPA  position  regarding 
treatment  of  “out-of-control”  and 
“maintenance”  periods  as  deviations  is 
not  suppoiied  or  explained. 

The  jietitioner  (IIAR(J)  alleges  that  the 
EPA  jiosition  regarding  treatment  of 
“ont-of-control”  and  “maintenance” 
jieriods  as  deviations  is  not  sujijiorted 
or  exjilained.  The  jietitioner  recjuested 
that  the  EPA  revise  the  definition  of 
“deviation”  to  be  consi.stent  with  how 
deviation  is  treated  with  resjiect  to  (lO 
CEMS  and  (',PMS.  The  EPA  is  denying 
the  Jietition.  The  definition  of 
deviations  was  ojien  to  notice  and 
comment  in  the  June  4.  2010  jirojiosal. 

Issue:  Becjuire  checks  of  i)ressure 
monitoring  taps  onlv  if  reading  is 
abnormal. 

The  Jietitioner  ((;M1)  reijuested  that 
the  EPA  reijnire  checks  of  jire.ssure 
monitoring  tajis  only  if  reading  is 
ahnornial.  'I’he  reijnirement  to  check 
jiressnre  taji  jilnggage  daily  was  ojien  to 
notice  and  comment  in  the  June  2010 
jirojiosal.  In  addition,  the  EPA  is 
denying  this  jietition  because  it  is  not  of 
central  relevance  to  this  rulemaking. 

Issue:  The  EPA  has  not  sufficientlv 
correlated  emission  limits  to  operating 
parameters  and  should  not  set 
enforceable  limits  on  maximum  and 
minimum  control  device  operating 
parameters. 

3'he  jietitioners  (IJARG,  AMP.  CIUO) 
alleges  that  the  EPA  has  not  sufficiently 
correlated  enii.ssion  limits  to  ojierating 
Jiarameters  and  recjuested  the  EPA  not 
to  set  enforceable  limits  on  maxininm 
and  niinimmn  control  device  ojierating 
Jiarameters.  One  jietitioner  ((’.IHO) 
recjuested  that  the  rule  should  cdlciw 
sourcies  to  set  their  own  ESP  .secondarv 
voltage  rcicjuirenient  lia.sed  on  load  and 
c.cial  cjuality  .sinc:e  jiower  cxinsinnjition 
by  an  ESP  is  inflnenced  by  facitors  other 
than  ojierating  load,  incduding  ESP 
design,  amount  of  PM  c:ollec;tecl,  and 
resistivity  of  the  PM.  Other  jietitioners 
(UARO  and  AMP)  also  inclic:ate  that  the 
limits  set  on  cxintrol  clevic:e.s  inhibit  the 
flexibility  to  ojierate  control  clevic:es 
with  a  margin  of  safety.  'I’lie  EPA  is 
denying  the  jietition.  Ojierating  limits 
were  cijien  to  notic.e  and  comment  in  the 
June  4,  2010  jircijio.sal. 


Issue:  The  EPA  shoidd  delav 
incorporating  PS  1 7  in  this  rule  until  the 
revisions  for  PS  17  are  completed. 

The  Jietitioner  (lIAR(f)  rcicjnested  that 
the  l‘]PA  delay  incorjiorating  PS  17  in 
this  ride,  whic:h  outlines  how  to  selec:t 
and  install  C'.PMS,  until  the  revisions  for 
PS  17  are  comjileted. 

The  liPA  is  denying  this  jietition.  'I’he 
filled  rule  did  not  incorjiorate  PS  17,  or 
any  other  PS,  in  the  jircivision  regarding 
.selection  and  installation  of  OPMS  and 
ongoing  cjuality  assnranc:e  of  data  from 
(iPMS.  (Aimments  related  to  revising  PS 
17  are  outside  the  .sc:ojie  of  this 
rulemaking.  (RTC  docaiment.  Ohajiter 
1 1 .  EPA-MQ-OAR-2002-0t)58-32H0, 
DON  EPA-1  lQ-OAR-2002-0058- 
2000.1.  exc:erjit  150). 

Issue:  The  EPA  should  not  set  an 
enforceable  operating  limit  on  opacity. 

'I’he  Jietitioner  (IJARG)  alleged  that 
there  is  insiifficaent  cairrelation  between 
ojiacdty  and  PM  emissions  and 
recjuested  that  the  EPA  not  set  an 
enforc;eable  ojierating  limit  on  ojiacity. 
The  EPA  is  denying  the  jietition.  The 
I'JPA  jircijiosed  ojiacnty  limits  in  the  |inie 
4.  2010  jircijio.sal  and  the  jietitioner 
therefore  had  the  ojijiortimitv  to 
ccimment  on  the  jirojiosed  limits, 
ineduding  caimments  reejnesting  that  no 
limit  be  established. 

Issue:  Update  outdated  BLDS 
Uuidance. 

The  Jietitioner  (lIARfJ)  recjuested  that 
the  l‘JPA  ujidate  the  cnitdated  BEDS 
(hiiclance  that  is  cairrently  incairjiorated 
by  referenca;.  The  EPA  is  denying  this 
Jietition.  'I'lie  cairrent  giiiclanca! 
docaiment  is  the  mci.st  recamt  guidancai 
available  and  caimments  related  to 
revising  the  guidancai  docaiment  are 
outside  the  .sccijie  of  this  riilemaking. 
(R'FG  document,  Ghajiter  11,  EPA-HQ- 
OAR-2002-t)0.58-3289.  DGN  EPA-1  IQ- 
OAR-2002-00.58-2097.1.  excairjit  10). 

Issue:  The  EPA  should  reconsider 
emission  limits  for  HCA  on  coal-fired 
boilers  using  a  hot-side  ESP  for 
particulate  control. 

The  Jietitioners  (MSIJ,  PSIJ,  Purdue, 
Gitizens  'rhermal  Energy)  recjuested  that 
the  EPA  recainsicler  emission  limits  for 
llCJl  on  caial-fired  boilers  using  a  hot- 
side  ESP  for  jiarticailate  caintrcil.  The 
Jietitioners  are  unaware  of  any  IKJl 
control  clevicais  that  are  caimjiatible  with 
a  hot-side  ESP.  The  EPA  is  denying  the 
Jietition.  The  basis  for  siibcategorization 
was  subject  to  noticai  and  caimment.  The 
EPA  did  not  jircijiose  a  .sejiaiate 
subcaitegory  for  suc:h  units,  and  the 
Jietitioner  caiiilcl  have  commented 
recaimmencling  that  the  agency  do  so. 

(75  FR  32012,  70  FR  15017-18,  70  FR 
80007)  Further,  the  EPA  disagrees  with 
the  Jietitioner  that  the  subcategories 
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could  1)0  based  on  the  level  of  Controls 
installed  on  the  unit. 

Issiw:  Tha  EPA  should  chungu 
aloctronic  importing  iv(juironionts  to 
avoid  WobFIREi  and  EHT  shortconjings. 

The  i)etitioner  (IJARCi)  nuiuested  that 
the  HPA  change  the  electronic  reporting 
recjidreinents  to  avoid  WehFlRI']  and 
I’iRT  shortcomings.  The  ])etitioner 
r(;(|uest(Kl  that  to  meet  the  KRA’s 
obligations  under  the  Raijerwork 
Reduction  Act  the  EPA  s|)ecify  each 
individual  data  item  recpiested  in  the 
ERT.  The  ])etitioner  also  recpiests  that 
the  EPA  explain  how  the  EITF  electronic 
signature  mechanisms  will  meet  the 
nuiuirements  of  the  (Toss-Media 
Electronic  Reporting  Rule. 

The  EPA  is  denying  the  petition 
l)(;canse  it  does  not  demonstrate  that  it 
was  impracticable  to  comment  on  this 
issue.  I’lie  EPA  pro])ose{l  to  retjnire  the 
use  of  the  ERT  and  WebFIRE.  and  the 
piititioner  therefore  had  the  o])portimity 
to  coimmmt  on  any  concerns  with  the 
])roposed  approach. 

Issao:  Elindnate  gas  caitaihaent 
notification  rcqaircincnts  or  adjust  the 
frequency  of  these  notifications  to  he 
consistent  with  the  reporting 
re(]airenients  in  the  Title  V  progrenn. 

The  petitioner  (AIF)  retpie.sted  that 
the  EPA  eliminate  the  gas  curtailment 
notification  reciuirements  or  adjn.st  the 
I'nujiiency  of  these  notifi{:ations  to  he; 
consistent  with  the  semi-annual 
reporting  requirements  in  the  Title  V 
])rogram.  I'lie  EPA  is  denving  the 
petition.  Reporting  nujuirements  were 


open  to  notice  and  comment  in  the  lune 
4,  2010  ])ro])o.sal. 

Issue:  Allow  facilities  to  become  area 
or  synthetic  minor  sources  instead  of 
instcdling  controls. 

The  petitioner  ((JPSP)  retpiested  that 
the  EPA  allow  facilities  to  become  area 
or  .synthetic  minor  sources  instead  of 
installing  controls.  The  liPA  is  denving 
the  ])etition.  Whether  or  not  sources 
elect  to  become  area  or  svnthetic  minor 
sources  is  not  of  central  relevance  to 
this  rulemaking,  as  nothing  in  this  ride 
affects  whether  or  how  a  source  can 
become  a  svnthetic  minor  .source  (RT(’ 
document, 'EPA-MQ-()AR-2()()2-()().'5  8- 
3289.  Volume  1.  DCN  EPA-HQ-(1AR- 
2()()2-()().''j8-3178.2,  excerpt  4). 

VI.  Impacts  of 'I’his  Final  Rule 

A.  What  are  the  incremented  (dr 
impacts? 

Table  4  of  this  preamble  illustrates, 
for  each  basic  fuel  suheategory.  the  total 
emissions  reductions  achieved  by  the 
final  amended  rule  (i.e.,  the  difference 
in  emissions  between  a  boiler  or  jirocess 
heater  controlled  to  the  amended  floor 
level  of  control  and  boilers  or  process 
heaters  at  the  current  baseline]  for  new 
and  existing  sources.  Nationwide 
emi.ssions  of  selected  HAP  (i.e.,  11(]1, 

IIF,  mercury,  metals,  and  VCKi)  will  he 
reduced  by  44.300  tpy.  This  is  an 
incremental  increa.se  of  4,000  tpy  in 
llAP  reductions  compared  to  the 
estimates  in  the  March  2011  final  rule, 
'fids  increa.se  is  due  mainly  to  changes 
in  the  inventory  (330  units  were  added 
since  the  March  2011  invent orv). 


Excluding  the  changes  in  the  inventorv, 
the  amendments  to  the  regulatory 
|)rovisions  themselves  resulted  in  a 
decrease  of  1,100  tj)y  of  estimated 
reductions,  part  of  this  incremental 
reduction  in  HAP  is  contributed  to  edits 
to  the  baseline  emission  data  received 
since  the  March  2011  final  rule,  as  well 
as  changes  to  the  suheategories  and 
emission  limits  as  a  result  of  this 
amended  rule.  The  amendments  to  the 
final  ride  are  exjiected  to  result  in  an 
additional  4.000  tpy  of  reductions  in 
HCl  emissions.  The  amendments  are 
akso  expected  to  have  a  modest  effect  on 
mercury,  estimated  to  range  from  a 
slight  decrease  of  0.12  tpy  uj)  to  a  slight 
increase  of  0.90  tpy  in  emission 
reductions  as  a  result  of  the  changes  to 
the  regulatory  requirements.  Reductions 
in  emi.ssions  of  filterable  PM  will 
decrease  by  18. .'500  tpy  due  to  the  final 
amended  rule.  Reductions  in  emissions 
of  non-mercury  metals  (i.e..  antimony, 
arsenic,  beryllium,  cadmium, 
chromium,  cobalt,  lead,  manganese, 
nickel,  and  selenium]  will  decrease  by 
200  t])y.  In  addition,  the  amendments 
are  e.stimated  to  result  in  an  additional 
.‘50,100  tpv  of  reductions  in  SO^ 
emissions.  A  di.scussion  of  the 
methodology  u.sed  to  estimate 
emi.ssions,  emissions  reductions,  and 
incremental  emi.ssion  reductions  is 
pre.sented  in  “Revised  (August  2012] 
Methodology  for  Estimating  (iost  and 
Emission  Impacts  for  Industrial. 
(Commercial,  and  Institutional  Rollers 
and  Process  Heaters  NESHAP — Major 
.Source”  in  the  docket. 


Table  4— Summary  of  Total  Emissions  Reductions  for  the  Final  Amended  Rule 

[tons/yr] 


Source 

Subcategory 

HCl 

Non 

mercury 

metals® 

Mercury*’ 

Existing  Units  . 

Limited  Use  . 

1 

2 

0.42 

2.1E-04  . 

0.48 

Solid  units  . 

36,737 

21,367 

147 

0.4  to  1.5  . 

1,619 

Liquid  units . 

2,143 

9,434 

2,315 

0.9  to  1  . 

620 

Non-Continental  Liquid  units  . 

35 

3 

1 

0.01  to  0.02 

23 

Gas  1  (NG/RG)  units  . 

20 

117 

0.3 

0.01  . 

88 

Gas  1  Metallurgical  Furnaces . 

0.4 

3 

0.02 

27 

Gas  2  (other)  units . 

4 

8 

0.06 

3.8E-03  to 
4.6E-03. 

40 

New  Units  . 

Solid  units  . 

0 

351 

5 

0.02  . 

0 

Liquid  units . 

0 

0 

0 

0  . 

0 

Gas  1  units  . 

0 

0 

0 

0  . 

0 

Gas  1  Metallurgical  Furnaces . 

0 

0 

0 

0  . 

0 

Gas  2  (other)  units . 

0 

0 

0 

0  . 

0 

Includes  antimony,  arsenic,  beryllium,  cadmium,  chromium,  cobalt,  lead,  manganese,  nickel,  and  selenium. 

•^Mercury  reductions  are  presented  as  a  range  due  to  adjustments  on  reported  fractions  and  limits  of  detection.  See  memorandum  entitled 
“Revised  (March  2012)  Methodology  for  Estimating  Cost  and  Emissions  Impacts  for  Industrial,  Commercial,  Institutional  Boilers  and  Process 
Heaters  National  Emission  Standards  for  Hazardous  Air  Pollutants — Major  Source”  for  a  description  of  the  two  methods  for  estimating  mercury 
reductions. 
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li.  What  are  the  incieiuental  water  and 
solid  waste  impacts? 

The  Kl’A  estimated  tin;  additional 
water  usage  that  woidd  result  from 
iustalliug  wet  si;rul)l)(irs  to  meet  the 
amended  emission  limits  for  HCl  would 
1m!  5.'j8  million  gallons  per  year  for 
existing  soim:es  (:omj)ared  to  the  current 
ha.seline.  In  addition  to  the  increased 
water  usage,  an  additional  180  million 
gallons  per  year  of  wastewater  would  hi; 
jjrodnced  for  existing  sources.  Only  half 
of  these  incremental  changes  are  due  to 
changes  in  the  regulatory  provisions. 

The  other  half  is  due  to  changes  in  the 
numhijr  of  identified  existing  units  and 
projected  new  units.  The  annual  costs  of 
treating  the  additional  wa.stewater  are 
Si. 2  million.  These  additional  co.sts  are 
accounted  for  in  the  incremental  control 
cost  estimates. 

The  EPA  estimated  the  additional 
.solid  waste  that  would  result  due  to  the 
amendments  to  he  138.000  tpy.  with 
nearly  all  due  to  changes  in  the 
regidatorv  provisions.  Solid  wa.ste  is 
generated  from  llyash  and  dust  captured 
in  PM  and  mercnrv  controls  as  well  as 
from  spent  carbon  that  is  injected  into 
exhan.st  streams  or  used  to  filter  gas 
streams.  The  costs  of  handling  the 
additional  solid  waste  geneiated  are 
.S.I.H  million.  These  costs  are  also 
accounted  for  in  the  incremental  control 
co.sts  estimates. 

A  di.scussion  of  the  methodology  used 
to  estimate  incremental  impacts  is 
presented  in  “Revised  (Augn.st  2012) 
Methoilology  for  Estimating  Cost  and 
Emission  Impacts  for  Industrial, 
Commercial,  and  In.stitntional  Boilers 
and  Process  Heaters  NESHAP — Major 
.Source”  in  the  docket. 

C.  What  are  the  incremented  enerf’v 
impacts? 

The  EPA  estimated  that  the  March 
2011  final  rule  would  result  in  an 
increa.se  of  about  1.4  billion  kWh/yr  in 
national  energy  usage  from  the 
electricitv  nupured  to  oj)erate  control 
devices,  such  as  wet  scrubbers, 
electrostatic  precipitators  and  fabric 


filters  which  are  expected  to  be  installed 
to  meet  the  final  rule.  The  amendments 
are  expected  to  decrease;  eiu;rgy  usage; 
by  a  ne;t  143  millie)n  kVVh/yr  e:e)mpare;el 
te)  the;  Mare;h  2011  ride.  The;se; 
re;elne;tion.s  are;  elriven  by  the;  re;gnlate)ry 
preivisiems  eif  these;  amenehnemts. 
Aelelitiemally,  the;  EPA  e;x|)e;e;ts  the;.se 
ame;nehne;nls  will  re;snlt  in  a  ele;e:re;ase  eif 
4.4  milliem  MMBtn/yr  in  fuel  savings. 
e;e)mpare;el  with  the  e;stim.ite;s  in  the; 
Mare:h  2011  final  rule. 

D.  What  are  the  incremental  cost 
impacts? 

Feir  the;se  final  amenehnents.  we; 
estimateel  the;  ine:re;me;ntal  elifference; 
be;twee;n  the;  national  e:e)sts  impae:ts  feir 
the  final  ameneleel  rule  iinel  the;  Mare.h 
2011  final  rule.  First,  we  elete;rmine;el  the; 
exmtrol  me;asure;s.  weirk  prae;tice;s,  anel 
monitoring  anel  testing  re;e]uire;me;nts 
thcit  woulel  be  re;e]nire;el  by  beiilers  anel 
|;re)e:e;ss  he;ate;rs  le)e;ate;el  at  inajeir  senireu; 
faedlities  tei  e;omply  with  the;  final 
ame;nele;el  rule;.  To  estimate;  the;  natiemal 
e:e).st  impae:ts  eif  the;  final  ameneleiel  rule 
feir  existing  .seinre.eis.  we;  useel  the; 
iele;ntie;al  me;theieleilogy  use;el  tei  e;stimate; 
the;  e:eist  imjiaeits  feir  the;  Mare:h  201 1 
final  rule;  with  eine;  e;xe:e;ptiein.  hi  this 
revi.seel  analysis,  it  was  assnmeel  that 
se;ve;ral  liepnei  fuel  units  that  re;peirte;el 
natural  gas  firing  e:apability  weinlel 
swite;h  to  natural  gas  as  a  e:eimpliane:e; 
eijitiein  inste;ael  eif  installing  aelel-ein 
exintreils  tei  elemeinstrate;  e:eim|iliane:e; 
with  the;  emissiein  limits.  Thus,  the;  einly 
exi.sts  to  the;se;  units  weiulel  be;  the;  tnne- 
np  weirk  ]irae:tie:e;  exists.  A  elisexi.ssiein  eif 
the;  metheieleileigy  n.seiel  tei  e.stimate;  exist 
impae:ts  is  presenteel  in  “Reviseel 
(August  2012)  Metheieleileigy  for 
Estimating  Ceist  anel  Emissiein  lmpae;ts 
feir  Inelnstrial.  (ximmerenal.  anel 
Institutional  Beiilers  anel  Preiexiss  lieiaters 
NE.SHAP — Majeir  .Seinrex;”  in  the  eleie;ke;t. 

The;  re;sulting  total  natiemal  exist 
im]iae:t  eif  the;  final  ameneleel  rule  is  .S4.7 
billion  in  exijiital  exjienelitnres  anel  .SI. .'5 
billiein  pe;r  ye;ar  in  teital  annual  exists, 
exinsieleiring  fuel  savings.  The;  total 
exipital  exjienelitnres  are  slightly  leiweir 
than  eistimateel  for  the;  Mare:h  2011  final 


rule,  lint  the;  teital  annual  exists  are; 
slightly  higher  than  estimateel  feir  the; 
Mare:h  2011  final  rule.  .Se;e:  70  FR  l.'iO.'il. 
3’he;  total  exijiital  anel  emnual  exists 
lne:luele;  exists  feir  exintreil  ele;viex;s,  weirk 
|irae:tiex;s,  te.sting  iinel  monitoring. 

In  eireler  tei  eletermine  the  inexemental 
exist  im]iae:ts  eif  the;  ameneleel 
reiejiiirements  anel  eanissiein  limits,  we; 
first  e;stimate;el  the;  exist  im]iiie;ts  eif  tlie; 
iiehiitieinal  existing  beiilers  anel  jireiexiss 
heiaters  aeleleel  to  the  Beiileir  MACH’ 
inventory  elatiibase;  sinex;  jireimnlgatiein 
of  the  Mare;h  2011  final  rule;  anel  the; 
revi.seel  number  of  new  beiilers  anel 
jireiexiss  heaters  that  e;eiulel  be  jieitentially 
exin.strue:te;el.  Sinex;  the;  Mare:h  2011  final 
rule,  we;  beexime  aware;  of  72  majeir 
.seiurex;  fae;ilitie;s  that  were;  not 
jireviously  in  the;  Boiler  MACT 
inventeirv  elatabase.  Aeleling  the;  beiilers 
iinel  Jireiexiss  heiateirs  leiexiteel  at  theise; 
newly  ielentifieel  majeir  seiurex;  fae:ilitie;.s 
resulteel  in  73  aelelitieinal  exial-fireel 
units,  32  aelelitieinal  bieima.s.s-fireel  units, 
82  aelelitieinal  oil-fired  units,  anel  149 
aelelitieinal  gas-fired  units.  Onr  revi.seel 
numbeir  eif  ne;w  boileirs  anel  jireiexiss 
heiateirs  inedneleel  82  iiehiitieinal  bioma.ss 
units,  1,728  aelelitieinal  gas  1  units  iinel 
13  fewer  liejniel  units. 

'fhe;  reisnlting  exist  imjiae:t  feir  these 
iiehiitieinal  existing  anel  new  beiilers  anel 
Jireiexiss  heaters  is  .$1.0  billiein  in  exijiital 
eixjienelitures  anel  .$0.31  billiein  jier  yeiar 
in  total  annuiil  exists,  exinsieleiring  fuel 
.savings. 

Therefeire,  elisexiunting  the;  aeleleiel 
exists  feir  the;  aelelitieinal  beiilers  anel 
Jireiexiss  heaters  inclueleiel  in  the  exists 
analysis,  the;  eistimateel  increanental  exist 
inijiae:t.s  feir  theise  ameneleel  reejuireiments 
ein  eixi.sting  anel  new  beiilers  anel  jireicess 
heiateirs  are;  $1.0  billion  in  e:apital 
eixjienelitures  anel  .$0.13  billion  jier  year 
in  teital  annual  exists  hiss  than  the;  exists 
eistimateel  in  the;  Maredi  2011  rule. 

Table;  .'i  of  this  jireiamble;  shows  the; 
teital  e:ajiital  anel  annual  exist  imjiacts  of 
the;  final  ameneleel  ride;  feir  e;ae;h 
snbexiteigeiry.  Costs  ine:luele;  te.sting  anel 
meiniteiring  exists,  but  not  reexiixlkeeijiing 
anel  rejieirting  exi.sts. 


Table  5— Summary  of  Total  Capital  and  Annual  Costs  for  New  and  Existing  Sources  for  the  Final  Amended 

Rule 


Source 

Subcategory 

Estimated/ 
projected 
number  of 
affected  units 

Capital  costs 
(106  $) 

Testing  and 
monitoring 
annualized 
costs 
(106  $/yr) 

Annualized  cost 
(106  $/yr) 
(considering 
fuel  savings) 

Existing  Units  . 

Coal  units  . 

621  . 

2,554 

46 

904 

Biomass  units  . 

502  . 

405 

29 

109 

Heavy  Liquid  units  . 

319  . 

761 

5.4 

221 

Light  Liquid  units . 

615  . 

712 

4.2 

166 

Non-Continental  Liquid  units  . 

21  . 

62 

0.8 

17 

Gas  1  (NG/RG)  units  . 

11,929  . 

77 

0.9 

(295) 
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Table  5— Summary  of  Total  Capital  and  Annual  Costs  for  New  and  Existing  Sources  for  the  Final  Amended 

Rule — Continued 


Source 

Subcategory 

Estimated/ 
projected 
number  of 
affected  units 

Capital  costs 
(106  $) 

Testing  and 
monitoring 
annualized 
costs 
(106$/yr) 

Annualized  cost 
(106  S/yr) 
(considering 
fuel  savings) 

Gas  2  (other)  units . 

129  . 

138 

2.3 

58 

Energy  Assessment  . 

ALL . 

1,700  (Facili¬ 
ties). 

N/A 

N/A 

28 

New  Units  . 

Coal  units  . 

0  . 

0 

0 

0 

Biomass  units  . 

82  . 

381 

5.6 

^99 

Liquid  units . 

0  . 

0 

0 

0 

Gas  1  (NG/RG)  units  . 

1,762  . 

11 

0 

«5.1 

Gas  2  (other)  units . 

0  . 

0 

0 

0 

®  Total  annualized  costs  for  new  units  do  not  account  for  fuel  savings  since  no  fuel  savings  are  estimated  in  the  first  year  for  new  units. 


Potmitial  control  device  cost  savings 
and  increased  recordkeeping  and 
reporting  costs  associated  witli  the 
emissions  averaging  provisions  in  the 
final  ride  are  not  accounted  for  in  either 
the  capital  or  annualized  cost  estimates. 

A  discussion  of  the  methodology  used 
to  estimate  cost  impacts  is  presented  in 
“Revised  (August  2012)  Methodology 
for  Estimating  Cost  and  Emission 
Impacts  for  Industrial,  Commercial,  and 
Institutional  Boilers  and  Process  Heaters 
NlvSIlAP — Major  .Source”  in  the  docket. 

/i.  What  (iiv  iht;  (economic  impacts? 

The  I'iPA  analyzed  the  economic 
impacts  of  this  final  amended  rule  using 
the  methodology  that  was  discussed  in 
the  March  2011  final  rule  RIA  and  in  the 
preamble  to  the  March  2011  final  rule. 
.See  FR  70  1.50.51.  The  market  impact 
results  are  very  similar  to  the  results 
pre.sented  in  the  March  2011  final  rule 
and  the  RIA.  The  agency’s  economic 
model  suggests  the  average  national 
jji'ice  increases  for  industrial  sectors  are 
less  than  0.01  percent,  while  average 
annual  domestic  production  may  fall  by 
le.ss  than  0.01  jiercent. 

Because  of  higher  domestic  prices, 
imjjorts  slightly  rise.  The  results  for 
sales  tests  for  small  businesses  were 
somewhat  reduced  than  those 
calculated  for  the  March  2011  final  rule. 
For  the  sales  tests  using  small 


com))anies  identified  in  the  Combustion 
.Survey,  the  mean  co.st  to  receipts 
dropped  from  4  percent  in  the  RIA  to  3 
])ercent  for  this  final  amended  ride  and 
the  median  was  0.2  percent  for  the  RIA 
and  also  0.2  percent  for  this  final 
amended  ride.  The  nnmher  of  parent 
comjianies  with  sales  tests  exceeding  3 
percent  dropped  from  8  in  the  RIA  to  5 
for  this  final  amended  rule.  There  was 
no  change  in  the  results  for  small  public 
entities.  Median  cost  is  still  about  .$1.1 
million  and  representative  small  major 
jnihlic  entities  would  have  cost-to- 
revenne  ratios  above  10  percent.  The 
change  in  employment  estimates 
between  the  RlA  and  the  final  amemhul 
ride  is  minimal.  In  the  RIA  for  the 
March  2011  final  rule,  we  estimated 
emjiloyment  changes  ranging  between 
—  3,100  to  +0,500  employees,  with  a 
central  e.stimate  of +1,700.  For  this  final 
amended  rule  we  e.stimate  employment 
changes  ranging  between  —2,000  to 
+5,400  employees,  with  a  central 
e.stimate  of  +1,400.  These  estimated 
annual  emjdoyment  changes  compared 
to  the  baseline  employment,  and  are  for 
the  time  period  for  which  the 
annualized  cost  applies  (2015  to  2029). 

F.  What  are  the  benefits  of  this  final 
rale? 

VVe  calculated  health  benefits  using 
the  methodology  described  in  the  RIA 


prepared  for  the  March  21,  2011  final 
rule.  We  incorporated  the  revi.sed 
emission  reductions  estimated  for  this 
reconsideration  final  rule  into  the 
analysis.  We  were  unable  to  estimate  the 
benefits  from  reducing  exposure  to  IIAB 
and  ozone,  eco.system  impairment  and 
visibility  impairment,  including 
reducing  180,000  tons  of  carbon 
monoxide,  39,000  tons  of  HCl,  500  tons 
of  HF,  2,500  tons  of  other  metals  and 
3,100  to  5,300  pounds  of  mercury. 

Please  refer  to  the  full  description  of  the 
nmpiantified  benefits  as  well  as 
technical  details  of  the  analysis  and  its 
limitations  and  uncertainties  in  the  final 
Boiler  RIA  (March  2011).  These 
monetizeil  benefits  are  apjiroximately 
23  percent  higher  than  the  March  2011 
final  rule  benefits  due  to  the  increase  in 
.SCT  emission  reductions  associated 
with  the  additional  units  affected  hv  the 
ride  and  the  revised  IlCl  limit.  We 
estimate  the  total  monetized  benefits  of 
this  final  regulatory  action  to  he  $27 
billion  to  $67  billion  at  a  3  percent 
discount  rate  and  $25  to  $61  billion  at 
a  7  percent  discount  rate.  All  estimates 
are  for  the  implementation  year  (2015) 
in  2008$.  A  summary  of  the  monetized 
benefits  estimates  at  discount  rates  of  3 
jiercent  and  7  percent  is  provitled  in 
Table  6  of  this  preamble.  A  summary  of 
the  avoided  health  incidences  is 
provided  in  Table  7  of  this  preamble. 


Table  6— Summary  of  the  Monetized  Benefits  Estimates  for  the  Final  Boiler  MACT 

[millions  of  2008$]  ''’ 


Pollutant 

Emissions 

reductions 

(tons) 

Total  monetized  benefits 
(at  3%  discount  rate) 

Total  monetized  benefits 
(at  7%  discount  rate) 

PMi.s-related  benefits 

1 

Direct  PM^s . 

14,139 

$1,200  to  $2,900  . 

$1,100  to  $  $2,700 

SO>  . 

572,000 

$26,000  to  $64,000  . 

$24,000  to  $61,000 
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Table  6— Summary  of  the  IVIonetized  Benefits  bstimates  for  the  Final  Boiler  MACT— Continued 

[millions  of  2008$]=''’ 


Pollutant 

Emissions 

reductions 

(tons) 

Total  monetized  benefits 
(at  3%  discount  rate) 

Total  monetized  benefits 
(at  7%  discount  rate) 

Total  . 

$27,000  to  $67,000  . 

$25,000  to  $61,000. 

®  All  estimates  are  tor  the  implementation  year  (2015),  and  are  rounded  to  two  significant  figures  so  numbers  may  not  sum  across  rows.  All 
tine  particles  are  assumed  to  have  equivalent  health  effects  because  the  scientific  evidence  is  not  yet  sufficient  to  allow  differentiation  of  effect 
estimates  by  particle  type.  Benefits  from  reducing  hazardous  air  pollutants  (HAP)  are  not  included.  These  estimates  do  not  include  energy 
disbenefits  valued  at  $24  million  (using  a  3  percent  discount  rate).  These  benefits  reflect  existing  boilers  and  new  boilers  anticipated  to  come  on¬ 
line  by  2015. 

‘’There  are  some  slight  differences  in  the  emission  reductions  used  in  the  RIA  and  those  used  in  the  air  impacts  section  of  this  preamble  due 
to  some  late  changes  in  the  data  that  were  received  after  the  RIA  was  completed.  Refer  to  the  memoranda  “Revised  (August  2012)  Methodology 
for  Estimating  Cost  and  Emission  Impacts  for  Industrial,  Commercial,  and  Institutional  Boilers  and  Process  Heaters  NESHAP — Major  Source”  for 
a  discussion  of  the  differences. 


Table  7— Summary  of  the  Avoided 
Health  Incidences  for  the  Final 
Boiler  MACT 


Avoided  health 
incidences 

Premature  Mortality  . 

3,000-7,900 

Morbidity  . 

Cfironic  Bronctiitis  . 

2,000 

Acute  Myocardial  Infarction  . 

5,000 

Hospital  Admissions,  Res- 

piratory  . 

750 

Hospital  Admissions,  Cardio- 

vascular . 

1,600 

Emergency  Room  Visits, 

Respiratory . 

3,000 

Acute  Bronchitis . 

4,600 

Work  Loss  Days  . 

390,000 

Asthma  Exacerbation  . 

51 ,000 

Minor  Restricted  Activity 

Days  . 

2,300,000 

Lower  Respiratory  Symp- 

toms  . 

55,000 

Upper  Respiratory  Symp- 

toms  . 

41,000 

®AII  estimates  are  for  the  implementation 
year  (2015),  and  are  rounded  to  two  signifi¬ 
cant  figures.  All  fine  particles  are  assumed  to 
have  equivalent  health  effects  because  the 
scientific  evidence  is  not  yet  sufficient  to  allow 
differentiation  of  effect  estimates  by  particle 
type.  Benefits  from  reducing  HAP  are  not  in¬ 
cluded.  These  benefits  reflect  existing  boilers 
and  new  boilers  anticipated  to  come  online  by 
2015. 

fi'.  M7ir//  (ire  the  increiuentdl  secondinT 
dir  impdcis? 

Frrr  units  adding  controls  to  moot  tho 
ainondod  onii.ssion  limits,  wo  anticijtafo 
vory  minor  socondary  air  im|)a(:ts.  Tho 
comimstion  of  Inol  noodrul  ft)  gonorato 


additional  olocfricity  would  yiold  slight 
incroasos  in  omissions,  including  NOx, 
CC),  PM  and  SOt  and  an  incroa.so  in  CO2 
omi.ssions.  Sint;o  NOx  <iiid  SCT  aro 
covorod  hy  caj)j)od  omissions  trading 
j)rograms  and  mothodological 
limitations  |)rovont  ns  from  quantifying 
tho  chango  in  (X)  and  PM,  w(;  do  not 
o.stimato  an  incroaso  in  socondary  air 
im])acts  for  this  final  rnlo  from 
additional  oloctricity  domand.  Wo  do 
o.stimato  groonhonso  gas  imjjacts,  which 
result  from  incroasod  oloctricity 
consumption,  to  ho  85t),2()()  tpv  from 
existing  units  and  79,701)  tpy  from  now 
units.  This  is  10, 200  tpy  loss  than  tho 
estimated  groonhonso  gas  impacts 
associated  with  tho  March  2011  final 
rule. 

VII,  Statutory  ami  Executive  Order 
Reviews 

A.  Iix((Cdtive  Order  1 Reguldioix 
Planning  and  Review’  and  Executive 
Order  l  '35(i3:  Improving  Regnlation  and 
Regnldtory  Ih^view 

Under  section  3(0(1)  of  Executive 
Order  12800  (58  FR  51735,  October  4, 
105)3),  this  action  is  an  “oconomicallv 
significant  regulatory  action”  hor:auso  it 
is  likely  to  have  an  annual  effect  on  tho 
economy  of  SlOO  million  or  more  or 
adviir.soly  affect  in  a  material  way  tho 
economy,  a  s(!ctor  of  tin;  economy, 
])roductivity,  comi)(!tition,  jobs,  tho 
(Mivironmont.  j)ubiic  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities.  Accordingly,  the  EPA 
submitted  this  action  to  the  ()M13  for 
review  under  Executive  Orders  128(j(i 


and  13583  (78  FR  3821,  )anuarv  21, 
2011)  and  any  changes  made  in 
response  to  the  OMB  recommendations 
have  been  documented  in  the  docket  for 
this  action. 

The  EPA  did  prejiare  a  new  RIA  for 
this  action.  The  EPA  pre|)ared  an 
assessimmt  of  the  changes  in  the  costs 
and  benefits  of  this  final  rule  i:omj)ared 
to  the  costs  and  benefits  associated  with 
the  March  21, 2011,  final  rule.  Overall, 
the  costs  and  impacts  are  estimated  to 
be  similar  to  the  costs  and  impacts 
associated  with  the  previous  final  rule, 
although  the  distribution  is  somewbat 
different  and  the  number  of  affectcul 
units  in  the  inventorv  has  increased  bv 
about  302  units.  When  com])aring  the 
costs  using  only  those  sources  that  were 
part  of  the  final  rule  inventory,  the  costs 
liave  decrea.sed.  The  EPA  re-ran  the 
multimarket  model  to  as.sess  changes  in 
economic  impacts,  and  this  analysis 
confirmed  that  the  overall  economic 
imjiacts  an;  similar  to  the  previous  final 
rule.  The  benefits  are  projected  to 
increa.se  by  about  20  percent  because  of 
the  increase  in  the  estimated  SO2 
r(;duction.s.  A  summary  of  the  costs  and 
henefits  of  the  previous  final  rule  is 
provided  in  the  preamble  to  the 
])reviou.s  final  rule  (.see  78  FR  15858) 
and  the  detailed  analysis  for  the 
previous  final  rule  is  ])rovided  in  the 
klA  for  the  jjrevious  final  rule.  In 
addition,  memoranda  are  ])rovided  in 
the  docket  to  document  the  changes  in 
costs,  economic  impacts,  and  henefits 
associated  with  this  final  rule,  shown  in 
Table  8. 


Table  8— Summary  of  the  Monetized  Benefits,  Social  Costs  and  Net  Benefits  for  the  Final  Boiler  MACT 

Reconsideration  in  2015 

[Millions  of  2008$)  ‘ 


3  percent  discount  rate 

7  percent  discount  rate 

Total  Monetized  Benefits 2  . 

Total  Social  Costs  ^ . 

Net  Benefits . 

$27,000  to  $67,000  . 

$1,400  to  $1,600  . 

$26,000  to  $65,000  . 

$24,000  to  $61,000. 

$1,400  to  $1,600. 

$23,200  to  $59,000. 

7158 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2013/Rules  and  Regulations 


Table  8— Summary  of  the  Monetized  Benefits,  Social  Costs  and  Net  Benefits  for  the  Final  Boiler  MACT 

Reconsideration  in  2015— Continued 

[Millions  of  2008$)  ’ 

3  percent  discount  rate  7  percent  discount  rate 

Non-monetized  Benefits .  Health  effects  from  exposure  to  HAP  (39,000  tons  of  HCI,  500  tons  of  HF,  3,100  to  5,300 

pounds  of  mercury,  and  2,500  tons  of  other  metals). 

Health  effects  from  exposure  to  other  criteria  pollutants  (180,000  tons  of  CO  and  572,000  tons 

of  SOi). 

Ecosystem  effects. 

Visibility  impairment. 

’  All  estimates  are  for  the  implementation  year  (2015),  and  are  rounded  to  two  significant  figures. 

2  The  total  monetized  co-benefits  reflect  the  human  health  benefits  associated  with  reducing  exposure  to  PM^.s  through  reductions  of  PMj.s 
precursors  such  as  directly  emitted  particles,  SO2,  and  NOx  and  reducing  exposure  to  ozone  through  reductions  of  VOC.  It  is  important  to  note 
that  the  monetized  benefits  include  many  but  not  all  health  effects  associated  with  PM^.s  exposure.  Monetized  benefits  are  shown  as  a  range 
from  Pope  et  al.  (2002)  to  Laden  et  al.  (2006).  These  models  assume  that  all  fine  particles,  regardless  of  their  chemical  composition,  are  equally 
potent  in  causing  premature  mortality  because  the  scientific  evidence  is  not  yet  sufficient  to  support  the  development  of  differential  effects  esti¬ 
mates  by  particle  type.  These  estimates  include  the  energy  disbenefits  valued  at  $24  million  (using  the  3  percent  discount  rate),  which  do  not 
change  the  rounded  totals.  C02-related  disbenefits  were  calculated  using  the  “social  cost  of  carbon”,  which  is  discussed  further  in  the  RIA. 

3  The  methodology  used  to  estimate  social  costs  for  one  year  in  the  multimarket  model  using  surplus  changes  results  in  the  same  social  costs 
for  both  discount  rates. 


B.  P(ip(ir\\’ork  Reduction  Act 

The  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  March  21,  2011  final 
ride  under  tlie  provisions  of  the 
Poperwork  Reduction  Act,  44  U.S.C. 

3501  et  seq.  and  has  a.ssigned  OMB 
control  numlier  2000-0551.  The  EBA 
has  updated  the  su])])orting  statement  to 
reflect  the  final  inventory  and  burden 
estimates  a.ssociated  with  this  action 
since  some  of  the  monitoring, 
recordkeeping  and  reporting 
rerpiirements  have  changed  since  tlie 
March  21,  2011  final  rule.  The.se  revised 
estimates  have  been  sent  to  OMB  for 
review  and  ajqiroval. 

The  information  re(]uirements  are 
based  on  notification,  recordkeejiing. 
and  rejiorting  reriuirements  in  the 
NE.SHAl’  General  Provisions  (40  GFR 
part  03,  suhpart  A),  which  are 
mandatory  for  all  operators  subject  to 
national  emission  .standards.  The.se 
recordkeeping  and  reporting 
reipiirements  are  sjiecifically  authorized 
by  section  114  of  the  GAA  (42  II..S.C. 
7414).  All  information  submitted  to  the 
EPA  jnirsuant  to  the  recordkeejnng  and 
rejKirting  recpiirements  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  agencv 
])olicie.s  set  forth  in  40  GFR  part  2. 
suhpart  B. 

This  final  rule  will  require 
maintenance  inspections  of  the  control 
devices  hut  will  not  reipiire  any 
notifications  or  reports  beyond  those 
reipiired  by  the  General  Provisions  aside 
from  a  notification  of  intent  to 
commence  burning  .solid  waste 
materials  and  notification  of  alternative 
fuel  use  for  those  units  that  are  in  the 
Gas  1  suhcategory  hut  burn  liquid  fuels 
for  periodic  testing,  or  during  jieriods  of 
gas  curtailment  or  gas  supply 


emergencies.  The  recordkeeping 
requirements  reijuire  only  the  specific 
information  needed  to  determine 
compliance. 

The  revised  annual  monitoring, 
reporting  and  recordkeejiing  burden  for 
this  collection  (averaged  over  the  first  3 
years  after  the  effective  date  of  the 
standards)  is  estimated  to  he  .$‘)5.3 
million  which  is  about  the  .same  as 
e.stimated  for  the  March  2011  final  rule. 
This  includes  323,130  labor  hours  per 
year  at  a  total  labor  cost  of  ,$30.0  million 
per  year,  and  total  non-lahor  capital 
co.sts  of  .$04.7  million  ])er  year.  This 
estimate  includes  initial  and  annual 
[lerformance  test,  conducting  and 
documenting  an  energy  a.s.sessment, 
conducting  fuel  specifications  for  Gas  1 
units,  repeat  testing  under  worst-case 
conditions  for  .solid  fuel  units, 
conducting  and  documenting  a  tune-up. 
semiannual  excess  emission  reports, 
maintenance  inspections,  develojiing  a 
monitoring  plan,  notifications  and 
ret:ordkeej)ing.  Monitoring,  testing, 
tune-uj)  and  energy  a.s.se,ssment  co.sts 
and  cost  were  also  incduded  in  the  cost 
e.stimates  presented  in  the  control  costs 
impacts  e.stimates  in  section  VI. D  of  this 
jireamhle.  The  total  burden  for  the 
federal  government  (averaged  over  the 
fir.st  3  years  after  the  effective  date  of  the 
standard)  is  e.stimated  to  he  lOO.tiOH 
hours  per  year  at  a  total  labor  cost  of 
$5.3  million  jier  year.  Burden  is  defined 
at  5  GI'R  1320.3(1)). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  disi)lays  a  currently  valid  OMB 
control  nnmher.  The  OMB  control 
numbers  for  the  EPA’s  regulations  in  40 
GFR  are  li.sted  in  40  GFR  part  9.  In 
addition,  the  EPA  is  amending  the  table 
in  40  GFR  part  9  of  currently  approved 


OMB  control  numbers  for  various 
regulations  to  list  the  regulatory 
citations  for  the  information 
reciuirements  contained  in  this  final 
rule. 

G.  Regulutoiy  Flexibility  Act 

The  RFA  generally  reipiires  an  agencv 
to  prepare  a  regulatory  ilexihility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  reiiuirements 
under  the  Admini.strative  Procedure  Act 
or  any  other  statute  unle.ss  the  agencv 
c;ertifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nnmher  of  small  entities.' 
The  RFA  also  allows  an  agency  to 
“consider  a  series  of  closely  related 
rules  as  one  rule  for  the  purijoses  of 
sections”  603  (initial  regulatorv 
flexibility  analysis)  and  604  (final 
regulatory  flexibility  analysis)  in  order 
to  avoid  “duplicative  action."  5  IJ..S.G. 

§  605(c).  This  final  rule  is  clo.sely  related 
to  the  final  major  source  rule,  which  the 
EPA  signed  on  February  21.  2011.  The 
EPA  prepared  a  final  regulatorv 
flexibility  analyses  in  connection  with 
the  major  source  rule.  Therefore. 

'  .Sm;ill  iMitilios  includi!  small  businossas.  small 
organizations,  and  small  govmnmantal 
jurisdictions.  For  pnrpo.siss  ot  assessing  tin;  impacts 
ol  today's  rnia  on  small  anlitios.  small  entity  is 
didined  as:  (1)  A  small  business  according  to  .Small 
Hnsiness  Administration  (.SB, A)  size  standards  bv 
the  North  Anuuican  Indnstrv  (lassitication  System 
category  of  tin;  owning  entity.  The  range  of  small 
business  size  standards  for  the  affectiul  industries 
ranges  from  .alH)  to  I.IMK)  employees.  exi:epl  for 
petroleum  rdining  and  electric  utilities.  In  these 
latter  two  industries,  the  size  standard  is  1  ..atld 
employees  and  a  mass  tbrongh|)ut  of  7.'>.l)t)t)  barrels/ 
day  or  less,  and  4  million  kilowatt-honrs  of 
production  or  less,  respectiyely;  (2)  a  small 
goyernmental  jurisdiction  that  is  a  goyernment  of  a 
city,  county,  town,  school  district  or  special  district 
with  a  popniation  of  less  than  .flKOtK):  and  (.4)  a 
small  organization  that  is  any  not-for-profit 
ent(!rprise  which  is  independently  owned  and 
operated  and  is  not  dominant  in  its  field. 
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|)ursuant  to  §  (iO.'ilc),  the  ERA  is  not 
r(;{|uirod  to  complete  a  final  regulatory 
llexihility  analysis  for  this  rule. 

The  ERA  has  hecm  concerned  with 
])otential  small  entity  impacts  since  it 
iMigan  developing  the  major  source  rule. 
The  ERA  conducted  outreach  to  small 
entities  and.  pursuant  to  §(U)‘)  of  Rl’A, 
convened  a  Small  Business  Advocacy 
Review  Ranel  to  obtain  advice  and 
recommendations  from  small  entity 
mpre.sentatives. 

Rursuant  to  the  REA.  the  ERA  u.sed 
the  Ranel 's  report  and  jirepared  holh  an 
initial  regulatory  flexihility  analysis  and 
a  final  regulatory  flexihility  analysis  in 
connection  with  the  closely  related 
major  .source  rule.  (Convening  an 
additional  Ranel  and  preparing  an 
additional  final  regulatory  flexihility 
analysis  would  he  jirocedurally 
duplicative  and  is  unnecessary  given 
that  the  issues  here  are  within  the  scojie 
of  those  considered  hy  the  Ranel.  In 
addition,  this  final  action  would 
decrease  capital  and  annualized  costs 
on  small  entities  by  about  3  jiercent  and 
10  jiercent,  respectively,  relative  to  the 
clo.selv  related  final  rule. 

/?.  Unfunded  Mandutes  Reform  Act 

Title  II  of  the  IJMRA  of  lOO.-i.  2  U.S.C. 
1531-1  .'138.  reipiires  federal  agencies, 
unle.ss  otherwi.se  prohibited  by  law.  to 
assess  the  eflects  of  their  regulatorv 
actions  on  .state,  local  and  tribal 
governments  and  the  jnivate  .sector. 
Federal  agencies  must  also  develoji  a 
plan  to  jirovide  notice  to  small 
governments  that  might  he  significant Iv 
or  uniijuely  affected  hy  anv  regulatorv 
reijuirements.  'I’he  jilan  must  enable 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  develojnnent  of  the  ERA  regulatory 
jiroposals  with  significant  Federal 
intergovernmental  mandates  and  must 
inform,  educate,  and  advise  small 
governments  on  compliance  with  the 
regulatory  requirements. 

Both  this  rule  and  the  March  21. 2011 
final  rule  contain  a  federal  mandate  that 
may  result  in  exjienditures  of  .SI  00 
million  or  more  for  state,  local  and  tribal 
governments,  in  the  aggregate,  or  the 
private  .sector  in  anv  one  vear. 
Accordingly,  the  ERA  prejiared  under 
.section  202  of  the  IJMRA  a  written 
.statement  for  the  final  rule.  'I’his  final 
rule  also  contains  a  federal  mandate  that 
may  result  in  exiienditures  of  Si  00 
million  or  more  for  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  .sector  in  any  one  year.  The 
discussion  below  has  been  iqKlated  to 
reflect  the  changes. 


1.  .Statutory  Authority 

As  discussed  in  the  March  21, 2011, 
final  rule,  the  statutory  authority  for  this 
final  rulemaking  is  section  112  of  the 
GAA.  'Fitle  lit  of  the  GAA  Amendments 
was  enacted  to  riuluce  nationwide  air 
toxic  emissions.  .Section  112(1)]  of  the 
(JAA  li.sts  the  188  chemicals, 
compounds,  or  groups  of  chemicals 
deemed  hy  Congress  to  he  MAR.  The.se 
toxic  air  pollutants  are  to  he  regulated 
hy  NESHAR. 

.Section  112(d)  of  thef'.AA  directs  us 
to  develoj)  NE.SHAR  which  require 
existing  and  new  major  sources  to 
control  emissions  of  HAR  using  MAC/I’ 
ha.sed  standards.  3’his  NE.SHAR  applies 
to  all  boilers  and  process  heaters  located 
at  major  .sources  of  HAR  emi.ssions. 

2.  Social  (Josts  and  Benefits 

The  regulatorv  impact  analysis 
prepared  for  the  March  21,  2011  final 
rule,  which  we  have  revised  for  this 
final  rule,  including  the  agency’s 
assessment  of  costs  and  benefits,  is 
detailed  in  the  “Regulatory  Impact 
Analysis  for  the  Final  Industrial  Boilers 
and  Rrocess  Heaters  MACJT  (2011)”  and 
in  the  “Regulatorv  Impact  Results  for 
tlie  Reconsideration  f  inal  Rule  for 
National  Emission  .Standards  for 
Hazardous  Air  Rollutants  for  Industrial, 
(Jommercial,  and  Institutional  Boilers 
and  Rroce.ss  Heaters  at  Major  .Sources” 
in  the  docket.  Based  on  estimated 
conijiliance  costs  associated  with  this 
final  rule  and  the  jjredicted  change  in 
jirices  and  production  in  the  affected 
industries,  the  estimated  .social  costs  of 
this  rule  are  Si. 4  to  1.8  billion  (2008 
dollars). 

It  is  estimated  that  3  years  after 
implementation  of  this  final  rule,  HAR 
would  he  reduced  hy  45,000  tpy, 
including  reductions  in  HCl,  hydrogen 
fluoride,  metallic  HAR  including 
mercury,  and  .several  other  organic  HAR 
from  boilers  and  jirocess  heaters. 

.Studies  have  determined  a  relationshij) 
between  exposure  to  these  HAR  and  the 
onset  of  cancer,  however,  the  agency  is 
unable  to  i)rovide  a  monetized  estimate 
of  the  Hy\R  benefits  at  this  time.  In 
addition,  there  are  significant  annual 
reductions  in  fine  particulate  matter 
(RMi  s)  and  in  .SOt  that  would  ot;cur, 
including  25  thousand  tons  of  RM2.5  and 
558  thousand  tons  of  .SOt.  'fhese 
reductions  occur  within  3  years  after  the 
imi)lementation  of  the  final  regulation 
and  are  exjiected  to  continue  throughout 
the  life  of  the  affected  sources.  'I’he 
major  health  effect  associated  with 
reducing  RM2  5  and  RM2.5  precursors 
(such  as  802)  are  a  reduction  in 
premature  mortality.  Other  health 
effects  associated  with  RM2.5  emission 


reductions  include  avoiding  cases  of 
chronic  bronchitis,  heart  attacks,  asthma 
attacks  and  work-lo.st  days  (i.e.,  days 
when  em])loyees  are  unable  to  work). 
While  we  are  unable  to  monetize  the 
benefits  as.sociated  with  the  HAR 
emissions  reductions,  we  are  able  to 
monetize  the  benefits  a.ssociated  with 
the  RM2„‘i  and  .SO2  emissions  reductions. 
For  .SO2  and  RM2.5.  we  estimated  the 
benefits  as.sociated  with  health  effects  of 
RM  hut  were  unable  to  (juantify  all 
categories  of  benefits  (jiarticularly  those 
as.sociated  with  eco.system  and  visibility 
effects).  Our  estimates  of  the  monetized 
benefits  in  2015  as.sociated  with  the 
im])lementation  of  the  final  regidatory 
action  range  from  $27  billion  (2008 
dollars)  to  .$87  billion  (2008  dollars) 
when  using  a  3  percent  discount  rate  (or 
from  $25  billion  (2008  dollars)  to  $81 
billion  (2008  dollars)  when  using  a  7 
percent  discount  rate).  This  estimate,  at 
a  3  perc:ent  discount  rate,  is  about  $25 
billion  (2008  dollars)  to  $85  billion 
(2008  dollars)  higher  than  the  estimated 
.social  costs  shown  earlier  in  this 
.section.  The  general  a])])roach  u.sed  to 
value  benefits  is  discussed  in  more 
detail  earlier  in  this  preamble.  For  more 
detailed  information  on  the  benefits 
estimated  for  the  rulemaking,  refer  to 
the  RIA  and  the  memos  u])dating  the 
inqiacts  and  benefits  in  the  docket. 

3.  k'uture  and  Disproportionate  Costs 

The  IJMRA  reiiuires  that  we  e.stimate. 
where  accurate  e.stimation  is  reasonably 
feasible,  future  com])liance  costs 
imposed  by  this  final  rule  and  any 
disproportionate  hiulgetary  effects.  Our 
estimates  of  the  future  compliance  costs 
of  the  rule  are  discu.ssed  previously  in 
this  preamble. 

We  do  not  believe  that  there  will  he 
any  disproportionate  hudgetarv  effects 
of  this  final  rule  on  any  particular  areas 
of  the  country,  state  or  local 
governments,  types  of  communities 
(e.g.,  urban,  rural)  or  jiarticular  industry 
.segments.  .See  the  results  of  the 
“Regulatory  Impact  Analysis  for  the 
Final  Indu.striai  Boilers  and  Rrocess 
Heaters  MACT  (2011).” 

4.  Effects  on  the  National  Economy 

The  IJMRA  recjuires  that  we  e.stimate 
the  effect  of  this  final  rule  on  the 
national  economy.  To  the  extent 
feasible,  we  must  e.stimate  the  effect  on 
|)roductivity.  economic  growth,  full 
employment.  t:reation  of  productive  jobs 
ami  international  couqietitiveness  of  the 
tJ..S.  goods  and  .services,  if  we  determine 
that  accurate  estimates  are  reasonahlv 
feasible  and  that  such  effect  is  relevant 
and  material. 

The  nationwide  economic  im])act  of 
this  final  rule  is  presented  in  the 
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“Regulatory  Impact  Analysis  for  the 
Final  Indn.strial  Boilers  and  Process 
Heaters  MAHT  (2011)”  and  a 
memoranda  that  are  included  in  the 
docket,  entitled  “Regulatory  Impact 
Results  for  the  Reconsideration  Final 
Rule  for  National  Emission  Standards 
for  Hazardous  Air  Pollutants  for 
Industrial,  (Commercial,  and 
Institutional  Boilers  and  Process  Heaters 
at  Major  .Sources  which  uj)date  the  RIA 
analyses.  This  analysis  provides 
estimates  {)f  the  effect  of  this  rule  on 
.some  of  the  categories  mentioned  abf)ve. 
The  results  of  the  economic  imjjact 
analysis  are  summarized  ])reviously  in 
this  preamble.  The  results  show  that 
there  will  he  a  small  impact  on  prices 
and  output,  and  little  impact  on 
communities  that  may  he  affected  hy 
this  final  rule.  In  addition,  there  should 
he  little  impact  on  energy  markets  (in 
this  case,  coal,  natural  gas.  j)etroleum 
j)roducts  and  electricity).  Hence,  the 
|K)tential  impacts  on  the  categories 
mentioned  above  should  h(!  small. 

."j.  (Consultation  With  (Covernment 
Officials 

The  UMRA  recpures  that  we  describe 
the  extent  of  the  agency's  ])rior 
consultation  with  affec:ted  state,  local 
and  tribal  officials,  summarize  the 
offudals'  comments  or  concerns,  and 
summarize  our  res])on.se  to  those 
comments  or  concerns.  In  addition, 
.section  203  of  the  IJMRA  recpures  that 
we  dcwelop  a  ])lan  for  informing  and 
advising  small  governmcints  that  may  he 
significantly  or  unicpiely  imjjacted  hy  a 
final  rule.  We  considtecl  with  state  and 
local  air  pollution  control  officials 
during  the  dcwelopmcmt  of  the  final 
rule.  We  have  also  held  mcietings  on  this 
final  rule  with  many  of  the  stakeholders 
from  numerous  individual  c;om])anic5s, 
institutions,  environnumtal  groups, 
c;onsultants  and  vendors,  labor  unions 
and  other  interested  jiarties.  We  have 
added  materials  to  the  docket  to 
document  the.se  mcietings. 

Consistent  with  sciction  20.5,  the  EPA 
has  identified  and  considered  a 
reasonable  numh(;r  of  regulatory 
alternatives.  Additional  information  on 
the  co.sts  and  environmental  imjjacts  of 
the.se  r(!gulatory  alternatives  is 
presented  in  the  docket. 

The  regulatory  alternative  upon 
which  the  emission  limits  in  this  final 
rule  are  based  rcjpresent.s  the  MAfC'f 
floors  for  all  suhcatcigories  and,  as  a 
result,  it  is  the  Icxist  costly  and  lea.st 
burdensome  alternative. 

'I’liis  rule  is  not  subject  to  the 
recpiircanents  of  section  203  of  IJMRA 
hcicau.se  it  contains  no  rcigulatory 
rcupiirciments  that  might  significantly  or 
unicpiely  affec:t  small  governments. 


While  some  small  governments  may 
have  some  sources  affec:tecl  hy  this  final 
rule,  the  imjiacds  are  not  expected  to  he 
significamt.  Therefore,  this  final  rule  is 
not  subject  to  the  recpiirements  of 
section  203  of  the  UMRA. 

H.  E\(u  utive  Order  J3132:  Eedendisni 

'I'liis  ac:ticm  does  not  have  federalism 
impfic:ation.s.  It  will  not  have  substantial 
direct  effec:ts  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distrihutiem  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Execaitive  Order  13132.  'fliis  final  rule 
will  not  imjiose  direc:t  camipliance  costs 
cm  state  or  loc:al  governments,  and  will 
not  preempt  state  law.  Thus,  Execaitive 
Order  13132  clocis  not  ajijily  to  this 
action. 

F.  Executive  Order  13175:  Oonsultution 
and  Coordinution  With  Indian  Tribal 
Governments 

This  ac:tion  does  not  have  tribal 
implicaitions,  as  specified  in  Execaitive 
Order  1317.5  (8.5  FR  87249,  November  9, 

2000) .  It  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationshi])  between  the  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  jiower  and 
res])on.sihilitie.s  between  the  federal 
government  and  Indian  tribes,  as 
specified  in  Execaitive  Order  13175. 
Thus,  Execaitive  Order  13175  does  not 
a])])ly  to  this  ac:tion. 

G.  Executive  Order  13045:  Protection  of 
Ghildren  Eroni  Environment(d  Health 
Risks  and  Sa  fety  Risks 

The  EPA  interjirets  Execaitive  Order 
13045  (82  FR  19885,  April  23.  1997)  as 
ajiplying  to  those  regulatory  actions  that 
conc:ern  health  or  safety  risks.  .suc:h  that 
the  analy-sis  recpiired  under  .section  5- 
501  of  the  Order  has  the  potential  to 
influence  the  regulation.  This  action  is 
not  subject  to  EO  13045  hecaiuse  it  is 
based  solely  on  tecdinology 
performanca;. 

//.  Executive  Order  13211:  Actions 
Goncerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  aedion  is  not  a  “significamt 
energy  ac:tion’’  as  defined  in  Execaitive 
Order  1 321 1  (88  FR  28355,  May  22, 

2001) ,  hecau.se  it  is  not  likely  to  have  a 
significamt  adverse  effec:t  on  the  supply, 
distribution,  or  use  of  energy.  For  the 
Marc:h  21,  2011,  final  rule,  we  estimated 
a  0.05  percanit  jirica;  incaea.se  for  the 
energy  secdor  and  a  —0.02  percaait 
perc.entage  cdiange  in  proclucdion.  We 
estimated  a  0.09  percamt  increase  in 


energy  imjiorts.  For  more  information 
on  the  estimated  energy  effecds,  please 
refer  to  the  “Regulatory  Impact  Analysis 
for  the  Final  Industrial  Boilers  and 
Procaiss  Heaters  MAUT  (2011)."  I'he 
analysis  is  available  in  the  jnihlic 
cloc;ket.  While  we  did  not  recreate  the 
RIA  for  this  final  aediem,  the  energy 
impacds  for  existing  sourcais  clec;rea.secl 
slightly,  and  the  energy  impacds  for  new 
.sourcai  increased  clue  to  the  increased 
number  of  new  sourcais  that  is  now 
jirojecdecl.  Overall,  the  projeeded  energy 
use  increased  slightly  hut  would  not 
c:hange  the  analysis  that  was  camclucdecl 
for  the  jirevious  final  rule.  'Fherefore,  we 
camcducle  that  this  final  rule  when 
implemented  is  not  likely  to  have  a 
significant  adverse  effecd  on  the  supiily, 
distribution,  or  u.se  of  energy. 

/.  National  Technologv  Transfer  and 
Advancement  Act 

Seediem  12(cl)  of  the  NTTAA,  Public; 
haw  104-113,  12(cl)  (15  IJ.S.O.  272  note) 
directs  the  EPA  to  use  V(JS  in  its 
regulatory  aedivities  unless  to  do  so 
would  he  inconsistent  with  a])pfic:ahle 
law  or  otherwise  imj)ractic:al.  VOS  are 
technical  standards  (e.g.,  materials 
spec:ificatic)n.s,  te.st  mcdhocls,  sampling 
])rc)c:eclures,  and  business  prac;tic;es)  that 
are  developed  or  adopted  hy  VOS 
bodies.  N'l'TAA  directs  the  EPA  to 
provide  Oongress,  through  the  OMB, 
exjdanations  when  the  agenc;v  dec.ides 
not  to  u.se  available  and  apjilicahle  VOS. 

This  action  does  not  involve  any  new 
tec:hnical  standards  from  those 
c:c)ntainecl  in  the  March  21,  2011  final 
rule.  Therefore,  the  EPA  did  not 
c:onsicler  the  use  of  any  V(kS.  See  78  FR 
15880-15882  for  the  N'l’TAA  cli.sc:ussion 
in  the  March  21.  2011  final  rule. 

/.  Executive  Order  12393:  Eederal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Exec;utive  Ordeer  12898  (59  FR  7829, 
February  18.  1994)  establishes  federal 
exec:utive  j)olic;y  on  environmental 
ju.stic:e.  Its  main  provision  direc:ts 
federal  agenc:ies,  to  the  greatest  extent 
prac:ticahle  and  permitted  by  law,  to 
make  environmental  justic;e  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effec;ts  of  their  programs, 
policies,  and  ac:tivitie.s  on  minority 
populations  and  lc)w-inc:c)me 
populations  in  the  United  States. 

For  the  March  2011  final  rule,  the 
EPA  determined  that  the  rule  would  not 
have  disproportionately  high  and 
adverse  human  health  or  environmental 
effec:t.s  on  minority  or  low-income 
populations  hec:ause  it  inc:rease.s  the 
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level  ol  environmental  protection  for  all 
affected  populations  without  having  any 
dis|)roj)ort  innately  high  and  adverse 
luiinan  health  or  environmental  effects 
on  any  j)oj)ulation,  including  any 
minority  or  low-income  po])ulation. 
(uHiipared  to  the  previous  final  rule, 
while  the  amendments  are  somewhat 
less  stringent  for  some  suhcategories  of 
units  and  more  stringent  for  some 
others,  the  overall  increased  health 
iMmefits  demonstrate  that  the 
conclusions  from  the  environmental 
jn.stice  analysis  conducted  for  the 
previous  final  rule  are  still  valid. 
Therefore,  the  RPA  has  determined  this 
final  rule  will  not  have 
disproportionately  high  and  adver.se 
human  or  environmental  effects  on 
minority  or  low-income  populations. 

K.  (Jongivssional  lin’iew  Act 

The  CA)ngressional  Review  Act.  .'5 

801  ct  scq.,  as  addeil  hy  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1990.  generally  ])rovide.s 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  mu.st 
submit  a  rule  re|)ort.  which  includes  a 
co])y  of  th(!  rule,  to  each  Hou.se  of  the 
Clougress  aud  to  the  C’.omptroller  General 
of  the  Uuitcul  .States.  ERA  will  submit  a 
r(!j)ort  coutaiuiug  this  final  rule  and 
other  required  information  to  the  IJ.S. 
.Senate,  the  II.S.  House  of 
Repre.sentatives.  and  the  (^omihroller 
(ameral  of  the  United  .States  prior  to 
])nt)lication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  00  (lavs  after  it  is  published  in  the 
Federal  Register.  This  action  is  a  “major 
rule”  as  defined  hy  .'5  IJ..S.G.  804(2). 

With  the  (!Xcej)tion  of  the  May  18,  2011 
(70  FR  280(il).  delay  of  the  (Tfective 
date  revising  suhpart  DDDDD  at  70  FR 
1.54.51  (March  21. 2011)  being  liftiul 
)anuarv  31. 2013,  this  rule  will  he 
effective  Aj)ril  1.  2013. 

List  of  Subjects  in  40  (>FR  Part  03 

Environmental  jirotciction, 
Admini.strative  practice  and  procculure. 
Air  pollution  control.  Hazardous 
snhstanc(!.s.  lncor|)oration  hy  nderence, 
lntergov(;rnm(intal  relations.  Reporting 
and  R(!cordkeeping  niciuirements. 

I)iit(!<l:  Di'ccmuImm  20.  2012 
t.isa  P.  jacksiin. 

Administrator. 

For  the  r(;a.sons  cited  in  the  pniamhle, 
title  40.  chapt(!r  1.  part  03  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows; 

PART  63— [AMENDED] 

■  1 .  The  authority  for  part  03  continues 
to  read  as  follows: 


Aiilliorily:  42  IJ..S.C.  7401.  ot  srq. 

■  2.  Efi(u;tive  januarv  31 , 201 3.  the  Mav 
18.  2011  (70  FR  28001).  delay  of  the 
effiictive  date  revising  suhpart  DDDDD 
at  70  FR  15451  (March  21, 2011)  is 
liftinl. 

Subpart  A — [Amended] 

■  3.  .Sc'ction  03.14  isam(;ud(!d  hy: 

■  a.  Revising  ])aragraj)hs  (h)(19).  (h)(23), 
(h)(35),  (h)(40),  (h)(09).  and  (h)(70). 

■  1).  Removing  and  r(!,s(!rving  paragraph 
(1))(53). 

■  c.  Adding  ])aragraphs  (h)(40),  (h)(55), 
and  (h)(70)  through  (83). 

■  d.  Adding  juuagraphs  (p)(12)  through 

(20). 

■  e.  Adding  paragraph  (r). 

'Die  revisions  and  additions  read  as 
follows; 

§  63.1 4  Incorporations  by  reference. 

***** 

(h)  *  *  * 

(19)  A.S'I’M  D95-05  (R(;approved 
2010).  .Standard  Test  Mcithod  for  Water 
in  l^!troleum  I’roducts  and  Bituminous 
Materials  hv  Distillation,  api)roved  Mav 
1, 2010.  IBR  aj)j)roved  for  03.10005(i) 
and  table  0  to  suhjjart  DDDDD. 
***** 

(23)  A.STM  D4000-11,  .Standard  3est 
M(!thod  for  Water  in  Caude  Oil  by 
Distillation,  including  Annex  Al  aud 
Appendix  Xl,  approved  )uue  1, 2011. 

IBR  approved  for  03.10005(i)  aud  table 
0  to  suhpart  DDDDD. 
***** 

(35)  A.STM  D0784-02  (Reapprovcul 
2008)  .Standard  Test  Method  for 
Elemental,  Oxidized.  Particle-Bound 
aud  3’otal  Mercury  in  Pdue  Gas 
(ieiierated  from  (^oal-Fired  .Stationary 
.Sourc(;s  (Ontario  Hydro  Method), 
ap]jroved  Aj)ril  1,  2008,  IBR  approved 
for  table  1  to  suhpart  DDDDD  of  this 
part,  table  2  to  suhpart  DDDDD  of  this 
part,  table  5  to  suhpart  DDDDD,  table  11 
to  suhpart  DDDDD  of  this  part,  table  12 
to  suh])art  DDDDD  of  this  part,  table  13 
to  suhpart  DDDDD  of  this  part,  aud  table 
4  to  suhj)art  ))))))  of  this  ])art. 
***** 

(40)  A.STM  D390-10  Standard 
.S])ecificatiou  for  Fuel  Oils,  api)roved 
OctolxM'  1, 2010,  IBR  approv(!d  for 
03.7575  aud  S  03.1 1237. 
***** 

(4())  A.STM  D4()00-03  (2007), 

.Standard  3’est  Method  for  Det(;rminatiou 
of  Arsenic  and  .Selenium  in  (',oal  hy  the 
Hydride  Ci(;n(;ration/Atomic  Ahsor|)tion 
Method,  ap])roved  October  1, 2007,  IBR 
ajq)roved  for  table  (i  to  suhpart  DDDDD. 
***** 

(55)  A.STM  D0357-11,  Test  M(;thods 
for  Determination  of  Trace  Elements  in 


Goal,  Coke,  and  Combustion  Residues 
from  G.oal  Utilization  Proce.sses  hy 
Inductively  Gou])led  Plasma  Atomic 
Innission  .Spectrometry,  a])proved  April 
1,  2011,  IBR  approved  for  table  0  to 
suhpart  DDDDD. 

***** 

((it))  A.STM  D4057-0()  (Rea])proved 
2011),  Standard  Practice  for  Manual 
.Sampling  of  Petroleum  and  Petroleum 
Products,  including  Annex  Al. 
approved  juin!  1.  2011,  IBR  approved  for 
^  (i3.10005(i)  and  table  0  to  suhpart 
DDDDD. 

(70)  A.S  TM  D41 77-95  (R(;approved 
2010),  Standard  Practice  for  Automatic 
.Sampling  of  P(;lroleum  and  Petroleum 
Products,  including  Annex(is  Al 
through  A(i  and  Appendices  Xl  and  X2. 
approved  May  1,  2010,  IBR  ap])roved  for 
§  ()3.10005(i)  and  table  0  to  suhjjart 
DDDDD. 

***** 

(70)  A.STM  D0751-llb,  .Standard 
.Sjjecification  for  Biodi(;sel  Fuel  Blend 
Stock  (BlOO)  for  Middle  Distillate  Fuels, 
ajjjjroved  julv  15.  2011,  IBR  ajjjjroved 
for  §03.7575'and  03.11237. 

(77)  A.STM  D97.5-llh,  Standard 
.Sjjecification  for  Di(;sel  Fuel  Gils, 
ajqjroved  December  1. 2011,  IBR 
a|)|)rov(;d  for  03.7575. 

(78)  A.STM  D5804-1 1  Standard  Test 
Method  for  Detiirmining  Aerobic 
A(]uatic  Biod(!gradation  of  Lubricants  or 
3'heir  Gomjjonents,  ajjjjroved  March  1, 
201 1 ,  IBR  ajjjjroved  for  table  0  to 
suhjjart  DDDDD. 

(79)  A.STM  1)240-09  Standard  'lest 
Method  fcjr  I  hjat  of  (^tjuihusticjii  (jf 
Li(juid  Hydrocarbon  Fuels  by  Bcjinh 
Calorimeter,  ajjjjroved  july  1, 2009,  IBR 
ajjjjrcjved  fijr  table  0  t(j  suhjjart  DDDDD. 

(80)  A.STM  D4208-02  (2007)  .Standard 
Test  Method  for  'Total  Ghlcjrine  in  Goal 
by  the  Oxygen  Bomb  Gomljn.stion/Ion 
.Selective  Ehjctrcjde  Metlnjd,  ajjjjroved 
May  1, 2007,  IBR  ajjjjroved  for  table  0 
to  subjjart  DDDDD. 

(81)  AS'TM  D51 92-09  Standard 
Practice  for  Golhjcticjn  of  Gcjal  .Samjjles 
frcjin  Gore,  ajjjjroved  june  1,  2009,  IBR 
ajjjjroved  for  table  0  to  .snbjjart  DDDDD. 

(82)  A.S'TM  D7430-llael.  Standard 
Practice  fijr  Mecbanical  .Samjjling  (jf 
G(jal,  ajjjJHJved  Gctcjber  1, 2011,  IBR 
ajjjJHJved  f(jr  table  0  t(j  snbjjart  DDDDD. 

(83)  A.S'TM  1)0883-04,  Standard 
Practice  for  Manual  .Samjjling  (jf 
.Staticjuary  G(jal  fnjin  Railroad  Gars, 
Bargcjs,  'Trucks,  (jr  .Stockjjihjs,  ajjjjroved 
)une  1 . 2004,  IBR  ajjjjroved  for  table  0 
t(j  subjjart  DDDDD. 
***** 

(jj)  *  *  * 

(12)  Method  5050  (.SW-840-5050), 
Bcjinb  Prejjaraticjii  Mcjthcjd  for  Solid 
Waste,  Revisicjn  0,  SejJtember  1994,  in 
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FI^A  Publication  No.  SVV-84(i,  Tost 
Methods  for  Evaluating  Solid  VVa.sto, 
Physical/Chouiical  Methods,  Third 
Edition  115R  approved  for  table  (i  to 
suhpart  DDDDD. 

(13}  Method  ‘Kl.'ih  (S\V-84()-tK).'i(il, 
Deterniination  of  Inorganic  Anions  by 
Ion  Chromatography,  Revision  1, 
Fehruary  2007,  in  ERA  Publication  No. 
SW-840,  Te.st  Methods  for  Evaluating 
.Solid  Waste,  Physii:al/Chemical 
Methods,  Third  Edition.  IBR  ajjproved 
for  table  0  to  suhpart  DDDDD. 

(14)  Method  0070  (SW-840-t)070l, 

Test  Method  for  Total  Chlorine  in  New 
and  Used  Petroleum  Products  by 
Oxidative  (iomhnstion  and 
Microcoulometry,  Revision  0. 

September  1094,  in  EPA  Publication  No. 
S\\Mt40,  Te.st  Methods  for  Evaluating 
.Solid  Waste,  Physical/Chemical 
Methods.  Third  Edition.  IBR  ajiproved 
for  table  0  to  suhpart  DDDDD. 

(l.'j}  Method  1031  Revision  E, 

Mercury  in  Water  by  Oxidation,  Purge 
and  Trap,  and  Cold  Va])or  Atomic 
Ah.sor])tion  Flnoniscence  Spectrometry, 
Revision  E.  EPA-821-R-()2-()19,  August 
2002,  IBR  apj)roved  for  table  0  to 
suhpart  DDDDD. 

(10}  Method  200.8,  Determination  of 
Trace  Elements  in  Waters  and  Wastes  by 
Indnctivelv  Coupled  Plasma — Mass 
Sj)ectrometrv,  Revision  5.4,  1994,  IBR 
approved  for  table  0  to  suhpart  DDDDD. 

(171  Method  0020 A  (S\V-840-0020A), 
Inductively  Coupled  Plasma-Mass 
Spectrometrv,  Revision  1,  Eehriiarv 
2007,  in  EPA  Publication  No.  SW-840, 
Test  Methods  for  Evaluating  Solid 
Waste,  Phy.sic;al/Chemical  Methods, 
Third  Edition,  IBR  ajjproved  for  table  0 
to  suhpart  DDDDD. 

(181  Method  001 OC  (SW-840-0010C1. 
Inductively  Coupled  Plasma-Atomic; 
Emission  Spectrometry.  Revision  3, 
Imhruary  2007,  in  EPA  Publication  No. 
SW-840,  Test  Methods  for  Evaluating 
Solid  Wa.ste,  Phvsical/Chemic:al 
Mcithods,  Third  Edition,  IBR  approvcxl 
for  table  0  to  suhpart  DDDDD. 

(19)  Method  7000A  (SW-840-7000A). 
Arsenic  (Atomic  Absorption,  F’urnace 
Tcjchnicjue),  Revision  1 ,  Sejjtemher 
1994,  in  EPA  Publication  No.  SW-840, 
'Fcjst  Methods  for  Evaluating  Solid 
Waste,  Phvsical/fihemical  Methods, 
Third  Edition,  IBR  aj)])roved  for  table  0 
to  suhpart  DDDDD. 

(20)  Method  7740  (SW-840-7740), 
Selciuium  (Atomic  Absorption,  Furnace 
Tcichnicpie),  Revision  0,  September 
1980,  in  El’A  Publication  No.  SW-840, 
Tcist  Methods  for  Evaluating  Solid 
Waste,  Phy.sical/Cluanical  Methods, 
Third  Edition,  IBR  approved  for  table  0 
to  suhpart  DDDDD. 
***** 


(r)  The  following  matcjrial  is  available 
for  j)urchase  from  the  Technical 
Association  of  the  Pulp  and  Paper 
Industry  ('FAPPl),  15  Technology 
Parkway  South,  Norcross,  CA  30092, 

(800)  332-8(»80,  http  j/ww’w.tappi.ov}:,. 

(1)  TAPPI  T  200,  Determination  of 
.Sodium,  ('.alciiim,  Copj)er,  Iron,  and 
Manganese  in  Pulp  and  Papcir  by 
Atomic  Ahsorj)tion  Spectro.scopy 
(Reaffirmation  of 'F  200  om-02).  Draft 
No.  2.  Jnlv  2000,  IBR  approved  for  table 
0  to  .suhpart  DDDDD. 

(2)  1  Reserved) 

Subpart  DDDDD — [Amended] 

■  4.  .Section  03.7485  is  revised  to  read 
as  follows: 

§  63.7485  Am  I  subject  to  this  subpart? 

You  are  subject  to  this  .suh])art  if  you 
own  or  o])(;rate  an  industrial, 
commercial,  or  institutional  boiler  or 
])roce.ss  heater  as  defined  in  §03.7575 
that  is  located  at.  or  is  jjart  of,  a  major 
source  of  HAP,  excc!j)t  as  specified  in 
§03.7491.  For  ])urpo.s(;.s  of  this  .suh])art. 
a  major  source  of  HAP  is  as  defined  in 
§03.2,  except  that  for  oil  and  natural  gas 
production  facilities,  a  major  .source  of 
HAP  is  as  defined  in  §03.7575. 

■  5.  .Section  03.7490  is  amended  by 
adding  ]Kiragraj)h  (e)  to  read  as  follows: 

§63.7490  What  is  the  affected  source  of 
this  subpart? 

***** 

(e)  An  existing  electric  utility  steam 
generating  unit  (E(IU)  that  meets  the 
aijplicahility  re(|uirement.s  of  this 
.suhj)art  after  the  effective  date  of  this 
final  rule  due  to  a  change  (e.g.,  fuel 
switch)  is  c:on.sidered  to  he  an  existing 
source  under  this  suhpart. 

■  0.  Section  03.7491  is  amended  by: 

■  a.  Revising  the  introductory  text. 

■  h.  Revising  paragrajili  (a). 

■  c.  Revising  paragraph  (c). 

■  d.  Revising  paragraph  (h) 

■  e.  Revising  jjaragraph  (i). 

■  f.  Revising  paragra])h  (m). 

■  g.  Revising  jjaragraph  (n). 

The  revisions  read  as  follows: 

§63.7491  Are  any  boilers  or  process 
heaters  not  subject  to  this  subpart? 

Fhe  tyjjes  of  boilers  and  process 
heaters  listed  in  i)aragra])h.s  (a)  through 
(n)  of  this  .section  are  not  subject  to  this 
suhpart. 

(a)  An  electric  utilitv  .steam  generating 
unit  (EUU)  covered  by  suhpart  UUUUIJ 
of  this  pari. 

***** 

(c)  A  boiler  or  jjroce.ss  heater  that  is 
used  specifically  for  research  and 
development,  including  te.st  steam 
boilers  used  to  provide  .steam  for  testing 


the  propulsion  .sy.stems  on  military 
vessels.  'Fhis  does  not  include  units  that 
provide  heat  or  steam  to  a  jjroce.ss  at  a 
re.search  and  development  facilitv. 
***** 

(h)  Any  boiler  or  process  heater  that 
is  part  of  the  affected  source  subject  to 
another  suhpart  of  this  part,  such  as 
boilers  and  proce.ss  heaters  used  as 
control  devices  to  comply  with  suhjjarts 
11),  (XX),  PPP,  and  U  of  this  part. 

(i)  Any  boiler  or  proc:es,s  heater  that  is 
used  as  a  control  device  to  comply  with 
another  suhjiart  of  this  j)art.  or  ])art  80, 
])art  81,  or  jjart  85  of  this  chapter 
provided  that  at  least  50  percent  of  the 
average  annual  heat  input  during  any  3 
consecutive  calendar  years  to  the  boiler 
or  proce.ss  heater  is  provided  hv 
regulated  gas  streams  that  are  subject  to 
another  standard. 

***** 

(m)  A  unit  that  burns  hazardous  waste 
covered  by  .Suhjjart  EEE  of  this  part.  A 
unit  that  is  exemj)t  from  Suhpart  EEE  as 
specified  in  §83.1 200(h)  is  not  covered 
by  .Suhpart  EEE. 

(n)  Residential  boilers  as  defined  in 
this  suh])art. 

***** 

■  7.  .Section  83.7495  is  amended  by: 

■  a.  Revising  paragraph  (a). 

■  1).  Revising  paragrajih  (h). 

■  c.  Adding  paragraphs  (e),  (Q.  and  (g). 

Fhe  revisions  and  additions  read  as 

follows: 

§  63.7495  When  do  I  have  to  comply  with 
this  subpart? 

(a)  If  you  have  a  new  or  reconstructed 
boiler  or  j)roces.s  heater,  you  must 
comply  with  this  .suhj)art  by  January  31, 
2013,  or  upon  startup  of  your  boiler  or 
proce.ss  heater,  whichever  is  later. 

(h)  If  you  have  an  exi.sting  boiler  or 
proce.ss  heater,  you  must  comjjly  with 
this  suhpart  no  later  than  January  31, 
2018,  ejxcept  as  ])rovided  in  §83.8(i). 
***** 

(e)  If  you  own  or  operate  an 
indu.strial,  commercial,  or  institutional 
boiler  or  jjroces.s  heater  and  would  he 
suhjec:t  to  this  suhpart  except  for  the 
exemption  in  §83.7491(1)  for 
commercial  and  indu.strial  .solid  wa.ste 
incineration  units  covered  by  part  80, 
suhpart  CCCXi  or  suh))art  DDDD,  and 
you  cease  combusting  solid  waste,  you 
must  he  in  compliance  with  this  .suhj)art 
and  are  no  longer  subject  to  part  80, 
suhparts  (XX’.C  or  DDDD  beginning  on 
the  effective  date  of  the  switch  as 
identified  under  the  provisions  of 

§  80.2145(a)(2)  and  (3)  or  §  80.2710(a)(2) 
and  (3). 

(f)  If  you  own  or  o])erate  an  existing 
ECU  that  becomes  subject  to  this 
.suhjjart  after  January  31,  2013,  you  must 
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l)(!  in  compliance  with  the  applicable 
exi.sting  source  provisions  of  this 
.snhpart  on  the  effective  date  such  unit 
becomes  subject  to  this  snhiiart. 

(g)  If  yon  own  or  operate  an  existing 
industrial,  commercial,  or  institutional 
boiler  or  process  heater  and  would  lx; 
subject  to  this  snhpart  except  for  a 
exemj)tion  in  ^(>3.7401(1)  that  becomes 
subject  to  this  snhpart  after  jannarv  31, 
2013,  you  must  he  in  compliance  with 
the  apj)licahle  existing  source 
provisions  of  this  snhpart  within  3  years 
after  such  unit  becomes  subject  to  this 
snhpart. 

■  8. Section  03.7409  is  amended  by 
revising  paragraphs  (d)  and  (f)  through 

(1)  and  adding  paragraphs  (]))  through 
(u)  to  read  as  follows: 

§  63.7499  What  are  the  subcategories  of 
boilers  and  process  heaters? 

***** 

(d)  Stokers/slo])ed  grate/other  units 
designed  to  burn  kiln  dried  biomass/ 
hio-ha.sed  solid. 

***** 

(f)  Suspension  burners  designed  to 
burn  hiomass/hio-hased  solid. 

(g)  Fuel  cells  designed  to  burn 
hioma.ss/hio-ha.sed  solid. 

(h)  Hybrid  snspension/grate  burners 
designed  to  burn  wet  hiomass/hio-hascKl 
solid. 

(i)  Stokers/slopcul  grale/other  units 
designed  to  burn  wet  hiomas.s/hio-hased 
.solid. 

(j)  Dutch  ovens/pile  burners  designed 
to  burn  hiomas.s/hio-hascul  .solid. 

(k)  Units  designed  to  burn  licjuid  fuel 
that  are  non-continental  units. 

(l)  Units  designed  to  burn  gas  1  fuels. 
***** 

(p)  Units  designed  to  burn  solid  fuel, 
((j)  Units  designed  to  burn  liquid  fuel. 

(r)  Units  designed  to  burn  coalAsolid 
fossil  fuel. 

(s)  Fluidized  bed  units  with  an 
integrated  fluidized  bed  heat  exchanger 
designed  to  burn  coal/solid  fossil  fuel. 

(t)  Units  designed  to  burn  heavy 
liquid  fuel. 

(u)  Units  designed  to  burn  light  licpud 
find. 

■  9.  Section  (»3. 7.500  is  ammided  by: 

■  a.  Revising  paragraj)h  (a). 

■  b.  Revising  paragraph  (c). 

■  c.  Adding  paragraph  (d). 

■  d.  Adding  paragraj)h  (e). 

■  e.  Adding  })aragraph  (f). 

§63.7500  What  emission  limitations,  work 
practice  standards,  and  operating  limits 
must  I  meet? 

(a)  Yon  must  meet  the  recpurements  in 
paragraphs  (a)(1)  ihrongh  (3)  of  this 
section,  exce])t  as  ])rovided  in 
|)aragra])h.s  (h),  through  (e)  of  this 
s(!ction.  Yon  must  meet  the.se 


requirements  at  all  times  the  affected 
unit  is  operating,  except  as  ])rovid(;d  in 
paragraj)h  (f)  of  this  .section. 

(1)  Yon  most  meet  each  emission 
limit  and  work  practice  standard  in 
Tables  1  through  3,  and  11  through  13 
to  this  snbparl  that  ap])lies  to  yonr 
boiler  or  ])roce.ss  heater,  for  each  boiler 
or  ))roce.s.s  heater  at  your  .source,  excejit 
as  providecl  under  §  83.7522.  'I’he 
output-based  (miission  limits,  in  units  of 
pounds  per  million  lltu  of  steam  output, 
in  Tables  1  or  2  to  this  snhpart  are  an 
alternative  ap])lic;able  onlv  to  boilers 
and  proce.ss  heaters  that  generate  steam. 
The  output-based  emi.ssion  limits,  in 
units  of  pounds  per  megawatt-honr,  in 
Tables  1  or  2  to  this  snhpart  are  an 
alternative  applicable  only  to  boilers 
that  generate  electricity,  if  you  operate 
a  new  boiler  or  j)roce.ss  heater,  you  can 
choo.se  to  comply  with  alternative  limits 
as  discussed  in  paragraphs  (a)(l)(i) 
through  (a)(l)(iii)  of  this  section,  but  on 
or  after  January  31, 2018,  you  must 
com])ly  with  tlie  emi.ssion  limits  in 
Table  1  to  this  snhpart. 

(1)  If  your  boiler  or  proce.ss  heater 
commenced  construction  or 
reconstruction  after  June  4.  2010  and 
before  May  20.  2t)ll.  yon  may  comply 
with  the  emi.ssion  limits  in  Table  1  or 
11  to  this  subpart  until  Jannarv  31. 

2018. 

(ii)  If  your  boiler  or  process  heat(!r 
commenccKl  construction  or 
rec;on.strnction  alUu'  May  20.  2011  and 
befon;  December  23,  2011,  you  may 
comply  with  the  emission  limits  in 
Table  1  or  12  to  this  snhpart  until 
January  31, 2018. 

(iii)  if  your  boiler  or  proce.ss  healer 
conunencetl  construction  or 
recon.struction  after  December  23,  2011 
and  before  January  31, 2013,  you  may 
comply  with  the  emi.ssion  limits  in 
Table  1  or  13  to  this  siibjxirt  until 
January  31 , 2018. 

(2)  You  must  meet  each  operating 
limit  in  Table  4  to  this  snhpart  that 
aj)plie.s  to  yonr  boiler  or  prot:es.s  heater. 
If  yon  use  a  control  device  or 
combination  of  control  devices  not 
covered  in  Table  4  to  this  subpart,  or 
you  wish  to  establish  and  monitor  an 
alternative  operating  limit  or  an 
alternative  monitoring  jjarameter,  you 
must  a])j)ly  to  the  FFA  Administrator  for 
approval  of  altcanative  monitoring 
under  §  83.8(0. 

(3)  At  all  times,  yon  must  operate  and 
maintain  any  affected  .source  (as  defined 
in  §83.7490).  including  as.socialed  air 
pollution  control  e(}ni])ment  and 
monitoring  equipment,  in  a  manner 
consistent  with  .safety  and  good  air 
pollution  control  practices  for 
minimizing  emi.ssions.  Determination  of 
whether  such  ojjeration  and 


maintenance  |)rocedure.s  are  being  used 
will  be  based  on  information  available 
to  the  Administrator  that  may  include, 
but  is  not  limited  to.  monitoring  results, 
review  of  operation  and  maintenance 
prociuhires.  review  of  operation  and 
maintenance  records,  and  inspection  of 
the  source. 

***** 

(c)  Limited-n.se  boilers  and  process 
heaters  must  complete  a  tune-up  every 
5  years  as  specified  in  §83.7540.  They 
are  not  subject  to  the  emission  limits  in 
3’ables  1  and  2  or  11  through  13  to  this 
subjjart.  the  annual  tune-up.  or  the 
energv  assessment  reciinrements  in 
Table  3  to  this  snhpart,  or  the  operating 
limits  in  Table  4  to  this  subpart. 

(d)  Boilers  and  proc.ess  heaters  with  a 
heat  input  capacity  of  less  than  or  e(|ual 
to  5  million  Btu  j)er  hour  in  the  units 
designed  to  burn  gas  2  (other)  fuels 
subcategory  or  units  designed  to  burn 
light  licpiicl  fuels  subcategory  must 
com])lele  a  time-up  every  5  years  as 
specified  in  §83.7540. 

(e)  Boilers  and  process  heaters  in  the 
units  designed  to  burn  gas  1  fuels 
subcategorv  with  a  heat  injjiit  ca])acitv 
of  less  than  or  equal  to  5  million  Btu  per 
hour  must  comjdete  a  tuue-iq)  every  5 
years  as  specified  in  §83.7540.  Boilers 
and  process  heaters  in  the  units 
designed  to  burn  gas  1  fuels  subcategory 
with  a  heat  in])ut  ca])ac;ity  greater  than 

5  million  Btu  ])er  hour  and  less  than  10 
million  Btn  per  hour  must  com])lete  a 
tune-up  every  2  years  as  specified  in 
§83.7540.  Boilers  and  jiroce.ss  heaters  in 
the  units  designed  to  burn  gas  1  fuels 
.subcategory  are  not  subject  to  the 
emission  limits  in  Tables  1  and  2  or  11 
through  13  to  this  snhpart,  or  the 
operating  limits  in  Table  4  to  this 
subpart. 

(0  These  standards  apply  at  all  times 
the  affected  unit  is  operating.  excei)t 
during  periods  of  startu})  and  shutdown 
during  which  time  you  must  comply 
only  with  Table  3  to  this  subjjart. 

■  10.  Section  83.7501  is  revi.sed  to  read 
as  follows: 

§  63.7501  Affirmative  Defense  for  Violation 
of  Emission  Standards  During  Malfunction. 

In  resjionse  to  an  action  to  enforce  the 
standards  .set  forth  in  §83.7500  you  may 
as.sert  an  affirmative  defense  to  a  claim 
for  civil  penalties  for  violations  of  such 
standards  that  are  caused  by 
malfunction,  as  defined  at  §83.2. 
Appropriate  penalties  may  be  assessed 
if  yon  fail  to  meet  your  burden  of 
])roving  all  of  the  recpiiremenls  in  the 
affirmative  defense.  The  affirmative 
defen.se  shall  not  he  available  for  claims 
for  injunctive  relief. 

(a)  Assertion  of  (iffirniativf^  defense. 

To  establish  the  affirmative  defen.se  in 
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any  action  to  enforce  such  a  standard, 
you  must  timely  meet  the  re])orting 
r(uiuirements  in  paragrapli  (1))  of  t Ids 
section,  and  must  prove  hy  a 
preponderance  of  evidence  that: 

(1 )  The  violation: 

(1)  Was  caused  l)y  a  sudden, 
infre(|uent,  and  unavoidahle  failure  of 
air  pollution  control  eciuipmenl,  ])rocess 
e(|uij)ment,  or  a  process  to  cjptnate  in  a 
normal  or  usual  manner:  and 

(ii)  Could  not  have  been  prevented 
through  careful  planning,  proper  design, 
or  better  operation  and  maintenance 
practices;  and 

(iii)  Did  not  stem  from  any  activity  or 
event  that  coidd  have  been  foreseen  and 
avoided,  or  ])lanned  for:  and 

(iv)  Was  not  jiart  of  a  recurring  ])attern 
indicative  of  inadecpiate  design, 
operation,  or  maintenance;  and 

(2)  Re])airs  were  made  as 
expeditiously  as  possible  when  a 
violation  occurred;  and 

(3)  The  frec]uency,  amount,  and 
duration  of  the  violation  (including  any 
t)y])ass)  were  minimized  to  the 
maximum  extent  jjracticahle;  and 

(4)  If  the  violation  resulted  from  a 
bypass  of  control  e(|nipment  or  a 
process,  then  the  hyjiass  was 
unavoidable  to  prevent  lo.ss  of  life, 
personal  injury,  or  sin'cne  property 
damage:  and 

(5)  All  possible  ste])s  were  taken  to 
minimize  the  impact  of  the  violation  on 
ambient  air  (jnality,  the  environment, 
and  human  health;  and 

(R)  All  emissions  monitoring  and 
control  .systems  were  kept  in  o])eration 
if  at  all  possible,  consistent  with  safety 
and  good  air  pollution  control  j)ractices; 
and 

(7)  All  of  the  actions  in  response  to 
the  violation  were  documented  by 
pro])erly  .signed,  contemjjoraneous 
operating  logs;  and 

(8)  At  all  times,  the  affected  source 
was  operated  in  a  manner  consistent 
with  good  prai:tices  for  minimizing 
emissions;  and 

(9)  A  written  root  cause  analysis  has 
he(!n  prej)ared,  the  purpose  of  whic:h  is 
to  determine,  c:orrect,  and  eliminate  the 
])rimary  causes  of  the  malfunction  and 
the  violation  resulting  from  the 
malfunction  event  at  issue.  The  analysis 
shall  also  specify,  using  best  monitoring 
methods  and  engineering  judgment,  the 
amount  of  any  emissions  that  were  the 
result  of  the  malfunction. 

(h)  Report.  The  owner  or  operator 
seeking  to  assert  an  affirmative  defense 
shall  submit  a  written  rejjort  to  the 
Administrator  with  all  neces.sary 
supporting  documentation,  that  it  has 
met  the  reqiurements  set  forth  in 
§R3.7.'j()()  of  this  .section.  This 
affirmative  defense  report  shall  he 


included  in  the  first  jieriodic 
compliance,  deviation  report  or  excess 
emi.ssion  re])ort  otherwise  recjnired  after 
the  initial  occurrence  of  the  violation  of 
the  relevant  standard  (which  mav  he  the 
end  of  any  applicable  averaging  })eriod). 
If  such  compliauc(!,  deviation  report  or 
excess  emission  report  is  due  less  than 
4.'i  days  after  the  initial  occurrence  of 
the  violation,  the  affirmative  defense 
report  may  he  included  in  the  second 
compliance,  deviation  report  or  exce.ss 
emi.ssion  report  due  after  the  initial 
occurrence  of  the  violation  of  the 
relevant  standard. 

■  1 1.  Section  ()3.7.'j().'i  is  amended  by: 

■  a.  Revising  paragraph  (a). 

■  1).  Revising  jiaragraph  (c). 

■  c.  Revising  paragra))h.s  (d) 
introductory  text,  (d)(1)  introdut;torv 
text,  and  (d)(l)(iii). 

§63.7505  What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  You  must  he  in  compliance  with 
tlu;  emission  limits,  work  practice 
standards,  and  operating  limits  in  this 
suhpart.  These  limits  a])ply  to  you  at  all 
limes  the  affected  unit  is  operating 
except  for  the  periods  noted  in 
§(i3.7.5()()(f). 

***** 

(c)  You  mu.st  demonstrate  compliance 
with  all  applicable  emission  limits 
using  ])erformance  stack  testing,  fuel 
analysis,  or  continuous  mouitoriug 
systems  ((^MS),  iucludiug  a  coutiuuous 
emi.ssion  mouitoriug  system  (CEMS), 
coutiuuous  opacity  monitoring  sy.stem 
(r.OMS),  continuous  parameter 
monitoring  system  (CRMS),  or 
])articulale  matter  continuous  ])arameter 
monitoring  system  (RM  (’RMS),  where 
applicable.  You  may  demon.strate 
compliance  with  the  ap})licahle 
(Muission  limit  for  hydrogen  chloride 
(HCl),  mercury,  or  total  .selec:ted  metals 
(TSM)  using  fuel  analysis  if  the 
emi.ssion  rate  calculated  according  to 

§  R3.7.'j3()(c)  is  less  than  the  applicable 
emission  limit.  (For  gaseous  fuels,  you 
may  not  use  fuel  analyses  to  comi)lv 
with  the  TSM  alternative  standard  or 
the  HCl  standard.)  Otherwise,  von  must 
demonstrate  compliance  for  HCl, 
mercury,  or  TSM  using  performance 
testing,  if  subject  to  an  applicable 
emi.ssion  limit  listed  in  Tables  1, 2.  or 
11  through  13  to  this  .sul)])art. 

(d)  If  you  demon.strate  compliance 
with  any  apjdicahle  emission  limit 
through  j)erformance  te.sting  and 
subsequent  comjjliance  with  operating 
limits  (including  the  use  of  CRMS),  or 
with  a  (iEMS,  or  COMS,  you  mu.st 
develoj)  a  site-specific  monitoring  ])Iau 
aci;ordiug  to  the  recjuiremeuts  in 
paragraphs  (d)(1)  through  (4)  of  this 


section  for  the  use  of  any  CEMS.  (X)MS, 
or  CRMS.  This  requirement  also  applies 
to  you  if  you  petition  the  ERA 
Achuinistrator  for  alternative  monitoring 
parameters  under  §  (13.8(f). 

(1)  For  each  (iMS  retpiired  in  this 
section  (including  (iEMS,  C.OMS,  or 
CRMS),  you  mu.st  develop,  and  submit 
to  the  Administrator  for  approval  upon 
recpiest,  a  site-specific  monitoring  plan 
that  addresses  (iesign,  data  collection, 
and  the  (jnality  a.ssurance  and  (jualitv 
control  elements  outlined  in  §(i3.8((i) 
and  the  elements  described  in 
j)aragraj)h.s  (d)(l)(i)  through  (iii)  of  this 
.section.  You  mu.st  submit  this  site- 
sjjecific  monitoring  j)lan,  if  nHjuested.  at 
least  (10  days  before  your  initial 
jjerformance  evaluation  of  your  CMS. 
This  r(Hjuirement  to  develoj)  and  submit 
a  site  .sj)ecific  monitoring  j)lan  does  not 
aj)j)ly  to  affected  sources  with  exi.sting 
CEMS  or  COMS  oj)erated  according  to 
the  performance  specifications  under 
aj)j)endix  13  to  j)art  (10  of  this  chaj)ter 
and  that  meet  the  recjuirements  of 
§  (i3.7.')2.'5.  Using  the  j)roce.ss  described 
in  §  (13.8(tl(4),  you  may  nujuest  aj)j)roval 
of  alternative  monitoring  .system  (jualitv 
assurance  and  (jualitv  control 
jji'ocednres  in  j)lace  oftho.se  sj)e(:irie(l  in 
this  j)aragraj)h  and,  if  aj)j)r()ve(l,  include 
the  alternatives  in  your  site-sjjecific 
monitoring  j)lan. 

***** 

(iii)  Rerformance  evaluation 
j)rocedures  and  accej)tance  criteria  (e.g., 
calibrations,  accuracv  audits,  aualvtical 
drift). 

***** 

■  12.  Section  (13. 7.51 0  is  revi.sed  to  read 
as  follows: 

§63.7510  What  are  my  initial  compliance 
requirements  and  by  what  date  must  I 
conduct  them? 

(a)  For  each  boiler  or  j)roce.s.s  heater 
that  is  required  or  that  you  elect  to 
demonstrate  comj)liauce  with  any  of  the 
aj)j)licahle  emission  limits  in  Tables  1  or 
2  or  11  through  13  of  this  suhpart 
through  performance  te.sting,  your 
initial  c()mj)liauce  requirements  include 
all  the  following: 

(1)  Ciondnct  j)erf()rman(:e  tests 
according  to  §(13.7.520  and  Table  5  to 
this  .sid)j)art. 

(2)  Conduct  a  fuel  analv’.sis  for  each 
tyj)e  of  fuel  burned  in  your  boiler  or 
jHOcess  heater  according  to  §(13.7.521 
and  Table  (1  to  this  suhj)art.  excej)t  as 
sjDocified  iu  j)aragraj)hs  (a)(2)(i)  through 
(iii)  of  this  .section. 

(i)  For  each  boiler  or  j)ro(;ess  heater 
that  burns  a  single  tyj)e  of  fuel,  you  are 
not  re(juired  to  conduct  a  fuel  analysis 
for  each  tyj)e  of  fuel  burned  iu  your 
boiler  or  process  heater  according  to 
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§(i3.7.'j21  and  Table  6  to  this  sul)j)art. 

For  |)urj)o.s(;s  ol  this  suhpart,  units  that 
use  a  supplemental  fuel  only  for  startup, 
unit  shutdown,  and  transient  flame 
.stability  purj)oses  .still  (pialify  as  units 
that  burn  a  single  type  of  fuel,  and  the 
suiiplemental  fuel  is  not  subject  to  the 
fuel  analysis  re(]uirements  under 
S(i3.7.'j2i  and  Table  (i  to  this  suhpart. 

(ii)  When  natural  gas.  rennery  gas.  or 
other  gas  1  fuels  an?  co-fired  with  other 
fuels,  you  are  not  nujuired  to  conduct  a 
fuel  analysis  of  those  fuels  according  to 
t}()3.7.'j2i  and  Table  (i  to  this  snh])art.  If 
gaseous  fuels  other  than  natural  gas. 
reluKirv  gas.  or  other  gas  1  fuels  are  co¬ 
ined  with  other  fuels  and  tho.se  ga.seous 
fuels  are  subject  to  another  suhpart  of 
this  part.  j)art  (iO.  j)art  (il,  or  part  H.'i.  you 
are  not  required  to  conduct  a  fuel 
analysis  of  those  fuels  according  to 
§(i3.7.'j21  and  Table  (i  to  this  suhpart. 

(iii)  You  are  not  recpiired  to  conduct 
a  chlorine  fuel  analysis  for  any  ga.seous 
fuels.  You  must  conduct  a  fuel  analysis 
for  mercury  on  gaseous  fuels  unless  the 
fuel  is  exemj)ted  in  |)aragraphs  (a)(2)(i) 
and  (ii)  of  this  section. 

(3)  Fstahlish  oj)erating  limits 
according  to  §(i3.7.'j3()  and  Table  7  to 
this  suhpart. 

(4)  (Conduct  (;MS  performance 
(waluations  according  to  ^  ()3.7.'j2.'j. 

(h)  For  each  boiler  or  process  heat(!r 
that  you  elect  to  demonstrate 
com|)liance  with  th(!  applicable 
emission  limits  in  Tables  1  or  2  or  11 
through  13  to  this  suhpart  for  IKll. 
mercurv.  or  T,SM  through  fuel  analysis, 
your  initial  comjiliance  nujuirement  is 
to  conduct  a  fuel  analysis  for  each  type 
of  fiud  burned  in  your  boiler  or  j)roc(!.ss 
heater  according  to  S()3.7.')21  and  Table 
()  to  this  .suhi)art  and  establish  ojierating 
limits  according  to  H3.7.')3()  and  Table 
8  to  this  suhiiart.  The  fuels  described  in 
paragraph  (a)(2)(i)  and  (ii)  of  this  section 
are  exemj)t  from  these  fuel  analysis  and 
o|)erating  limit  requirements.  The  fuels 
descrilxMl  in  paragraph  (a)(2)(ii)  of  this 
section  are  exem])t  from  the  chloride 
fuel  analysis  and  oj)erating  limit 
nujuirements.  Boilers  and  process 
heaters  that  use  a  CFMS  for  mercury  or 
11(3  are  exenqit  from  the  pcirformance 
te.sting  and  operating  limit  re(|uirement.s 
specified  in  paragraph  (a)  of  this  section 
for  the  HAF  for  which  CEMS  are  used. 

(c)  If  your  boiler  or  jirocess  heater  is 
subject  to  a  carbon  monoxide!  ((X))  limit, 
your  initial  compliance  demonstration 
for  (X)  is  to  conduct  a  performance  test 
for  (X)  according  to  Table  .'S  to  this 
suhpart  or  conduct  a  performance 
evaluation  of  your  continuous  (X) 
monitor,  if  applicable,  according  to 
§(i3.7.'i2,'i(a).  Boilers  and  j)roces.s  heaters 
that  use  a  CX)  (]EMS  to  comply  with  the 
applicable  alternative  (X)  (^EMS 


emi.ssion  standard  li.sted  in  Tables  12,  or 
11  through  13  to  this  .suh])art,  as 
speciruHl  in  §()3.7.'j2.'j(a),  are  exemj)t 
from  the  initial  (X)  performance  testing 
and  oxygen  concentration  opiaating 
limit  recpiirements  specified  in 
paragra])h  (a)  of  this  section. 

(d)  If  your  hoil(!r  or  |)rocess  heater  is 
subject  to  a  BM  limit,  your  initial 
compliance  demonstration  for  BM  is  to 
conduct  a  performance  test  in 
accordance  with  S(i3.7.')2()  and  Table  .'j 
to  this  .suh]3art. 

(e)  F’or  existing  affected  sources  (as 
defined  in  §83.7490),  you  must 
complete  the  initial  com|)lianc(! 
demon.stration,  as  specified  in 
paragra])h.s  (a)  through  (d)  of  this 
section,  no  later  than  180  days  after  the 
comjiliance  date  that  is  specified  for 
your  source  in  §03.749.'i  and  according 
to  the  a]jplicahle  ])rovi.sion.s  in 

§03. 7(a)(2)  as  cit(!d  in  Table  10  to  this 
suhpart,  excej)t  as  s])ecified  in 
paragraph  (j)  of  this  section.  You  must 
complete  an  initial  tune-up  by  following 
the  ])roc(!dure.s  described  in 
§ 03.7.')40(a)(10)(i)  through  (vi)  no  later 
than  th(!  conqjliance  date  specified  in 
§03.74t).'j,  (ixcept  as  specified  in 
paragraph  (j)  of  this  section.  You  must 
complete  the  onci-time  (iiiergy 
asse.ssment  .sj)ecified  in  Table  3  to  this 
.suhj)art  no  later  than  the  com])tiance 
date  S])ecifi(!d  in  §(i3.749.'j,  exce|)t  as 
specified  in  jjaragraph  (j)  of  this  section. 

(0  For  new  or  niconstructed  affectcid 
sources  (as  defiiuid  in  §03.74‘K)),  you 
must  complete  the  initial  conqiliance 
demonstration  with  the  emission  limits 
no  later  than  July  30,  2013  or  within  180 
days  after  startiq)  of  the  .source, 
whichever  is  later.  If  you  are 
demonstrating  compliance  with  an 
emission  limit  in  Tables  11  through  13 
to  this  suhjjart  that  is  less  .stringent  (that 
is.  higher)  than  the  aj)j)licahle  emi.ssion 
limit  in  Table  1  to  this  suhpart.  you 
must  demonstrate  comj)liance  with  the 
a])plicahle  emission  limit  in  Table  1  no 
later  than  July  29,  2010. 

(g)  For  new  or  recon.structed  affected 
sources  (as  defined  in  §03.7490),  you 
must  demonstrate  initial  compliance 
with  the  applicable  work  practice 
standards  in  Table  3  to  this  suhpart 
within  the  a])])licahle  annual,  biennial, 
or  .1-year  schedule  as  specified  in 
§()3. 7540(a)  following  the  initial 
compliance  date  speciluid  in 

§  03.7495(a).  Thereafter,  you  an! 
r(!quired  to  complete  the  ap])licahl(! 
annual,  biennial,  or  5-year  tune-iq)  as 
specified  in  §  03.7540(a). 

(h)  For  affected  sources  (as  defined  in 
§03.7490)  that  cea.sed  burning  solid 
waste  consi.stiiiit  with  §  03.7495(e)  and 
for  which  the  initial  compliance  date 
has  passed,  you  must  demonstrate 


compliance  within  00  davs  of  the 
effective  date  of  the  wa.st(!-to-fu(!l 
switch.  If  you  have  not  conducted  your 
comi)llanc(!  demon.stration  for  this 
suh])art  within  the  j)reviou.s  12  months, 
you  must  complete  all  com])liance 
demonstrations  for  this  suhpart  before 
you  commence  or  recommence 
combustion  of  solid  wast(!. 

(i)  For  an  existing  EChl  that  h(!come.s 
subject  after  January  31, 2013.  you  must 
d(!monstrate  compliance  within  180 
days  after  becoming  an  afiected  source. 

(j)  For  existing  affected  .sourc(!.s  (as 
defined  in  §03.7490)  that  have  not 
ojjerated  between  the  effective  date  of 
the  rule  and  the  compliance  date  that  is 
specified  for  your  source  in  §03.7495, 
you  must  complete  the  initial 
conq)liance  demon.stration.  if  subject  to 
the  emission  limits  in  Table  2  to  this 
.suh|)art,  as  specified  in  paragraphs  (a) 
through  (d)  of  this  .section,  no  later  than 
180  days  after  the  re-start  of  th(!  affected 
.source  and  according  to  the  apj)licahle 
provisions  in  §  03.7(a)(2)  as  cited  in 
Table  10  to  this  .suhj)art.  You  must 
comi)lete  an  initial  tune-up  by  following 
the  procedures  described  in 
§03.7540(a)(10)(i)  through  (vi)  no  later 
than  30  days  after  the  re-start  of  the 
affected  .sourc(!  and,  if  applicable, 
com])lete  the  one-time  energy 
a.s.s(!s.sment  .spi!cified  in  Table  3  to  this 
suh|)art.  no  later  than  the  com])liance 
date  spi!cified  in  §03.7495. 

■  13.  .Section  03.7515  is  revi.sed  to  read 
as  follows: 

§  63.751 5  When  must  I  conduct 
subsequent  performance  tests,  fuel 
analyses,  or  tune-ups? 

(a)  You  must  conduct  all  applicable 
performance  tests  according  to  §03.7520 
on  an  annual  basis,  excej)t  as  specified 
in  paragraphs  (h)  through  (e),  (g),  and  (h) 
of  this  section.  Annual  j)erformanc:e 
te.sts  must  he  completed  no  more  than 
13  months  after  the  ])revious 
])erformance  te.st.  except  as  specified  in 
paragrajjhs  (h)  through  (e),  (g),  and  (h) 
of  this  section. 

(h)  If  your  performance  tests  for  a 
given  ])ollutant  for  at  least  2  c:onsecutive 
years  show  that  your  emissions  are  at  or 
h(!low  75  ])ercent  of  the  emission  limit 
(or,  in  limited  instances  as  specified  in 
Tables  1  and  2  or  11  through  13  to  this 
suhpart,  at  or  below  the  emi.ssion  limit) 
for  tlu!  ])ollntant,  and  if  there  are  no 
changes  in  the  o])eration  of  the 
individual  boiler  or  proce.ss  heater  or  air 
pollution  control  (Kpiipment  that  could 
increase  emissions,  you  may  choose  to 
conduct  j)erformance  tests  for  the 
]K)llutant  every  third  vear.  Each  such 
performance  test  must  he  conducted  no 
more  than  37  months  after  the  pr(!viou.s 
performance  te.st.  If  you  elect  to 
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demonstrate  compliance  using  emission 
averaging  under  §(i3.7.'i22,  yon  must 
continue  to  conduct  ])erformance  tests 
annually.  The  reeiuirement  to  test  at 
maximum  chloride  in])ut  level  is 
waived  unless  the  .stack  test  is 
conducted  lor  11(3.  The  recpiirement  to 
test  at  maximum  mercury  input  level  is 
waived  unle.ss  the  stack  test  is 
conducted  for  mercurv.  The 
re(|uirem(!nt  to  test  at  maximum  TSM 
in])ul  level  is  waived  unle.ss  the  stack 
test  is  conducted  for  TSM. 

(cj  If  a  ])erfonnance  test  shows 
emissions  exceeded  the  emission  limit 
or  75  percent  of  the  emission  limit  (as 
s})ecifie(l  in  Tables  1  and  2  or  11 
through  13  to  this  suhpart}  for  a 
])ollutant.  you  must  conduct  annual 
performance  tests  for  that  j)ollutant 
until  all  performance  tests  over  a 
consecutive  2-year  period  meet  the 
nuiuired  level  (at  or  below  7.'5  percent  of 
the  emission  limit,  as  specified  in 
Tables  1  and  2  or  11  through  13  to  this 
sut)])art}. 

(dj  If  you  are  recjuired  to  meet  an 
a])plical)le  tnne-u])  work  practice 
.standard,  you  must  conduct  an  annual, 
l)i(!nnial,  or  .l-year  performance  tune-up 
according  to  §  ()3.7.'54()(al(l()),  (1 1 ),  or 
(12},  resj)ectivelv.  Rach  annual  tune-uj) 
sj)ecifie(l  in  (i3.7.'j4()(al(l()}  must  he  no 
more  than  13  months  after  the  previous 
tune-up.  Each  biennial  tune-up 
specified  in  ^  (i3.7.')4()(al(l  1 }  must  he 
conducted  no  more  than  25  months  after 
the  ])revious  tnne-u]).  Each  .l-year  tnne- 
nj)  specified  in  §(}3.7.‘54()(al(12)  must  he 
conducted  no  more  than  B1  months  after 
the  previous  tune-uj).  For  a  new  or 
reconstructed  affected  .source  (as 
defined  in  83.74901,  the  first  annual, 
hiennial,  or  .'i-year  tune-up  must  he  no 
later  than  13  months,  25  months,  or  01 
months,  respectively,  after  the  initial 
.startii])  of  the  new  or  reconstructed 
affected  source. 

((;)  If  you  demon.strate  compliance 
with  the  mercurv.  HCl.  or  TSM  haseil  on 
fuel  analysis,  yon  mu.st  conduct  a 
monthly  fuel  analysis  according  to 
§03.7.'121  for  each  tyjje  of  fuel  hurned 
that  is  subject  to  an  emis.sion  limit  in 
Tables  1, 2,  or  11  through  13  to  this 
suhpart.  You  may  comply  with  this 
monthly  recpiirement  by  com))leting  the 
fuel  analysis  any  time  within  the 
calendar  month  as  long  as  the  analysis 
is  separated  from  the  jjrevious  analysis 
by  at  least  14  calendar  days.  If  you  burn 
a  new  ty])e  of  fuel,  you  mu.st  conduct  a 
fuel  analysis  before  burning  the  new 
type  of  fuel  in  yonr  boiler  or  process 
heater.  You  mu.st  still  meet  all 
applicable  continuous  compliance 
recjuirements  in  §03.7.'14().  If  each  of  12 
consecutive  monthly  fuel  analy.ses 
demonstrates  75  percent  or  less  of  the 


compliance;  level,  you  may  decrea.se  the; 
fuel  analysis  fre(|uency  to  (piarterly  for 
that  fuel.  If  any  (juarterlv  .sam])le 
exceeds  7.'>  percent  of  the  compliance 
level  or  you  hi;gin  burning  a  new  type 
of  fuel,  you  must  return  to  monthly 
monitoring  for  that  fuel,  until  12  months 
of  fuel  analyses  are  again  less  than  75 
|)ercent  of  the  compliance  level. 

(0  You  mu.st  report  the  results  of 
performance  tests  and  tin;  as.sociated 
fuel  analy.ses  within  00  days  after  the 
com])letion  of  the  performance  tests. 

This  report  must  also  v(;rifv  that  the 
o])erating  limits  for  each  boiler  or 
proc:es.s  heater  have  not  changed  or 
])rovide  documentation  of  revised 
operating  limits  established  according  to 
§03.7.')30  and  Table  7  to  this  suhpart,  as 
applicable.  The  reports  for  all 
suhsecpient  performance  tests  must 
include  all  applicable  information 
required  in  §  03.7.').5(). 

(gl  For  affected  .sources  (as  defined  in 
§03.7490}  that  have  not  operated  since 
the  previous  compliance  demonstration 
and  more  than  one  year  has  pas.sed 
since  the  ])revions  compliance 
demonstration,  you  mu.st  com]jlete  the 
suhsetiuent  comi)liance  demonstration, 
if  subject  to  the  emission  limits  in 
Tables  1, 2,  or  11  through  13  to  this 
suh])art,  no  later  than  180  days  aft(;r  the 
re-start  of  the  affected  .source  and 
according  to  the  aj)plicahle  ])rovi.sions 
in  §03.7(a)(2l  as  cited  in  Table  10  to  this 
suhpart.  You  must  com]jlete  a 
suhs(;quent  tune-up  by  following  the 
jjrocedures  de.scrih(;il  in 
§  03.7.'i40(a)(10}(il  through  (vi)  and  the 
schednle  described  in  §03.7.'j40(al(13l 
for  units  that  are  not  operating  at  the 
time  of  their  scheduled  tune-up. 

(h)  If  your  affected  boiler  or  jjrocess 
heater  is  in  the  unit  designed  to  burn 
light  litiuid  suheategory  and  yon 
comhu.st  nltra  low  sulfur  liejuid  fuel, 
you  do  not  need  to  conduct  further 
performance  te.sts  if  the  ])ollutant.s 
measured  during  the  initial  comjjliance 
performance  tests  meet  the  emi.ssion 
limits  in  Tables  1  or  2  of  this  suhpart 
providing  you  demon.strate;  ongoing 
compliance  with  the  emi.ssions  limits  hv 
monitoring  and  recording  the  type  of 
fuel  comhu.sted  on  a  monthly  basis.  If 
yon  intend  to  use  a  fuel  other  than  ultra 
low  sulfur  licjuid  fuel,  natural  gas, 
refinery  gas.  or  other  gas  1  fuel.  ye)u 
mu.st  conduct  new  performance  tests 
within  00  days  of  burning  the  new  fuel 
type. 

(i)  If  you  operate  a  (X)  (iEMS  that 
meets  the  Ferformance  .Specifications 
outlined  in  §  03.7.'j2.5(a)(3l  of  this 
suhpart  to  demonstrate  comj)liance  with 
the  applicable  alternative  (X)  (lEM.S 
emis.sion  standard  li.sted  in  Tables  1 , 2, 
or  11  through  13  to  this  suhpart,  you  are 


not  r(;(juired  to  conduct  C'X)  jjerformance 
tests  and  are  not  subject  to  the  oxygen 
concentration  oj)erating  limit 
reejuirement  specified  in  §  03.7.'jl()(al. 

■  14.  .Section  §03.7.^20  is  amended  hv 
revising  paragraphs  (a},  (cJ,  (dj,  and  (e) 
and  adding  paragraph  (fj  to  read  as 
follows: 

§  63.7520  What  stack  tests  and  procedures 
must  I  use? 

(a)  You  must  conduct  all  performance 
tests  according  to  §03.7(cl,  (tl),  (fJ,  and 
(hj.  Yon  must  also  develoj)  a  site- 
specific  stack  test  plan  according  to  the 
re(juir(;ment.s  in  §03.7(c}.  You  shall 
conduct  all  performance  te.sts  under 
such  conditions  as  the  Administrator 
specifies  to  you  ha.sed  on  the 
rejiresentative  i)erformance  of  each 
boiler  or  process  heater  for  the  period 
being  te.sted.  Upon  request,  you  shall 
make  available  to  the  Administrator 
such  n;cords  as  may  he  necessary  to 
determine  the  conditions  of  the 
]K;rformance  tests. 
***** 

(cJ  Yon  must  conduct  each 
performance  te.st  under  the  specific 
conditions  listed  in  Tables  .'j  and  7  to 
this  .suhj)art.  You  mu.st  conduct 
perft)rmance  t(;.st.s  at  repr(;sentative 
op(;rating  load  conditions  while  burning 
tin;  type  of  fuel  or  mixture  of  fuels  that 
has  the  highest  content  of  chlorine  and 
mercury,  and  T.SM  if  you  are  opting  to 
com])ly  with  the  T.SM  alternative 
.standard  and  you  must  demon.strate 
initial  compliance  and  e.stahlish  your 
oj)erating  limits  ha.sed  on  the.se 
jierformance  te.sts.  These  re(]nirement.s 
c:onld  residt  in  the  need  to  conduct 
more  than  one  jjerformance  te.st. 
Following  each  performanc:e  te.st  and 
until  the  next  performance  te.st,  you 
mu.st  com])ly  with  the  operating  limit 
for  ojierating  load  conditions  s|H;cified 
in  Table  4  to  this  .suhpart. 

(d)  You  mu.st  conduct  a  minimum  of 
three  separate  test  runs  for  each 
performance  te.st  re(]uired  in  this 
.section,  as  specified  in  §03.7(e)(3}.  Each 
test  run  mu.st  comply  with  the 
minimum  applicable  sampling  times  or 
volumes  specified  in  Tables  1  and  2  or 
11  through  13  to  this  snhpart. 

(ej  To  determine  compliance  with  the 
emi.ssion  limits,  you  must  use  tin;  F- 
Factor  methodology  and  etpiations  in 
.sections  12.2  and  12.3  of  EFA  Method 
19  at  40  CFR  part  00.  appendix  A-7  of 
this  chapter  to  convert  the  measured 
|)articulate  matter  (FM}  concentrations, 
the  measured  11(3  concentrations,  the 
measured  mercurv  concentrations,  and 
the  mea.sured  T.SM  concentrations  that 
result  from  the  performance  te.st  to 
pounds  permiliion  Btu  heat  input 
emis.sion  rates. 
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(1)  Fxcept  for  a  8()-day  rolling  average 
based  t)n  CEMS  (or  sorbent  trap 
monitoring  system)  data,  if 
measimmient  results  for  any  ])ollutant 
are  n;port»!d  as  below  the  method 
det(H:tion  level  (e.g.,  laboratory 
analytical  resnlts  for  one  or  more 
.sample  components  are  below  the 
method  defined  analytical  detection 
level),  you  must  use  the  method 
detection  level  as  the  measured 
emissions  level  for  that  pollutant  in 
calculating  comjiliance.  The  measured 
result  for  a  multiple  component  analysis 
(e.g.,  analytical  values  for  multijile 
Method  29  fractions  both  for  individual 
HAP  metals  and  for  total  HAP  metals) 
may  include  a  combination  of  method 
detraction  level  rlata  and  analytical  data 
rejiorted  above  the  method  detection 
level. 

■  l.'j.  Section  (i8.7.‘j21  is  revi.sed  to  read 
as  follows: 

§  63.7521  What  fuel  analyses,  fuel 
specification,  and  procedures  must  I  use? 

(a)  For  .solid  and  lirpiid  fuels,  you 
must  conduct  fuel  analy.ses  for  chloride 
and  mercury  according  to  the 
jirocednres  in  paragraphs  (h)  through  (e) 
of  this  .section  and  Table  (i  to  this 
snb])art.  as  a])])licahle.  For  solid  fuels 
and  licpiid  fuels,  von  mn.st  also  conduct 
fuel  analyses  for  T.SM  if  yon  are  opting 
to  comply  with  the  TSM  alternative 
.standard.  For  gas  2  (other)  fuels,  you 
must  conduct  fuel  analyses  for  mercury 
according  to  the  procedures  in 
paragraphs  (h)  through  (e)  of  this  .section 
and  Table  (>  to  this  snbpart.  as 
applicable.  (For  gaseous  fuels,  you  may 
not  u.se  fuel  analyses  to  complv  with  the 
TSM  alternative  .standard  or  the  HCl 
.standard.)  For  jnirposes  of  comjilying 
with  this  .section,  a  fuel  gas  system  that 
consists  of  multiple  gaseous  fuels 
collected  and  mixed  with  each  other  is 
considered  a  single  fuel  tyjie  and 
.sampling  and  analvsis  is  onlv  reijnired 
on  the  combined  fuel  gas  system  that 
will  feed  the  holier  or  proce.ss  heater. 
.Samjiling  and  analysis  of  the  individual 
gaseous  streams  jirior  to  comhining  is 
not  required.  You  are  not  recpiired  to 
conduct  fuel  analyses  for  fuels  used  for 
only  startup,  unit  shutdown,  and 
transient  flame  .slahility  purpo.ses.  Yon 
are  reijuired  to  conduct  fuel  analvses 
only  for  fuels  and  units  that  are  suhject 
to  emi.ssion  limits  for  mercury,  IKil,  or 
T.SM  in  Tables  1  and  2  or  11  through  18 
to  this  .sub])art.  (la.seons  and  licpiid  fuels 
are  exempt  from  the  samjiling 
requirements  in  jiaragrajihs  (c)  and  (d) 
of  this  section  and  Table  (i  to  this 
snbpart. 

(b)  Yon  must  develoj)  a  site-specific 
fuel  monitoring  jilan  according  to  the 
following  jirocednres  and  requirements 


in  paragraphs  (b)(1)  and  (2)  of  this 
section,  if  yon  are  recpiired  to  conduct 
fuel  analy.ses  as  sjiecified  in  §  ()8. 7.510. 

(1 )  If  yon  intend  to  use  an  alternative 
analytical  method  other  than  those 
required  by  Table  (>  to  this  suhpart,  you 
must  submit  the  fuel  analysis  plan  to 
the  Admini.strator  for  review  and 
approval  no  later  than  00  days  before 
the  date  that  yon  intend  to  conduct  the 
initial  compliance  demonstration 
described  in  §08.7.510. 

(2)  You  must  include  the  information 
contained  in  paragraphs  (h)(2)(i) 
through  (vi)  of  this  .section  in  your  fuel 
analysis  plan. 

(i)  The  identification  of  all  fuel  tyjies 
anticipated  to  he  burned  in  each  boiler 
or  proce.ss  heater. 

(ii)  For  each  anticipated  fuel  ty])e,  the 
notification  of  whether  yon  or  a  fuel 
siqijilier  will  be  conducting  the  fuel 
analysis. 

(iii)  For  each  anticijiated  fuel  type,  a 
detailed  descri])tion  of  the  .sample 
location  and  spec;ific  procedures  to  he 
u.sed  for  collecting  and  jireparing  the 
composite  samples  if  your  procedures 
are  different  from  ])aragrai)li  (c)  or  (d)  of 
this  .section.  Samples  should  be 
collected  at  a  location  that  most 
accurately  re|)re.sents  the  fuel  type, 
where  jio.ssible,  at  a  point  jirior  to 
mixing  with  other  dissimilar  fuel  types. 

(iv)  For  (!ach  anticijiated  fuel  tyjie.  the 
analytical  methods  from  Table  (i,  with 
the  exjiected  minimnm  detection  levels, 
to  be  used  for  the  measurement  of 
chlorine  or  mercury. 

(v)  If  yon  riKjue.st  to  n.se  an  alternative 
analytical  method  other  than  tho.se 
reijnired  by  Table  (i  to  this  subjiart,  you 
must  also  include  a  detailed  descrijition 
of  the  methods  and  jirocedures  that  you 
are  jirojiosing  to  use.  Methods  in  Talile 
(i  shall  he  used  until  the  reipiested 
alternative  is  a|)|)roveil. 

(vi)  If  yon  will  he  using  fuel  analysis 
from  a  fuel  sujijilier  in  lien  of  site- 
sjiecific  samjiling  and  analysis,  the  fuel 
sujijilier  must  u.se  the  analytical 
methods  recpiired  by  Table  (i  to  this 
snbjiart. 

(c)  At  a  minimnm,  yon  must  obtain 
three  comjiosite  fuel  samjiles  for  each 
fuel  tyjie  according  to  the  |)roi:ednres  in 
jiaragrajih  (c)(1)  or  (2)  of  this  .section,  or 
the  methods  li.sted  in  Table  (i  to  this 
subjiart,  or  use  an  automated  samjiling 
mechanism  that  jirovides  rejiresentative 
comjiosite  fuel  samjiles  for  each  fuel 
tyjie  that  includes  both  coar.se  and  fine 
material. 

(1)  If  samjiling  from  a  belt  (or  screw) 
feeder,  collect  fuel  samjiles  according  to 
jiaragrajihs  (c)(l)(i)  and  (ii)  of  this 
section. 

(i)  Stoji  the  belt  and  withdraw  a  (i- 
inch  wide  samjile  from  the  full  cro.ss- 


.section  of  the  stojijied  belt  to  obtain  a 
minimnm  two  jionnds  of  samjile.  You 
mu.st  collect  all  the  material  (fines  and 
coarse)  in  the  full  cross-section.  Yon 
mu.st  transfer  the  samjile  to  a  clean 
jila.stic  bag. 

(ii)  Each  comjiosite  samjile  will 
consist  of  a  minimum  of  three  .samjiles 
collected  at  ajijiroximatelv  eijual  one- 
hour  intervals  during  the  te.sting  jieriod 
for  samjiling  during  jierformance  stack 
testing.  For  monthly  samjiling,  each 
comjiosite  .samjile  shall  he  collected  at 
ajijiroximately  eijnal  lO-day  intervals 
during  the  month. 

(2)  If  .samjiling  from  a  fuel  jiile  or 
truck,  you  must  collect  fuel  samjiles 
according  to  jiaragrajihs  (c)(2)(i)  through 

(iii)  of  this  .section. 

(i)  For  each  comjiosite  samjile,  you 
must  .select  a  minimum  of  five  samjiling 
locations  uniformly  sjiaced  over  the 
surfac:e  of  the  jiile. 

(ii)  At  each  samjiling  site,  yon  must 
dig  into  the  jiile  to  a  uniform  dejith  of 
ajijiroximately  18  inches.  Yon  must 
insert  a  clean  shovel  into  the  hole  and 
withdraw  a  .samjile,  making  sure  that 
large  jiieces  do  not  fall  off  during 
.samjiling:  use  the  same  shovel  to  collect 
all  samjiles. 

(iii)  You  must  transfer  all  samjiles  to 
a  clean  jila.stic  hag  for  further 
jirocessing. 

(d)  Yon  must  jirejiare  each  comjiosite 
samjile  according  to  the  jirocedures  in 
jiaragrajihs  (d)(1)  through  (7)  of  this 
section. 

(1)  Yon  mu.st  thoroughly  mix  and 
jiour  the  entire  comjiosite  samjile  over 
a  clean  jilastic  sheet. 

(2)  You  mn.st  break  large  samjile 
Jiieces  (e.g.,  larger  than  8  inches)  into 
smaller  sizes. 

(8)  You  mn.st  make  a  jiie  shajie  with 
the  entire  comjiosite  .samjile  and 
subdivide  it  into  four  equal  jiarts. 

(4)  You  must  .sejiarate  one  of  the 
(jnarter  samjiles  as  the  first  subset. 

(5)  If  this  sub.set  is  too  large  for 
grinding,  you  mn.st  rejieat  the  jirocednre 
in  jiaragrajih  (d)(8)  of  this  .section  with 
the  (jnarter  samjile  and  obtain  a  one- 
(juarter  subset  from  this  .samjile. 

(ti)  You  mu.st  grind  the  samjile  in  a 
mill. 

(7)  You  mu.st  use  the  jirocedure  in 
jiaragrajih  (d)(8)  of  this  section  to  obtain 
a  one-(jnarter  snlisainjile  for  analysis.  If 
the  (jnarter  samjile  is  too  large, 
subdivide  it  further  using  the  same 
Jirocedure. 

(e)  You  mu.st  determine  the 
concentration  of  jiollutants  in  the  fuel 
(mercury  and/or  chlorine  and/or  TSM) 
in  units  of  jionnds  jier  million  Bin  of 
each  comjiosite  samjile  for  each  fuel 
tyjie  according  to  the  jirocedures  in 
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Table  (i  to  this  siihjjart,  for  use  in 
l'i(]uati()ns  7,  8,  and  9  of  this  sul)])art. 

(f)  To  demonstrate  that  a  gaseous  fuel 
other  than  natural  gas  or  refinery  gas 
(lualifies  as  an  other  gas  1  fuel,  as 
(lefined  in  ^83.7375,  you  must  conduct 
a  fuel  specification  analyses  for  mercury 
according  to  the  ])rocedures  in 
paragraphs  (g)  through  (i)  of  this  section 
and  Tahle  8  to  this  sut)j)art,  as 
ap])licat)le,  excejjt  as  specified  in 
j)aragraph  (f)(1)  through  (4)  of  this 
section. 

(1)  You  are  not  reijuired  to  conduct 
the  fuel  specification  analyses  in 
|)aragraphs  (g)  through  (i)  of  this  section 
for  natural  gas  or  refinery  gas. 

(2)  You  are  not  recjuired  to  c:onduct 
the  fuel  s])ecification  analy.ses  in 
paragraphs  (g)  through  (i)  of  this  section 
for  gaseous  fuels  that  are  subject  to 
another  suhpart  of  this  part.  ])art  80,  ])art 
81 ,  or  part  8.'). 

(3)  You  are  not  recjuired  to  conduct 
the  fuel  sj)ec:ification  analvses  in 
paragraphs  (g)  through  (i)  of  this  section 
on  gaseous  fuels  for  units  that  are 
complying  with  the  limits  for  units 
designed  to  burn  gas  2  (other)  fuels. 

(4)  You  are  not  recpiired  to  conduct 
the  fuel  specification  analyses  in 
|)aragraphs  (g)  through  (i)  of  this  section 
for  gas  streams  directly  chnlved  from 
natural  gas  at  natural  gas  jn'oduction 
sites  or  natural  gas  ])lants. 

(g)  You  must  develop  and  submit  a 
site-s))ecific  fuel  analysis  j)lan  lor  other 
gas  1  fuels  to  the  EPA  Administrator  for 
review  and  approval  ac:cording  to  the 
following  jjrocedures  and  retpiirements 
in  ])aragraj)hs  (g)(1)  and  (2)  of  this 
section. 

(1)  If  you  intend  to  use  an  alternative 
analytical  method  other  than  those 
re(|uired  by  Tahle  8  to  this  suhjjart,  you 
mu.st  submit  the  fuel  analysis  jilan  to 
the  Administrator  for  review  and 
aj)])roval  no  later  than  80  days  before 
the  date  that  you  intend  to  conduct  the 
initial  compliance  demon.stration 
described  in  (?83.7.')10. 

(2)  You  must  include  the  information 
contained  in  paragraphs  (g)(2)(i)  through 
(vi)  of  this  section  in  your  fuel  analysis 
j)lan. 

(i)  The  identification  of  all  gaseous 
fuel  ty])es  other  than  tho.se  exemj)te{l 
from  fuel  specification  analysis  under 
(11(1)  through  (3)  of  this  section 
antici])ated  to  h(!  burned  in  each  boiler 
or  j)rocess  Inxiter. 

(ii)  f’or  each  anticipated  fuel  tyj)e,  the 
notification  of  whether  you  or  a  fuel 
supi)lior  will  he  conducting  the  fuel 
specification  analysis. 

(iii)  For  each  antici])ated  fuel  tvpo,  a 
detailed  descri])tion  of  the  sample 
location  and  sjjecific  procedures  to  he 
used  for  collecting  and  preparing  the 


samples  if  your  procculures  are  different 
from  the  samjrling  methods  contained  in 
'I'ahle  8  to  this  suhpart.  Sam])les  should 
he  collected  at  a  location  that  mo.st 
accurately  represents  the  fuel  type, 
where  possible,  at  a  point  ])rior  to 
mixing  with  other  di.ssimilar  fuel  types. 

If  multi|)le  boilers  or  |)roce.ss  heaters  are 
fueled  by  a  common  fuel  stream  it  is 
permissible  to  conduct  a  single  gas 
s])ecification  at  tin;  common  point  of  gas 
distribution. 

(iv)  For  each  anticipat(;d  fuel  type,  the 
analytical  methods  from  Table  8  to  this 
subpart,  with  the  expected  minimum 
detection  levels,  to  be  used  for  the 
measurement  of  mercurv. 

(v)  If  you  reqiHxst  to  use  an  alternative 
analytical  method  other  than  those 
niquired  by  Table  8  to  this  subpart,  you 
must  also  include  a  detailed  de.scription 
of  the  methods  and  procedures  that  you 
are  jirojiosing  to  use.  Methods  in  Tal)le 
8  to  this  subpart  shall  be  used  until  the 
requested  alternative  is  aj)proved. 

(vi)  If  you  will  be  using  fuel  analysis 
from  a  fuel  sup})lier  in  lieu  of  site- 
s})eciric  .samj)ling  and  analysis,  the  fuel 
supplier  must  u.se  the  analytic:al 
methods  retpiired  by  Table  8  to  this 
sub])art. 

(h)  You  must  obtain  a  single  fuel 
sample  for  each  find  type  according  to 
the  sam])ling  procedures  li.sted  in  Table 
8  for  fuel  s])ecification  of  gaseous  fuels. 

(i)  You  mu.st  determine  the 
concentration  in  the  fuel  of  mercurv.  in 
units  of  microgram  j)er  cubic  meter,  dry 
basis,  of  each  sample  for  each  other  gas 
1  fuel  type  according  to  the  procedures 
in  Table  8  to  this  sub])art. 

■  18.  Section  §83.7.')22  is  revised  by: 

■  a.  Revising  j)aragraphs  (a)  through  (d). 

■  b.  Revising  paragrajjhs  (e)(1)  and  (2). 

■  c.  Revising  jjaragraphs  (tl  introductory 
text  and  (f)(1)  and  (2). 

■  d.  Revising  ])aragraphs  (g) 
introductorv  text.  (g)(2)(i),  (g)(2)(iv), 
(g)(2)(vi)(13)',  (g)(3)  introductorv  text. 
(g)(4)  introductory  text,  and  (g)(4)(ii). 

■  e.  Revising  j)aragraph  (h). 

■  f.  Revising  paragraj)h  (i). 

■  g.  Revising  jjaragraph  (j)(1). 

■  h.  Revising  paragra])h  (k). 

The  revisions  read  as  follows: 

§63.7522  Can  I  use  emissions  averaging 
to  comply  with  this  subpart? 

(a)  As  an  alternative  to  meeting  the 
requirements  of  §  83.7.'5()()  for  FM  (or 
TSM),  HGl,  or  mercury  on  a  boiler  or 
proce.ss  heater-s])ecific  basis,  if  you  have 
more  than  one  existing  boiler  or  process 
heater  in  any  subcategories  located  at 
your  facility,  you  may  demonstrate 
com])liance  by  emi.ssions  averaging,  if 
your  averaged  emissions  are  not  more 
than  90  percent  of  the  applicable 
emi.ssion  limit,  according  to  the 


procedures  in  this  section.  You  may  not 
include  new  boilers  or  proce.ss  heaters 
in  an  emissions  average. 

(b)  For  a  grouji  of  two  or  more  existing 
boiku's  or  proce.ss  heaters  in  the  .same 
subcategory  that  each  vent  to  a  separate 
stack,  you  may  av(;rage  FM  (or  'I’SM), 

MCI.  or  mercurv  emissions  among 
exi.sting  units  to  demonstrate 
compliance  with  the  limits  in  Table  2  to 
this  subpart  as  specified  in  ])aragraj)h 

(b) (1)  through  (3)  of  this  .section,  if  you 
.satisfy  the  recpiirements  in  paragraj)h.s 

(c)  through  (g)  of  this  section. 

(1)  You  may  average  units  using  a 
(^EMS  or  FM  (d^MS  for  demonstrating 
compliance. 

(2)  For  mercury  and  MCI.  averaging  is 
allowed  as  follows: 

(i)  You  may  average  among  units  in 
any  of  the  solid  fuel  subcategories. 

(ii)  You  may  average  among  units  in 
any  of  the  liquid  fuel  subcategories. 

(iii)  You  may  average  among  units  in 
a  subcategory  of  units  designed  to  burn 
gas  2  (other)  fuels. 

(iv)  You  may  not  average  acro.ss  the 
units  designed  to  burn  liquid,  units 
designed  to  burn  solid  fuel,  and  units 
designed  to  burn  gas  2  (other) 
subcategories. 

(3)  For  FM  (or  T.SM),  averaging  is  onlv 
allowed  between  units  within  each  of 
the  following  subcategories  and  vou 
may  not  average  acro.ss  subcategories: 

(i)  Units  designed  to  burn  coal/.solid 
fo.ssil  fuel. 

(ii)  Stoker.s/sloped  grate/other  units 
designed  to  burn  kiln  dried  biomas.s/ 
bio-ba.s(!d  solids. 

(iii)  Stokers/slojjed  grate/other  units 
designed  to  burn  wet  biomass/bio-ba.sed 
.solids. 

(iv)  Fluidized  bed  units  designed  to 
burn  biomass/bio-based  solid. 

(v)  Suspension  burners  designed  to 
burn  liiomass/bio-based  solid. 

(vi)  Dutch  oven.s/])ile  burners 
designed  to  burn  biomass/bio-based 
.solid. 

(vii)  Fuel  Cells  designed  to  burn 
biomass/bio-ba.sed  solid. 

(viii)  Hybrid  .susj)ension/grate  burners 
designed  to  burn  wet  biomass/bio-ba.sed 
solid. 

(ix)  Units  designed  to  burn  heavy 
li(|uid  fuel. 

(x)  Units  designed  to  burn  light  licpiid 
fuel. 

(xi)  Units  designed  to  burn  licpiid  fuel 
that  are  non-continental  units. 

(xii)  Units  designed  to  burn  gas  2 
(other)  ga.ses. 

(c)  For  each  existing  boiler  or  jirocess 
heater  in  the  averaging  group,  the 
emi.ssion  rate  achieved  during  the  initial 
compliance  test  for  the  HAF  being 
averaged  mu.st  not  exceed  the  emi.ssion 
level  that  was  being  achieved  on 
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January  31, 2013  or  the  control 
technology  employed  during  the  initial 
compliance  test  must  not  he  less 
effective  for  the  HAl’  iMung  averag(Hl 
than  the  control  technology  employed 
on  January  31, 2013. 

(d)  The  averaged  emissions  rate  from 
the  existing  boilers  and  process  heaters 
l)articipating  in  the  emissions  averaging 
option  must  not  exceed  00  percent  of 


\Vli(!re; 

Ave\Veight(utliinissions  =  Average  weighted 
emissions  for  I’M  (or  T.SM).  1K3.  or 
mijrcurv.  in  units  of  pounds  piir  million 
Otii  of  heat  input. 

hr  =  hmission  rate  (as  determined  during  the 
initial  compliancx;  demonstration)  of  I’M 


Whine: 

AveWeightedhmissions  =  Axinage  weighted 
emissions  for  I’M  (or'I'.SM).  11(3.  or 
mercury,  in  units  of  |)ounds  per  million 
Htu  of  steam  output. 

I'>  =  hmission  rate  (as  determined  during  the 
initial  compliance  demonstration)  of  I’M 
(or'I’.SM).  IK'.I.  or  mercury  from  unit.  i. 
in  units  of  pounds  per  million  Htu  of 


tho  limits  in  Tahlo  2  to  this  suhpart  at 
all  times  tho  affoctod  units  are  operating 
following  the  com])liance  date  .s])ecified 
in  ^(>3.74*).'). 

(e)  *  *  * 

(1)  You  must  use  Erpiation  l;i  or  Ih  ot¬ 
ic  of  this  .section  to  demon.strate  that  the 
I’M  (or  TSM),  1101.  or  mercury 
emi.ssions  from  all  existing  units 
participiiting  in  the  emi.ssions  averaging 


(or'I'.SM).  I  It'd,  or  miircurv  from  unit.  i. 
in  units  of  ])ounds  per  million  Htu  of 
heat  input.  Determine  the  emission  rate 
for  I’M  (or  ’I’.SM).  I  It'd,  or  mercur\’  hv 
jierformance  testing  according  to  'I'ahle  .t 
to  this  suhpart.  or  hv  fuel  analysis  foi¬ 


st  eiiin  out))ut.  Detiainine  the  emission 
rate  for  I’M  (or  ’I'.SM).  I  ltd.  or  mercurv  hv 
performance  tiisting  according  to  'I’ahle  5 
to  this  suhpart.  or  hv  fuel  iinalysis  foi- 
lltd  or  miucury  or'I’.SM  using  the 
ap))licahle  (H|uation  in  § ()3.7.^dl)(c).  If 
you  are  taking  cr(!dit  for  energy 
conservation  measnres  from  a  unit 
according  to  tjti.'t. 7.^33.  use  thi;  adjusted 


ojdion  fur  that  pollutant  do  not  exceed 
the  emission  limits  in  Table  2  to  this 
suh])in-t.  Use  E(|uation  la  if  you  an; 
com])lying  with  the  emission  limits  on 
a  heat  injmt  basis,  ii.se  Eipiation  ih  if 
von  are  comjtlving  with  the  emi.ssion 
limits  on  a  steam  generation  (out]ntt) 
basis,  and  use  Eipiation  Ic  if  yon  are 
complying  with  the  emi.ssion  limits  on 
a  electric  generation  (output)  basis. 


(Eq. la) 


IKd  or  mercury  or'I’SM  using  the 
a|)plicahle  eipiation  in  S  03. 7.530(c). 

I  tin  =  Maximum  rated  heat  in|)ut  cajjacilv  of 
unit,  i,  in  units  of  million  Iflu  ))er  hour, 
n  =  Number  of  units  jjarlicipating  in  the 
emissions  averaging  ojilion. 

1.1  =  Required  discount  factor. 


(Eq.lb) 


emission  level  for  that  unit.  Eadj. 
determined  acc.ording  to  ^  03.7533  for 
that  unit. 

.So  =  Maximum  steam  out]ml  capacitv  of 
unit.  i.  in  units  of  million  Htu  per  hour, 
as  defined  in  03.7575. 

n  =  Numher  of  units  |)artici]iating  in  the 
emissions  averaging  oiition. 

1.1  =  Required  discount  factor. 


II  II 

AveWeighteclEmissions  =  1 . 1  x  ^(E/* x 

i  -  I  (-1 


n  n 

AveWeighteclEmissions  =  1 . 1  x  x  So) d- 

/I  it 


//  11 

A  ve  Weigh teclEmissions  ■=  \Ay.^{Er  X  Eo)^^Eo  (Eq.lc) 

1  - 1  1-1 


Where: 

AveWeighledlunissions  =  Average  weighted 
emissions  for  I’M  (or  I’.SM).  IlCd.  or 
mercury.  in  units  of  ])ounds  per 
megawatt  hour. 

Er  =  Emission  rate  (as  delermined  during  the 
initial  comiiliance  demonstration)  of  I’M 
(or’I’.SM).  llf’d.  or  mercury  from  unit.  i. 
in  units  of  |)ounds  jier  megawatt  hour. 
Determine  the  emission  rate  for  I’M  (or 
’I'.SM),  IKd,  or  mercurv  hv  ])erformance 
testing  according  to  ’I'ahle  5  to  this 
suh])art.  or  hv  fuel  anaivsis  for  IKd  or 
mercurv  or  TSM  using  the  a|)])licahle 


equation  in  ^  (i3.753()(c).  If  you  are  taking 
credit  for  energy  i.-onservation  measures 
from  a  unit  according  to  (13.7533,  use 
the  adjusted  emission  level  for  that  unit, 
Eadj.  delermined  according  to  §(13.7533 
for  that  unit. 

I'd)  =  Maximum  electric  generating  out|nil 
capacity  of  unit,  i,  in  units  of  megawatt 
hour,  as  defined  in  §(13.7575. 
n  =  Numher  of  units  participating  in  the 
emissions  averaging  ojition. 

1.1  =  Required  discount  factor. 

(2)  If  you  an;  not  capahlo  of 
(lotcmiining  the  inaxiimiin  rated  heat 


input  capacity  of  one  or  more  hoiler.s 
that  generate  .steam,  you  may  use 
Equation  2  of  this  section  as  an 
alternative  to  using  Eipiation  la  of  this 
.section  to  demonstrate  that  the  I’M  (or 
T.SM).  IKd,  or  mercury  emi.ssions  from 
all  exi.sting  units  partieijiating  in  the 
emissions  averaging  option  do  not 
exceed  the  emission  limits  for  that 
l)olhitant  in  Table  2  to  this  suhpart  that 
are  in  pounds  per  million  Btn  of  heat 
input. 


u  n 

A  veil  'eightalEmi.ssions  =  1 . 1  x  ^  (/:/•  x  Sni  x  CJi)  ^  ^  (.S'/;?  x  Cfi)  ( gq .  2  ) 


whore: 

AvoWoightoilEmissinns  =  Average  weighted 
emission  level  for  I’M  (or'I’.SM).  IlCd.  or 
mercurv.  in  units  of  pounds  jier  million 
Bill  of  heal  input. 


Er  =  Emission  rale  (as  determined  during  the 
most  recent  compliance  demons(ralion) 
of  I’M  (or'I’.SM),  IKd,  or  mercurv  from 
unit.  i.  in  units  of  pounds  |)er  million 
Bln  of  heat  in|)ul.  Determine  the 
emission  rate  for  I’M  (or  T.SM),  HCI,  or 


mercurv  hy  jierformance  testing 
according  to  Table  5  to  this  suhpart.  or 
hy  fuel  analysis  for  IK’d  or  mercurv  or 
T.SM  using  the  a])|)licahle  equation  in 
§(13.7530(1:). 
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Sill  =  Maxiniuiii  stoaiii  f’diioralioii  cajiacily  liy 
unil,  i,  in  units  ol  ])()iinds  pnr  lioiir. 

(ili  =  Cionvnrsion  laclor,  calcnlatiul  Ironi  llin 
most  rncnni  coiniiliancc  tnsl,  in  units  of 
niillion  8tn  of  luiat  input  |i(:r  iiounds  of 
stuani  gonorattul  for  unit,  i. 

1.1  =  R(!(|uir(!(l  discount  factor. 

(1)  Alter  the  initial  coinjilicinee 
domonstration  descrilied  in  paragraph 
(e)  of  this  section,  yon  inii.st  demonstrate 
comjiliance  on  a  monthly  iiasis 
(letennined  at  the  end  of  every  month 
(12  times  per  year)  according  to 
piiragraphs  (11(1)  through  (3)  of  this 


Where: 

AveWeightedEiiiissions  =  Average  weighted 
emission  level  for  PM  (orl'SM),  Hfl,  or 
mercury,  in  units  of  ])ounds  per  niillion 
Htu  of  heat  in))ut,  for  that  calendar 
month. 

Er  =  Emission  rate  (as  determined  during  the 
most  recent  compliance  denionstralion) 


section.  The  first  monthly  period  begins 
on  the  compliance  d;ite  specified  in 
4}  (i3.74‘K').  If  the  affected  .source  elects  to 
collect  monthly  dat;i  for  up  the  11 
months  jireceding  the  first  monthly 
|)eriod,  these  additional  data  iioints  can 
he  used  to  comiiule  the  12-month 
rolling  average  in  panigraph  (11(3)  of  this 
section. 

(1)  For  each  calendar  month,  you 
must  u.se  Ecination  3a  or  3h  or  3c  of  this 
section  to  calculate  the  tiverage 
weighted  emission  rate  for  that  month. 


of  PM  (or'l’SM).  IK’.l,  or  nuircury  from 
unit,  i,  in  units  of  |)ounds  per  niillion 
Htu  of  heal  input.  Deterniino  the 
emission  rate  for  PM  (or  TSM).  11(3,  or 
nieri;ury  hy  performance  testing 
according  to  'I’ahle  .'i  to  this  suhjiart.  or 
hy  fuel  analysis  for  11(3  or  mercurv  or 
I'.SM  according  to  3ahle  (>  to  this  suh])art. 


Use  Equation  3a  and  the  actual  heat 
input  for  the  month  for  each  existing 
unit  jiarticipating  in  the  emissions 
averaging  option  if  yon  are  comjilying 
with  emission  limits  on  a  heat  injiut 
basis.  Use  Etjnation  3h  and  the  actual 
.steam  generation  for  the  month  if  yon 
are  complying  with  the  emission  limits 
on  a  .steam  generation  (out|)ut)  basis. 
U.se  Etpialion  3c  and  the  actual  steam 
generation  for  the  month  if  von  are 
complying  with  the  emission  limits  on 
a  electrical  generation  (ontjiul)  basis. 


(Eq.  3a) 


111)  =  33u!  heat  input  for  that  t:ah!mlar  month 
to  unit,  i.  in  units  of  niillion  Bin. 
n  =  Nunihcr  of  units  partit;ipating  in  the 
omissions  averaging  option. 

1.1  =  Roipiirod  discount  factor. 


n  II 

A  veWeightal Emissions  =  1 . 1  x  xHh)^  Y^Hb 

i=\  i-\ 


n  n 

A veWeightaiEmissions  =  1 . 1  x  x  So) -f  ^So  ( Eq .  3b ) 

/  - 1  /  - 1 


Whore: 

AvoWoightodEiiiissions  =  Average  weighted 
emission  level  for  PM  (or  T.SM).  11(3,  or 
mercury,  in  units  of  pounds  tier  niillion 
Bin  of  steam  output,  for  that  calendar 
month. 

Er  =  Emission  rate  (as  determined  during  the 
most  recent  coniplianc:e  demonstration) 
of  PM  (or  T.SM).  11(3.  or  mercury  from 
unit.  i.  in  units  of  ]iounds  per  million 


Bln  of  steam  output.  Determine  the 
emission  rale  for  PM  (orl’.SM).  11(3.  or 
mercury  hy  iierformance  testing 
according  to  Table  .5  to  this  siihjiart.  or 
hy  fuel  analysis  for  11(3  or  mercury  or 
I'.SM  according  to  I’ahle  ti  to  this  suh|)arl. 
If  you  are  taking  credit  for  energy 
conservation  measures  from  a  unil 
according  to  § (),'1.7.t.'1,'1,  use  the  adjusted 
emission  level  for  that  unit,  E,„ij. 


determined  according  to  S  <>3.7.533  for 
that  unit. 

.So  =  The  steam  out))ul  for  that  calendar 
month  from  unit,  i.  in  units  of  niillion 
Bln,  as  defined  in  §0:1.7.57,5. 

n  =  Nuniher  of  units  |)arlicipating  in  the 
emissions  averaging  ojition. 

1.1  =  Required  discount  factor. 


II  II 

A  ve  Weigh  ted  Em  issi  ons  =  l.lx^(Erx  Ed)-^Ed  (Eq.  3c) 

;-l  /-I 


Where: 

AveWeighledEinissions  =  Average  weighted 
emission  level  for  PM  (or  T.SM),  llCl,  or 
mercury,  in  units  of  pounds  per 
megawatt  hour,  for  that  calendar  month. 

Er  =  Emission  rate  (as  determined  during  the 
most  recent  compliance  demonstration) 
of  PM  (or  T.SM),  11(3,  or  mercurv  from 
unit,  i,  in  units  of  pounds  per  megawatt 
hour.  Determine  the  emission  rate  for  PM 
(or  T.SM),  11(3,  or  mercury  hy 
performance  testing  according  to  Table  5 
to  this  suh|)arl.  or  hy  fuel  analysis  for 


1 1(3  or  mercury  or  T.SM  according  to 
Table  ti  to  this  suh])art.  If  you  are  taking 
credit  for  energy  i:onservation  measures 
from  a  unil  according  to  §(13.7533,  use 
the  adjusted  emission  level  for  that  unil, 
E.nij,  determined  according  to  §(13.75:i:i 
for  that  unil. 

Eo  =  The  electric  generating  oulinil  for  that 
calendar  month  from  unit,  i.  in  units  of 
megawatt  hour,  as  defined  in  §(13.7575. 

11  =  Nuniher  of  units  ]iarticipating  in  the 
emissions  averaging  option. 

1.1  =  Reipiired  disconni  factor. 


(2)  If  you  are  not  capable  of 
monitoring  heat  input,  you  may  use 
Etpialion  4  of  this  section  as  an 
alternative  to  using  Equation  3a  of  this 
section  to  calculate  the  average 
weighted  emi.ssion  rate  using  the  actual 
steam  generation  from  the  boilers 
participating  in  the  emissions  averaging 
option. 


n  n 

A  ve  Weighted  Emissions  =  1.1  x  !(&•  x.fexC:rt)H-X{&xC/?)  (Eq.  4) 

1  =  1  /  I 


Where: 


AveWeighledEmissions  =  average  weighted 
emission  level  for  PM  (or  T.SM),  11(3.  or 


mercury,  in  units  of  pounds  jier  niillion 
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Hlu  oi  lioal  iii|)ul  tor  that  cahuular 
month. 

li!r  =  liinission  rato  (as  dcilorminod  during  tlio 
most  roooni  (;om))liaiu;o  domonslralion 
otl’M  (or'I'.SM).  HCI.  or  nuii'cnrv  from 
unit.  i.  in  units  ot  pounds  jua'  million 
Htu  (d  boat  injud.  ilcdormiiH!  tin; 

(uuission  rato  tor  I’M  (or'I'.SM).  IKil,  or 
nuircurv  hy  ina  tormanci!  tostiug 
according  to  Table!  .a  to  this  suhpart.  or 
by  tiu!l  analysis  tor  11(1  or  nuirenry  or 
T.SM  according  to  Table  ti  to  this  sub])art. 
.Sa  =  Actual  sl(!am  goma'ation  tor  that 

cahindar  month  by  boil(!r.  i.  in  units  ot 
pounds. 

(li  =  (lonvorsiou  lactor.  as  calculated  during 
tlu!  most  ree;eut  compliance!  test,  in  units 
otmillie)!!  Htu  e)t  he!at  input  jje!!' pe)unels 
eetsteaim  ge!ne!rate!d  te)r  be)ile!r,  i. 

1.1  =  Re!(piire!d  dise;ouut  taelor. 

***** 

(g)  Yon  must  develo]),  and  submit 
upon  riKjuest  to  the!  aiiplicalile! 
Admini.strator  for  review  and  ajiproval, 
an  impleiinentation  plan  for  emi.ssion 
averaging  aeceerding  to  the  following 
procedures  and  reujnireinents  in 
paragrajihs  (g)(1)  throngli  (4)  of  this 
•seiction. 

***** 

(2)  *  *  * 

(i)  Tlie  identification  of  all  exi.sting 
lioilersand  process  luiateus  in  the 
(tveraging  group,  including  for  eeich 
eitluir  the  apjjficahle  1  lAP  emi.ssion 


level  or  the  control  tetclinology  installed 
as  of  lannary  31,  2013  and  the  date  on 
which  yon  are  reepie.sting  emission 
avetraging  to  commence: 
***** 

(iv)  The  teist  plan  for  the  metasiiremeMit 
of  PM  (or  T.SM),  I  Ifl,  or  mercury 
emissions  in  accordance  with  the 
retjnirements  in  §(i3.7.')20: 
***** 

(vi)  *  *  * 

(H)  A  description  of  the  methods  and 
jtrocednres  that  will  he  n.sed  to 
demon.strate  that  the  iiaranieter 
indicates  ])rop(!r  ojieration  of  the  control 
device:  the  fretptency  and  content  of 
monitoring,  reptuting,  and 
recordkeeping  retpiiniinents:  and  a 
demon.stration,  to  the  satisfaction  of  the 
Admini.strator,  that  the  jiroposed 
monitoring  fretpiency  is  snlficient  to 
re))re.sent  control  device  operating 
conditions:  and 
***** 

(3)  The  Admini.strator  shall  review 
and  approve  or  disapjirove  the  plan 
act:ording  to  the  following  criteria: 
***** 

(4)  The  a])])lical)le  Admini.strator  shall 
not  a])])rove  iin  emi.ssion  averaging 
implementation  plan  containing  any  of 
the  following  provisicjiis: 
***** 


(ii)  The  inclusion  of  any  emission 
.source  other  than  an  existing  unit  in  the 
.same  snheategories. 

*****  I 

(h)  For  a  groii])  of  two  or  more 
existing  affected  units,  each  of  which 
vents  through  a  single  common  .stack, 
yon  may  average  PM  (or  T.SM),  1 1(3,  or 
mercury  emissions  to  demonstrate 
com])liance  with  the  limits  for  that 
pollutant  in  Table  2  to  this  suhpart  if 
yon  satisfy  the  requirements  in 
])aragraph  (i)  or  (j)  of  this  .s(!ction. 

(i)  For  a  group  of  two  or  more  existing 
units  in  the  same  snlK;ategorie.s,  each  of 
which  vents  through  a  common 
(unissions  control  .system  to  a  common 
stack,  that  does  not  receive  emissions 
from  units  in  other  snheategories  or 
categories,  yon  may  treat  such  averaging 
gronj)  as  a  single  existing  unit  for 
pnrpo.ses  of  this  .snh]jart  and  comply 
with  the  requirements  of  this  suhpart  as 
if  the  group  wen!  a  single  unit. 

(j)  *  *  * 

(1)  (iondnet  performance  tests 
according  to  ])rocednre.s  specified  in 
S  (')3.7.')2()  in  the  common  .stack  if 
affected  units  from  other  snheategories 
vent  to  the  t;ommon  stack.  The  emission 
limits  that  the  gronp  mn.st  comply  with 
are  determined  hy  the  use  of  liquation 
b  of  this  section. 


£/;  =  |^(£/Jx /■//)  +  !]«/  (Eq.  6) 

/  I  /  I 


Whnrt!; 

tin  =  I  lAP  (!iuissien  limit,  pounds  p(!r  million 
Hiilisb  lb(!rmal  units  (Ib/MMHtu),  iiarts 
l)(!r  million  (|)])m).  or  nanograms  p(!r  dry 
standard  cubic  m(!t(!r  (ng/dsem). 

Fl.i  =  Ap|)ro])riati!  (!mission  limit  from  Table 
2  to  this  suhpart  for  unit  i.  in  units  of  lb/ 
MMHtu.  ppm  or  ng/dsem. 

Hi  =  Heat  input  from  unit  i.  MMHtu. 
***** 

(k)  The  common  stack  of  a  gronp  of 
two  or  more  existing  boilers  or  i)roce.ss 
heaters  in  the  same  snheategories 
subject  to  paragraph  (h)  of  this  section 
may  1)(!  tnxitttd  as  a  .s(!i):ir;tte  sttick  for 
purposes  of  jtaragniph  (h)  of  this  section 
and  included  in  an  emissions  averaging 
gronp  subject  to  paragraph  (h)  of  this 
.section. 

■  17.  .Section  (i3.7.'j2.'j  is  amended  hy; 

■  a.  Revising  paragraph  (a) 

■  1).  R(!vising  paragraph  (h). 

■  c.  Revising  j)aragraj)h  (c)  introdnetorv 

t(!Xt. 

■  d.  Revising  jtaragraphs  (d) 
introductory  text  and  paragraphs  (d)(1) 
through  (d)(4). 

■  e.  Revising  paragraj)h  (e)(2). 

■  f.  Revising  paragraph  (e)(3). 


■  g.  Revising  panigraj)h  (f)(2). 

■  h.  Revising  j)aragra|)h  (j). 

■  i.  Revising  paragraph  (k). 

■  j.  Adding  paragrajth  (1). 

■  k.  Adding  paragraph  (m). 

The  revisions  and  additions  read  as 
follows; 

§63.7525  What  are  my  monitoring, 
installation,  operation,  and  maintenance 
requirements? 

(a)  If  your  boiler  or  ])roce.ss  heater  is 
subject  to  a  CO  emi.ssion  limit  in  Tables 
1.  2,  or  11  through  13  to  this  ,sul)])art, 
you  must  install,  operate,  and  maintain 
an  oxygen  analyzer  sy.st(!m,  as  defined 
in  §  (>3.7.5 7.'»,  or  install,  cerlifv,  oj)erate 
and  maintain  continuous  emission 
monitoring  systems  for  CO  and  oxygen 
according  to  the  j)rocedure.s  in 
])aragraphs  (a)(1)  througli  (7)  of  this 
section. 

(1)  Install  the  CO  CEM.S  and  oxygen 
analyzer  hy  the  compliance  date 
s])ecified  in  §(>3.7495.  The  CO  and 
oxygen  levels  shall  he  monitored  at  the 
same  location  at  th(!  outlet  of  the  boiler 
or  proc:e.ss  healer. 


(2)  To  demonstrate  comjiliance  witli 
the  a])plicahle  alternative  (X)  CEM.S 
emission  standard  listed  in  Tables  1.  2, 
or  11  through  13  to  this  .sid)]>art,  you 
must  in.stall,  certify,  operate,  and 
maintain  a  (Xl  CEM.S  and  an  oxygen 
analyzer  according  to  the  ajjplicahle 
procedures  under  Performance 
Specification  4,  4A,  or  4B  at  40  CFR  part 
(>(),  ajjpendix  B,  the  site-si)ecific 
monitoring  plan  develo])ed  according  to 
§(>3.75()5(d),  and  the  requirements  in 
§  (>3.754()(a)(8)  and  paragra])h  (a)  of  this 
section.  Any  boiler  or  ])roce.ss  heater 
that  has  a  CX)  CEM.S  that  is  com])liant 
with  Performance  .S])ecification  4,  4A, 
or  4B  at  40  CFR  j)art  OO.  api)endix  B,  a 
sile-sj)ecific  monitoring  j)lan  developed 
according  to  §  (>3.75()5(d),  and  the 
reepnrements  in  §  ()3.7.54()(a)(H)  and 
jiaragraph  (a)  of  this  section  must  use 
the  (X)  CEM.S  to  comply  with  the 
a])plical)le  alternative  CX)  CEM.S 
emission  standard  listed  in  Tables  1,  2, 
or  11  through  13  to  this  suhpart. 

(i)  You  must  conduct  a  performance 
evaluation  of  each  (X)  CEMS  according 
to  the  requirements  in  §(>3.8(e)  and 
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according  to  P(!rforinanco  Specification 
4.  4A,  or  413  at  40  (iFR  part  (U).  ajjpendix 
B. 

(ii)  During  each  relative  accuracy  test 
run  of  the  (X)  CEMS,  yon  must  he 
c;ollect  emission  data  for  (X) 
concurrently  (or  within  a  .'30-  to  00- 
minnte  period)  hy  both  the  (X)  (iEMS 
and  hy  Method  10,  lOA,  or  1013  at  40 
(lER  part  00,  appendix  A-4.  'I’he  relative 
accuracy  testing  must  he  at 
representative  ojjerating  conditions. 

(iii)  Yon  must  follow  the  (juality 
assurance  procedures  (e.g.,  (piarterly 
accuracy  determinations  and  daily 
calibration  drift  tests)  of  Procedure  1  of 
appendix  F  to  part  00.  'I'he  measurement 
span  value  of  tlie  CX)  (iEMS  must  he  two 
times  the  applicable  CiO  emission  limit, 
expressed  as  a  concentration. 

(iv)  Any  CO  GEMS  that  does  not 
comply  with  §  03.7525(a)  cannot  he 
used  to  meet  any  reciuirement  in  this 
suhpart  to  demonstrate  compliance  with 
a  CO  emi.ssion  limit  li.sted  in  Tables  1, 

2,  or  11  through  13  to  this  suhpart. 

(v)  For  a  new  unit,  comjilete  the 
initial  performance  evaluation  no  later 
than  July  30,  2013,  or  180  days  after  the 
date  of  initial  .startu)),  whichever  is 
later.  I'or  an  exi.sting  unit,  complete  the 
initial  performance  evaluation  no  later 
than  July  29,  2010. 

(3)  Complete  a  minimnm  of  one  cycle 
of  (X3  and  oxygen  GEMS  o])eration 
(sampling,  analyzing,  and  data 
recording)  for  each  successive  15- 
miniite  jjeriod.  (iollect  (X)  and  oxygen 
data  concurrently.  Collect  at  least  four 
(X)  and  oxygen  GEMS  data  values 
representing  the  four  15-minute  ])eriods 
in  an  hour,  or  at  least  two  15-minute 
data  values  during  an  hour  when  GEMS 
calibration,  quality  assurance,  or 
maintenance  activities  are  being 
j)erformed. 

(4)  Reduce  the  (X3  GEMS  data  as 
sjjecified  in  §  03.8(g)(2). 

(5)  Calculate  one-honr  arithmetic 
averages,  corrected  to  3  percent  oxygen 
from  each  hour  of  GO  GEMS  data  in 
parts  per  million  CX3  concentration.  The 
one-hour  arithnujtic  averages  recjuired 
shall  he  u.sed  to  calculate  the  3()-day  or 
lO-day  rolling  average  emissions.  Use 
Ecpiation  19-19  in  section  12.4.1  of 
Method  19  of  40  GFR  part  00,  appendix 
A-7  for  calculating  the  average  (Xl 
concentration  from  the  hourly  values. 

(0)  For  purpo.ses  of  collecting  CX)  data, 
operate  the  (X)  GEMS  as  .sj)ec:ified  in 
§03.7535(1)).  Yon  must  n.se  all  the  data 
collected  during  all  periods  in 
calculating  data  averages  and  as.sessing 
compliance,  excej)t  that  you  must 
exclude  certain  data  as  specified  in 
§  03.7535(c).  Periods  when  GO  data  are 
unavailable  may  constitute  monitoring 
deviations  as  specified  in  §  03.7535(d). 


(7)  Operate  an  oxygen  trim  .system 
with  the  oxygen  level  .set  no  lower  than 
the  lowest  hourly  average  oxygen 
t:oncentration  measured  during  the  most 
recent  GO  performance  test  as  the 
operating  limit  for  oxygen  according  to 
Table  7  to  this  suhpart. 

(h)  If  your  boiler  or  process  heater  is 
in  the  unit  designed  to  burn  coal/solid 
fossil  fuel  suhcategory  or  the  unit 
designed  to  burn  heaw  litpud 
suhcategory  and  has  an  average  annual 
heat  input  rate  greater  than  250  MMI3tn 
per  hour  from  solid  fo.ssil  fuel  and/or 
lieavy  licinid,  and  you  demonstrate 
compliance  with  the  PM  limit  instead  of 
the  alternative  TSM  limit,  you  nni.st 
install,  certify,  maintain,  and  operate  a 
PM  GPMS  monitoring  emi.ssions 
di.scharged  to  the  atmosj)here  and 
record  the  output  of  the  system  as 
s])ecified  in  paragraphs  (1))(1)  through 
(4)  of  this  section.  As  an  alternative  to 
use  of  a  PM  GPMS  to  demonstrate 
comj)liance  with  the  PM  limit,  you  may 
choose  to  n.se  a  PM  GEMS.  If  yon  choose 
to  iKse  a  PM  GEMS  to  demonstrate 
com])liance  with  the  PM  limit  instead  of 
the  alternative  TSM  limit,  you  must 
install,  certify,  maintain,  and  operate  a 
PM  GEMS  monitoring  emissions 
discharged  to  the  atmosphere  and 
record  the  ont])iit  of  the  system  as 
s])ecified  in  paragraph  (h)(5)  through  (8) 
of  this  .section.  For  other  boilers  or 
|)rocess  heaters,  von  mav  elect  to  n.se  a 
PM  GPMS  or  PM  GEMS  operated  in 
accordance  with  this  section  in  lieu  of 
using  other  GMS  for  monitoring  PM 
compliance  (e.g.,  hag  leak  detectors,  ESP 
secondarv  power,  PM  scrubber 
])res.sure).  Owners  of  boilers  and  proce.ss 
heaters  who  elect  to  comj)ly  with  the 
alternative  TSM  limit  are  not  required  to 
install  a  PM  GPMS. 

(1)  Install,  certify,  oj)erate,  and 
maintain  your  PM  GPMS  according  to 
the  procedures  in  your  approved  site- 
s])ecific  monitoring  ])lan  developed  in 
accordance  with  §  (i3.75()5(d),  the 
recjuirements  in  §  ()3.754()(a)(9).  and 
])aragraph.s  (h)(l)(i)  through  (iii)  of  this 
section. 

(i)  The  operating  principle  of  the  PM 
GPMS  miKst  he  ha.sed  on  in-stack  or 
extractive  light  .scatter,  light 
scintillation,  beta  attenuation,  or  mass 
accumulation  detection  of  I’M  in  the 
exhaust  gas  or  representative  exhaust 
gas  sanq)le.  The  re])ortal)le 
measurement  output  from  the  PM  Gl’MS 
must  he  expre.ssed  as  milliamj)s. 

(ii)  The  PM  GPMS  must  have  a  cycle 
time  (i.e.,  period  required  to  complete 
sam))Iing,  mea.surement.  and  reporting 
for  each  measurement)  no  longer  than 
(iO  minutes. 

(iii)  The  PM  GPMS  must  he  capable  of 
detecting  and  responding  to  PM 


concentrations  of  no  greater  than  0.5 
milligram  per  actual  cubic  meter. 

(2)  For  a  new  unit,  complete  the 
initial  i)erformance  evaluation  no  later 
than  Inly  30,  2013,  or  180  days  after  the 
date  of  initial  startup,  whichever  is 
later.  For  an  existing  unit,  complete  the 
initial  performance  evaluation  no  later 
than  July  29.  2010. 

(3)  Gollect  PM  GPMS  honrlv  average 
output  data  for  all  boiler  or  proc:ess 
heater  o])erating  hours  except  as 
indicated  in  §  03.7535(a)  through  (d). 
Express  the  PM  GPMS  output  as 
milliamps. 

(4)  Galculate  the  arithmetic  30-day 
rolling  average  of  all  of  the  hourly 
average  PM  GPMS  output  data  collected 
during  all  boiler  or  process  heater 
operating  hours  (milliamps). 

(5)  Install,  certify.  o])erate,  and 
maintain  your  PM  GEMS  according  to 
tlu!  procedures  iu  your  approved  site- 
specific  monitoring  plan  developed  in 
accordance  with  §  03.7505(d),  the 
requirements  in  §  03.7540(a)(9).  and 
|)aragraphs  (h)(5)(i)  through  (iv)  of  this 
section. 

(i)  You  .shall  conduct  a  performance 
evaluation  of  the  PM  GEMS  according  to 
the  applicable  reciuirements  of  §00. 8(e), 
and  Performance  Specification  1 1  at  40 
Gf’R  part  00,  a])pemiix  B  of  this  chapter. 

(ii)  During  each  PM  correlation  testing 
run  of  the  GEMS  retjuired  hy 
Performance  Specification  il  at  40  GFR 
j)art  ()0,  appendix  13  of  this  chapter,  you 
shall  collect  PM  and  oxvgen  (or  carbon 
dioxide)  data  concurrently  (or  within  a 
30-to  00-minute  period)  hy  both  the 
GEMS  and  conducting  performance  tests 
using  Method  5  at  40  GFR  j)art  00, 
appendix  A-3  or  Method  17  at  40  GFR 
part  00,  appendix  A-0  of  this  chapter. 

(iii)  Yon  .shall  perform  quarterly 
accuracy  determinations  and  daily 
calibration  drift  te.sts  in  accordance  with 
Procedure  2  at  40  GFR  part  00,  appendix 
F  of  this  chapter.  You  must  ])erform 
Relative  Resj)onse  Audits  annually  and 
perform  Response  Gorrelation  Audits 
every  3  years. 

(iv)  VVithin  00  days  after  the  date  of 
completing  each  GEMS  relative 
accuracv  test  audit  or  j)erformance  test 
conducted  to  demonstrate  comj)liance 
with  this  suhpart.  you  must  submit  the 
relative  accuracy  te.st  audit  data  aud 
performance  test  data  to  the  EPA  by 
successfully  submitting  the  data 
electronically  into  the  EPA’s  Gentral 
Data  Exchange  hy  using  the  Electronic 
Reporting  'Fool  (see  http://\v\v\v.Hp(i.>’ov/ 
Un/chwf/eit/evttool.html/). 

(0)  For  a  new  unit,  comj)lete  the 
initial  performance  evaluation  no  later 
than  July  30,  2013,  or  180  days  after  the 
date  of  initial  .startup,  whichever  is 
later.  For  an  existing  unit,  complete  the 
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initial  perforniance  evaluation  no  later 
than  )uly  29.  2019. 

(7)  ('olleet  PM  CFMS  hourlv  average 
output  (lata  lor  all  boiler  or  ])ro(;es.s 
h(^ater  opcaating  hours  excejit  as 
indicated  in  §  03.7.‘i3.'i(a)  through  (d). 

(8)  Calculate  the  arithuujtic  .'t0-(lav 
rolling  average  of  all  ol  the  hourly 
average  PM  CFM.S  output  data  collectcul 
during  all  boiler  or  ])roc(;ss  heat(!r 
opcaating  hours. 

(c)  H  you  have  an  applicable  opacity 
o])erating  limit  in  this  rule,  and  are  not 
otlua’wi.se  r(!(]uir(Kl  or  elect  to  install  and 
operate  a  PM  CPMS,  PM  CHM.S,  or  a  hag 
leak  d(!t(H:tion  system,  you  must  install, 
operate,  certify  and  maintain  (;ach 
(X)MS  according  to  the  jnocialures  in 
paragraphs  (c)(1)  through  (7)  of  this 
.section  by  the  compliance  date  spcicified 
in  §93.749.'). 

***** 

(d)  If  you  have  an  opcu  ating  limit  that 
riKpures  the  use  of  a  CMS  otht!r  than  a 
PM  CPM.S  or  COMS,  you  mu.st  install, 
operate,  and  maintain  each  (iMS 
according  to  the  i)rocedure.s  in 
paragraphs  (d)(1)  through  (.1)  of  this 
.section  hv  the  compliance  date  specifuul 
in  §93.749.'). 

(1)  The  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation 
every  l.'l-minutes.  You  must  have  a 
minimum  of  four  successive  cychis  of 
oj)eration,  one  representing  (iach  of  the 
four  13-minute  periods  in  an  hour,  to 
have  a  valid  hour  of  data. 

(2)  You  must  operate  the  monitoring 
system  as  s})ecill(!d  in  §  93.7333(h).  and 
comply  with  the  data  calculation 
reepiirements  specified  in  §  93.7333(c). 

(3)  Any  13-minute  period  for  which 
the  monitoring  system  is  out-of-control 
and  data  are  not  available  for  a  required 
calculation  constitutes  a  deviation  from 
the  monitoring  recpiirements.  (Ither 
situations  that  constitute  a  monitoring 
deviation  are  spticified  in  §  93.7333(d). 

(4)  You  must  determine  the  30-day 
rolling  average  of  all  njcorded  readings, 
(jxcept  as  provided  in  §  93.7333(c). 
***** 

(e)  *  *  * 

(2)  You  mu.st  use  a  flow  .sensor  with 
a  measurement  sensitivity  of  no  greater 
than  2  percent  of  the  design  flow  rate. 

(3)  You  must  minimize,  consistent 
with  good  engineering  practices,  the 
effects  of  .swirling  How  or  abnormal 
velocity  distributions  due  to  upstream 
and  downstream  disturbances. 
***** 

(f)  *  *  * 

(2)  Minimize  or  eliminate  jjul.sating 
pre.ssure,  vibration,  and  intinnal  and 
external  corrosion  consi.stent  with  good 
(iiigineering  jjractices. 


(j)  If  you  are  not  nujuired  to  u.se  a  PM 
CPMS  and  elect  to  use  a  fabric  filter  hag 
leak  d(!tection  .system  to  com])ly  with 
the  r(!(pur(anent.s  of  this  suhpart,  vou 
must  install,  calibrate,  maintain,  and 
continuously  opmate  the  hag  Uaik 
detection  .system  as  spcunluul  in 
paragraphs  (j)(l)  through  (9)  of  this 
.section. 

(1)  You  mu.st  in.stall  a  hag  leiik 
detection  .sensor(s)  in  a  })o.sition(s)  that 
will  h(!  repr(!.sentative  of  the  relative  or 
ah.solute  PM  loadings  for  each  exhaust 
stack,  roof  vent,  or  compartment  (e.g., 
for  a  positive  pressun;  fabric  filter)  of 
the  fabric  filtcir. 

(2)  (Conduct  a  performance!  evaluation 
of  the  hag  leak  diXection  svstem  in 
accordance  with  your  monitoring  plan 
and  consi.stent  with  the  guidance 
])rovided  in  EPA— 434/R-98-t)13 
(incor])orated  by  reference,  see  §93.14). 

(3)  IJ.se  a  hag  huik  detection  system 
certified  by  the  manufacturer  to  he 
ca])ahle  of  detecting  PM  emissions  at 
concentrations  of  10  milligrams  per 
actual  cubic  meter  or  hiss. 

(4)  Use  a  hag  leak  detection  system 
(upiipped  with  a  device!  to  r(!cord 
continuously  the  outjmt  signal  Irom  the 
s(!nsor. 

(3)  lJ.s(!  a  hag  I(!ak  d(!t(!ction  .sy.st(!m 
e(pii])])ed  with  a  system  that  will  alert 
plant  o])(!rating  ])ersonnel  wlum  an 
inenuise  in  relative  PM  (nnissions  over 
a  pr(!set  level  is  det(!ct(!d.  The  alert  mu.st 
easily'  r(!Cognizal)le  ((!.g.,  h(!ard  or  s(!en) 
by  plant  openating  personnel. 

(9)  Where  multiple  hag  l(!ak  d(!t(!ctors 
an!  r(!quired,  the  system’s 
instrumentation  and  alert  mav  h(!  shared 
among  detiudors. 

(k)  For  each  unit  that  ukhUs  the 
definition  of  limited-us(!  boiler  or 
process  h(!at(!r,  you  mu.st  k(!e])  fuel  u.se 
records  for  the  days  the  boiler  or  process 
h(!ater  was  op(!ratiug. 

(l)  For  (!ach  unit  for  which  you  decide 
to  demonstrate  comjjliance  with  the 
mercury  or  IlCil  (Muissions  limits  in 
Tablets  1  or  2  or  11  through  13  of  this 
.sul)|)art  by  u.se  of  a  (IFMS  for  nu!rcurv 
or  H(il,  vou  mu.st  install,  certify, 
maintain,  and  oj)(!rate  a  CFMS 
measuring  emissions  di.scharged  to  the 
atmosphere  and  r(!Cord  the  outoiit  of  the 
sv.stem  as  s])(!cifi(!d  in  paragra])h.s  (1)(1) 
through  (8)  of  this  .s(!ction.  P’or  HCl,  this 
option  for  an  aff(!ct(!d  unit  tak(!.s  eff(!ct 
on  the  date  a  final  ])erformance 
.sp(!cification  for  a  I  Kil  (iFMS  is 
|)uhli.shed  in  the  Federal  Register  or  the 
date  of  ai)j)roval  of  a  .sit(!-s])(!cific 
monitoring  plan. 

(1)  Notify  the  Administrator  onc! 
month  before  starting  use  of  the  CFMS, 
and  notify  the  Administrator  one  month 
h(!fore  .sto])j)ing  u.se  of  the  CFMS. 


(2)  Each  CFMS  shall  h(!  installed, 
certifi(!d,  opcaated,  and  maintained 
according  to  the  r(!(iuir(!ment.s  in 

§  ()3.734()(a)(14)  for  a  mercurv  (iFMS 
and  §(')3.734()(a)(13)  for  a  IK'd  CFMS. 

(3)  For  a  ninv  unit,  you  must  com])let(! 
th(!  initial  p(!rformanc(!  evaluation  of  tlu! 
C.FMS  by  the  latest  of  the  dates  spcu.iiuHl 
in  paragra])h  (l)(3)(i)  through  (iii)  of  this 
.s(!ction. 

(i)  No  lat(!r  than  )uly  30.  2013. 

(ii)  No  later  180  days  after  the  dat(!  of 
initial  startup. 

(iii)  No  lat(!r  180  days  after  notifying 
the  Administrator  before  starting  to  u.se 
the  CFMS  in  place  of  performance 
t(!.sting  or  fuel  analysis  to  demonstrate 
compliance. 

(4)  For  an  {!xi.sting  unit,  you  mu.st 
complete  the  initial  j)erformance 
iwaluation  by  the  latter  of  the  two  dates 
s])(!cified  in  paragraph  (l)(4)(i)  and  (ii)  of 
this  s(!ction. 

(i)  No  lat(!r  than  )uly  29.  2019. 

(ii)  No  later  180  day.s  afl(!r  notifying 
the  Administrator  htd’ore  .starting  to  us(! 
the  CFMvS  in  place  of  performance 
testing  or  fuel  analvsis  to  demonstrate! 
comj)lianc(!. 

(3)  Compliance  with  the  applicable 
(Muissions  limit  shall  he  detcainimid 
has(!d  on  the  30-day  rolling  average!  of 
the  hourly  arithmetic  average  emissions 
rates  using  the  continuous  monitoring 
.system  outlet  data.  The  30-(lay  rolling 
arithmetic  average  emi.ssion  rate  (Ih/ 
MMHtu)  shall  he!  calculated  using  the 
(uiuations  in  FPA  Re!f(!r(!nc(!  Method  19 
at  40  CFR  part  (it).  ap])en(lix  A-7.  hut 
substituting  the  mercury  or  llCl 
concentration  for  the  pollutant 
concentrations  normally  used  in 
Method  19. 

(9)  Colle!ct  (iEMS  hourly  averages  for 
all  operating  hours  on  a  30-(lay  rolling 
a\'eriige  basis.  Collect  at  least  four  CMS 
data  valui!.s  represemting  the  four  13- 
minute  pea  iods  in  an  hour,  or  at  least 
two  13-minute  data  values  during  an 
hour  when  CMS  calibration,  qualitv 
assurance,  or  maintemance  activities  are 
being  performed. 

(7)  The!  one-hour  arithmetic  averages 
reKpiireKl  shall  he  ex])re!s.se!(l  in  Ih/ 
MMBtu  and  shall  he  used  to  calculate 
the  boiler  3()-day  and  lO-day  rolling 
average  emiissions. 

(8)  'I'ou  iire  allowed  to  suhstltute  the 
u.se  of  the  I’M.  mercurv  or  IK'.l  CFMS  for 
the  ai)j)llcahl(!  fu(!l  analysis,  annual 
l)erf()rmance  test,  and  operating  limits 
specified  in  Table  4  to  this  .suh])art  to 
demonstrate  conqjliance  with  the  I’M. 
mercurv  or  HCil  emi.ssions  limit,  and  if 
you  are  using  an  acid  gas  wet  scrubber 
or  dry  sorhemt  injection  control 
technology  to  comply  with  the  H(il 
emiission  limit,  you  are  allowed  to 
substitute  the  u.se  of  a  sulfur  dioxide 
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(SOt)  CEM.S  for  the  applicable  fuel 
analysis,  annual  performance  te.st,  and 
operating  limits  specified  in  Table  4  to 
this  subpart  to  demonstrate  com])liance 
with  11(3  emissions  limit. 

(m)  If  your  unit  is  subject  to  a  11(3 
emission  limit  in  Tables  1. 2,  or  11 
tbrougb  13  of  this  subpart  and  yon  have 
an  acid  gas  wet  .scrubber  or  dry  sorbent 
injection  control  technology  and  you 
us(5  an  S()2  (lEMS.  yon  must  install  the 
monitor  at  the  outlet  of  the  boiler  or 
process  beater,  down.stream  of  all 
emission  control  devices,  and  you  mu.st 
install,  certify,  operate,  and  maintain 
the  CIEMS  according  to  part  7!5  of  this 
chapter. 

(1)  The  S()2  (^EMS  must  1)(!  installed 
bv  the  compliance  date  specified  in 
§83.7495. 

(2)  For  on-going  quality  a.ssurance 
(QA),  the  SO2  CEMS  mu.st  meet  the 
a])plicable  daily,  (|uarterly,  and 
semiannual  or  annual  requirements  in 
sections  2.1  tbrougb  2.3  of  a])])endix  15 
to  part  75  of  this  chapter,  with  the 
following  addition:  You  must  perform 
the  linearity  checks  recpiired  in  section 
2.2  ofaj)j)endix  13  to  part  75  of  this 
cba])ter  if  the  S()2  CEM.S  has  a  span 
value  of  30  I)])!!!  or  less. 

(3)  For  a  mnv  unit,  the  Initial 
performance  evaluation  shall  be 
com])leted  no  later  than  julv  30,  2013, 
or  180  days  after  the  date  of  initial 
.startnj),  whichever  is  later.  For  an 
exi.sting  unit,  the  initial  performance 
evaluation  shall  be  com])leted  no  later 
than  July  29.  2010. 

(4)  For  ])ur])o.ses  of  collecting  .S()2 
data,  you  mu.st  o])(!rate  the  ,S()2  CEM.S  as 
specified  in  §  03.7535(b).  You  must  use 
all  the  data  collected  during  all  periods 
in  calculating  data  averages  and 
assessing  compliance,  excejit  that  yon 
must  exclude  certain  data  as  specified 
in  §  03.7535(c).  Periods  when  .S()2  data 
are  unavailable  may  constitute 


Where: 

'I'.SMini)iil  =  Maxiiniiin  amount  oCl'.SM 
entering  the  l)oiler  or  |)ro(;ess  heal(!r 
through  fuels  l)urne(l  in  units  of  |)oun{ls 
per  million  lilu. 

T.SMi  =  Arithmetic:  average;  (:on(:(;ntration  of 
T.SM  in  fm;l  type,  i,  analyzed  according 
to  §  03.7,521 ,  in  units  of  pounds  jn;!' 
million  niu. 

(ji  =  Fraction  of  total  heal  input  from  fuel 
ty])e,  i.  I)as(;d  on  the  fu(;l  mixture  that 
has  the  highest  content  of  T.SM.  If  you 
do  not  burn  nmlti]3(;  fuel  Ivpes  during 
the  performance;  testing,  it  is  not 


monitoring  deviations  as  specified  in 
§  03.7535(d). 

(5)  Colle.'ct  (35M.S  hourly  averages  for 
all  operating  hours  on  a  3()-dav  rolling 
average  basis. 

(0)  tl.se  only  unadjnste;d,  epiality- 
a.ssured  .S()2  conceaitration  vabuis  in  the 
emissions  calculations;  do  not  apjjlv 
bias  adjustment  fae:tors  to  the  part  75 
.S(l2  data  and  do  not  use  part  75 
substitute  data  values. 

■  18.  .S(!ction  03.7530  is  amended  bv: 

■  a.  Revising  ])aragrapb  (a). 

■  1).  Revising  ])aragra})b  (b)  introdnetorv 

tliXt. 

■  c.  Redesignating  jjaragrapb  (b)(3)  as 
jjaragrapb  (b)(4)  and  adding  mnv 
paragraph  (b)(3). 

■  (1.  Revising  newly  designated 
l)aragrapb  (b)(4). 

■  e.  Revising  paragra])b  (c).  (c)(2) 
tbrougb  (4). 

■  f.  Adding  paragraph  (c)(5). 

■  g.  Revising  ])aragra])bs  (d),  (e).  (g),  and 

(b). 

■  b.  Adding  paragraph  (i). 

The;  revisions  and  additions  read  as 
follows: 

§63.7530  How  do  I  demonstrate  initial 
compliance  with  the  emission  limitations, 
fuel  specifications  and  work  practice 
standards? 

(a)  You  mu.st  demonstrate  initial 
compliance  with  (!acb  emi.ssion  limit 
that  a])])li(!S  to  you  by  conducting  initial 
j)erformance  tests  and  fuel  analv.scis  and 
establishing  o|)erating  limits,  as 
applicable,  according  to  §03.7520, 
paragraphs  (b)  and  (c)  of  this  section, 
and  Tables  5  and  7  to  this  snbpart.  The 
reejuirement  to  conduct  a  fuel  analysis 
is  not  applicable  for  units  that  burn  a 
single  type  of  fuel,  as  specified  by 
§  03.75io(a)(2)(i).  If  ap])licable,  you 
must  also  install,  operate,  and  maintain 
all  applicable  CMS  (including  CEMS. 
CCMS,  and  (3"M.S)  according  to 
§03.7525. 


iu;(:o.ssarv  to  (l(;l(;rmim;  Iht;  value  t)f  this 
l(;rm.  Insert  a  value;  of  "1”  for  Qi. 
n  =  Numl)(;r  of(liflen;nl  fuel  tyjies  l)urn(;(l  in 
your  boiler  or  pro{:(;ss  h{;al(;r  for  the; 
mixiuri;  that  has  the;  highest  (:ont(;i)l  of 
•fSM. 

(4)  You  must  establish  parameter 
operating  limits  according  to  paragraphs 
(b)(4)(i)  tbrougb  (ix)  of  this  section.  As 
indicated  in  Table  4  to  this  subpart,  you 
are  not  reepured  to  establish  and  comj)ly 
with  the  operating  parameter  limits 
when  you  are  using  a  (5EM.S  to  monitor 
and  demon.strate  compliance  with  the 


(b)  If  you  demonstrate  comjiliance 
tbrougb  jierformance  testing,  yon  must 
(;.stabli.sb  each  site-specific  opeirating 
limit  in  Table  4  to  this  subpart  that 
a])|)lies  to  you  according  to  the 
reepunanents  in  §  03.7520,  Table  7  to 
this  snbpart,  and  paragraph  (1))(4)  of  this 
section,  as  applicable.  You  must  also 
conduct  fuel  analy.ses  according  to 
§03.7521  and  establish  maximum  fuel 
pollutant  input  levels  according  to 
])aragrapb.s  (b)(1)  through  (3)  of  this 
sec:tion,  as  applicable,  and  as  s])ecified 
in  §  03.7510(a)(2).  (Note  that 
§  03.7510(a)(2)  exempts  c:ertain  fuels 
from  the  fuel  analy.sis  rerpurements.) 
However,  if  you  switch  fuel(.s)  and 
cannot  show  that  the  new  fuel(.s)  does 
(do)  not  increase  the  chlorine,  mercurv, 
or  TSM  input  into  the  unit  through  the 
results  of  fuel  analy.sis,  then  yon  must 
repeat  the  performance  te.st  to 
demonstrate  compliance  while  burning 
the  new  fuel(.s). 

***** 

(3)  If  you  opt  to  com])ly  with  the 
alternative  TSM  limit,  yon  must 
establish  the  maximum  'I’.SM  fuel  ini)ut 
(TSMinput)  for  solid  or  licpiid  fuels 
during  the  initial  find  analysis  according 
to  the  ])rocedure.s  in  paragraphs  (l))(3)(i) 
tbrougb  (iii)  of  this  section. 

(i)  Yon  mu.st  determine  the  fuel  tvjje 
or  fuel  mixture  that  von  conld  burn  in 
your  boiler  or  j)roce.ss  beater  that  has 
the  highest  content  of  TSM. 

(ii)  During  the  fuel  analysis  for  TSM, 
you  mu.st  determine  the  fraction  of  the 
total  beat  input  for  each  fuel  tvpe 
burned  (Qi)  based  on  the  fuel  mixture 
that  has  the  highest  content  of  TSM,  and 
the  av(!rage  TSM  concentration  of  each 
fuel  type  burned  (TSMi). 

(iii)  You  miKst  establish  a  maximum 
TSM  input  level  using  Efjuation  9  of  this 
.section. 


9) 


applicable  emi.ssion  limit  for  that 
t.'ontrol  (bn  ice  parameter. 

(i)  For  a  wet  acid  gas  .scrubber,  you 
must  (xstabli.sb  the  minimum  scrubber 
effluent  j)ll  and  litpnd  flow  rate  as 
defined  in  §03.7575,  as  your  operating 
limits  during  the  performance  te.st 
during  which  you  demonstrate 
compliance  with  yonr  a|)|)licable  limit. 
If  von  u.se  a  wet  scrubber  and  von 
conduct  separate  j)erformanc(;  tests  for 
HCl  and  mercurv  emissions,  you  must 
establish  one  .set  of  minimum  scrubber 
effluent  pH.  liepnd  flow  rate,  and 


TSMinput  =  ^  (7ISM  X  (9/)  ( Eq . 

/  =  ! 
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pre.ssuro  droj)  operating  limits.  I’he 
minimum  scrubber  eft! iient  j)H 
oj)(!rating  limit  must  In;  established 
during  tin;  11(3  jaa  formauce  test.  If  you 
conduct  multi])ie  performance  te.sts.  you 
mn.st  set  the  minimnm  licpiid  flow  rate 
operating  limit  at  the  higher  of  the 
minimnm  values  established  during  the 
piirformance  te.sts. 

(ii)  For  any  j)articnlate  control  device 
(e.g..  IvSP,  particulate  wet  scrnbhtir. 
fabric  filter)  for  which  you  use  a  I’M 
(3’MS.  you  mn.st  establish  your  I’M 
(3’MS  o])erating  limit  and  determine 
compliance  with  it  according  to 
])aragra])hs  (b)(4)(ii)(A)  through  (F)  of 
this  section. 

(A)  Determine  your  operating  limit  as 
the  average  I’M  (ll’MS  output  value 
recorded  during  the  most  recent 
p(!rformaiu;e  t(!st  run  demonstrating 
compliance  with  the  filterable  I’M 
emission  limit  or  at  the  I’M  ("I’M.S 
outj)ut  value  corresponding  to  75 
percent  of  the  emission  limit  if  your  I’M 
j)(!rformance  test  demon.strates 
comi)liance  below  75  percent  of  the 
emission  limit.  You  must  verify  an 
existing  or  establish  a  new  operating 
limit  after  each  repeated  j)erformance 
test.  You  must  re])eat  the  performance 
te.st  annually  and  reassess  and  adju.st  the 
site-.s|)(;cific  oj)erating  limit  in 
accordance  with  the  results  of  the 
performance  te.st. 

(7)  Your  I’M  (3’MS  must  ])rovid(;  a  4- 
20  inilham])  output  and  the 


establishment  of  its  relation.shij)  to 
manual  refenmce  method  measunMuents 
must  b(!  determined  in  units  of 
milham])s. 

(2)  Your  I’M  ('.I’MS  operating  rang(! 
must  be  capable  of  reading  I’M 
concentrations  from  zero  to  a  hivel 
(upiivalent  to  at  lea.st  two  times  your 
allowable  emission  limit.  If  your  I’M 
("I’M.S  is  an  anto-ranging  instrument 
ca))able  of  multiple  sc;ales.  the  primarv 
range  of  the  instrument  must  be  ca])able 
of  reading  I’M  concentration  from  zero 
to  a  level  ecpuvalent  to  two  times  your 
allowable  emission  limit. 

(.'7)  During  the  initial  performance  test 
or  any  such  subsecjuent  performance 
test  that  demonstrates  compliance  with 
the  I’M  limit,  record  and  average  all 
milliani])  outjjut  values  from  the  I’M 
("I’MS  for  the  periods  corres])onding  to 
the  compliance  test  rims  (e.g.,  average 
all  your  I’M  ("I’MS  output  values  for 
three  corresponding  2-hour  Method  .'ll 
test  rims). 

(h)  If  the  average  of  your  three  I’M 
performance  test  runs  are  below  75 
jiercent  of  your  I’M  emi.ssion  limit,  you 
must  calculate  an  o]K!rating  limit  by 
estalilishing  a  relationshi])  of  I’M  CI’MS 
signal  to  I’M  concentration  using  the  I’M 
(3’MS  instrument  zero,  the  average  I’M 
(3’M.S  values  corres])onding  to  the  three 
compliance  test  rims,  and  the  average 
I’M  concentration  from  the  Method  .'j  or 
performance  test  with  the  procedures  in 


])aragraphs  (b)(4)(ii)(B)(7)  through  (4)  of 
this  section. 

(7)  Determine  your  instrument  zero 
output  with  one  of  the  following 
procedures: 

(/)  Zero  ])oint  data  for  in-sHii 
instruments  should  be  obtained  by 
removing  the  instrument  from  the  stack 
and  monitoring  ambient  air  on  a  test 
bench. 

(//)  Zero  ]K)int  data  for  fixlractiva 
instruments  should  be  obtained  bv 
removing  the  extractive  probe  from  the 
stack  and  drawing  in  clean  ambient  air. 

(///)  The  zero  point  may  also  be 
established  by  jierforming  manual 
reference  methoil  measurements  when 
the  flue  gas  is  free  of  I’M  emis.sions  or 
contains  very  low  I’M  concentrations 
(e.g.,  when  yoiir  process  is  not 
operating,  but  the  fans  are  operating  or 
your  source  is  combusting  only  natural 
gas)  and  plotting  these  with  the 
compliance  data  to  find  the  zero 
intercept. 

(/V)  If  none  of  the  stejis  in  paragrajihs 
(b)(4)(ii)(H)(7)(/)  through  (Hi)  of  this 
.section  are  jio.ssible,  you  must  u.se  a  zero 
output  value  provided  by  the 
manufacturer. 

(2)  Determine  your  I’M  (3’M.S 
instrument  average  in  milliamps,  and 
the  average  of  vonr  corresjxmding  three 
I’M  comjiliance  test  runs,  using 
eipiation  10. 


(Eq.  10) 


where: 

X|  =  the  I’M  Cl’M.S  data  points  for  the  three 
runs  constituting  the  jjerforinance  test. 

Y|  =  the  I’.M  concentration  value  for  llie  thrije 
runs  constituting  tlie  performance  test, 
and 

n  =  the  nuinl)(!r  of  data  points. 

(.V)  With  your  in.strument  zero 
expressed  in  milliamps.  your  three  run 
average  I’M  ("I’MS  milliamp  value,  and 
your  three  run  average  I’M 
concentration  from  your  three 
compliance  te.sts,  determine  a 
relation.shij)  of  lb/MM13tn  jier  milliamj) 
with  equation  1 1 . 

R  =  7-^--.  (Eq.  11) 

Where: 

R  =  tlie  relative  ll)/MM15tu  jier  milliamp  for 
your  I’M  (il’M.S, 

Y|  =  the  three  run  avimige  lh/MM15tu  I’M 
concentration. 


X|  =  the  thriM!  run  average  milliamj)  outinil 
from  you  I’M  Cl’M.S.  and 
/.  =  the  milliamj)  equivalent  of  yonr 

instrument  zero  determined  from  (H)(i). 


(4)  Determine  your  source  sjiecific  30- 
day  rolling  average  ojierating  limit  using 
the  lh/MMI3tu  j)er  milliamj)  value  from 
Fijuation  11  in  equation  12,  below.  This 
sets  your  oj)erating  limit  at  the  I’M 
Cl’M.S  outj)ut  value  corresjionding  to  75 
j)ercent  of  your  emi.ssion  limit. 


Wliere: 


(Eq.  12) 


()i  =  the  ojierating  limit  for  your  I’M  Cl’M.S 
on  a  3()-day  rolling  average,  in 
milliam|)s. 

I.  =  your  .source  emission  limit  exjiressed  in 
'lh/MMI3lu. 

z  =  your  instrument  zero  in  milliamjis, 
determined  from  (I5)(i),  and 
R  =  till)  relative  lh/MM13lu  |)er  milliam|)  for 
yonr  I’M  (3’M.S.  from  Fqualion  11. 


((])  If  the  average  of  your  three  I’M 
comj)liance  test  runs  is  at  or  above  75 
Jiercent  of  your  I’M  emission  limit  you 
mn.st  determine  your  .'3()-day  rolling 
average  ojierating  limit  by  averaging  the 
I’M  Cl’M.S  milliamj)  outjnit 
corresjionding  to  vour  three  I’M 
jierformance  te.st  runs  that  demonstrate 
comjiliance  with  the  emission  limit 
using  eijuation  13  and  you  mu.st  submit 
all  comjiliance  test  and  I’M  (il’MS  data 
according  to  the  rejiorting  reijuirements 
in  jiaragrajih  (b)(4)(ii)(F)  of  this  section. 

* 

Whore: 

X|  =  the  I’M  Cl’M.S  data  jioints  for  all  runs 
i. 

n  =  I  lie  nnmlior  of  data  ijoinls.  and 
()i,  =  yonr  silo  sjiocific  o|)orating  limit,  in 
milliamj).s. 

(D)  To  determine  continuous 
comjiliance,  you  mu.st  record  the  I’M 


7176 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  lanuary  31,  2013 /Rules  and  Regulations 


Cl’MS  output  data  for  all  periods  when 
the  i)ro(:e.s.s  is  ojjerating  and  the  I’M 
Cl’MS  is  not  out-of-control.  You  must 
demonstrate  continuous  comjjliance  hy 
using  all  (piality-assnred  hourly  average 


data  collected  hy  the  I’M  Cl’MS  for  all 
operating  hours  to  calculate  the 
arithmetic  average  operating  iiarameter 
in  units  of  the  ojKjrating  limit 
(milliamps)  on  a  3()-day  rolling  average 


basis,  updated  at  the  end  of  each  new 
operating  hour.  Use  Equation  14  to 
determine  the  3()-day  rolling  average. 


30-day  = 


n 

ZHim 

i  =  \ 


n 


(Eq.  14) 


VVlua-c!-. 

:!()-(lav  =  30-(lay  avcnage. 

II])vi  =  is  the  luuirlv  |)aram(!tor  value  lor  hour 
i 

II  =  is  the  luiinher  oi  valid  hourly  jiaranieler 
values  collected  over  the  previous  720 
ojieratiug  hours. 

(E)  Use  El’A  Method  .'i  of  appendix  A 
to  part  (it)  of  this  chapter  to  determine 
I’M  emi.ssions.  For  each  ])erformance 
test,  conduct  three  sejrarate  runs  under 
the  conditions  that  exist  when  the 
affecterl  source  is  ojrerating  at  the 
highest  load  or  cajiacity  level  reasonably 
expected  to  occur.  Conduct  each  test 
run  to  collect  a  minimum  sample 
volume  sjrecified  in  Tables  1,  2.  or  11 
through  13  to  this  suh])art,  as 
applicable,  for  determining  coinjiliance 
with  a  new  source  limit  or  an  existing 
source  limit.  Calculate  the  average  of  the 
results  from  three  runs  to  determine 
conqiliance.  You  need  not  determine 
the  I’M  collected  in  the  impingers 
(“hack  half”)  of  the  Method  5 
jrarticnlate  sampling  train  to 
demonstrate  compliance  with  the  I’M 
standards  of  this  suhpart.  This  shall  not 
preclude  the  permitting  authority  from 
re(|niring  a  determination  of  the  “hack 
half’  for  other  jjurposes. 

(F)  For  I’M  performance  test  reports 
used  to  set  a  I’M  CPMS  ojierating  limit, 
the  electronic  submission  of  the  test 
report  must  akso  include  the  make  and 
model  of  the  I’M  (d’MS  instrument, 
serial  number  of  the  instrument, 
analytical  princijjle  of  the  instrument 
(e.g.  beta  attenuation).  .s])an  of  the 
instruments  jjrimary  analytical  range, 
milliamp  value  eipiivalent  to  the 
in.strument  zero  output,  technique  hy 
which  this  zero  value  was  determined, 
and  the  average  milliamp  signals 
corresjjonding  to  each  I’M  com])liance 


test  run.  (iii)  For  a  jiarticnlate  wet 
scrubber,  you  mu.st  estahli.sh  the 
minimum  jiressure  drop  and  li(|uid  flow 
rate  as  defined  in  §03.7575,  as  your 
ojrerating  limits  during  the  three-run 
])erformance  test  during  which  you 
demon.strate  compliance  with  your 
apjilicahle  limit.  If  you  use  a  wet 
scrubber  and  yon  condut:t  separate 
performance  tests  for  PM  and  TSM 
emi.ssions,  you  mu.st  e.stahlish  one  set  of 
minimum  scrubber  licpiid  How  rate  and 
pressure  droji  o])erating  limits,  'fhe 
minimum  scrubber  effluent  pH 
ojierating  limit  mu.st  he  established 
during  the  H(d  performance  test.  If  yon 
conduct  multi])ie  jierformance  tests,  vou 
must  .set  the  minimum  licpiid  how  rate 
and  jnessure  droj)  o])erating  limits  at 
the  higher  of  the  minimum  values 
established  during  the  performance 
tests. 

(iii)  f’or  an  electrostatic  jirecipitator 
(ESP)  operated  with  a  wet  scrnhher,  vou 
must  establish  the  minimum  total 
secondary  electric  power  inj)ut,  as 
defined  in  §03.7575,  as  your  operating 
limit  during  the  three-run  performance 
test  during  which  you  demon.strate 
compliance  with  your  applicable  limit, 
('fhese  operating  limits  do  not  apply  to 
ESP  that  are  operated  as  drv  controls 
without  a  wet  scrnhher.) 

(iv)  For  a  dry  scrubber,  you  must 
e.stahlish  the  minimum  .sorhcmt  injection 
rate  for  each  sorbent,  as  defined  in 
§03.7575,  as  your  ojrerating  limit  during 
the  three-rnn  performance  test  during 
which  you  demon.strate  compliance 
with  your  airjjlicahle  limit. 

(v)  For  activated  carbon  injciction,  yon 
mu.st  estahli.sh  the  minimum  activated 
carbon  injection  rate,  as  defined  in 
§03.7575,  as  your  ojierating  limit  during 
the  three-run  jicirformance  test  during 


which  yon  demonstrate  comjiliance 
with  your  apjilicahle  limit. 

(vi)  The  ojierating  limit  for  boilers  or 
jirocess  heaters  with  fabric  filters  tliat 
demon.strate  continuous  comjiliance 
through  hag  leak  detection  systems  is 
that  a  bag  leak  detection  system  he 
installed  according  to  the  requirements 
in  §03.7525,  and  that  each  fabric  filter 
mu.st  he  ojierated  such  that  the  bag  leak 
detection  sy.stem  alert  is  not  activated 
more  than  5  jiercent  of  the  ojierating 
time  during  a  0-month  jieriod. 

(vii)  For  a  minimum  oxvgen  level,  if 
you  conduct  multijile  jierformance  tests, 
you  must  set  the  minimum  oxygen  level 
at  the  lower  of  the  minimum  values 
established  during  the  jierformance 
te.sts. 

(viii)  'fhe  ojierating  limit  for  boilers  or 
Jirocess  heaters  that  demonstrate 
continuous  comjiliance  with  the  HCl 
emission  limit  using  a  SOi  UFMS  is  to 
install  and  ojierate  the  SOi  according  to 
the  recjuirements  in  §03.7525(m) 
establish  a  maximum  SOi  emission  rate 
eijual  to  the  highest  honrlv  average  SO^ 
measurement  during  the  most  recent 
three-run  jierformance  test  for  HCl. 

(c)  If  you  elect  to  demonstrate 
comjiliance  with  an  ajijilicahle  emission 
limit  through  fuel  analysis,  you  must 
conduct  fuel  analyses  according  to 
§83.7521  and  follow  the  jirocedures  in 
jiaragrajihs  (c)(1)  through  (5)  of  this 
.section. 

***** 

(2)  Yon  mu.st  determine  the  ttOth 
jiercentile  confidence  level  fuel 
jiollutant  concentration  of  the 
comjiosite  samjiles  analyzed  for  each 
fuel  tyjie  using  the  one-sided  t-stati.stic 
test  de.scrihed  in  Fcjuation  15  of  this 
section. 


P90  =  mean  +  (SD  x  / )  ( Eq .  15) 


VVlioro; 

I’OO  =  noth  porcentilo  conlideiico  level 

|i()llutaiil  cdiieenlration.  in  jiouiids  per 
inillUin  IMii. 


Mean  =  Arilliinetic  average  of  the  fuel 
pollulani  (:oiu:entration  in  the  fuel 
sainjiles  analyzed  according  to  §03.7.521. 
in  units  of  jionnds  jier  million  13tu. 


.SD  =  .Standard  deviation  ol  the  mean  of 
jiollntant  cont:entration  in  the  fuel 
sanijiles  analvzed  according  to  §03.7.521. 
in  units  of  jionnds  jier  million  I3tu.  .SD 
is  calculated  as  the  sanijile  standard 
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deviation  divided  by  the  siiuan!  root  of  of  samples  minus  one)  as  oljtaimui  from 

the  nnmlM!!'  of  samples.  a  t-l)istril)ntion  ('.ritical  Valiu;  Table, 

t  =  t  distribution  c;riti(:al  valiu!  for  ttftth 

penaaitile  (to  i)  probabilitv  for  the  hf)  1  o  (lenionstiato  (.oinpliaiK.e  with 

a|)propriate  dej>nH!s  of  frecidom  (mimbcir  die  applicable  emission  limit  lor  IK.l, 


- I 

the  HCl  emission  rate  that  you  calculate  | 

lor  your  boiler  or  process  heater  using  s 

Equation  lb  ol  this  section  must  not  ; 

exceed  the  applicable  emission  limit  for  ( 

HCl. 


/yC7  =  ^  (C;90  xQixl  .028)  (Eq.  16) 

/-I 


WlHin;: 

11(3  =  11(3  emission  rate  from  the  boiler  or 
process  healer  in  units  of  pounds  ])er 
million  litii. 

(3?H)  =  nitlb  ])(!rcc!ntile  confid(!nc(!  level 

{lonceniration  of  chlorine  in  fu(;l  tvpe.  i. 
in  units  of  ))ounds  ])er  million  Bln  as 
calculaliul  according  to  Ecpiation  11  r)f 
this  s(H:tion. 


Qi  =  I'raction  of  total  heat  in])ul  from  fuel 
type,  i,  hasiul  on  tlu;  fuel  mixture  that 
has  the  highest  content  of  chlorint!.  If 
you  do  not  burn  mulli|)l(!  fuel  types,  it 
is  not  nec(!ssary  to  delermiiu!  IIk;  valiU! 
of  this  term.  Inscirl  a  value  of"T’  forQi. 
n  =  Number  of  different  fuel  tyjxis  burned  in 
your  hoil(!r  or  process  heatijr  for  the 
mixture  that  has  the  highest  conl(!nl  of 
chlorine. 


l.t)28  =  Molecular  weight  ratio  of  11(3  to 
chlorine. 

(4)  To  (lomonstrato  comjilianco  with 
the  applicable  omission  limit  for 
morcury,  iho  morcury  omission  rate  that 
yon  calculato  for  your  hoilor  or  process 
heater  using  Equation  17  of  this  section 
mu.st  not  exceed  the  apjilicahle  emission 
limit  for  mercurv. 


n 

Mercuiy  =  ^  (//g/90  x  ^/)  (Eq.  i7) 

/  =  i 


Where;: 

M(;rc:urv  =  Mi;rcurv  emission  rale  from  the; 
hoil(;r  or  proci;ss  heal(;r  in  units  of 
|)ounds  per  million  Hin. 

Hgi'tt)  =  ttttlh  |)(;rcentile  confidence  level 
conc(;nlralion  of  nH;rcurv  in  fu(;l.  i.  in 
units  (d  |)ounds  |)(;r  million  Bln  as 
calculal(;d  according  to  Eejuation  11  of 
this  section. 


Qi  =  I'raction  of  total  heat  input  from  fu(;l 
type;,  i.  has(;d  on  the  fuel  mixture  that 
has  the;  highest  mercury  conl(;nl.  If  vou 
do  not  burn  multiple  fiu;!  Iy|)(;s,  it  is  not 
nece;ssary  to  d(;l(;rmine  the  value  of  this 
term,  insert  a  value;  e)f  “1”  fe)r  Qi. 
n  =  Numhe;r  e)f  eliffe;re;nl  fue;l  lvpe;.s  i)urne;d  in 
your  he)ile;r  eir  i)re)e;e;ss  lie;iile;r  feir  the; 
mixture;  llnil  has  the;  highe;sl  me;re:nry 
e:e)nte;nt. 


(.'i)  'I’o  demonstrate  compliance  with 
the  applicable  emission  limit  forTSM 
for  .solid  or  litinid  fuels,  the  TSM 
(imission  rate  that  you  calculate  for  your 
boiler  eir  ])rocess  heater  from  solid  fuels 
using  Eepiation  18  of  this  section  mu.st 
not  exceed  the  ajijilicahle  emission  limit 
for  TSM. 


It 

Metals=Y,{T^SM90ixQi)  (Eq.  18) 

/^i 


Whe;re;: 

Me;lals  =  3'SM  e;mission  rate  fre)m  the;  he)il(;r 
e)r  pre)ce;ss  he;ater  in  units  e)f  ijeeunels  jM;r 
milliem  Bln. 

T.SMittO  =  ttttih  pe;rce;ntile;  confielence;  leve;l 
ceinceiitralie)!!  of 'f.SM  in  fue;l.  i.  in  units 
of  |)ounds  |)e;r  million  Btu  as  e:alcediile;d 
according  te;  Eejuatieen  11  e)f  this  se;ction. 
Qi  =  Fraction  e)f  total  he;al  input  freem  fue;l 
lv|)e;.  i.  hiise;d  on  the;  iue;l  mixture;  that 
has  the  highe;sl  T.SM  e:e)nle;nt.  If  ye)u  elo 
not  burn  multiple;  fue;l  tvpe;s.  it  is  not 
neK;e;ssary  te)  ele;le;rmine;  the;  value;  e)f  this 
le;rm.  Insert  ii  value  ol  "I”  forQi. 
n  =  Numhe;r  eel  eliffe;re;nl  fuel  tvpes  hurne;d  in 
your  he)ile;r  eer  ])roce;ss  he;ale;r  leer  the; 
mixture;  that  has  the;  highe;sl  TSM 
ce)nle;nt. 

(d)  If  you  own  or  operate  an  existing 
unit  with  a  heat  injnit  capacity  of  le.ss 
than  10  million  Btu  per  hour  or  a  unit 
in  the  unit  designed  to  burn  gas  1 
suheategory.  you  must  submit  a  signed 
statement  in  the  Notification  of 
('.ompliance  Status  report  that  indicates 


that  you  conducted  a  tune-iq)  of  the 
unit. 

(e)  Yon  must  include  with  the 
Notification  of  (iomjiliance  .Status  a 
signed  certification  that  the  (;nergy 
a.s.se.ssm(!nt  was  completed  according  to 
Table  3  to  this  suhjiart  and  is  an 
accurate  dejiiction  of  your  facility  at  the 
time  of  the  as.sessm(;nt. 
***** 

(g)  If  you  elect  to  demonstrate  that  a 
gaseous  fuel  meets  the  sjiecifications  of 
another  gas  1  fuel  as  defined  in 
§  (i3.7.'j7.'j.  you  must  conduct  an  initial 
fuel  specification  analy.ses  according  to 
S(i3. 7321(0  through  (i)  and  according  to 
the  frequency  listed  in  *;}  B3.7.34()(c)  and 
maintain  records  of  the  results  of  the 
testing  as  outlined  in  §63. 7.3.3.3(g).  h’or 
sam])l(;.s  where  the  initial  mercurv 
specification  has  not  been  exceeded, 
you  will  include  a  signed  certification 
with  the  Notification  of  Compliance 
.Status  that  the  initial  fuel  specification 


le.st  meets  the  gas  specification  outlined 
in  the  definition  of  other  gas  1  fuels. 

(h)  If  you  own  or  operate  a  unit 
subject  to  emi.ssion  limits  in  Tables  1  or 
2  or  11  through  13  to  this  subpart.  you 
must  meet  the  work  jiractici;  standard 
according  to  Table  3  of  this  .suh])art. 
During  startup  and  shutdown,  you  mu.st 
oidy  follow  the  work  practice  standards 
according  to  item  3  of  Table  3  of  this 
subpart. 

(i)  If  you  o])t  to  com])lv  with  the 
alternative  .SOt  (3iM.S  o])erating  limit  in 
Tables  4  and  8  to  this  .sut)])art,  yon  may 
do  .so  only  if  your  affected  hoili;r  or 
prociiss  heater: 

(1)  Has  a  system  using  wet  scruhher 
or  dry  sorbent  injection  and  .SOi  (-EMS 
installed  on  the  unit;  and 

(2)  At  all  times,  you  op(;rate  the  wet 
.scruhher  or  dry  sorbent  injection  for 
acid  gas  control  on  the  unit  consistent 
with  §B3.73(K)(a)(3);  and 

(3)  You  establish  a  unit-specific 
maximum  .SOt  ojierating  limit  by 
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t:()lle(:ling  the  niininuun  hourlv  SOt 
emission  rate  on  tlie  StT  CEMS  during 
the  jjaired  3-run  test  for  HCl.  The 
inaxiinum  SOt  operating  limit  is  ecpial 
to  the  highest  hourly  average  SOi 
concentration  measured  during  the  most 
recent  11(3  jjerformance  test. 

■  1‘).  Section  (j3.7.'i33  is  amended  by: 

■  a.  Revising  the  section  heading. 

■  1).  Revising  paragrajdi  (a}. 

■  c.  Revising  ])aragra])hs  (h)(l }  and  (4). 

■  (1.  Revising  paragraphs  (cj 
introductorv  text,  (cKlKiJ  and  {iij, 

(c)(2Kil,  and  (cK3l. 

■  e.  Revising  ])aragraph  (dj  through  (!]. 

■  f.  Adding  jiaragraph  (g). 

The  revisions  and  addition  read  as 
follows: 

§63.7533  Can  I  use  efficiency  credits 
earned  from  implementation  of  energy 
conservation  measures  to  comply  with  this 
subpart? 

(aj  If  you  elect  to  com])ly  with  the 
alternative  ecpiivalent  ontpnt-hased 
emission  limits,  instead  of  the  heat 
in]mt-t)ased  limits  listed  in  Table  2  to 
this  sub])art,  and  you  want  to  take  credit 
for  implementing  energy  conservation 
measures  identified  in  an  (mergy 
assessment,  yon  may  demonstrate 
comjiliance  using  efficiency  credits 
according  to  the  procedures  in  this 
.section.  You  mav  use  this  com])liance 
ap])roach  for  an  existing  affected  boil(;r 
for  demonstrating  initial  compliaiu:e 
according  to  §(i3.7322(el  and  for 
demonstrating  monthly  compliance 
according  to  §  83. 7.522(f).  Owners  or 
operators  using  this  comi)liance 
ajjproach  must  e.stabli.sh  an  emi.ssions 
benchmark,  calculate  and  document  the 


efficiency  credits,  develoj)  an 
Implementation  Plan,  comj)lv  with  the 
general  rejjorting  reciuirements,  and 
a])i)ly  the  efficiency  credit  according  to 
the  procedures  in  paragraphs  (b) 
through  (f)  of  this  section.  Yon  cannot 
use  this  com])liance  a|)j)roach  fora  new 
or  reconstructed  affected  boiler. 
Additional  guidance  from  the 
Department  of  Energy  on  efficiency 
credits  is  available  at:  h\tp:// 
www’.apa. gov/1  tn/atw/hoilar/ 
hoilorpg.htnil. 

(h)  *  *  * 

(1)  The  benchmark  from  which 
efficiency  credits  may  he  generated  shall 
he  determined  by  using  the  most 
repre.sentative,  accurate,  and  reliable 
j)roce.ss  available  for  the  source.  The 
henc:hmark  shall  he  established  fora 
one-year  j)eriod  before  the  date  that  an 
energy  demand  reduction  occurs,  unless 
it  can  he  demonstrated  that  a  different 
time  period  is  more  representative  of 
historical  o|)erations. 
***** 

(4)  Collect  non-energy  related  facility 
and  oj)erational  data  to  normalize,  if 
neces.sary,  the  benchmark  to  current 
o])(Mations,  such  as  building  size, 
operating  hours,  etc.  If  ])o.ssihle,  use 
actual  data  that  are  cnrnait  and  timely 
rather  than  estimated  data. 

(c)  Efficiency  credits  can  h(!  g(;nerat(;d 
if  the  energy  conservation  measures 
were  implemented  after  January  1, 2008 
and  if  sufficient  information  is  available 
to  determine  the  apj)ro])riate  value  of 
credits. 

(1)  The  following  emission  points 
cannot  he  used  to  generate;  efficiency 
credits: 


(1)  Energy  t:on.servation  measures 
implemented  on  or  IxTore  Januarv  1, 
2008,  unless  the  level  of  energy  demand 
reduction  is  increa.sed  after  Januarv  1, 
2008,  in  which  case  enulit  will  he 
allowed  only  for  change  in  demand 
reduction  achieved  after  Januarv  1, 

2008. 

(ii)  Effici(;ncy  credits  on  shut-down 
boilers.  Boilers  that  are  shut  down 
cannot  he  used  to  generate  credits 
unle.ss  the  facility  provides 
documentation  linking  the  permanent 
shutdown  to  energy  con.servation 
measures  identified  in  the  energy 
assessment.  In  this  case,  the  bench 
established  for  the  affei:ted  boiler  to 
which  the  credits  from  the  shutdown 
will  he  applied  must  he  revised  to 
include  the  benchmark  estahli.shed  for 
the  shutdown  boiler. 

(2)  *  *  * 

(i)  Calculate  annual  credits  for  all 
energy  demand  points.  Use  Equation  19 
to  calculate  credits.  Energy  conservation 
measures  that  meet  the  criteria  of 
paragraph  (c)(1)  of  this  .sei;tion  shall  not 
l)e  included,  except  as  specified  in 
paragraph  (c)(l)(i)  of  this  .section. 
***** 

(3)  (audits  are  generated  by  the 
difference  between  the  benchmark  that 
is  e.stahlished  for  each  affectecl  boiler, 
and  the  actual  energy  demand 
nuhictions  from  energv  conservation 
measures  imj)lemented  after  Januarv  1, 
2008.  Credits  shall  he  calculated  using 
Ecpiation  19  of  this  section  as  follows: 

(i)  The  overall  equation  for  calculating 
credits  is: 


ECredils  = 


(  "  ^ 

I 

V'='  y 


^  El 


baseline 


(Eq.  19) 


whore: 

EC.nulits  =  Energy  liqnit  Savings  for  all 
energy  c;()nservati()n  measures 
im|)lem(!nt(!(l  for  an  aliec:l(!(i  lioiler. 
ex|)r(!sse(l  as  a  decimal  fraction  of  tlie 
l)as(!line  energy  injrnt. 

ElSuKUKii  =  Eiuirgy  Input  Savings  for  each 
energy  cons(;rvation  measure,  i. 
iinplementiul  for  an  affectcul  hoiler, 
million  Btn  jier  year. 

ElKisiiim-  =  Energy  Ininit  haselim;  for  the 
affecicul  hoiler.  million  Iftn  per  vear. 
n  =  Nnmher  of  miergy  t;onservation  imsasnres 
included  in  Ihi;  (dficiency  credit  for  the 
affected  hoiler. 

(ii)  I  Reserved] 

(d)  3’he  owner  or  ojierator  shall 
develop,  and  submit  for  apjjroval  upon 
re(]uest  by  the  Administrator,  an 


Inqilementation  Plan  containing  all  of 
the  information  required  in  this 
paragraph  for  all  boilers  to  he  included 
in  an  efficiency  cifulit  a])])roat:h.  The 
lmj)lementation  Plan  .shall  identify  all 
existing  affec:ted  boilers  to  he  included 
in  ap])lying  the  efficiency  credits.  The 
Implemeidation  Plan  shall  include  a 
description  of  the  energy  con.servation 
measures  imjjlemented  and  the  energy 
savings  gemnated  from  each  measure 
and  an  exjjlanation  of  the  criteria  used 
for  determining  that  savings.  If 
reejuested,  you  must  submit  the 
inq)lementation  plan  for  efficiency 
credits  to  the  Administrator  for  review 
and  aj)proval  no  later  than  180  days 
before  the  date  on  which  the  facility 


intends  to  demonstrate  compliance 
using  the  efficiency  credit  approach. 

(e)  'File  emi.ssions  rate  as  calculated 
using  Ecpiation  20  of  this  section  from 
tnich  existing  hoiler  participating  in  the 
efficiency  credit  ojition  must  he  in 
compliance  with  the  limits  in  Table  2  to 
this  subjiart  at  all  times  the  affected  unit 
is  ojierating,  following  the  comjiliance 
date  sjiecified  in  §03.7495. 

(0  You  must  use  Eejuation  20  of  this 
section  to  demonstrate  initial 
comjiliance  by  demonstrating  that  the 
emissions  from  the  affected  hoiler 
])artici])ating  in  the  efficiency  credit 
compliance  apjiroach  do  not  exceed  the 
emission  limits  in  Table  2  to  this 
suhpart. 
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i:..f=F.„x{\-FCrc-clils)  (Eq.  20) 


WhiMi;: 

R.ii  =  Emission  luvol  ;i(ljust(!(l  liy  ai)])Iyiii}* 
tlu!  ri!u;ion(;y  caculils  (uirniul.  Hi  pea 
inillidii  IHii  steam  (lulpiit  (or  ill  per 
MWh)  for  the  ancH:te(i  lioiler. 

=  Emissions  measured  during  llie 
perlormance  test.  Hi  |)er  million  Bin 
steam  output  (or  Ih  per  MWh)  for  the 
alhnied  boiler. 

bOerlits  =  Kffit:ienc:y  credits  from  lapiation 
19  for  the  affected  boiler. 

(g)  A.s  jiart  of  eacli  coinjilianco  report 
.subinittmi  as  required  under  §(i3.7.‘j.'i0. 
you  must  inchufe  documentation  that 
the  energy  conservation  measures 
implemented  continue  to  generate  the 
credit  for  u.se  in  demonstrating 
compliance  with  the  emi.ssion  limits. 

■  20.  Section  03.753.5  is  amended  hy 
revising  the  .section  heading  and 
paragraphs  (h).  (c).  and  (d)  to  read  as 
follows: 

§63.7535  Is  there  a  minimum  amount  of 
monitoring  data  I  must  obtain? 
***** 

(h)  Yon  must  operate  the  monitoring 
.system  and  collect  data  at  all  recpiired 
intervals  at  all  times  that  each  hoiler  or 
j)roce.ss  heater  is  ojierating  and 
compliance  is  nxjuired,  except  for 
periods  of  monitoring  system 
malfunctions  or  out  of  control  jieriods 
(.sex;  §  (>3. 8(c)(7)  of  this  part),  and 
rerjuired  monitoring  .system  (piality 
assurance  or  control  activities, 
including,  as  a])|)licahle.  calihration 
chec:ks.  nHiuired  ztiro  and  span 
adjustments,  and  schednled  CMS 
maintenance  as  defined  in  your  site- 
.sjiecific  monitoring  plan.  A  monitoring 
system  malfunction  is  any  sudden, 
infrequent,  not  reasonably  jireventahle 
faihm;  of  the  monitoring  svstem  to 
provide  valid  data.  Monitoring  system 
failums  that  an;  caused  in  jiart  hv  poor 
maintenance  or  careless  operation  are 
not  malfunctions.  Yon  are  reejuired  to 
complete  monitoring  svstem  nipairs  in 
n:s|)onse  to  monitoring  system 
malfunctions  or  ont-of-control  periods 
and  to  return  the  monitoring  system  to 
operation  as  expeditionslv  as 
practicable. 

(c)  Yon  may  not  use  data  recorded 
during  monitoring  .system  maifnnetions 
or  out-of-control  jieriods.  rejiairs 
as.s(x:iated  with  monitoring  system 
malfunctions  or  ont-of-control  periods, 
or  re(]uired  monitoring  system  (jiiality 
a.ssnrance  or  control  activities  in  data 
averages  and  caicniations  used  to  rejiort 
jani.s.sions  or  operating  levels.  Yon  must 
record  and  make  available  ujion  request 
results  of  f^MS  jierformance  audits  and 
dates  and  duration  of  jieriods  when  the 


CM.S  is  out  of  control  to  conqiletion  of 
the  corrective  actions  necessary  to 
return  the  CM.S  to  operation  consistent 
with  yonr  site-.specific  monitoring  plan. 
Yon  must  use  all  the  data  collected 
during  all  other  periods  in  assessing 
compliance  and  the  operation  of  the 
control  device  and  associated  control 
sy.stem. 

(d)  Except  for  jieriods  of  monitoring 
system  malfunctions,  repairs  associated 
with  monitoring  sy.stem  malfunctions, 
and  reejnired  monitoring  .system  ciuality 
assurance  or  (piality  control  activities 
(including,  as  applicable,  system 
accuracy  audits,  calihration  checks,  and 
required  zero  and  sjian  adjustments), 
failure  to  colhx:t  recpiired  data  is  a 
deviation  of  the  monitoring 
recpiirements.  In  calculating  monitoring 
results,  do  not  n.se  any  data  collected 
during  periods  when  the  monitoring 
system  is  out  of  control  a.s  specified  in 
your  site-specific  monitoring  ])lan, 
while  conducting  repairs  a.ssociated 
with  periods  when  the  monitoring 
system  is  out  of  control,  or  while 
conducting  nupiired  monitoring  system 
(piality  a.ssnrance  or  (pialitv  control 
activities.  You  must  calculate 
monitoring  results  using  all  other 
monitoring  data  collected  while  the 
proce.ss  is  oiierating.  You  must  re])ort  all 
periods  when  the  monitoring  system  is 
out  of  control  in  vour  annual  report. 

■  21.  .Section  83.7540  is  revised  to  read 
a.s  follows: 

§63.7540  How  do  I  demonstrate 
continuous  compliance  with  the  emission 
limitations,  fuel  specifications  and  work 
practice  standards? 

(a)  You  inii.st  demonstrate  continuous 
compliance  with  each  emission  limit  in 
Tables  1  and  2  or  11  through  13  to  this 
suhjiart,  the  work  jiractice  .standards  in 
Table  3  to  this  suhjiart,  and  the 
operating  limits  in  'Fable  4  to  this 
subpart  that  apjilies  to  you  according  to 
the  methods  specified  in  Table  8  to  this 
snbjiart  and  jiaragrajihs  (a)(1)  through 
(19)  of  this  section. 

(1)  Following  the  date  on  which  the 
initiid  comjiliance  demonstration  is 
completed  or  is  required  to  be 
conqileted  under  §§83.7  and  83.7510, 
whichever  date  comes  fir.st.  operation 
above  the  (istablished  maximum  or 
below  the  (established  minimum 
operating  limits  shall  constitute  a 
deviation  of  established  operating  limits 
listed  in  Table  4  of  this  snbpart  (ixcejit 
during  jjerformance  tests  conducted  to 
(l(3termine  comiiliance  with  the 
emi.ssion  limits  or  to  establish  new 
ojierating  limits.  Operating  limits  mn.st 


he  confirmed  or  re(!.stabli.sh(!(l  during 
p(!rforinan(:e  tests. 

(2)  A.s  sp(!cifie(l  in  §  83.755()(c),  von 
mn.st  keej)  records  of  the  type  and 
amount  of  all  fuels  burned  in  (;ach 
boiler  or  process  heater  during  the 
reporting  period  to  demonstrate  that  all 
fuel  typ(!.s  and  mixtures  of  fuels  burned 
woidd  resnlt  in  eilh(!r  of  the  following: 

(i)  h()W(3r  emissions  of  HCl,  mercurv, 
and  'F.SM  than  the  ajijilicahh!  emi.ssion 
limit  for  (!ach  jKillutant,  if  yon 
demonstrate  compliance  through  fuel 
analysis. 

(ii)  Lower  fuel  input  of  chlorine, 
mercury,  and  T.SM  than  the  maximum 
valiuis  calcidated  during  the  last 
performance  test,  if  you  demonstrate 
compliance  through  jierformance 
t(;sting. 

(3)  If  you  deiuonstrate  compliance 
with  an  applicable  IlOl  emission  limit 
through  fuel  analysis  for  a  solid  or 
li(pii(l  fuel  and  you  plan  to  burn  a  new 
ty])e  of  solid  or  li(|ni(l  fuel,  yon  must 
recalc(date  the  11(3  emission  rate  using 
F(ination  12  of  §83.7530  according  to 
])aragraphs  (a)(3)(i)  through  (iii)  of  this 
.s(!cti()n.  You  are  not  re(iuire(l  to  conduct 
fuel  analvses  for  the  fuels  descrilHul  in 

§  83.751()(a)(2)(i)  through  (iii).  You  may 
exclude  the  fuels  described  in 
§  83.751()(a)(2)(i)  through  (iii)  when 
recalcidating  the  H(;i  emission  rate. 

(i)  You  must  det(;rmine  the  chlorine 
concentration  for  anv  new  fuel  tvjie  in 
units  of  pounds  per  million  Btu,  ba.sed 
on  siqiplier  data  or  your  own  fuel 
analysis,  according  to  the  jirovisions  in 
yonr  .site-s])ecific  fuel  analysis  plan 
develojied  according  to  §  83.7521(b). 

(ii)  You  must  determine  the  new 
mixture  of  fuels  that  will  have  the 
highest  content  of  chlorine. 

(iii)  R(;calculate  the  HCl  emission  rate 
from  your  hoiler  or  proc(;.s.s  heat(3r  under 
these  new  conditions  using  E(juation  12 
of  §83.7530.  'Fhe  recalculated  HCl 
emission  rate  must  be  less  than  the 
ajiplicable  emission  limit. 

(4)  If  yon  demonstrate  comjiliance 
with  an  apjilicable  HCl  emission  limit 
through  performance  t(;.sting  and  yon 
plan  to  burn  a  new  tyjK)  of  fuel  or  a  new 
luixtnre  of  fuels,  you  mn.st  recalcidate 
the  maximum  chlorine  injuit  using 
lupiation  7  of  §  83.7530.  If  the  results  of 
recalcidating  the  maximum  chlorine 
input  using  E(|uati()n  7  of  §83.7530  are 
greater  than  the  maximum  chlorine 
input  level  established  during  the 
previous  jierformance  test,  then  yon 
must  conduct  a  new  performance  test 
within  80  days  of  burning  the  new  fuel 
type  or  fuel  mixture  according  to  the 
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j)ro(;(Klur(;s  in  S  83.7520  to  donionslrato 
tliat  tlu;  H(3  omissions  do  not  oxoood 
tho  (miission  limit.  You  must  also 
establish  now  operating  limits  based  on 
this  ])erformau(:e  test  according  to  the 
])roceiliires  in  §  03.7550(1)).  In 
recalculating  the  maximum  chlorine 
input  and  establishing  the  new 
operating  limits,  yon  are  not  recpiireil  to 
conduct  fuel  analyses  lor  and  include 
the  fuels  descriheil  in  ^  03.751 0(al(2)(i) 
through  (iii). 

(5)  If  yon  demonstrate  compliance 
with  an  applicable  mercurv  emi.ssion 
limit  through  fuel  analysis,  and  yon 
])lan  to  burn  a  new  type  of  fuel,  you 
must  recalculate  the  mercury  emi.ssion 
rate  using  Ecpiation  13  of  03.7530 
according  to  the  proc.edures  si)ecified  in 
paragraphs  (a)(5Ki)  through  (iii)  of  this 
.section.  You  are  not  reipiired  to  conduct 
fuel  analyses  for  the  fuels  described  in 
§  03.7510(a)(2)(i)  through  (iii).  You  may 
exclude  the  fuels  de.scrihed  in 
S 03.7510(a)(2)(i)  through  (iii)  when 
recalculating  the  mercury  emi.ssion  rate. 

(i)  Yon  must  determine  the  mercurv 
concentration  for  any  new  fuel  type  in 
units  of  pounds  per  million  Htn,  ha.sed 
on  .su])plier  data  or  your  own  fuel 
analysis,  according  to  the  provisions  in 
your  site-s])ecific  fuel  analysis  plan 
developed  according  to  §  03.7521  (h). 

(ii)  You  miKst  determine  the  new 
mixture  of  fuels  that  will  have  the 
highest  content  of  mercury. 

(iii)  Ret:alcnlate  the  mercurv  emission 
rate  irom  yonr  boiler  or  proc:e.ss  heater 
under  these  new  conditions  using 
Ecpiation  13  of  §  83. 7530.  The 
recalcidated  mercury  emission  rate  must 
he  less  than  the  applicable  emi.ssion 
limit. 

(0)  If  yon  demonstrate  compliance 
with  an  applicable  mercurv  emission 
limit  through  performance  testing,  and 
you  plan  to  burn  a  new  type  of  fuel  or 
a  new  mixture  of  fuels,  yon  mu.st 
recalculate  the  maximum  mercury  input 
using  Equation  8  of  §05.7530.  If  the 
results  of  recalc:ulating  the  maximum 
mercury  input  using  Equation  8  of 
§03.7530  are  higher  than  the  maxinmm 
mercurv  input  level  e.stahlished  during 
the  ])reviou.s  performance  test,  then  you 
mn.st  conduct  a  new  ])erformance  test 
within  00  days  of  burning  the  new  fuel 
ty])e  or  fuel  mixture  according  to  the 
procedures  in  §03.7520  to  demonstrate 
that  the  mercurv  emissions  do  not 
exceed  the  emission  limit.  You  must 
al.so  establish  new  o))erating  limits 
based  on  this  j)erformance  test 
according  to  the  procedures  in 
§05.7530(1)).  You  are  not  required  to 
conduct  fuel  analyses  for  the  fuels 
described  in  §  03.7510(a)(2)(i)  through 
(iii).  You  may  exclude  the  fuels 
de.scrihed  in  §  03.751 0(a)(2)(i)  through 


(iii)  when  recalculating  the  mercurv 
emission  rate. 

(7)  If  yonr  unit  is  controlled  with  a 
fabric  filter,  and  yon  demonstrate 
continnons  com])liance  using  a  hag  leak 
detection  system,  you  must  initiate 
c:orrective  action  within  1  hour  of  a  hag 
leak  detection  system  alert  and 
com])lete  corrective  actions  as  soon  as 
])ractical,  and  operate  and  maintain  the 
fabric  filter  .sy.stem  such  that  the  periods 
which  would  cau.se  an  alert  are  no  more 
than  5  ])ercent  of  the  operating  time 
during  a  0-month  period.  Yon  niust  al.so 
keep  records  of  the  date.  time,  and 
duration  of  each  alert,  the  time 
corrective  action  was  initiated  and 
completed,  and  a  brief  de.scrij)tion  of  the 
cause  of  the  alert  and  the  corrective 
action  taken.  You  mu.st  also  record  the 
percent  of  the  operating  time  during 
each  0-month  period  that  the  conditions 
exist  for  an  alert.  In  calculating  this 
operating  time  percentage,  if  in.spec:tion 
of  the  fabric  filter  demonstrates  that  no 
coiTective  action  is  retpiired,  no  alert 
time  is  counted.  If  coirective  action  is 
recpiired,  each  alert  shall  he  counted  as 

a  minimum  of  1  hour.  If  yon  take  longer 
than  1  hour  to  initiate  coirective  action, 
the  alert  time  shall  he  counted  as  the 
actual  amount  of  time  taken  to  initiate 
corrective  action. 

(8)  To  demonstrate  compliance  with 
the  ai)plicahle  alternative  (X)  CiEMS 
emi.ssion  limit  listed  in  Tables  1. 2,  or 
11  through  13  to  this  suhpart,  yon  mn.st 
meet  the  requirements  in  i)aragra])h.s 
(a)(8)(i)  through  (iv)  of  this  .section. 

(i)  Continuouslv  monitor  (X) 
according  to  §§  03.7525(a)  and  03.7535. 

(ii)  Maintain  a  (X)  emission  level 
below  or  at  yonr  applicable  alternative 
(XI  CEMS-hased  standaril  in  Tables  1  or 
2  or  11  through  15  to  this  suhpart  at  all 
times  the  affected  unit  is  operating. 

(iii)  Keep  records  of  C(1  levels 
according  to  §  05.7555(h). 

(iv)  You  must  record  and  make 
available  upon  leqnest  results  of  (XI 
(^EMS  performance  audits,  dates  and 
duration  of  periods  when  the  CXD  GEMS 
is  out  of  t;ontrol  to  completion  of  the 
corrective  actions  necessary  to  return 
the  (X)  (]EMS  to  operation  consistent 
with  your  site-specific  monitoring  j)lan. 

(9)  The  owner  or  operator  of  a  boiler 
or  proce.ss  heater  using  a  PM  (iPMS  or 

a  PM  (’EMS  to  meet  reejnirements  of  this 
.suh])art  shall  install,  certify,  operate, 
and  maintain  the  PM  (iPMS  or  PM 
(iEMS  in  accoi'dance  with  vonr  site- 
s])ecific  monitoring  plan  as  inquired  in 
§05.75()5(d). 

(10)  If  yonr  boiler  or  ])roce.ss  heater 
has  a  heat  input  ca])acity  of  10  million 
Btu  per  hour  or  greater,  yon  must 
conduct  an  annual  tune-up  of  the  boiler 
or  j)roce.s.s  healer  to  demonstrate 


continuous  compliance  as  specified  in 
j)aragraphs  (a)(10)(i)  through  (vi)  of  this 
.section.  This  frequency  does  not  apj)ly 
to  limited-use  boilers  and  proce.ss 
heaters,  as  defined  in  §05.7575,  or  units 
with  continuous  oxygen  trim  sy.stems 
that  maintain  an  o])tinunn  air  to  fuel 
ratio. 

(i)  As  applicable,  inspect  the  burner, 
and  clean  or  replace  any  components  of 
the  hnrner  as  nece.ssarv  (you  may  delay 
the  burner  inspection  until  the  next 
.scheduled  unit  shutdown).  Units  that 
produce  electricity  for  .sale  may  delay 
the  hnrner  inspection  until  the  first 
outage,  not  to  exceed  50  months  from 
the  previous  inspection.  At  units  where 
entry  into  a  piece  of  proce.ss  equipment 
or  into  a  storage  vessel  is  required  to 
complete  the  tune-up  inspections, 
inspections  are  required  only  during 
planned  entries  into  the  storage  vessel 
or  process  equipment: 

(ii)  Inspect  the  tlame  pattern,  as 
aj)plicahle,  and  adjust  the  burner  as 
neces.sarv  to  optimize  the  flame  pattern. 
The  adjustment  should  he  consi.stent 
with  the  mannfactnrer’s  specifications, 
if  available: 

(iii)  Inspect  the  system  contiolling  the 
air-to-fnel  ratio,  as  applicable,  and 
ensure  that  it  is  correctly  calihiated  and 
functioning  ])roperly  (yon  may  delay  the 
ins])ection  until  the  next  scheduled  unit 
shutdown).  Units  that  produce 
electricity  for  .sale  may  delay  the 
inspection  until  the  first  outage,  not  to 
exceed  5(i  months  from  the  previous 
inspection: 

(iv)  0])timize  total  emissions  of  (X). 
This  optimization  should  he  consistent 
with  the  manuiat:tnrer'.s  .s])ecification.s, 
if  available,  and  with  anv  NO\ 
requirement  to  which  the  unit  is  subject: 

(v)  Measure  the  concentrations  in  the 
effluent  stream  of  (X)  in  parts  ])er 
million,  by  volume,  and  oxygen  in 
volume  percent,  before  and  after  the 
adjustments  are  made  (measurements 
may  he  either  on  a  dry  or  wet  basis,  as 
long  as  it  is  the  same  basis  before  and 
after  the  adjustments  are  made). 
Measurements  may  he  taken  using  a 
portable  C(1  analyzer:  and 

(vi)  Maintain  on-site  and  submit,  if 
recjnested  by  the  Administrator,  an 
annual  report  containing  the 
information  in  paragra])h.s  (a)(1())(vi)(A) 
thiongh  ((i)  of  this  .section, 

(A)  The  t:oncentrations  of  (X)  in  the 
effluent  stream  in  parts  ))er  million  by 
volume,  and  oxygen  in  volume  percent, 
measured  at  high  fire  or  tyi)ical 
operating  load,  before  and  after  the 
tune-np  of  the  boiler  or  process  heater: 

(B)  A  description  of  any  corrective 
actions  taken  as  a  part  of  the  tnne-up: 
and 
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(C)  The  tyi)e  and  amount  ortnol  used 
over  the  12  niontlis  ja  ior  to  the  tnne-np, 
hut  only  it  the  unit  was  physically  and 
legally  capable  ol  using  more  than  one 
type  of  tuel  during  that  period.  Units 
.sharing  a  fuel  meter  may  ci.stimale  the 
fuel  used  hv  each  unit. 

(11)  If  your  hoiler  or  |)rocess  heater 
has  a  heat  input  ca])acity  of  less  than  10 
million  lltn  per  hour  (except  as 
.specified  in  paragraph  (a)(12)  of  this 
.section),  you  must  conduct  a  hiennial 
tune-up  of  the  hoiha'  or  process  heater 
as  specified  in  j)aragraphs  (a)(10)(i) 
through  (vi)  of  this  .section  to 
demonstrate  continuous  coinj)liance. 

(12)  If  your  hoiler  or  jnocess  heater 
has  a  continuous  oxygen  trim  system 
that  maintains  an  optimmn  air  to  fuel 
ratio,  or  a  heat  input  capacity  of  less 
than  or  equal  to  .5  million  Btn  per  hour 
and  the  unit  is  in  the  units  designed  to 
hum  gas  1:  units  designed  to  hum  gas 

2  (other):  or  units  designed  to  hum  light 
licpiid  suhcategories.  or  meets  the 
definition  of  limited-use  hoiler  or 
process  heater  in  §88.7575.  you  must 
conduct  a  tune-up  of  the  hoiler  or 
jirocess  luiater  every  5  years  as  sj)ecified 
in  paragra])hs  (a)(l())(i)  through  (vi)  of 
this  section  to  demonstrate  continuous 
compliance.  Yon  may  delay  the  hurner 
inspection  specified  in  paragra])h 
(a)(1())(i)  of  this  section  until  the  next 
.scheduled  or  unscheduled  unit 
.shutdown,  hut  yon  must  inspect  each 
hurm!r  at  least  once  everv  72  months. 

(18)  If  the  unit  is  not  operating  on  the 
re(]uired  date  for  a  tune-uj).  the  tnne-uj) 
must  he  conducted  within  80  calendar 
days  of  startnj). 

(14)  If  yon  are  using  a  (iKMS 
measuring  mercurv  emissions  to  meet 
re{|uirements  of  this  suhpart  vou  mu.st 
install,  certify',  operate,  and  maintain 
the  mercurv  CKMS  as  specified  in 
paragraphs  (a)(14)(i)  and  (ii)  of  this 
section. 

(i)  Oj)erate  the  mercurv  (]EMS  in 
accordanc;e  with  performance! 
.specification  12A  of  40  CFR  jiart  00. 
ajjpendix  B  or  operate  a  sorhent  traj) 
based  int(!grated  monitor  in  accordance 
with  performance  sjiecification  12B  of 
40  (iFR  part  00.  appendix  B.  The 
duration  of  the  performance  test  must  he 
the  maximum  of  80  unit  operating  days 
or  720  hours.  For  each  day  in  which  the 
unit  operates,  you  mu.st  oletain  hourly 
mercurv  concentration  data,  anil  .stack 
gas  volumetric  flow  rate  data. 

(ii)  If  vou  are  using  a  mercurv  (iEMS. 
you  mu.st  install,  operate,  calibrate,  and 
maintain  an  instrument  for 
continuously  measuring  and  recording 
the  mercury  ma.ss  emissions  rate  to  the 
atmosphere  according  to  the 
requirements  of  performance 
specifications  0  and  12A  of  40  (TR  part 


(iO,  appendix  B.  and  iiuality  assurance 
procedure  0  of  40  Uf'R  part  00,  aiipendix 
F. 

(15)  If  you  are  using  a  U.FMS  to 
measure  IK'.l  emissions  to  meet 
requirements  of  this  suhpart,  vou  mu.st 
install,  certify,  operate,  and  maintain 
the  1  KM  (M^MS  as  .s|)ecified  in 
])aragraphs  (a)(15)(i)  and  (ii)  of  this 
section.  This  option  for  an  affected  unit 
takes  effect  on  the  date  a  final 
|)erformance  specification  for  an  HCl 
(M'iMS  is  |)nhlished  in  the  Federal 
Register  or  the  date  of  ai)proval  of  a  site- 
specific  monitoring  plan. 

(i)  Operate  the  continuous  (iini.ssions 
monitoring  system  in  accordance  with 
the  aj)])licahle  performance 
sjiecification  in  40  (]FR  part  00. 
appendix  B.  rhe  duration  of  the 
performance  test  must  hi!  the  maximum 
of  80  unit  operating  days  or  720  hours. 
For  each  day  in  which  the  unit  operates, 
yon  must  obtain  hourly  IKM 
concentration  data,  and  stac.k  gas 
volumetric  flow  rate  data. 

(ii)  If  you  are  using  a  IKM  (MiMS,  you 
must  in.stall,  operate,  calibrate,  and 
maintain  an  instrument  for 
continuously  measuring  and  recording 
the  IKM  mass  emi.ssions  rate  to  the 
atmos])here  according  to  the 
requirements  of  the  applicable 
l)eriormance  sjiecific.ation  of  40  (M^’R 
part  ()0,  apj)i!ndix  B,  and  the  quality 
assurance  |)rocedures  of  40  (M'd^  part  (iO, 
appendix  F. 

(10)  If  you  demonstrate  compliance 
with  an  applicable  M'SM  emi.ssion  limit 
through  performance  testing,  and  vou 
plan  to  burn  a  new  type  of  fuel  or  a  new 
mixture  of  fuels,  you  must  recalculate 
the  maximum  M\SM  input  using 
Equation  9  of  §08.7580.  If  the  results  of 
recalculating  the  maximum  TSM  in])ut 
using  Equation  9  of  §  08.7580  are  higher 
than  the  maximnm  total  selec.ted  inj)ut 
level  estahlished  during  the  previous 
performance  test,  then  yon  must 
conduct  a  new  performance  test  within 
00  day's  of  hurning  the  new  fuel  tvpe  or 
fuel  mixture  according  to  the 
])rocedures  in  §08.7520  to  demonstrate 
that  the  M’SM  emissions  do  not  exceed 
the  emi.ssion  limit.  You  must  akso 
establish  new  o])erating  limits  based  on 
this  performance  test  according  to  the 
j)rocedures  in  §  08.758t)(h).  You  are  not 
required  to  conduct  fuel  analv.ses  for  the 
fuels  de.scrihed  in  §  08.751 0(a)(2)(i) 
through  (iii).  You  may  exclude  the  fuels 
descrilied  in  §  08. 7510(a)(2)(i)  through 

(iii)  when  recalculating  the  M’SM 
emi.ssion  rate. 

(17)  If  yon  demonstrate  compliance 
with  an  applicable  M’SM  emission  limit 
through  fuel  analysis  for  .solid  or  liquid 
fuels,  and  vou  j)lan  to  hum  a  new  type 
of  fuel,  you  niiKst  recalculate  the  M’SM 


emission  rate  using  Equation  14  of 
§()8.758()  ac.cording  to  the  jirocedures 
specified  in  jiaragraphs  (a)(5)(i)  through 

(iii)  of  this  section.  Sh)u  are  not  required 
to  conduct  fuel  analyses  for  the  fuels 
descrihiul  in  §  08.751  ()(a)(2)(i)  through 
(iii).  You  may  exclude  the  fuels 
described  in  §()8.751()(a)(2)(i)  through 
(iii)  when  recalculating  the  M’SM 
emission  rate. 

(i)  You  must  determine  the  M’SM 
concentration  for  any  new  fuel  tyjK!  in 
units  of  pounds  jier  million  Btu,  based 
on  sui)plier  data  or  your  own  fuel 
analvsis,  according  to  the  i)rovisions  in 
your  .site-s])ecific  fuel  analysis  i)lan 
developed  according  to  §  08.7521(h). 

(ii)  You  must  determine  the  new 
mixture  of  fuels  that  will  have  the 
highest  content  of  TSM. 

(iii)  Recalculate  the  M'SM  emission 
rate  from  your  hoiler  or  jjrocess  heater 
under  these  new  conditions  using 
Equation  14  of  §08.7580.  M’he 
recalculated  M’SM  emission  rate  must  he 
le.ss  than  the  a])])licahli!  emission  limit. 

(18)  If  you  demonstrate  continnous 
FM  emissions  compliance  with  a  FM 
(M’MS  you  will  use  a  FM  (M’MS  to 
establish  a  site-specific  operating  limit 
corresponding  to  the  results  of  the 
lierformance  te.st  demon.strating 
com])liance  with  the  FM  limit.  You  will 
conduct  your  performance  te.st  using  the 
test  method  criteria  in  M’ahle  5  of  this 
suh])art.  You  will  use  the  FM  (M’MS  to 
denionstrati!  continuous  i:omi)liance 
with  this  operating  limit.  You  must 
repeat  the  performance  te.st  annually 
and  reassess  and  adjust  the  site-specific 
operating  limit  in  accordance  with  the 
results  of  the  performance  test. 

(i)  M’o  determine  c.ontinuous 
i:om])lianci!.  von  must  record  the  FM 
CM^MS  output  data  for  all  periods  when 
the  process  is  o])erating  and  the  FM 
(M^MS  is  not  out-of-control.  You  must 
demonstrate  continuous  compliance  by 
using  all  qualitv-assured  hourlv  average 
data  collected  by  the  FM  CFM.S  for  all 
ojjerating  hours  to  calculate  the 
arithmetic  average  operating  parameter 
in  units  of  the  oi)erating  limit 
(milliamps)  on  a  8()-day  rolling  average 
basis.  u])dated  at  the  end  of  each  new 
hoiler  or  jirocess  heater  operating  hour. 

(ii)  For  any  deviation  of  the  8()-day 
rolling  FM  (M’MS  average  value  from  the 
estahlished  oi)i!rating  ])arami!ter  limit, 
you  mu.st: 

(A)  Within  48  hours  of  the  deviation, 
visnallv  ins])ect  the  air  ])ollution  control 
device  (AlT’.n): 

(B)  If  ins])i!ction  of  the  AFfMl 
identifies  the  cause  of  the  deviation, 
take  corrective  ac.tion  as  soon  as 
possible  and  return  the  FM  UFMS 
measurement  to  within  the  e.stahlishud 
value:  and 
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(C)  Within  30  days  of  the  deviation  or 
at  the  time  of  the  annual  (:oin|)lian(;e 
test,  whichever  comes  first,  conduct  a 
PM  emissions  com])liance  test  to 
determine  compliance  with  the  I’M 
emissions  limit  and  to  verify  or  re- 
estahlish  the  (il’MS  o|)(!rating  limit.  You 
ari!  not  re(|nir(;d  to  conduct  additit)nal 
testing  for  any  deviations  that  occur 
hiitween  the  time  of  the  original 
deviation  and  the  PM  (miissions 
com])liance  test  recpiired  under  this 
paragraph. 

(iii)  PM  (iPMS  deviations  from  the 
oi)erating  limit  leading  to  more  than 
four  reciuired  performance  tests  in  a  12- 
month  ojjerating  period  constitute  a 
.separate  violation  of  this  suhi)art. 

(19)  If  yon  choose  to  com])Iy  with  the 
PM  filterahle  emissions  limit  hy  using 
PM  CEMS  you  mu.st  install,  certify, 
operate,  and  maintain  a  PM  CEMS  and 
record  the  output  of  the  PM  CEMS  as 
s])ecified  in  paragraphs  (a)(lt))(i) 
through  (vii)  of  this  .section.  The 
com])liance  limit  will  he  exi)re.s.sed  as  a 
3()-day  rolling  average  of  the  mnneric;al 
emissions  limit  value  apj)licahle  for 
your  unit  in  Tables  1  or  2  or  1 1  through 
1 3  of  this  suhpart. 

(i)  Install  and  certifv  vour  PM  (iEMS 
according  to  the  procfulnres  and 
re(inir(!ment.s  in  Performance 
Specification  11 — Spec:ification.s  and 
'I’est  Procedures  for  Particulate  Matter 
Continuous  Emission  Monitoring 
Systems  at  Stationarv  .Sources  in 
A])])endix  B  to  ]wrt  80  of  this  chapter, 
using  te.st  criteria  outlined  in  Table  V  of 
this  rule.  The  reportable  measurement 
output  from  the  PM  CEM.S  mu.st  he 
expressed  in  units  of  the  a])plicahle 
emissions  limit  (e.g.,  Ih/MMBtu.  Ih/ 
MWh). 

(ii)  Operate  and  maintain  your  PM 
CEMS  according  to  the  procedures  and 
recpiirements  in  Procedure  2 —  Quality 
Assurance  Reciuirements  for  Particadate 
Matter  Continuous  Emission  Monitoring 
Systemis  at  Stationary  Sources  in 
Ap])endix  h’  to  part  00  of  this  chapter. 

(A)  You  mu.st  conduct  the  relative 
response  audit  (RRA)  for  your  PM  CEMS 
at  least  once  annnallv. 

(B)  You  must  conduct  the  relative 
correlation  audit  (RCA)  for  your  PM 
Cl'iM.S  at  least  once  ev(?ry  3  years. 

(iii)  (Collect  PM  CiEMS  hourly  average 
output  data  for  all  boiler  o])erating 
hours  exce])t  as  indicated  in  paragraph 
(i)  of  this  .section. 

(iv)  (ialculate  the  arithmetic  30-day 
rolling  average  of  all  of  the  hourly 
average  PM  (iEMS  ontjjut  data  collected 
during  all  nonexempt  boiler  or  process 
heater  operating  hours. 

(v)  Yon  mu.st  collect  data  n.sing  the 
PM  CEMS  at  all  times  the  unit  is 
operating  and  at  the  intervals  specified 


this  paragraj)h  (a),  exce])t  for  periods  of 
monitoring  system  malfunctions,  repairs 
associated  with  monitoring  system 
malfunctions,  and  recpiired  monitoring 
system  (piality  a.ssurance  or  (pialitv 
control  activities. 

(vi)  You  must  u.se  all  the  data 
collected  during  ail  boiler  or  i)roces.s 
heater  operating  hours  in  asse.ssing  the 
com])lianc(!  with  vonr  opinating  limit 
except; 

(A)  Any  data  collected  during 
im)nitoring  system  malfunctions,  repairs 
associated  with  monitoring  svstcnn 
malfunctions,  or  re(]uired  monitoring 
system  (piality  a.ssurance  or  control 
activities  conducted  during  monitoring 
system  malfunctions  in  calculations  and 
report  any  such  periods  in  vonr  annual 
deviation  rejiort; 

(B)  Any  data  collected  during  periods 
when  the  monitoring  system  is  out  of 
control  as  siiecified  in  your  site-specific 
monitoring  plan,  rej)airs  associated  with 
periods  when  the  monitoring  system  is 
out  of  control,  or  recpiired  monitoring 
sy.stem  (piality  a.ssurance  or  control 
activities  conducted  during  out  of 
control  periods  in  calculations  u.sed  to 
report  emissions  or  ojierating  levels  and 
report  any  such  jjeriods  in  your  annual 
deviation  rejiort; 

((i)  Any  data  recorded  during  jxaiods 
of  .startup  or  shutdown. 

(vii)  Yon  must  record  and  make 
available  ujxm  reipiest  results  of  PM 
(lEMS  system  jierformance  audits,  dates 
and  duration  of  periods  when  the  PM 
(lEMS  is  out  of  control  to  completion  of 
the  corrective  actions  necessary  to 
return  the  PM  CiEMS  to  operation 
consi.stent  with  your  sitmspecific 
monitoring  ])lan. 

(h)  You  mu.st  report  each  in.stance  in 
which  you  did  not  meet  each  emission 
limit  and  ojierating  limit  in  Tables  1 
through  4  or  11  through  13  to  this 
siihjiart  that  ajijily  to  yon.  These 
instances  are  deviations  from  the 
emi.ssion  limits  or  operating  limits, 
respectively,  in  this  suhjiart.  3’he.se 
deviations  mii.st  he  reported  according 
to  the  reipiirements  in  §  03.7.'5.'>(). 

(c)  If  you  elected  to  demonstrate  that 
the  unit  meets  the  specification  for 
mercury  for  the  unit  designed  to  burn 
gas  1  siihcategory,  you  must  follow  the 
sampling  frerpiency  specified  in 
])aragraphs  (c)(1)  through  (4)  of  this 
.s(;cti()n  and  conduct  this  .sampling 
according  to  the  procedures  in 

03.7.'j21  (f)  through  (i). 

(1)  If  the  initial  mercury  constituents 
in  the  ga.seous  fuels  are  imiasured  to  he 
(Hpial  to  or  less  than  half  of  the  nua'cury 
specification  as  (hdined  in  §  03.7.'j7.'}. 
yon  do  not  lunnl  to  conduct  furtlnir 
sam])ling. 


(2)  If  the  initial  mercury  con.stituents 
are  greater  than  half  hut  (upial  to  or  less 
than  75  jjercent  of  the  UKircury 
.sp(!cification  as  defimul  in  S  03.7.'j7.'i, 
yon  will  conduct  semi-annual  sampling. 

If  0  consecutive  semi-annual  fuel 
analyses  demonstrate  .'50  percent  or  hxss 
of  the  mercury  spricification,  you  do  not 
iKMul  to  conduct  further  sampling.  If  anv 
.s(!mi-annual  sample  exc(;(!d.s  75  percent 
of  the  mercury  sjxicification,  you  must 
niturn  to  monthly  .sampling  for  that  fuel, 
until  12  months  of  fuel  anaiys(\s  again 
are  less  than  75  percent  of  the 
compliance  level. 

(3)  If  the  initial  mercury  con.stituents 
are  greater  than  75  percent  of  the 
mercury  s])ecificati()n  as  defimxl  in 
§03.7575.  you  will  conduct  monthlv 
sainjiling.  If  12  consecutive  monthly 
fuel  analy.s(i.s  demonstrate  75  percent  or 
l(!.ss  of  the  iiKircurv  specification,  you 
may  drjcrease  the  fuel  analysis 
hHupiency  to  semi-annnal  for  that  fuel. 

(4)  If  the  initial  sainjde  exceeds  the 
mercury  .sp(;cificati()n  as  defimid  in 
§03.7575,  each  affected  hoihir  or 
])roces.s  luiater  combusting  this  fuel  is 
not  part  of  the  unit  designed  to  burn  gas 
1  siihcategory  and  must  he  in 
compliance  with  the  emission  and 
operating  limits  for  the  appropriate 
siihcategory.  You  may  elect  to  conduct 
additional  monthly  ,sam])ling  while 
comjilying  with  the.se  emissions  and 
operating  limits  to  demon.strate  that  the 
fuel  (|ualifies  as  another  gas  1  fuel.  If  12 
consecutive  monthly  fuel  analy.ses 
.samjiles  are  at  or  below  the  mercurv 
specification  as  defined  in  §03.7575, 
each  affected  boiler  or  process  heater 
combusting  the  fuel  can  elect  to  switch 
hack  into  the  unit  designed  to  hum  gas 

1  .siihcategory  until  the  mercury 
specification  is  exceeded. 

(d)  For  startup  and  .shutdown,  you 
must  meet  the  work  practice  standards 
according  to  item  5  of  Table  3  of  this 
suhjiart. 

■  22.  Section  03.7541  is  amended  hy 
revising  paragraphs  (a)(3)  and  (4)  to  read 
as  follows: 

§  63.7541  How  do  I  demonstrate 
continuous  compliance  under  the 
emissions  averaging  provision? 

***** 

(a)*  *  * 

(3)  For  each  existing  unit  participating 
in  the  emissions  averaging  option  that  is 
e(|ui|)j)e(l  with  a  wet  .scruhher,  maintain 
the  3()-(lay  rolling  average  parameter 
values  at  or  above  the  ojierating  limits 
established  during  the  mo.st  recent 
performance  test. 

(4)  For  each  existing  unit  participating 
in  the  emissions  averaging  ojition  that 
has  an  approved  alternative  ojierating 
parameter,  maintain  the  3()-day  rolling 
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average  parameter  values  consist (;nt 
with  the  ajjproved  monitoring  plan. 

*  -k  *  *  * 


m  23.  Section  03. 7.14,1  is  amended  hy: 

■  a.  Revising  paragraj)hs  (a)  through  (c). 

■  I).  Revi.sing  ])aragraj)li.s  (e) 
introductory  text.  (e)(l),  {e)(2).  (e)(3). 
(e)(4).  (e)(.1)  introdnctorv  text,  and 
(o)(.1)(i). 

■  c.  Adding  paragraph  (e)(,1)(ii). 

■  d.  Revising  paragraphs  (e)(8)(i)  and 
(iii). 

■  e.  Revising  paragraph  (f)  introdnctorv 
text. 


■  f.  Revising  paragraphs  ("((I)  and  (2). 

■  g.  Revising  paragraphs  (h) 
introductory  text  and  (h)(1)  and  (3). 

■  h.  Removing  paragraph  (h)(4). 

The  revisions  and  addition  read  as 

follows: 


§63.7545  What  notifications  must  I  submit 
and  when? 

(a)  You  must  submit  to  the 
Administrator  all  of  the  notifications  in 
§§03.7(1))  and  (c),  03. 8(e).  (0(4)  and  (0). 
aiul  03.9(1))  tlirongh  (h)  that  apply  to 
you  bv  the  dates  specified. 

(h)  As  sj)iH:ined  in  §  03.9(1))(2).  if  you 
slartu])  your  affected  source  l)efoie 
lanuarv  31. 2013.  von  mn.st  submit  an 
Initial  Notification  not  later  than  120 
(lavs  after  jannarv  31.  2013. 

(c)  As  sj)ecified  in  §03.9(1))(4)  and  (.1). 
if  you  startup  your  new  or  I'econ.structed 
affected  source  on  or  after  )anuary  31 . 
2013,  you  must  submit  an  Initial 
Notification  not  later  than  1.1  davs  after 
the  actual  date  of  startu])  of  the  affected 
source. 

***** 

(e)  If  you  are  recpiired  to  conduct  an 
initial  com|)liance  demonstration  as 
specified  in  §03.7.130.  you  must  submit 
a  Notification  of  Compliance  .Status 
according  to  §  03.9(h)(2)(ii).  For  the 
initial  compliance  demonstration  for 
each  boiler  or  j)rocess  healer,  you  must 
submit  the  Notification  of  Comj)liance 
.Status,  including  all  performance  test 
results  and  fuel  analv.ses.  before  the 
clo.se  of  business  on  the  00th  day 
following  the  comj)letion  of  all 
performance  te.st  and/or  other  initial 
compliance  demonstrations  for  all  boiler 
or  process  heaters  at  the  facility 
according  to  §03.1 0(d)(2).  The 
Notification  of  (iom|)liance  .Status  rej)ort 
mu.st  contain  all  the  information 
specified  in  ])aragraphs  (e)(1)  through 
(8).  as  aj)plicable.  If  you  are  not  recpiired 
to  conduct  an  initial  com])liance 
demonstration  as  specified  in 
§ 03.7.130(a),  the  Notification  of 
(Compliance  .Status  must  only  contain 
the  information  sjiecified  in  paragraphs 
(e)(1)  and  (8). 

(1)  A  de.scrij)tion  of  the  affected 
unit(.s)  including  identification  of  which 


subcategories  the  unit  is  in,  the  design 
heat  input  ca])acity  of  the  unit,  a 
de.scription  of  the  add-on  controls  u.sed 
on  the  unit  to  comply  with  this  subpart, 
de.scription  of  the  fnel(s)  burned, 
including  whether  the  fuel(s)  were  a 
secondary  material  determined  by  von 
or  the  FPA  through  a  petition  process  to 
be  a  non-waste  under  §  241.3  of  this 
chapter,  whether  the  fuel(s)  were  a 
secondary  material  proces.sed  from 
discarded  non-hazardous  secondarv 
materials  within  the  meaning  of  §  241.3 
of  this  chapter,  and  justification  for  the 
selection  of  fuel(.s)  burned  during  the 
compliance  demonstration. 

(2)  .Summary  of  the  results  of  all 
performance  tests  and  fuel  analyses,  and 
calculations  conducted  to  demonstrate 
initial  com])liance  including  all 
established  operating  limits,  and 
including: 

(i)  Identification  of  whether  you  are 
complying  with  the  FM  emi.ssion  limit 
or  the  alternative  3\SM  emi.ssion  limit. 

(ii)  Identification  of  whether  you  are 
comj)lying  with  the  output-based 
emi.ssion  limits  or  the  heat  in])nt-ba.sed 
(i.e..  Ib/MMHtu  or  j)pm)  emi.ssion  limits, 

(3)  A  summarv  of  the  maxinunn  (X) 
emission  levels  recorded  during  the 
performance  test  to  show  that  you  have 
met  any  aj)plicable  emission  standard  in 
Tables  1. 2.  or  11  through  13  to  this 
subpart.  if  you  are  not  using  a  (X)  (;EM.S 
to  demonstrate  compliance. 

(4)  Identification  of  whether  yon  plan 
to  demonstrate  comj)liance  with  each 
apj)licable  emission  limit  through 
j)erformance  testing,  a  ('.FM.S,  or  fuel 
analysis. 

(5)  Identification  of  whether  you  ])lan 
to  demonstrate  com])liance  bv  emissions 
averaging  and  identification  of  whether 
you  ])lan  to  demon.strate  conii)liance  by 
using  efficiency  credits  through  energv 
con.servation: 

(i)  If  you  j)lan  to  demonstrate 
compliance  by  emission  averaging. 
rej)ort  the  emission  level  that  was  being 
achieved  or  the  control  technologv 
employed  on  lanuarv  31, 2013. 

(ii)  IReserved) 

***** 

(8)  *  *  * 

(i)  “This  facility  complies  with  the 
nupiired  initial  tune-n])  according  to  the 
])rocedure.s  in  §  ()3.7.140(a)(10)(i) 
through  (vi).” 

***** 

(iii)  Excej)t  for  units  that  burn  only 
natural  gas,  refinery  gas,  or  other  gas  1 
fuel,  or  units  that  (pialify  for  a  statutory 
exemption  as  provided  in  section 

1 29(g)(l )  of  the  (dean  Air  Act,  include 
the  following:  “No  .secondary  materials 
that  are  solid  waste  were  combusted  in 
any  affected  unit.” 


(1)  If  you  o])erate  a  unit  designed  to 
burn  natural  gas,  refinery  gas,  or  other 
gas  1  fuels  that  is  subject  to  this  subpart, 
and  you  intend  to  use  a  fuel  other  than 
natural  gas,  lefinery  gas,  gaseous  fuel 
subject  to  another  subpart  of  this  part, 
])art  (it),  81.  or  (ii.  or  other  gas  1  fuel  to 
fire  the  affected  unit  during  a  period  of 
natural  gas  curtailment  or  suj)ply 
interru|)tion.  as  defined  in  §(i3.7171, 
you  must  suhmit  a  notification  of 
alternative  fuel  use  within  48  hours  of 
the  declaration  of  each  period  of  natural 
gas  curtailment  or  .sn])ply  interruption, 
as  defined  in  §(>3.7171.  The  notification 
mu.st  include  the  information  specified 
in  |)aragraph.s  (f)(1)  through  (1)  of  this 
section. 

***** 

(g)  *  *  * 

(1)  The  name  of  the  owner  or  operator 
of  the  affected  source,  as  defined  in 
§(>3.7490,  the  location  of  the  source,  the 
boiler(.s)  or  process  heater(s)  that  will 
commence  burning  solid  waste,  and  the 
date  of  the  notice. 

(2)  The  currentlv  applicable 
subcategories  under  this  .sub])art. 
***** 

(h)  If  you  have  switched  fuels  or  made 
a  ])hy.sical  change  to  the  boiler  and  the 
fuel  switch  or  j)hysical  change  resulted 
in  the  api)licability  of  a  diffeient 
subcategory,  you  mu.st  provide  notice  of 
the  date  ui)on  which  you  switched  fuels 
or  made  the  physical  change  within  31) 
days  of  the  switch/change.  The 
notification  mu.st  identifv: 

(1)  The  name  of  the  owner  or  operator 
of  the  affected  source,  as  defined  in 
§(>3.7490,  the  location  of  the  source,  the 
boiler(.s)  and  jn'ocess  heater(s)  that  have 
.switched  fuels,  were  phvsicallv 
changed,  and  the  date  of  the  notice. 
***** 

(3)  The  date  upon  which  the  fuel 
.switch  or  ])hysical  change  occurred. 

■  24.  Section  (>3.7110  is  revised  to  read 
as  follows: 

§63.7550  What  reports  must  I  submit  and 
when? 

(a)  You  mu.st  submit  each  re])ort  in 
Table  9  to  this  .subj)art  that  aj)j)lie.s  to 
yon. 

(b)  Unless  the  ERA  Administrator  has 
aj)j)roved  a  different  schedule  for 
submi.ssion  of  re])orts  under  §(>3.1()(a), 
you  must  submit  each  re])ort,  according 
to  j)aragraj)h  (h)  of  this  section,  bv  the 
date  in  Table  9  to  this  sub])art  and 
according  to  the  nujuii'ements  in 
paragrai)h.s  (b)(1)  through  (4)  of  this 
section.  For  units  that  are  subject  only 
to  a  nujiiirement  to  conduct  an  annual, 
biennial,  or  1-vear  tnne-up  accoi'ding  to 
§(>3.7.14()(a)(l()).  (11),  or  (12), 
respectively,  and  not  subject  to  emi.ssion 
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limits  or  operating  limits,  vou  mav 
submit  only  an  annual,  biennial,  or  .'5- 
year  compliance  re]jort,  as  a])plical)le,  as 
sjH;cili(Hl  in  paragraphs  (1))(1)  through 
(4)  of  this  section,  instead  of  a  semi¬ 
annual  compliance  report. 

(1)  The  first  comj)liance  report  mn.st 
cover  the  ])eriod  beginning  on  the 
compliance  date  that  is  sjiecified  for 
each  boiler  or  process  heater  in 
S()3.749.'i  and  ending  on  jnly  31  or 
January  31,  whichever  date  is  the  first 
date  that  occurs  at  least  180  days  (or  1, 

2,  or  years,  as  a])])licahle,  if  submitting 
an  annual,  biennial,  or  ,'j-year 
comj)liance  report]  after  the  com])liance 
date  that  is  specified  for  vour  source  in 
§03.7495. 

(2)  The  first  compliance  rej)ort  must 
h(!  ])ostmarked  or  submitted  no  later 
than  July  31  or  January  31.  whichever 
date  is  the  first  date  following  the  end 
of  the  first  calendar  half  after  the 
compliance  date  that  is  s])ecified  for 
each  boiler  or  j)roce.ss  heater  in 
§03.7495.  'file  first  annual,  biennial,  or 
5-year  compliance  rej)ort  must  he 
])ostmarked  or  submitted  no  later  than 
January  31 . 

(3]  Each  suhsecjuent  compliance 
report  must  cover  the  semiannual 
reporting  ])eriod  from  January  1  through 
June  30  or  the  .semiannual  re])orting 
period  from  July  1  through  December 
31.  Animal,  biennial,  and  5-year 
com]diance  reports  must  cover  the 
a])])licahle  1-,  2-,  or  5-year  |)eriods  from 
January  1  to  December  31. 

(4]  Each  snhseijuent  compliance 
report  must  he  postmarked  or  submitted 
no  later  than  July  31  or  January  31. 
whichever  date  is  the  first  date 
following  the  end  of  the  .semiannual 
reporting  period.  Annual,  biennial,  and 
5-year  conpiliance  reports  must  he 
postmarked  or  submitted  no  later  than 
January  31 . 

(c)  A  comj)liance  re])ort  must  contain 
the  following  information  depending  on 
how  the  facility  chooses  to  comply  with 
the  limits  set  in  this  rule. 

(1)  If  the  facility  is  subject  to  a  the 
reijuirements  of  a  tune  nji  they  must 
submit  a  compliance  rejjorl  with  the 
information  in  paragraphs  (cj(5j(ij 
through  (ivj  and  (xivj  of  this  section. 

(2J  If  a  facility  is  comjilving  with  the 
fuel  analvsis  they  must  submit  a 
compliance  report  with  the  information 
in  paragraphs  (cK5j(iJ  through  (ivJ,  (vi), 
(xj,  (xij.  (xiiij,  (xvj  and  paragrajih  (d)  of 
this  section. 

(3j  If  a  facility  is  complying  with  the 
applicable  emissions  limit  with 
])erformance  testing  they  mu.st  submit  a 
comjjliance  re])ort  with  the  inlbrmation 
in  (cj(5j(ij  through  (ivj,  (vij,  (viij.  (ixj. 
(xi),  (xiiij,  (xvJ  and  paragraph  (dj  of  this 
.section. 


(4j  If  a  facility  is  complying  with  an 
emi.ssions  limit  using  a  CIMS  the 
com])liance  report  must  contain  the 
information  nKpiired  in  paragraphs 
(cj(5](i)  through  (viJ,  (xiJ,  (xiiij,  (xv) 
through  (xviij,  and  paragraph  (ej  of  this 
section. 

(5j(i)  Company  and  Facility  name  and 
address. 

(iij  Froce.ss  unit  information, 
emi.ssions  limitations,  and  o])erating 
parameter  limitations. 

(iiij  Date  of  report  and  beginning  and 
ending  dates  of  the  reporting  period. 

(ivj  'Fhe  total  ojierating  time  during 
the  reporting  ])eriod. 

(vj  If  yon  u.se  a  CMS,  including  CEMS, 
(XIMS,  or  CFMS,  you  must  include  the 
monitoring  equipment  mannfactnrerjsj 
and  model  numbers  and  the  date  of  the 
last  CMS  certification  or  audit. 

(vi)  The  total  fuel  u.se  by  each 
individual  boiler  or  process  heater 
subject  to  an  emission  limit  within  the 
reporting  })eriod,  including,  hut  not 
limited  to.  a  de.scrijjtion  of  the  fuel, 
whether  the  fuel  has  received  a  non- 
waste  determination  by  the  EPA  or  vonr 
basis  for  concluding  that  the  fuel  is  not 
a  waste,  and  the  total  fuel  usage  amount 
with  units  of  measure. 

(vii)  If  yon  are  conducting 
performanci!  tcists  once  every  3  y(iars 
consi.stent  with  §93.7515(1))  or  (c),  the 
date  of  the  last  2  j)erformance  tests  and 
a  statement  as  to  whether  there  have 
been  any  operational  changes  since  the 
last  ])erformance  te.st  that  could  increase 
emissions. 

(viii)  A  statement  indicating  that  yon 
hurned  no  new  tyjie.s  of  find  in  an 
individual  boiler  or  process  heater 
subject  to  an  emission  limit.  Or.  if  you 
did  burn  a  new  tyi)e  of  fuel  and  are 
subject  to  a  HCl  emission  limit,  you 
mn.st  submit  the  calculation  of  chlorine 
input,  using  Equation  7  of  §  93.7530, 
that  demon.strates  that  your  .source  is 
still  within  its  maximum  chlorine  input 
level  established  during  the  previous 
j)erformance  testing  (for  sources  that 
demon.strate  compliance  through 
l)erformanc;e  testing)  or  yon  must  submit 
the  cakadation  of  IICI  emission  rate 
using  Etjuation  12  of  §93.7530  that 
demonstrates  that  your  .source  is  still 
meeting  the  emission  limit  for  IlCl 
emi.ssions  (for  boilers  or  ])roce.ss  heaters 
that  demon.strate  compliance  through 
fuel  analysis).  If  you  burned  a  new  type 
of  fuel  and  are  subject  to  a  mercnrv 
emi.ssion  limit,  yon  mu.st  submit  the 
calculation  of  mercury  input,  using 
Ecpiation  8  of  §93.7530,  tliat 
demon.strates  that  your  .source  is  still 
within  its  maximum  mercury  input 
level  established  during  the  j)reviou.s 
j)erformance  testing  (for  sources  that 
demon.strate  com])liance  through 


performance  testing),  or  yon  mn.st 
submit  the  calculation  of  mercnrv 
emission  rate  using  Ecjnation  13  of 
§93.7530  that  demon.strates  that  vour 
.source  is  still  meeting  the  emi.ssion  limit 
for  mercnrv  emi.ssions  (for  boilers  or 
process  heaters  that  demon.strate 
compliance  through  fuel  analysis).  If 
yon  burned  a  new  type  of  fuel  and  are 
subject  to  a  'I’SM  emi.ssion  limit,  you 
must  submit  the  calculation  of 'I'SM 
input,  using  Erpiation  9  of  §93.7530, 
that  demonstrates  that  your  source  is 
.still  within  its  maxinuun  TSM  input 
level  e.stabli.shed  during  the  previous 
performance  testing  (for  sources  that 
demon.strate  compliance  through 
performance  testing),  or  you  mu.st 
submit  the  calculation  of  TSM  emi.ssion 
rate,  using  Equation  14  of  §93.7530,  that 
demonstrates  that  yonr  source  is  still 
meeting  the  emission  limit  for  TSM 
emissions  (for  boilers  or  process  heaters 
that  demon.strate  compliance  through 
fuel  analysis). 

(ix)  If  von  wish  to  burn  a  new  tvj)e  of 
fuel  in  an  individual  boiler  or  process 
heater  subject  to  an  emission  limit  and 
you  cannot  demon.strate  compliance 
with  the  maxinunn  chlorine  input 
operating  limit  using  Ikpiation  7  of 
§93.7530  or  the  maximum  mercury 
in])nt  o])erating  limit  using  Ecjiiation  8 
of  §93.7530,  or  the  maximnm  TSM 
in])ut  operating  limit  using  Eriualion  9 
of  §93.7530  yon  mu.st  include  in  the 
compliance  report  a  statement 
indicating  the  intent  to  conduct  a  new 
performance  te.st  within  90  days  of 
starting  to  burn  the  new  fuel. 

(x)  A  summary  of  any  monthly  fuel 
analyses  conducted  to  demon.strate 
compliance  according  to  §§93.7521  and 
93.7530  for  individual  boilers  or  jjrocess 
heaters  subject  to  emission  limits,  and 
any  fuel  s])ecirication  analyses 
conducted  act:ording  to  §§93.7521(11 
and  93.7530(g). 

(xi)  If  there  are  no  deviations  from  any 
emi.ssion  limits  or  operating  limits  in 
this  subpart  that  applv  to  vou,  a 
.statement  that  there  were  no  deviations 
from  the  emis.sion  limits  or  operating 
limits  during  the  reporting  period. 

(xii)  If  there  were  no  deviations  from 
the  monitoring  retjuirements  including 
no  j)eriod.s  during  which  the  C^M.Ss, 
including  CEMS.  COMS,  and  CFMS, 
were  out  of  control  as  s])ecified  in 

§  93.8(c)(7),  a  statement  that  there  were 
no  deviations  and  no  i)eriod.s  during 
which  the  CMS  were  out  of  control 
during  the  reporting  period. 

(xiii)  If  a  malfunction  occurred  during 
the  reporting  period,  the  rejrort  mu.st 
include  the  number,  duration,  and  a 
brief  de.scri])tion  for  each  type  of 
malfunction  which  occurred  during  the 
reporting  period  and  which  cau.sed  or 
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injyv  have  caused  any  applical)le 
emi.ssion  limitation  to  lx;  exceeded.  The 
rej)ort  must  also  include  a  de.scription  of 
actions  taken  by  yon  during  a 
malfunction  of  a  boiler,  process  beater, 
or  associated  air  pollution  control 
device  or  ('MS  to  minimize  emissions  in 
accordance  with  §  (i3.7.')()()(a)(3). 
including  actions  taken  to  correct  the 
malfunction. 

(xiv)  include  the  date  of  the  mo.st 
recent  tnne-iip  for  (!acb  unit  subjcict  to 
only  the  nujuireimmt  to  conduct  an 
annual,  biennial,  or  .'i-year  tune-u]) 
according  to  §(i3.7.'j40(a)(10).  (11).  or 


next  .scheduled  or  unscheduled  unit 
.shutdown. 

(xv)  If  you  plan  to  demonstrate 
compliance  by  emission  averaging, 
certify  the  emission  levid  achieved  or 
the  control  technology  employed  is  no 
le.ss  stringent  than  the  level  or  control 
technology  contained  in  the  notification 
of  compliance  status  in 
§(i3.7.‘14.'i(e)(5)(i). 

(xvi)  For  each  rej)orting  period,  the 
compliance  reports  must  include  all  of 
the  calculated  30  day  rolling  average 
values  ha.sed  on  the  daily  (]FMS  ((X) 
and  mercury)  and  CIPMS  (FM  (-PMS 
output,  scrubber  pH.  scrubber  litpud 
flow  rale,  scrubber  pressure  drop)  data. 

(xvii)  Statement  by  a  responsioh! 
official  with  that  official’s  name,  title, 
and  signature,  certifying  the  truth, 
accuracy,  and  completeness  of  the 
content  of  the  re])ort. 

(d)  For  each  deviation  from  an 


suhpart  that  occurs  at  an  individual 
boiler  or  process  heat(5r  where  vou  are 
not  using  a  (IMS  to  comj)ly  with  that 
emission  limit  or  operating  limit,  the 
compliance  report  must  additionally 
contain  the  information  recjuired  in 
paragraphs  (d)(1)  through  (3)  of  this 
.section. 

(1)  A  descri])tion  of  the  deviation  and 
which  emi.ssion  limit  or  ojjerating  limit 
from  which  you  deviated. 

(2)  information  on  the  numher, 
duration,  and  cau.se  of  deviations 
(including  unknown  cause),  as 
a|)|)lical>le.  and  the  corrective  action 
taken. 

(3)  If  the  deviation  occurred  during  an 
annual  performance  te.st,  provide  the 
date  the  annual  performance  test  was 
completed. 

(e)  For  each  deviation  from  an 
emi.ssion  limit.  o])erating  limit,  and 
monitoring  recjuirement  in  this  suhpart 
occurring  at  an  individual  boiler  or 
process  heater  where  you  are  using  a 
CMS  to  comj)ly  with  that  emission  limit 


or  operating  limit,  the  comj)liance 
re])ort  mu.st  additionallv  contain  the 
information  reqninul  in  paragraphs 
(e)(1)  through  (tt)  of  this  section.  'I'his 
includes  any  deviations  from  your  site- 
sj)ecific  monitoring  |)lan  as  nxpiinKl  in 
S(i3.7.'1().'1(d). 

(1)  The  date  and  time  that  each 
deviation  started  and  stopj)ed  and 
description  of  the  nature!  of  the 
deviation  (i.(!.,  what  you  deviated  from). 

(2)  The  date  and  time  that  each  (IMS 
was  inoperative,  except  for  zero  (low- 
level)  and  high-lev(!l  checks. 

(3)  The  date,  time,  and  duration  that 
each  (;MS  was  out  of  control,  including 
the  information  in  §  (>3. 8(c)(8). 

(4)  The  date  and  time  that  each 
deviation  started  and  sto])])ed. 

(5)  A  summary  of  the  total  duration  of 
the  deviation  during  the  reporting 
period  and  the  total  duration  as  a 
percent  of  the  total  .source  operating 
time  during  that  re])orting  ])eriod. 

(ti)  A  characterization  of  the  total 
duration  of  the  deviations  during  the 
reporting  period  into  those  that  are  due 
to  control  (!(|uipment  problems,  ])rocess 
j)rohlems.  other  known  causes,  and 
other  unknown  causes. 

(7)  A  sununarv  of  the  total  duration  of 
(iM.S’s  downtime  during  the  reporting 
])eriod  and  the  total  duration  ol  (IMS 
downtime  as  a  percent  of  the  total 
source  operating  timt!  during  that 
re|)orling  j)eriod. 

(8)  y\  brief  description  of  the  source 
for  which  there  was  a  deviation. 

(9)  A  description  of  any  changes  in 
(]MSs.  proce.sses,  or  controls  since  the 
last  rejiorting  jKiriod  for  the  source  for 
which  there  was  a  deviation. 

(f)  I  Reserved) 

(g)  iRe.served) 

(h)  You  must  submit  the  reports 
according  to  the  procedures  sjjecified  in 
paragraphs  (h)(1)  through  (3)  of  this 
section. 

(1)  Within  80  days  after  the  date  of 
completing  each  performance  test 
(defined  in  §83.2)  as  required  by  this 
suhpart  you  must  submit  the  results  of 
the  ])erformance  te.sts.  including  any 
associated  fuel  analyses,  recpiiretl  by 
this  suhpart  and  the  compliance  reports 
re(]uired  in  §  83.75.'50(h)  to  the  EPA’s 
W'ehFlRE  database  by  using  the 
Comj)liance  and  Emissions  Data 
Reporting  Interface  ((^EDRl)  that  is 
accessed  through  the  EPA's  (Central  Data 
Exchange  (CDX)  (u’u'u  .epf/.goi'/cf/.v). 
Performance  te.st  data  must  he  submitted 
in  the  file  format  generated  through  use 
of  the  EPA’s  Electronic  Rei)orling  Tool 
(ER'r)  (.see  http-J/w'W'w.t^pa.fi^ov/Un/chwf/ 
ert/in(lt;x.htnil).  Only  data  collected 
using  test  methods  on  the  ER'f  Web  site 
are  subject  to  this  re(|uirement  for 
submitting  reports  electronically  to 


WehFIRE.  Owners  or  operators  wlio 
claim  that  some  of  the  information  h(!ing 
submitted  for  ])(!rformance  tests  is 
confidential  husine.ss  information  (OlJl) 
must  submit  a  com])lete  ERT  file 
including  information  claimed  If)  h(!  (331 
on  a  compact  disk  or  other  commonly 
used  electronic  storage  media 
(including,  hut  not  limited  to,  flash 
drives)  to  the  l']PA.  'I’he  electronic  media 
must  he  clearly  marked  as  (331  and 
mailed  to  EPA/OAPQS/(X)RE  (331 
Office,  Attention:  VVehEIRli 
Admini.strator.  MD  0404-02,  4930  Old 
Page  Rd..  Durham.  N(',  27703.  3’he  .same 
ERT  file  with  the  (331  omitted  must  he 
submitted  to  the  EPA  via  (31X  as 
described  earlier  in  this  paragraj)h.  At 
the  discretion  of  the  Administrator,  you 
mu.st  also  submit  these  rej)ort.s, 
including  the  confidential  husine.ss 
information,  to  the  Admini.strator  in  the 
format  specified  by  the  Administrator. 
I’or  any  performance  test  conducted 
using  test  methods  that  are  not  listed  on 
the  ER3'  Wei)  site,  the  owner  or  o])erator 
shall  submit  the  results  of  the 
performance  test  in  paper  submissions 
to  the  Admini.strator. 

(2)  Within  80  days  after  the  date  of 
conq)leting  each  CEMS  ])erformance 
evaluation  test  (defined  in  83.2)  you 
mu.st  submit  the  relative  accuracy  test 
audit  (RA3'A)  data  to  the  EPA’s  (Central 
Data  Exchange  by  using  (lEDRI  as 
mentioned  in  ])aragraph  (h)(1)  of  this 
section.  Only  RA3'A  pollutants  that  can 
he  documented  with  the  ER3’  (as  listed 
on  the  ER3'  Web  site)  are  subject  to  this 
re(iuirement.  For  any  performance 
evaluations  witli  no  corres])onding 
RA’l’A  pollutants  listed  on  the  ERT  Web 
site,  the  owner  or  oj)erator  shall  submit 
the  results  of  the  ])erformance 
evaluation  in  pa])er  submissions  to  the 
Admini.strator. 

(3)  You  must  submit  all  reports 
recpiired  by  Table  9  of  this  suhpart 
electronically  using  (3EDR1  that  is 
acce.ssed  through  the  EPA’s  Central  Data 
Exchange  (CDX)  (n  ww.tipd.gov/cdx). 
However,  if  the  rei)orting  form  specific 
to  this  suhpart  is  not  available  in  (3iDRl 
at  the  time  that  the  report  is  due  the 
report  you  mu.st  submit  the  report  to  the 
Admini.strator  at  the  a])proj)riate 
address  listed  in  §(>3.13.  At  the 
discretion  of  the  Admini.strator,  vou 
must  also  submit  the.se  re])ort.s,  to  the 
Administrator  in  the  format  .s|)ecified  by 
the  Administrator. 

■  2.').  Section  83.7.'),').')  is  amended  by: 

■  a.  Revising  j)aragra])h.s  (d) 
introductory  text  ami  (d)(2)  through  (8). 

■  I).  Adding  ])aragra])h.s  (d)(9)  through 

(11). 

■  c.  Revising  paragraphs  (f)  through  (h). 

■  (1.  Adding  paragraplis  (i)  and  (j). 


(12)  respectively.  Include  the  date  of  the 
most  r(H:ent  burner  inspciction  if  it  was 
not  done  annually,  biennially,  or  on  a  .')- 
year  period  and  was  delayed  until  the 


emi.ssion  limit  or  operating  limit  in  this 
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TIk;  revisions  and  additions  read  as 
follows: 

§63.7555  What  records  must  I  keep? 

***** 

(d)  For  each  boiler  or  proctiss  heater 
subject  to  an  eini.ssion  limit  in  Tables  1. 

2,  or  11  tbroiigb  13  to  this  snbj)art,  yon 
nuist  also  keej)  the  apj)licable  records  in 
paragraphs  (d)(1)  through  (11)  of  this 
.section. 

(2)  If  you  combust  non-hazardous 
.secondary  materials  that  have  been 
determined  not  to  he  .solid  waste 
pursuant  to  §  241 .3(1))(1 )  and  (2)  of  this 
chapter,  you  must  keep  a  record  that 
documents  how  the  secondary  material 
meets  each  of  the  legitimacy  criteria 
under  §  241.3(d)(1)  of  this  chapter.  If 
yon  combust  a  fuel  that  has  been 
processed  from  a  di.si:arded  non- 
hazardous  .secondary  material  j)ur.suant 
to  §  241 .3(1))(4)  of  this  chajjter.  you  must 
keep  records  as  to  how  the  operations 
that  produced  the  fuel  .satisfy  the 
definition  of  jn'ocessing  in  §  241.2  of 
this  chapter.  If  the  fuel  received  a  non- 
waste  determination  ])nr.suant  to  the 
pidition  process  .suhmitt(;d  under 

§  241.3(c)  of  this  chapter,  you  mu.st  keep 
a  record  that  documents  how  the  fuel 
satisfies  the  re(|uirement.s  of  tin;  petition 
process.  For  operating  units  that 
combust  non-hazardous  secondary 
materials  as  fuel  jjer  §241.4  of  this 
chapter,  you  mu.st  keej)  records 
documenting  that  the  material  is  listed 
as  a  non-waste  under  §  241.4(a)  of  this 
cha])ter.  Units  exempt  from  the 
incinerator  standards  under  section 
129(g)(1)  of  the  Clean  Air  Act  because 
they  are  (jualifying  facilities  burning  a 
homogeneous  waste  stream  do  not  need 
to  maintain  the  records  described  in  this 
paragraph  (d)(2). 

(3)  For  units  in  the  limited  u.se 
suhcategory,  you  must  keej)  a  co])y  of 
the  federally  enforceable  |)ermit  that 
limits  the  annual  ca|)acitv  factor  to  less 
than  or  equal  to  10  })ercent  and  fuel  u.se 
records  for  the  days  the  boiler  or  ])roce.s.s 
heater  was  o|)erating. 

(4)  A  co|)y  of  all  calculations  and 
.su])j)orting  documentation  of  maximum 
chlorine  fuel  in])ut,  using  Ecjiiation  7  of 
§()3.7.')30,  that  were  done  to 
demonstrate  continuous  comj)liance 
with  the  HCl  eini.ssion  limit,  for  sources 
that  demonstrate  comjiliance  through 
jierformance  testing.  For  sources  that 
demonstrate  comjiliance  through  fuel 
analysis,  a  cojiy  of  all  calculations  and 
suj)j)orting  documentation  of  HCl 
emission  rates,  using  Fcjuation  12  of 
§()3.7530,  that  were  done  to 
demonstrate  comjiliance  with  the  IK3 
emission  limit.  Sujijiorting 
documentation  should  include  results  of 


any  fuel  analyses  and  basis  for  the 
e.stimates  of  maxinunn  chlorine  fuel 
iiijiut  or  HCl  emission  rates.  You  can 
u.se  the  results  from  one  fuel  analysis  for 
multijile  boilers  and  jiroce.ss  heaters 
jirovided  they  are  all  limning  the  same 
fuel  tvjie.  However,  you  must  calculate 
chlorine  fuel  iiijiut,  or  HCl  emission 
rate,  for  each  boiler  and  jiroce.ss  heater. 

(.5)  A  cojiy  of  all  calculations  and 
siijijiorting  documentation  of  maximnm 
mercury  fuel  iiijiut.  using  Eijuation  8  of 
§  (i3.7.')3().  that  were  done  to 
demon.strate  continuons  comjiliance 
with  the  mercury  emission  limit  for 
sources  that  demonstrate  comjiliance 
through  jierformance  te.sting.  For 
sources  that  demon.strate  comjiliance 
through  fuel  analysis,  a  cojiy  of  all 
calculations  and  sujijiorting 
documentation  of  mercury  eini.ssion 
rates,  using  Equation  13  of  §  83. 7.530, 
that  were  done  to  demon.strate 
comjiliance  with  the  mercury  eini.ssion 
limit.  Sujijiorting  docnmentation  should 
include  results  of  any  fuel  analvses  and 
basis  for  the  estimates  of  maximum 
mercury  fuel  iiijiut  or  mercury  emission 
rates.  You  can  u.se  the  results  from  one 
fuel  analysis  for  multijile  boilers  and 
jiroce.ss  heaters  jirovided  they  are  all 
hurning  the  same  fuel  tVjie.  However, 
you  must  calculate  mercury  fuel  iiijiut, 
or  merciirv  emission  rates,  for  each 
boiler  and  jiroce.ss  heater. 

(8)  If,  consistent  with  §83.7.51.5(1)), 
you  choose  to  stack  test  le.ss  freijuently 
than  annnally,  vou  must  keeji  a  record 
that  documents  that  your  enii.ssions  in 
the  jirevious  stack  test(.s)  were  le.ss  than 
75  jiercent  of  the  ajijilicahle  emission 
limit  (or,  in  .sjiei:ific  in.stances  noted  in 
Tables  1  and  2  or  1 1  through  13  to  this 
suhjiart,  le.ss  than  the  ajiplicahle 
emi.ssion  limit),  and  document  that 
there  was  no  change  in  source 
ojierations  including  fuel  composition 
and  ojieration  of  air  jiollution  control 
equijinient  that  would  cau.se  emissions 
of  the  relevant  jiollutant  to  increase 
within  the  jia.st  vear. 
***** 

(9)  A  cojiy  of  all  calculations  and 
sujijiorting  docnmentation  of  niaximum 
'FSM  fuel  iiijiut,  using  Eijiiation  9  of 
§83.7530,  that  were  done  to 
demonstrate  continuous  comjiliance 
with  the  'I'SM  emission  limit  for  sources 
that  demonstrate  comjiliance  through 
jierformance  te.sting.  For  .sources  that 
demonstrate  comjiliance  through  fuel 
analysis,  a  cojiy  of  all  calculations  and 
sujijiorting  documentation  of  TSM 
emission  rates,  using  Equation  14  of 
§83.7530,  that  were  done  to 
demonstrate  comjiliance  with  the  TSM 
emi.ssion  limit.  Sujijiorting 
docnmentation  should  include  results  of 


any  fuel  analyses  and  basis  for  the 
estimates  of  niaximum  TSM  fuel  iiijiut 
or  'I’SM  emission  rates.  You  can  use  the 
results  from  one  fuel  analysis  for 
multijile  boilers  and  jirocess  heaters 
jirovided  they  are  all  hurning  the  .same 
inel  tvjie.  However,  yon  must  calculate 
TSM  fuel  iiijiut,  or  'I’SM  emission  rates, 
for  each  boiler  and  jirocess  heater. 

(10)  You  must  maintain  records  of  the 
calendar  date,  time,  occurrence  and 
duration  of  each  .startup  and  shutdown. 

(11)  You  must  maintain  records  of  the 
tyjie(.s)  and  anionnt(.s)  of  fuels  u.sed 
(luring  each  startiqi  and  shutdown. 
***** 

(f)  If  yon  elect  to  u.se  efficiency  credits 
from  energy  conseix  ation  measures  to 
demonstrate  comjiliance  according  to 

§  83.7533,  you  must  keeji  a  cojiy  of  the 
hiijilementation  Plan  required  in 
§  83.7533(d)  and  cojiies  of  all  data  and 
calculations  used  to  establish  credits 
according  to  §  83.7533(li).  (c),  and  (f). 

(g)  If  yon  elected  to  demon.strate  that 
the  unit  meets  the  sjiecification  for 
mercury  for  the  unit  designed  to  liiirii 
gas  1  snlicategory,  you  must  maintain 
monthly  records  (or  at  the  frecjiiencv 
reijuired  by  §  83.754()(c))  of  the 
calculations  and  results  of  the  fuel 
Sjiecification  for  mercury  in  'I’ahle  (i. 

(h)  If  you  ojierate  a  unit  in  the  unit 
designed  to  hnrn  gas  1  siihcategorv  that 
is  subject  to  this  suhjiart,  and  vou  u.se 
an  alternative  fuel  other  than  natural 
gas,  refinerv  gas,  gaseous  fuel  subject  to 
another  suhjiart  under  this  jiart,  other 
gas  1  fuel,  or  gaseous  fuel  subject  to 
another  suhjiart  of  this  jiart  or  jiart  80, 

81 .  or  85.  you  must  keeji  records  of  the 
total  hours  jier  calendar  year  that 
alternative  fuel  is  burned  and  the  total 
hours  jier  calendar  year  that  the  unit 
operated  during  jieriods  of  gas 
curtailment  or  gas  sujijily  emergencies. 

(i)  You  must  maintain  records  of  the 
calendar  date.  time,  occurrence  and 
duration  of  each  .startiqi  and  .shutdown. 

(j)  You  mu.st  maintain  records  of  the 
tyjie(s)  and  amount(.s)  of  fuels  used 
during  each  .startiqi  and  .shutdown. 

■  28.  Section  83.7570  is  amended  hv 
revising  jiaragraph  (a)  and  jiaragrajih  (h) 
introductory  text  to  read  as  follows: 

§63.7570  Who  implements  and  enforces 
this  subpart? 

(a)  'I’his  suhjiart  can  he  inqilemented 
and  enforced  hv  the  EPA,  or  an 
Admini.strator  such  as  your  state,  local, 
or  tribal  agency.  If  the  EPA 
Admini.strator  has  delegated  authority  to 
your  state,  local,  or  tribal  agency,  then 
that  agency  (as  well  as  the  EPA)  has  the 
authority  to  inqilement  and  enforce  this 
suhjiart.  You  should  contact  your  EPA 
Regional  Office  to  find  out  if  this 
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sul)|)art  is  delegated  to  your  state,  local, 
or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subj)art  to 
a  .state,  local,  or  tribal  agency  under  40 
(]FR  part  03.  snbpart  F.  the  authorities 
listed  in  paragra])hs  (b)(1)  through  (.'i)  of 
this  .section  are  retained  by  the  EPA 
Admini.strator  and  are  not  transferrecl  to 
the  state,  local,  or  tribal  agency, 
however,  the  EPA  retains  ov(!rsight  of 
this  subpart  and  can  take  enforcement 
actions,  as  aj)jn'opriate. 
***** 

■  27.  Section  03.7.'j75  is  amended  by: 

■  a.  Adding  in  al])habetical  order 
definitions  for  “lO-day  rolling  average.” 
“30-day  rolling  average.”  “Annual 
capacity  factor,”  “Average  annual  heat 
input  rate.”  “Benchmark.”  “Biodiesel.” 
“Daily  block  average,”  “Efficiency 
credit,”  “Energy  managcniKMit  program.” 
“Fluidized  bed  boiler  with  an  integrated 
fluidized  laul  heat  exchanger.”  “Heavy 
licpiid.”  “Light  liquid.”  ”  “Major  .source 
for  oil  and  natural  gas  i)roduction 
facilities,”  “Minimum  oxygen  level.” 
"Other  combustor”,  “Oxygen  analyzer 
system”,  “Oxygen  trim  system”.  “I’ile 
burner”.  “Regulated  gas  str(;am”, 
“Residential  boiler.”  “Residual  oil”. 
“Secondary  material.”  “Shutdown”, 
“.Sloped  grate”.  “Startup”,  “.Stoker/ 
.sloj)ed  grate/other  unit  designed  to  burn 
kiln  dri(!d  bioma.ss,”  .Stoker/slo])ed 
grate/other  unit  designed  to  burn  wet 
hioma.ss.”  “.Suspension  burner,”  “Total 
.selectcul  metals  (T.SM).”  “Traditional 
fuel,”  “Ultra  low  sulfur  licpiid  fuel.” 
“Unit  designed  to  burn  heavy  liipiid 
subcategorv.”  “Unit  designed  to  burn 
light  liquid  subcategorv,”  and 
“Vegetable  oil.” 

■  b.  Revising  the  definitions  for 
“Boiler,”  “Boiler  system,”  “Coal,” 
Commercial/institutional  boiler.” 
“Deviation,”  “Distillate  oil.”  “Drv 
sc:rnbber,”  “Dutch  oven,”  “Electric 
utility  steam  generating  unit,”  “Energy 
assessment.”  “Energy  use  sy.stem,” 
“Equivalent,”  “Federally  enforceable,” 
“Fluidized  bed  boiler”,  “Fuel  cell,” 
“Fuel  tyj)e,”  “Ga.seous  fuel,”  “Heat 
input.”  “Hot  water  heater,”  “Hybrid 
suspension  grate  boiler.”  “Indiustrial 
boiler.”  “Limited-nse  boiler  or  ])roce.ss 
heater,”  “Licjiiid  fuel,”  “Load  fraction,” 
“Metal  j)roce.s.s  furnaces,”  “Minimum 
activated  carbon  injection  rate,” 
“Minimum  scrubber  liriuid  flow  rale,” 
“Minimum  sorlMmt  injection  rate,” 
“Natural  gas,”  “Other  gas  1  fuel,” 
“Period  of  natural  gas  curtailment  or 
supply  interruption.”  “Process  heater.” 
“Qualified  energy  as.se.ssor,”  “Residual 
oil,”  “.Solid  fossil  fuel.”  “Steam 
output,”  “Stoker.”  “Temj)orarv  boiler,” 
“Tune-uj),”  “Unit  designed  to  burn  gas 


1  subcategorv,”  “Unit  designed  to  burn 
gas  2  (other)  subcategorv,”  “Unit 
designed  to  burn  licpiid  subcategorv,” 
“Unit  designed  to  burn  lirjnid  fuel  that 
is  a  non-continental  unit,”  “Unit 
designed  to  burn  solid  fuel,”  “Waste 
luiat  boiler,”  “Wa.ste  heat  process 
healer.” 

■  c.  Rmnovingthe  definitions  for 
“Benchmarking,”  “Emission  credit,” 
“Licjuid  fuel  subcategorv,”  and 
“.Suspension  boiler.” 

The  revisions  read  as  follows: 

§  63.7575  What  definitions  apply  to  this 
subpart? 

***** 

lO-day  rolling  ovorago  means  the 
arithmetic  mean  of  the  ])revion.s  240 
hours  of  valid  operating  data.  Valid  data 
excludes  hours  during  startup  and 
shutdown,  data  collected  during  periods 
when  the  monitoring  system  is  out  of 
control  as  specified  in  your  site-sjjecific 
monitoring  plan,  while  conducting 
repairs  a.ssociated  with  j^eriods  when 
the  monitoring  system  is  out  of  control, 
or  while  conducting  rerpiired 
monitoring  system  (piality  a.ssnrance  or 
(piality  control  activities,  and  periods 
when  this  unit  is  not  oj)eraling.  The  240 
hours  should  be  consecutive,  l)ut  not 
neces.sarily  continuous  if  ojierations 
were  intermittent. 

3l)-d(i\’  rolling  avorago  means  the 
arithmetic  mean  of  the  |)revious  720 
hours  of  valid  operating  data.  Valid  data 
excludes  hours  during  startup  and 
shutdown,  data  collecteil  during  ])eriods 
when  the  monitoring  system  is  out  of 
control  as  s|)ecified  in  your  site-s])ecific 
monitoring  plan,  while  conducting 
repairs  associated  with  periods  when 
the  monitoring  sy.stem  is  out  of  control, 
or  while  conducting  required 
monitoring  sy.stem  quality  assurance  or 
(juality  control  activities,  and  jjeriods 
when  this  unit  is  not  operating.  The  720 
hours  shoidd  be  consecutive,  but  not 
nec:e.ssarily  t:ontinuous  if  oj)(;ration.s 
were  intermittent. 

***** 

Annind  capncity  factor  nuians  the 
ratio  between  the  actual  heat  input  to  a 
boiler  or  process  heatcir  from  the  fuels 
burned  during  a  calendar  year  and  the 
potential  heat  input  to  the  boiler  or 
process  heater  had  it  been  operated  for 
8,700  hours  during  a  year  at  the 
maximum  steady  state  design  heat  input 
cajiacity. 

Average  annual  heat  inpat  rate  means 
total  heal  input  divided  by  the  hours  of 
operation  for  the  12  months  preceding 
the  comj)hance  clemonstration. 
***** 

Benchmark  means  the  fuel  heat  input 
for  a  boiler  or  process  healer  for  the  one- 
year  j)eriod  before  the  date  that  an 


energy  demand  reduction  occurs,  unless 
it  can  be  demonstrated  that  a  difierent 
time  period  is  more  rei)resentative  of 
historical  o])erations. 

Biodiesel  meiuMi  a  mono-alkvl  ester 
derived  from  bioma.ss  and  conforming  to 
A.STM  D(>7.51-llb,  .Standard 
.Sp(;cification  for  Biodiesel  Fuel  Blend 
.Stock  (BlOO)  for  Middle  Distillate  Fuels 
(incorporated  by  reference,  see  §83.14). 
***** 

Boy'/er  means  an  enclosed  device 
using  controlled  flame  combu.stion  and 
having  the  primary  ])urpose  of 
recov(;ring  thermal  energy  in  the  form  of 
steam  or  hot  water.  Controlled  llame 
i:ombustion  refers  to  a  steady-stale,  or 
near  steady-state,  process  wherein  fuel 
and/or  oxidizer  feed  rates  an; 
controlled.  A  device  combusting  solid 
waste,  as  defined  in  §241.3  of  this 
chapter,  is  not  a  boiler  nnle.ss  the  device 
is  exempt  from  the  definition  of  a  solid 
waste  incimjration  unit  as  provided  in 
.section  129(g)(1)  of  the  Clean  Air  Act. 
Waste  heat  boilers  are  excluded  from 
this  definition. 

Boiler  system  means  the  boiler  and 
associated  components,  such  as,  the 
feed  water  .system,  the  combu.stion  air 
system,  the  fuel  system  (including 
burners),  blowdown  systenn.  comhu.stion 
control  sy.stems.  steam  svstems,  and 
conden.sate  return  systems. 
***** 

Coal  means  all  solid  fuels  cla.ssifiable 
as  anlhrac:ite.  bituminous,  sub- 
bi luminous,  or  lignite  by  A.S'l’M  D388 
(incori)orated  by  referenct;,  see  §83.14), 
coal  refuse,  and  ])etroleum  coke.  For  the 
purposes  of  this  subj)art,  this  definition 
of  “coal”  inclmhis  synthetic  fuels 
derived  from  coal,  including  but  not 
limited  to,  solvent-refined  coal,  coal-oil 
mixtures,  and  coal-water  mixtures.  Cx)al 
derived  gases  are  exc;luded  from  this 
definition. 

***** 

Commercial/institntional  boiler 
means  a  boiler  used  in  commercial 
establishments  or  institutional 
establishments  such  as  medical  centers, 
nursing  homes,  restiarch  centers, 
institutions  of  higher  education, 
elementary  and  secondary  .schools, 
libraries,  religious  e.stablishments, 
governmental  buildings,  hotels, 
re.staurants,  and  laundries  to  jyrovide 
electricity,  steam,  and/or  hot  water. 
***** 

D(nly  block  average  iiKians  the 
arithmetic  mean  of  all  valid  emi.ssion 
concentrations  or  parameter  levels 
recorded  when  a  unit  is  ojyerating 
measured  over  the  24-hour  jyeriod  from 
12  a.m.  (midnight)  to  12  a.m. 

(midnight),  exc:e]5t  for  jyeriods  of  startup 
and  shutdown  or  downtime. 
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Deviation. 

(1)  Deviation  moans  any  instance  in 
which  an  affected  source  subject  to  this 
sul)])art,  or  an  owner  or  operator  of  sucli 
a  source: 

(1)  Fails  to  meet  any  applical)le 
re(|nirement  or  obligation  establislied  bv 
this  sul)])art  including,  but  not  limited 
to,  any  emission  limit,  oi)erating  limit, 
or  work  i)ractice  standard:  or 

(ii)  Fails  to  meet  any  term  or 
condition  that  is  adopted  to  implement 
an  applicable  rerpiirement  in  this 
subpart  and  that  is  included  in  the 
operating  jjermit  for  anv  affected  source 
re(jnired  to  obtain  such  a  permit. 

(2)  A  deviation  is  not  always  a 
violation. 

***** 

Distillate  oil  means  fuel  oils  that 
contain  0.05  weight  percent  nitrogen  or 
less  and  com])ly  with  the  sjiecifications 
for  fuel  oil  numbers  1  and  2.  as  defined 
by  the  American  Society  of  Testing  and 
Materials  in  ASTM  D390  (incor]iorated 
by  reference,  see  ^03.14)  or  diesel  fuel 
oil  numbers  1  and  2,  as  defined  by  the 
American  Society  for  Testing  and 
Materials  in  ASTM  Dt)75  (incor])orated 
by  reference,  see  S  83.14),  kerosene,  and 
biodiesel  as  defined  by  the  American 
Society  of  Testing  and  Materials  in 
ASTM  D0751-llb  (incorporated  by 
reference,  .see  §00.14). 

Dry  scrubber  means  an  add-on  air 
])ollution  control  system  that  injects  drv 
alkaline  sorbent  (dry  injection)  or  sprays 
an  alkaline  sorbtmt  (sjuay  dryer)  to  r(;act 
with  and  neutralize  acid  gas  in  the 
exhau.st  stream  forming  a  drv  powder 
material.  Sorbent  injection  systems  used 
as  control  devices  in  fluidized  bed 
boilers  and  i)roces.r  heaters  are  included 
in  this  definition.  A  dry  scrubber  is  a 
dry  control  system. 

Dutch  oven  means  a  unit  having  a 
refractory-walled  cell  conneicted  to  a 
conventional  boiler  setting.  Fuel 
materials  are  introduced  through  an 
opening  in  the  roof  of  the  dutch  oven 
and  burn  in  a  j)ile  on  its  floor.  Fluidized 
bed  boilers  are  not  part  of  the  dutch 
oven  design  category. 

Electric  utilitv  steam  generctting  unit 
(E(HJ)  means  a  fossil  fnel-fired 
combustion  unit  of  more  than  25 
megawatts  electric  (MVVe)  that  serves  a 
generator  that  produces  electricity  for 
sale.  A  fossil  fuel-fired  unit  that 
cogenerates  .steam  and  electricitv  and 
supplies  more  than  one-third  of  its 
potential  electric  out])ut  capacitv  and 
more  than  25  MWe  out])ut  to  anv  utilitv 
power  di.stribution  system  for  sale  is 
considered  an  electric  utility  steam 
generating  unit.  To  be  “capable  of 
combusting”  fossil  fuels,  an  ECU  would 
need  to  have  the.se  fuels  allowed  in  their 


operating  permits  and  have  the 
appro])riate  find  handling  facilities  on¬ 
site  or  otherwi.se  available  (e.g.,  coal 
handling  equiinnent,  including  coal 
storage  area,  belts  and  conveyers, 
pulverizers,  etc.;  oil  .storage  facilities).  In 
addition,  fossil  fuel-fired  ECU  means 
any  ECU  that  fired  fossil  fuel  for  more 
than  10.0  percent  of  the  average  annual 
heat  input  in  any  3  consecutive  calendar 
years  or  for  more  than  15.0  jjercent  of 
the  annual  heat  inj)ut  during  any  one 
calendar  year  after  April  10.  2012. 
***** 

Efficiency  credit  means  emission 
reductions  above  those  retpured  by  this 
subpart.  Efficiency  credits  generated 
may  be  used  to  comply  with  the 
emi.ssions  limits.  Credits  may  come 
from  pollution  prevention  projects  that 
result  in  reduced  find  use  by  affected 
units.  Boilers  that  are  shut  down  cannot 
be  u.sed  to  generate  credits  unless  the 
facility  jjrovides  documentation  linking 
the  j)ermanent  shutdown  to 
imj)lementation  of  the  energy 
con.servation  measures  identified  in  the 
energy  assessnumt. 

Energy  assessment  iiKians  the 
following  for  the  emission  units  covered 
by  this  .sub])art: 

(1)  The  energy  as.sessment  for 
facilities  with  affected  boilers  and 
])roce.ss  beaters  with  a  combined  heat 
input  capacity  of  le.ss  than  0.3  trillion 
Btu  (TBtu)  ])er  year  will  be  8  on-site 
technical  labor  hours  in  length 
maximum,  but  may  be  longer  at  the 
discretion  of  the  owner  or  oj)erator  of 
the  affected  source.  The  boiler  .sy.stem(s) 
and  any  on-site  eiKirgy  use  system(s) 
accounting  for  at  lea.st  50  percent  of  the 
affected  boiler(s)  energy  (e.g.,  steam,  hot 
water,  process  heat,  or  electricity) 
production,  as  ajjjjlicable,  will  be 
evaluated  to  identify  energv  savings 
opportunities,  within  the  limit  of 
performing  an  8-hour  on-site  energv 
assessment. 

(2)  The  energy  as.sessment  for 
facilities  with  affected  boilers  and 
])roce.ss  heaters  with  a  combined  heat 
input  cajiacity  of  0.3  to  1.0  TBtu/year 
will  be  24  on-site  technical  labor  hours 
in  length  maximum,  but  may  be  longer 
at  the  discretion  of  the  owner  or 
oi)erator  of  the  affected  .source.  The 
boiler  sy.stem(.s)  and  any  on-site  energy 
use  .sy.stem(s)  accounting  for  at  lea.st  33 
percent  of  the  energy  (e.g..  .steam,  hot 
water,  process  heat,  or  electricity) 
production,  as  a])phcable,  will  be 
(ivaluated  to  identify  energy  savings 
opportunities,  within  the  limit  of 
performing  a  24-hour  on-site  energy 
asse.ssment. 

(3)  The  energy  assessment  for 
facilities  with  affected  boilers  and 


process  heaters  with  a  combined  heat 
in))ut  capacity  greater  than  1.0  TBtu/ 
year  will  be  uj)  to  24  on-site  technical 
labor  hours  in  length  for  the  first  TBtu/ 
yr  plus  8  on-site  technical  labor  hours 
for  every  additional  1.0  TBtu/vr  not  to 
exceed  100  on-site  technical  hours,  hut 
may  he  longer  at  the  discretion  of  the 
owner  or  operator  of  the  affected  source. 
The  boiler  .sy.stem(.s).  process  heater(.s). 
and  any  on-site  energy  u.se  system(.s) 
accounting  for  at  lea.st  20  jrercent  of  the 
energy  (e.g.,  steam,  process  heat,  hot 
water,  or  electric:ity)  production,  as 
aj)phcahle,  will  he  evaluated  to  identifv 
energy  savings  opportunities. 

(4)  The  on-site  energy  use  systems 
serving  as  the  basis  for  the  percent  of 
affected  hoiler(.s)  and  process  heat(;r(s) 
energy  production  in  paragraphs  (1),  (2), 
and  (3)  of  this  definition  inav  he 
.segmented  by  production  area  or  energv 
use  area  as  most  logical  and  applicable 
to  the  specific  facility  being  as.ses.sed 
(e.g.,  product  X  manufacturing  area; 
product  Y  drying  area:  Building  Z). 
***** 

Energy  management  program  means  a 
j)rogram  that  includes  a  .set  of  jiractices 
and  procedures  designed  to  manage 
energy  u.se  that  are  demonstrated  by  the 
facility’s  energy  jjolicies,  a  facilitv 
energy  manager  and  other  staffing 
re.sj)on.sihihtie.s,  energy  j)erformance 
measurement  and  tracking  methods,  an 
energy  saving  goal,  action  ])lans, 
operating  procedures,  internal  reporting 
recjuirements,  and  ])eriodic  review 
intervals  u.sed  at  the  facility.  Facilities 
may  establish  their  program  through 
energv  management  svstems  comjratihle 
with  iso  50001. 

Energy  use  svstem  includes  the 
following  systems  located  on-site  that 
u.se  energy  (steam,  hot  water,  or 
electricity)  provided  by  the  affected 
boiler  or  proc:ess  heater:  j)roce.ss  heating; 
compressed  air  systems;  machine  drive 
(motors,  inimps,  fans);  ])roce.s.s  cooling; 
facility  heating,  ventilation,  and  air- 
conditioning  systems;  hot  water 
.systems;  building  envelop:  and  lighting: 
or  other  systems  that  use  steam,  hot 
water,  process  heat,  or  electricity 
provided  by  the  affected  boiler  or 
process  heater.  Energy  use  systems  are 
onlv  those  .systems  using  energv  clearlv 
jrroducetl  by  affected  boilers  and 
])roces.s  heaters. 

lujnivalent  means  the  following  onlv 
as  this  term  is  used  in  Table  8  to  this 
subpart: 

(1)  An  eciuivalent  .samj)le  collection 
j)rocedure  means  a  published  voluntary 
consensus  .standard  or  practice  (VCS)  or 
EFA  method  that  includes  collection  of 
a  minimum  of  three  composite  fuel 
.samples,  with  each  composite 
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consisting  of  a  minimuni  of  three 
increments  collected  at  approximately 
(Hjiial  intervals  over  the  te.st  period. 

(2)  An  e(juivalent  sample  comj)ositing 
jnocednre  means  a  jjuhlished  VC.S  or 
kl’A  method  to  .systematically  mix  and 
obtain  a  rejiresentative  subsamjile  (])art) 
of  the  composite  .samj)le. 

(3)  An  e(iuivalent  sample  pre])aration 
procedure  means  a  publisluid  VC'S  or 
KPA  method  that:  Clearly  .states  that  the 
.standard,  practice  or  method  is 
appropriate  for  the  pollutant  and  the 
fuel  matrix;  or  is  cited  as  an  aj)j)ro])riate 
sample  j)reparation  standard,  practice  or 
method  for  the  j)ollutant  in  the  cho.sen 
VC'S  or  KPA  determinative  or  analytical 
method. 

(4)  An  ecpnvalent  ])rocedure  for 
d(‘termining  heat  c;ontent  means  a 
published  VCS  or  EPA  method  to  obtain 
gro.ss  calorific  (or  higher  heating)  value. 

(.I)  An  ecpuvalent  procedure  for 
determining  fuel  moisture  content 
means  a  ))ublished  VCIS  or  EPA  method 
to  obtain  moisture  content.  If  the  .samj)le 
analysis  plan  calls  for  determining 
metals  (e.sj)ecially  the  mercury, 
selenium,  or  acsenic)  using  an  alicjuot  of 
the  dried  samj)le.  then  the  drving 
temperature  must  be  modified  to 
prevent  vaporizing  the.se  metals.  C3n  the 
other  hand,  if  metals  analysis  is  done  on 
an  “as  received"  basis,  a  separate 
ali(]not  can  he  dried  to  determine 
moisture  content  and  the  metals 
concentration  mathematically  adjusted 
to  a  dry  basis. 

(ti)  An  equivalent  j)ollutant  (mercury. 
MCI)  determinative  or  analytical 
procedure  means  a  jjuhlished  VCS  or 
EPA  method  that  clearly  states  that  the 
.standard,  practice,  or  method  is 
appropriate  for  the  pollutant  and  the 
fuel  matrix  and  has  a  published 
detection  limit  equal  or  lower  than  the 
methods  listed  in  Table  (i  to  this  suhpart 
for  tin;  same  purpose. 
***** 

Fedf^mllv  (enforceable  means  all 
limitations  and  conditions  that  are 
enforceable  by  the  EPA  Administrator, 
including,  but  not  limited  to,  the 
retjuirements  of  40  CER  ])arts  00,  01, 03, 
and  0,'j,  requirements  within  any 
a|)plicable  state  inqdementation  plan, 
anil  any  permit  requirements 
established  under  40  C;FK  .'12.21  or 
under  40  C'ER  .'>1.18  and  40  CT’R  .'11.24. 

Fhiidixed  bed  boiler  meims  a  boiler 
utilizing  a  fluidized  bed  combustion 
process  that  is  not  a  j)ulverized  coal 
boiler. 

Fluidized  bed  boiler  with  an 
intte^rated  fluidized  bed  heat  exchanger 
means  a  boiler  utilizing  a  fluidized  bed 
combustion  where  the  entire  tube 
surface  area  is  located  outside  of  the 


furnace  section  at  the  exit  of  the  cyclone 
section  and  exposed  to  the  flue  gas 
.stream  for  conductive  heat  tran.sfer.  This 
design  ap])lies  only  to  boilers  in  the  unit 
designed  to  burn  coal/solid  fossil  fuel 
subcategorv  that  fire  coal  r(;fuse. 
***** 

Fuel  cell  means  a  hoiler  lyi)e  in  which 
the  fuel  is  drojiped  onto  suspended 
fixed  grates  and  is  fired  in  a  pile.  The 
refractory-lined  fuel  cell  uses 
combu.stion  air  preheating  and 
positioning  of  secondary  and  tertiary  air 
injection  ports  to  improve  hoiler 
efficiency.  Fluidized  bed,  dutch  oven, 
jjile  hurner,  hybrid  suspension  grate, 
and  suspension  burners  are  not  part  of 
the  fuel  cell  subcategorv. 

Fuel  tvpe  means  each  category  of  fuels 
that  share  a  common  name  or 
classification.  Examples  include,  but  are 
not  limited  to,  bituminous  coal,  sub- 
bituminous  coal,  lignite,  anthracite, 
biomass,  di.stillate  oil,  residual  oil. 
Individual  fuel  types  received  from 
different  supjjliers  are  not  considered 
new  fu(;l  ty})e.s. 

(iaseous  fuel  includes,  but  is  not 
limited  to.  natural  gas,  ])rocess  gas. 
landfill  gas,  coal  deriv(;d  gas,  refinery 
gas,  and  biogas.  blast  furnace  gas  and 
process  ga.ses  that  are  regulated  under 
another  suhpart  of  this  j)art,  or  part  (iO. 
part  (il.  or  part  (i.'i  of  this  chapter,  an; 
exempted  from  this  definition. 

Heat  input  means  heat  derived  from 
combu.stion  of  fuel  in  a  boiler  or  process 
heater  and  does  not  include  the  heat 
in])ut  from  jneheated  comhustion  air, 
recirculated  flue  gases,  returned 
condensate,  or  exhaust  gases  from  other 
sources  such  as  gas  turbines,  internal 
combu.stion  engines,  kilns,  etc. 

Heavv  //(/u/d  includes  residual  oil  and 
any  other  liquid  fuel  not  classified  as  a 
light  liquid. 

***** 

Hot  water  heater  means  a  closed 
ve.ssel  with  a  capacity  of  no  more  than 
120  U.S.  gallons  in  which  water  is 
heated  by  combustion  of  ga.seous, 
liquid,  or  biomass/bio-based  solid  fuel 
and  is  withdrawn  for  u.se  external  to  the 
ve.ssel.  Hot  water  hollers  (i.e.,  not 
generating  steam)  combu.sting  gaseous, 
liipiid,  or  hioma.ss  fuel  with  a  heat  input 
capacity  of  le.ss  than  1.0  million  13tu  j)i;r 
hour  are  included  in  this  definition,  'flu; 
120  II. S.  gallon  ca])acity  threshold  to  be 
consideri;d  a  hot  water  heater  is 
inde])endent  of  the  1.0  MMbtu/hr  heat 
input  ca])acity  threshold  for  hot  water 
boilers.  Hot  water  heater  also  means  a 
tankless  unit  that  provides  on  demand 
hot  water. 

Hybrid  susp(ension  grate  boiler  means 
a  boiler  designed  with  air  distributors  to 
spread  the  fuel  material  over  the  entire 


width  and  depth  of  the  boiler 
combustion  zone.  The  biomass  fuel 
combusted  in  the.se  units  exceeds  a 
moisture  content  of  40  percent  on  an  as- 
fired  annual  heat  injjut  basis.  Tin; 
drying  and  much  of  the  combustion  of 
the  fuel  tak(;s  ])lace  in  .sus])en.sion.  and 
the  combustion  is  com])leted  on  the 
grate  or  floor  of  the  hoiler.  Fluidized 
l)ed.  dutch  oven,  and  pile  burner 
designs  are  not  part  of  the  hybrid 
susjjension  grate  boiler  design  categorv. 

Industricd  boiler  means  a  l)oil(;r  used 
in  manufacturing,  ])roces.sing,  mining, 
and  refining  or  any  other  industry  to 
provide  steam,  hot  water,  and/or 
electricity. 

Light  li(]uid  includes  di.stillate  oil, 
hiodiesel,  or  vegetahle  oil. 

Limited-use  boiler  or  process  heater 
means  any  hoiler  or  process  heater  that 
burns  any  amount  of  .solid,  liiiuid,  or 
gaseous  fuels  and  has  a  federally 
enforceable  average  annual  capacity 
factor  of  no  more  than  10  jiercent. 

Li(]uid  fuel  includes,  hut  is  not 
limited  to,  light  liquid,  heavv  liquid, 
any  form  of  liquid  fuel  derived  from 
petroleum,  used  oil,  liijuid  biofuels, 
Inodiesi;!,  vegetable;  oil,  and  comparable 
fuels  as  defined  und(;r  40  (IFR  201.38. 

Load  fraction  means  the  actual  h(;at 
input  of  a  boiler  or  process  heater 
divided  by  heat  in])ut  during  the 
j)(;rformance  t(;st  that  established  the 
minimum  .sorhent  injection  rate  or 
minimum  activated  carhon  injection 
rate,  expres.sed  as  a  fraction  (e.g.,  for  .'10 
percent  load  the  load  fraction  is  0..'1). 

Major  source  for  oil  and  natural  gas 
production  facilities,  as  used  in  this 
suhpart,  shall  have  the  .same  meaning  as 
in  §  03.2,  exce])t  that: 

(1)  Emi.ssions  from  any  oil  or  gas 
exploration  or  i)roduction  well  (with  its 
associated  equijjinent,  as  defined  in  this 
.section),  and  emi.ssions  from  any 
l)ij)eline  comjjressor  station  or  ])um]) 
.station  shall  not  be  aggregated  with 
emissions  from  other  similar  units  to 
determine  whether  such  emi.ssion 
points  or  stations  are  major  sources, 

(;ven  when  emission  ])oint.s  are  in  a 
contiguous  area  or  under  common 
control; 

(2)  Emi.ssions  from  ])roce.s.se.s, 
operations,  or  equipment  that  are  not 
part  of  the  .same  facility,  as  defined  in 
this  section,  shall  not  he  aggregated;  and 

(3)  For  facilities  that  are  production 
field  facilities,  only  MAP  emi.ssions  from 
glycol  dehydration  units  and  storage 
vessels  with  the  potential  for  flash 
emissions  shall  be  aggregated  lor  a 
major  source  determination.  For 
facilities  that  are  not  jirodnclion  fi(;ld 
facilities,  HAF  emi.ssions  from  all  HAF 
emission  units  shall  be  aggregated  for  a 
major  .source  determination. 
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Mfitcil  procfiss  fiirnaces  an;  a 
.sul)(:atogory  of  j)ro(:(;ss  heaters,  as 
defined  in  this  suh])art,  which  include 
natural  gas-fired  annealing  furnaces, 
preheat  furnaces,  reheat  furnaces,  aging 
furnaces,  heat  treat  furnaces,  and 
homogenizing  furnaces. 
***** 

Minimum  activuted  carbon  injection 
rate  means  load  fraction  multiplied  hv 
the  lowest  hourly  average  activated 
carbon  injection  rate  measured 
according  to  Table  7  to  this  subpart 
during  the  most  recent  ])erformance  test 
demonstrating  comjjliance  with  the 
a])i)licable  emission  limit. 

Minimum  oxvgcn  level  nmans  the 
lowest  hourly  average  oxygen  level 
measured  according  to  Table  7  to  this 
subpart  during  the  most  recent 
performance  test  demonstrating 
compliance  with  the  applicable 
emission  limit. 

***** 

Minimum  scrubber  liquid  flow  rate 
means  the  lowest  hourly  average  licjuid 
flow  rate  (e.g.,  to  the  FM  .scrubber  or  to 
the  acid  gas  scrubber)  measured 
ac:cording  to  Table  7  to  this  snbpart 
during  the  most  recent  ])erformance 
stack  test  demonstrating  com])liance 
with  the  a])plic;able  emission  limit. 
***** 

Minimum  sorbent  injection  rate 
means: 

(1)  The  load  fraction  multiplied  bv  the 
lowest  hourly  average  sorbent  injection 
rate  for  each  sorbent  measured 
according  to  'fable  7  to  this  snbpart 
during  the  most  recent  jjerformance  test 
demonstrating  compliance  with  the 
applicable  emission  limits;  or 

(2)  For  fluidized  bed  combn.stion,  the 
lowest  average  ratio  of  sorbent  to  sidfur 
measured  during  the  most  rec:ent 
performance  te.st. 

***** 

Natund  gas  means: 

(1)  A  naturally  occurring  mixture  of 
hydrocarbon  and  nonbydrocarbon  gases 
found  in  geologic  formations  beneath 
the  earth’s  .surface,  of  which  the 
principal  constituent  is  methane;  or 

(2)  Liquefied  j)etrolenm  gas,  as 
defined  in  AS'fM  D183.5  (incor])orated 
by  reference,  see  §03.14);  or 

(3)  A  mixture  of  hydrocarbons  that 
maintains  a  gaseous  state  at  ISO 
conditions.  Additionally,  natural  gas 
must  either  he  composed  of  at  lea.st  70 
])(!rcent  methane  by  volume  or  have  a 
gro.ss  calorific  value  between  35  and  41 
megajoules  (MJ)  per  dry  standard  c:nl)ic 
meter  (950  and  1,100  litii  jjer  drv 
standard  cubic  foot);  or 

(4)  Pro})ane  or  projiane  derived 
synthetic  natural  gas.  Froj)ane  means  a 
colorless  gas  derived  from  jjetrolenm 


and  natural  gas.  with  the  molecular 
structure  C^tHs. 

***** 

Other  combustor  menns  a  unit 
designed  to  burn  solid  fuel  that  is  not 
classified  as  a  dutch  oven,  nnidized 
bed,  fuel  cell,  bvbrid  snsj)ension  grate 
boiler,  pulverized  coal  boiler,  stoker, 
sloped  grate,  or  suspension  boiler  as 
defined  in  this  snbpart. 

Other  gas  1  f  uel  means  a  gaseous  fuel 
that  is  not  natural  gas  or  refinerv  gas 
and  does  not  exceed  a  maximum 
concentration  of  40  microgram.s/cnbic 
meters  of  mercury. 

Oxygen  analyzer  system  means  all 
ecjnijjinent  reejuired  to  determine  the 
oxygen  content  of  a  gas  stream  and  used 
to  monitor  oxygen  in  the  boiler  or 
j)rocess  beater  flue  gas,  boiler  or  process 
beater,  firebox,  or  other  aj)proj)riate 
loc:ation.  This  definition  includes 
oxygen  trim  systems.  The  source  owner 
or  o]x;rator  must  install,  calibrate, 
maintain,  and  o])erate  the  oxygen 
analyzer  sy.stem  in  accordance  with  the 
manufacturer’s  recommendations. 

Oxygen  trim  system  means  a  system  of 
monitors  that  is  u.sed  to  maintain  excess 
air  at  the  desired  level  in  a  combustion 
device.  A  tyi)ical  system  consists  of  a 
line  gas  oxygen  and/or  (X)  monitor  that 
automatically  provides  a  feedback  signal 
to  the  combn.stion  air  controller. 
***** 

Period  of  gas  curtailment  or  siq)plv 
interruption  means  a  period  of  time 
during  which  the  su])ply  of  ga.seous  fuel 
to  an  affected  boiler  or  process  beater  is 
restricted  or  baited  for  reasons  beyond 
the  control  of  the  facility.  The  act  of 
entering  into  a  contractual  agreement 
with  a  su])j)lier  of  natural  gas 
e.stablisbed  for  curtailment  purijoses 
does  not  constitute  a  reason  that  is 
under  the  control  of  a  facility  for  the 
j)urposes  of  this  definition.  An  increa.se 
in  the  cost  or  unit  price  of  natural  gas 
due  to  normal  market  fluctuations  not 
during  periods  of  supplier  deliverv 
restriction  does  not  con.stitute  a  period 
of  natural  gas  curtailment  or  supply 
interrnj)tion.  On-site  ga.seous  fuel 
system  emergencies  or  eciuipment 
failures  (jnalify  as  j)eriods  of  suj)j)ly 
interruption  when  the  emergenev  or 
failure  is  beyond  the  control  of  the 
facility. 

Pile  burner  means  a  boiler  design 
incor))orating  a  design  where  the 
antici])ated  biomass  fuel  has  a  high 
relative  moisture  content.  Grates  .serve 
to  support  the  fuel,  and  underfire  air 
Ilowing  up  tbrougb  the  grates  jjrovides 
oxygen  for  combustion,  cools  the  grates, 
promotes  turbulence  in  the  fuel  bed, 
and  fires  the  fuel.  'I'be  most  common 
form  of  ])ile  burning  is  the  dutch  oven. 


Process  heater  means  an  enclosed 
device  using  controlled  flame,  and  the 
unit’s  primary  jjurpose  is  to  transfer 
beat  indirectly  to  a  process  material 
(litjuid,  gas,  or  solid)  or  to  a  beat  transfer 
material  (e.g.,  glycol  or  a  mixture  of 
glycol  and  water)  for  use  in  a  jjroce.ss 
unit,  instead  of  generating  steam. 

Proc(!Ss  beaters  an;  devices  in  which  the 
combustion  gases  do  not  come  into 
direct  contact  with  process  materials.  A 
device  combusting  solid  waste;,  as 
defined  in  §241.3  of  this  cbaj)ter,  is  not 
a  process  beater  unless  the  device  is 
exempt  from  the  definition  of  a  solid 
waste  incineration  unit  as  provided  in 
section  129(g)(1)  of  the  Clean  Air  Act. 
Process  beaters  do  not  include  units 
used  for  comfort  b(;at  or  sjjace  heat,  food 
preparation  for  on-site  consumption,  or 
autoclaves.  Waste  beat  process  beaters 
are  excluded  from  this  definition. 
***** 

Qualified  energy  assessor  means: 

(1)  Someone  who  has  demonstrated 
capabilities  to  evaluate  energy  savings 
opportunities  for  steam  generation  and 
major  energv  using  .systems,  including, 
but  not  limited  to: 

(1)  Boiler  combustion  management. 

(ii)  Boiler  tb(;rmal  energy  recovery, 
including 

(A)  Conventional  feed  water 
economizer, 

(B)  Conventional  combustion  air 
preheater,  and 

(C.)  Condensing  economizer. 

(iii)  Boiler  blowdown  thermal  energy 
recovery. 

(iv)  Primary  energy  resource  selection, 
including 

(A)  Fuel  (primarv  energy  source) 
switching,  and 

(B)  Apjjlied  steam  energy  versus 
direct-fired  energy  versus  electricity. 

(v)  Insidation  i.ssues. 

(vi)  Steam  trap  and  .st(;am  leak 
management. 

(vi)  Condensate  recov(;ry. 

(viii)  Steam  end-use  management. 

(2)  Capabilities  and  knowledge 
includes,  but  is  not  limited  to: 

(i)  Background,  experience,  and 
recognized  abilities  to  j)erform  the 
assessment  activities,  data  analysis,  and 
report  })r(;paration. 

(ii)  Familiarity  with  operating  and 
maintenanc:e  ])ractices  for  steam  or 
process  beating  sy.stems. 

(iii)  Additional  potential  .steam 
system  improvement  ojqjortunities 
including  im])roving  .steam  turbine 
operations  and  reducing  steam  demand. 

(iv)  Additional  process  beating  system 
opportunities  including  effective 
utilization  of  waste  beat  and  use  of 
projjer  process  beating  methods. 

(v)  Boiler-steam  tnrldne  cogeneration 
systems. 
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(vi)  Industry  .specific  steam  end-use 
systems. 

•k  "k  -k  ie  Ic 

/{egn/fj/ed  gns  stmaiu  means  an  offgas 
.stream  that  is  routed  to  a  boiler  or 
j)roce.ss  heater  for  the  i)nrpose  of 
achieving  com])liance  with  a  standard 
under  another  suhpart  of  tins  ])art  or 
part  (it),  part  (il.  or  part  8.1  of  this 
chaj)ter. 

liasidontidl  hoihr  means  a  boiler  used 
to  j)rovi(le  heat  and/or  hot  water  and/or 
as  i)art  of  a  residential  combined  heat 
and  power  system.  This  definition 
includes  boilers  located  at  an 
institutional  facility  (e.g.,  university 
cam])us.  military  ba.se.  church  grounds) 
or  commercial/industrial  facility  (o.g., 
farm)  used  primarily  to  ])rovide  heat 
and/or  hot  water  for: 

(1 )  A  dwelling  containing  four  or 
fewer  families;  or 

(2)  A  single  unit  residence  dwelling 
that  has  since  been  converted  or 
subdivided  into  condominiums  t)r 
a|)artments. 

lidsidiKiI  oil  means  crude  oil.  fuel  oil 
that  does  not  coinplv  with  the 
specifications  under  the  definition  of 
distillate  oil.  and  all  fuel  oil  numbers  4, 
.'i,  and  8.  as  defined  by  the  American 
.Society  of  Testing  and  Materials  in 


A.STM  D3t)8-1()  (incorporated  by 
reference,  soo  §  83.14(b)). 

k  k  k  k  k 

Socondorv  imitevkd  means  tlu; 
material  as  defined  in  §241.2  of  this 
chapter. 

Slnddown  means  the  cessation  of 
operation  of  a  boiler  or  process  heater 
for  any  purpose.  .Shutdown  begins 
either  when  none  of  the  steam  from  the 
boiler  is  supplied  for  heating  and/or 
|)roducing  electricity,  or  for  any  olh(;r 
purj)ose,  or  at  the  point  of  no  fuel  b(!ing 
fired  in  the  boiler  or  procciss  heater, 
whichever  is  earlier.  .Shutdown  ends 
when  there  is  no  steam  and  no  heat 
being  sujiplied  and  no  fuel  being  finnl 
in  the  boiler  or  process  heater. 

Slopod  gmto  means  a  unit  where  the 
solid  fuel  is  fed  to  the  top  of  the  grate 
from  where  it  slides  downwards;  while 
sliding  the  fuel  fir.st  dries  and  then 
ignites  and  burns.  The  ash  is  deposited 
at  the  bottom  of  the  grate.  Fluidized  bed, 
dutch  oven,  pile  burner,  hybrid 
sns])en.sion  grate,  susi)en.sion  burners, 
and  fuel  cells  an;  not  con.sid(!red  to  be 
a  .sloj)ed  grate  design. 

Solid  fossil  fuel  includes,  but  is  not 
limited  to,  coal,  coke,  petroleum  coke, 
and  tire  derived  fuel. 
***** 

St  art  up  means  either  the  fir.st -ever 
firing  of  fuel  in  a  boiler  or  j)roces.s 


heater  for  the  purpo.se  of  supplying 
.steam  or  heat  for  heating  and/or 
producing  electricity,  or  for  any  other 
])urpose,  or  the  firing  of  fuel  in  a  boiler 
after  a  shutdown  event  for  any  ])ur]K).se. 
.Startup  ends  when  any  of  the  stciam  or 
heal  from  the  boiler  or  process  beater  is 
.sui)plied  for  heating,  and/or  producing 
electricity,  or  for  any  other  pur])ose. 

Sieaiu  output  means: 

(1)  k’or  a  boiler  that  i)roduce.s  steam 
for  proce.ss  or  heating  only  (no  power 
generation),  the  energy  content  in  terms 
of  MMbtu  of  the  boiler  steam  outi)ut. 

(2)  For  a  boiler  that  cogenerates 
proce.ss  steam  and  electricity  (also 
known  as  c.ombined  heat  and  iKiwer), 
the  total  energy  onti)ut,  which  is  the 
sum  of  the  energy  content  of  the  steam 
exiting  the  turbine  and  .sent  to  ])rocess 
in  MMlhu  and  the  energy  of  the 
(;lec:tricity  generated  converted  to 
MMBtu  at  a  rale  of  1  (),()()()  Bin  ])er 
kilowatt-hour  generated  (10  MMBtu  ])er 
megawatt-hour),  and 

(3)  For  a  boiler  that  gemnates  only 
elec:tricity,  the  alternate  output-based 
emission  limits  would  be  calculated 
using  Eciuations  21  through  2,'i  of  this 
.section,  as  a])pro]iriate: 

(i)  For  emission  limits  for  boilers  in 
the  unit  designed  to  burn  solid  fuel 
subcategory  use  Ecjuation  21  of  this 
.section: 


ELqbe  =  ELt  X  12.7  MMBtu/Mwli  (Eq.  21) 


When;: 

ELxti  =  Emission  limit  in  units  of  pounds 
|)t!r  m(!ga\vatt-hour. 


Whcjn;; 

EU>i<i.  =  Emission  limit  in  units  oi  pounds 
|)(!r  megawatt-hour. 


Wliert!; 

EUiui.  =  Emission  limit  in  units  of  ])ounds 
p<!r  m(!gawatt-hour. 


ELqbe  — 

\Vh(!re: 

l‘3x)i<i  =  Emission  limit  in  units  of  |)ounds 
per  megawatt-hour. 


EE|  =  Ap])roi)riate  (unission  limit  from  Table 
1  or  2  of  this  suhpart  in  units  of  pounds 
piM'  million  Htu  heat  input. 


EEi  =  A|)propriat(!  (iiiiission  limit  from 'Tahh; 
1  or  2  of  this  Mil)])art  in  units  of  pounds 
p(;r  million  Htu  heat  in|)ut. 


Id. I  =  Ai)|)ropriate  emission  limit  Irom  'Tahh; 
1  or  2  of  this  suhpart  in  units  of  pounds 
per  million  Btu  heal  input. 


ELt  X  13.8  MMBtu/I^wh 

EI.i  =  Api)roprial<!  emission  limit  from  Tahl(! 
1  or  2  of  this  suhpart  in  units  of  pounds 
|)er  million  Bln  heal  input. 


(ii)  For  PM  and  (X)  emis.sion  limits  for 
boilers  in  one  of  the  .subcategories  of 
units  designed  to  burn  coal  u.se 
Etjiiation  22  of  this  section: 

(Eq.  22) 

(iii)  For  PM  and  CO  emission  limits 
for  boilers  in  one  of  the  snbcategories  of 
units  designed  to  burn  biomass  use 
Etpiation  23  of  this  .section: 

(Eq.  23) 

(iv)  For  emission  limits  for  boilers  in 
one  of  the  snbcategories  of  units 
designed  to  burn  litpiid  fuels  use 
Ecjuation  24  of  this  .section: 

(Eq.  24) 

(v)  For  emission  limits  for  boilers  in 
the  unit  designed  to  burn  gas  2  (other) 


ELqbe  =  ELt  x  12.2  MMBtu/Mwh 


ELqbe  =  ELt  x  13.9  14MBtu/Mwli 
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sul)(:at(!gory,  use  Equation  2!5  of  this 
.section: 


ELobe  = 


Wlua-o; 

El.(>iti':=  I'iniission  liinil  in  units  of  pounds 
|)(!r  ni(!t>a\vaU-li()nr. 

EL|  =  A])])r()])rialo  omission  limit  Iroin  Table 
1  or  2  of  this  subpart  in  units  of  ])oim(ls 
p(!r  million  8tu  boat  in|)ut. 

Stokar  means  a  unit  consisting  of  a 
mechanically  opentled  fuel  feeding 
mechanism,  a  stationary  or  moving  grate 
to  support  the  burning  of  fuel  and  admit 
under-grate  air  to  the  fuel,  an  overfire 
air  .system  to  complete  combustion,  and 
an  ash  discharge  system.  This  definition 
of  stoker  includes  air  .swept  stokers. 
There  are  two  general  types  of  stokers: 
Underfeed  and  overfeed.  Overfeed 
stokers  include  mass  feed  and  sjtreader 
stokers.  Fluidized  bed.  dutch  oven,  pile 
burner,  hybrid  suspension  grate, 
suspension  burners,  and  fuel  cells  are 
not  considered  to  be  a  stoker  design. 

Stoker/ sloped  grate/other  unit 
designed  to  burn  kiln  dried  biomass 
means  the  unit  is  in  the  units  designed 
to  burn  biomas.s/bio-based  solid 
•subcategory  that  is  either  a  stoker, 
slo])ed  grate,  or  other  combu.stor  design 
and  is  not  in  the  .stoker/slo]ied  grate/ 
other  units  designed  to  burn  wet 
hioma.ss  subcategory. 

Stoker/sloped  grate/other  unit 
designed  to  burn  wet  biomass  means  the 
unit  is  ill  the  units  designed  to  burn 
biomass/bio-based  solid  subcategory 
that  is  either  a  stoker,  sloped  grate,  or 
other  combu.stor  design  and  any  of  the 
biomass/bio-based  solid  fuel  combu.sted 
in  the  unit  exceeds  20  percent  moisture 
on  an  annual  beat  injnit  basis. 

Suspension  burner  means  a  unit 
designed  to  fire  dry  hiomass/biobased 
solid  particles  in  suspension  that  are 
conveved  in  an  airstream  to  the  furnace 
like  jnilverized  coal.  The  combustion  of 
the  fuel  material  is  comjileted  on  a  grate 
or  floor  below.  The  hiomass/biobased 
fuel  combusted  in  the  unit  shall  not 
exceed  20  percent  moi.sture  on  an 
annual  beat  input  basis.  Fluidized  bed. 
dutch  oven,  pile  burner,  and  hybrid 
suspension  grate  units  are  not  jiart  of 
the  suspension  burner  subcategory. 

Temporarv  boiler  means  any  gaseous 
or  liipiid  fuel  boiler  that  is  designed  to. 
and  is  capable  of,  being  carried  or 
moved  from  one  location  to  another  by 
means  of,  for  examjile,  wheels,  skids, 
carrying  bandies,  dollies,  trailers,  or 
platforms.  A  boiler  is  not  a  temporarv 
l)oiler  if  any  one  of  the  following 
c:onditions  exists: 


ELt  X  10.4  MMBtu/Mwh  ( 

(1)  The  eciuipment  is  attaclnul  to  a 
foundation. 

(2)  The  boiler  or  a  replacement 
remains  at  a  location  within  the  facilitv 
and  performs  the  .same  or  similar 
function  for  more  than  12  con.secutive 
months,  unless  the  regulatory  agency 
approves  an  extcaision.  An  extension 
may  be  granted  by  the  regulating  agency 
u])on  petition  by  the  owner  or  operator 
of  a  unit  specifying  the  basis  for  such  a 
recjuest.  Any  temj)orarv  boiler  that 
re])laces  a  temporarv  boiler  at  a  location 
and  jjerforms  the  .same  or  similar 
function  will  be  included  in  calculating 
the  consecutive  time  period. 

(3)  The  equipment  is  located  at  a 
seasonal  facility  and  operates  during  the 
full  annual  operating  period  of  the 
seasonal  facility,  remains  at  the  facility 
for  at  least  2  years,  and  operates  at  that 
facility  fur  at  lea.st  3  months  each  vear. 

(4)  'I'be  ecjuipment  is  moved  from  one 
location  to  another  within  the  facilitv 
but  continues  to  perform  the  same  or 
similar  function  and  serve  the  same 
electric:ity,  .steam,  and/or  hot  water 
system  in  an  attem|)t  to  circumvent  the 
residence  time  retjuirements  of  this 
definition. 

Total  selected  metcds  (TSM)  nuians 
the  sum  of  the  following  metallic 
hazardous  air  pollutants:  arsenic, 
beryllium,  cadmium,  chromium,  lead, 
manganese,  nickel  and  selenium. 

Traditional  fuel  means  the  fuel  as 
defined  in  S  241.2  of  this  chapter. 

Tune-up  means  adjustments  made  to 
a  boiler  or  proce.ss  beater  in  accordance 
with  the  procetlures  outlined  in 
§(i3.7.'14()(a)(l()). 

***** 

Ultra  low  sulfur  liquid  fuel  means  a 
distillate  oil  that  has  less  than  or  ecpial 
to  l.'j  ])pm  sulfur. 

***** 

Unit  designed  to  burn  gas  1 
subcategoiy  includes  any  boiler  or 
process  beater  that  burns  onlv  natural 
gas,  refinery  gas,  and/or  other  gas  1 
fuels,  tia.seous  fuel  boilers  and  proce.ss 
luxiters  that  burn  li(|uid  fuel  for  j)eriodic 
testing  of  li(juid  fuel,  maintenance,  or 
o])erator  training,  not  to  exceed  a 
combined  total  of  48  hours  during  any 
calendar  year,  are  included  in  this 
definition.  Gaseous  fuel  boilers  and 
process  beaters  that  burn  liquid  fuel 
during  jjeriods  of  gas  curtailment  or  gas 
siq)])ly  interru])tions  of  any  duration  are 
also  included  in  this  definition. 


.  25) 


Unit  designed  to  burn  gas  2  (other) 
subcategory  includes  any  boiler  or 
process  heater  that  is  not  in  the  unit 
designed  to  burn  gas  1  subcategorv  and 
burns  any  gaseous  fuels  either  alone  or 
in  combination  with  le.ss  than  10 
percent  coal/solid  fossil  fuel,  and  less 
than  10  percent  biomass/bio-ba.sed  solid 
fuel  on  an  annual  beat  ini)ut  basis,  and 
no  liquid  fuels.  Gaseous  fuel  boilers  and 
jjrocess  beaters  that  are  not  in  the  unit 
designed  to  burn  gas  1  subcategorv  and 
that  burn  liquid  fuel  for  periodic  testing 
of  li(|uid  fuel,  maintenance,  or  operator 
training,  not  to  exceed  a  combined  total 
of  48  hours  during  any  calenilar  vear, 
are  included  in  this  definition.  Gaseous 
fuel  boilers  and  jirocess  heaters  that  are 
not  in  the  unit  designed  to  burn  gas  1 
subcategory  and  that  burn  licpiid  fuel 
during  periods  of  gas  curtailment  or  gas 
supply  interruj)tion  of  any  duration  are 
also  included  in  this  definition. 

f  tnit  designed  to  burn  bea\w  liquid 
subcategory  means  a  unit  in  the  unit 
desigiKid  to  burn  licpiid  subcategory 
where  at  least  10  percent  of  the  beat 
input  from  licjuid  fuels  on  an  annual 
beat  input  basis  comes  from  heavy 
licpiids. 

Unit  designed  to  burn  light  liquid 
subcategory  means  a  unit  in  the  unit 
designed  to  burn  licjuid  subcategory  that 
is  not  part  of  the  unit  designed  to  burn 
heavy  li(]uid  subcategory. 

Unit  designed  to  burn  liquid 
subcategorv  includes  any  boiler  or 
process  beater  that  burns  any  licjuifl 
fuel,  but  less  than  10  percent  coal/solid 
fossil  fuel  and  less  than  10  percent 
biomas.s/bio-based  solid  fuel  on  an 
annual  beat  input  basis,  either  alone  or 
in  combination  with  gaseous  fuels. 

Units  in  the  unit  design  to  burn  gas  1 
or  unit  designed  to  burn  gas  2  (other) 
subcategories  tha"  burn  litjuid  fiKd  for 
jxiriodic  te.sting  of  lic]uid  fuel, 
maintenance,  or  ojierator  training,  not  to 
exceed  a  combined  total  of  48  hours 
during  any  calendar  year  are  not 
included  in  this  definition.  Units  in  the 
unit  design  to  burn  gas  1  or  unit 
designed  to  burn  gas  2  (other) 
subcategories  during  ])(;riods  of  gas 
curtailment  or  gas  sup])lv  interruption 
of  any  duration  are  akso  not  included  in 
this  definition. 

Unit  designed  to  burn  liquid  fuel  that 
is  a  non-continental  unit  means  an 
industrial,  commercial,  or  in.stitutional 
boiler  or  jirocess  beater  meeting  the 
definition  of  the  unit  designed  to  burn 
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li(]uid  sul)(:ategorv  located  in  the  State 
of  Hawaii,  the  Vii-gin  Islands,  Guam. 
American  Samoa,  the  Gommonwealth  of 
I’uerto  Rico,  or  the  Northern  Mariana 
Islands. 

I  hiH  (iesi^nrd  to  hum  solid  jiud 
suhcutogory  means  any  hoihir  or  process 
healer  that  burns  onlv  solid  fuels  or  at 
least  10  percent  solicl  fuel  on  an  annual 
heat  input  basis  in  combination  with 
li(inid  fuels  or  ga.seous  fuels. 

\'(;gotol)Io  oil  means  oils  extracted 
from  vegetation. 

*  *  -k  *  If 


Waste  heat  bo/'/er  means  a  device  that 
recovers  normally  nnn.sed  energv  (i.e., 
hot  exhaust  gas)  and  converts  it  to 
usable  heat.  Waste  heat  boilers  are  also 
rciferred  to  as  lujal  r(;co\'erv  st(!am 
generators.  Waste  beat  boilers  are  heat 
exchangers  generating  steam  from 
incoming  hot  exhaust  gas  from  an 
industrial  (e.g.,  thermal  oxidiz(!r.  kiln, 
furnace)  or  power  (e.g.,  combustion 
turbine,  engine)  lujuipment.  Duct 
burners  are  sometimes  used  to  increa.se 
the  temperature  of  the  incoming  hot 
exhaust  gas. 


Waste  heat  process  heater  nnians  an 
enclosed  device  that  recovers  normallv 
unused  energy  (i.e.,  hot  exhaust  gas)  and 
converts  it  to  usable  heat.  Waste  heat 
])rocess  heaters  are  also  referred  to  as 
recaiperative  process  heaters.  This 
definition  includes  both  fiixul  and 
uid'ired  waste  heat  j)rocess  heaters. 
***** 

■  28.  Table  1  to  sub])art  DDDDD  of  ])art 
()3  is  revised  to  read  as  follows: 

As  stated  in  § ()3.7.'j()(),  von  must 
comply  with  the  following  applicable 
emission  limits: 


Table  1  to  Subpart  DDDDD  of  Part  63— Emission  Limits  for  New  or  Reconstructed  Boilers  and  Process 

Heaters 

[Units  with  heat  input  capacity  of  10  million  Btu  per  hour  or  greater] 


If  your  boiler  or  process  heater 
is  in  this  subcategory  .  .  . 

For  the  following 
pollutants  .  .  . 

The  emissions  must  not  ex¬ 
ceed  the  following  emission 
limits,  except  during  startup 
and  shutdown  .  .  . 

Or  the  emissions  must  not 
exceed  the  following  alter¬ 
native  output-based  limits  ex¬ 
cept  during  startup  and  shut¬ 
down  .  .  . 

Using  this  specified  sampling 
volume  or  test  run  duration 

1 .  Units  in  all  subcategories 

a.  HCI  . 

2.2E-02  lb  per  MMBtu  of  heat 

2.5E-02  lb  per  MMBtu  of 

For  M26A,  collect  a  minimum 

designed  to  burn  solid  fuel. 

input. 

steam  output  or  0.28  lb  per 
MWh. 

of  1  dscm  per  run;  for  M26 
collect  a  minimum  of  120  li¬ 
ters  per  run. 

b.  Mercury . 

8.0E-07a  lb  per  MMBtu  of 
heat  input. 

8.7E-07«  lb  per  MMBtu  of 
steam  output  or  I  .IE-OS®  lb 
per  MWh. 

For  M29.  collect  a  minimum  of 

4  dscm  per  run;  for  M30A  or 
M30B.  collect  a  minimum 
sample  as  specified  in  the 
method;  for  ASTM  D6784 
collect  a  minimum  of  4 
dscm. 

2.  Units  designed  to  burn  coal/ 

a.  Filterable  PM  (or  TSM)  . 

1. IE-03  lb  per  MMBtu  of  heat 

1.  IE-03  lb  per  MMBtu  of 

Collect  a  minimum  of  3  dscm 

solid  fossil  fuel. 

input;  or  (2.3E-05  lb  per 
MMBtu  of  heat  input). 

steam  output  or  1 .4E-02  lb 
per  MWh;  or  (2.7E-05  lb  per 
MMBtu  of  steam  output  or 
2.9E-04  lb  per  MWh). 

per  run. 

3.  Pulverized  coal  boilers  de- 

a.  Carbon  monoxide  (CO)  (or 

130  ppm  by  volume  on  a  dry 

0.11  lb  per  MMBtu  of  steam 

1  hr  minimum  sampling  lime. 

signed  to  burn  coal'solid  fos¬ 
sil  fuel. 

CEMS). 

basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(320  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

output  or  1.4  lb  per  MWh;  3- 
run  average. 

4.  Stokers  designed  to  burn 
coal/solid  fossil  fuel. 

a.  CO  (or  CEMS)  . 

130  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(340  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

0.12  lb  per  MMBtu  of  steam 
output  or  1 .4  lb  per  MWh;  3- 
run  average. 

1  hr  minimum  sampling  time. 

5.  Fluidized  bed  units  designed 
to  burn  coal/solid  fossil  fuel. 

a.  CO  (or  CEMS)  . 

130  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(230  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

0.11  lb  per  MMBtu  of  steam 
output  or  1.4  lb  per  MWh;  3- 
run  average. 

1  hr  minimum  sampling  time. 

6.  Fluidized  bed  units  with  an 
integrated  heat  exchanger 
designed  to  burn  coal/solid 
fossil  fuel. 

a.  CO  (or  CEMS)  . 

140  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(150  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

1.2E-01  lb  per  MMBtu  of 
steam  output  or  1.5  lb  per 
MWh;  3-run  average. 

1  hr  minimum  sampling  time. 

7.  Stokers/sloped  grate/olhers 
designed  to  burn  wet  bio¬ 
mass  fuel. 

a.  CO  (or  CEMS)  . 

620  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen.  3-run  average;  or 
(390  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

5.8E-01  lb  per  MMBtu  of 
steam  output  or  6.8  lb  per 
MWh;  3-run  average. 

1  hr  minimum  sampling  time. 

b.  Filterable  PM  (or  TSM) . 

3.0E-02  lb  per  MMBtu  of  heat 
input;  or  (2.6E-05  lb  per 
MMBtu  of  heat  input). 

3.5E-02  lb  per  MMBtu  of 
steam  output  or  4.2E-01  lb 
per  MWh;  or  (2.7E-05  lb  per 
MMBtu  of  steam  output  or 
3.7E-04  lb  per  MWh). 

Collect  a  minimum  of  2  dscm 
per  run. 
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Table  1  to  Subpart  DDDDD  of  Part  63— Emission  Limits  for  New  or  Reconstructed  Boilers  and  Process 

Heaters— Continued 

[Units  with  heat  input  capacity  of  10  million  Btu  per  hour  or  greater] 


is  in  this  subcalegory 


8.  Stokers/sloped  grate/others 
designed  to  burn  kiln-dried 
biomass  fuel. 


to  burn  biomass/bio-based 
solids. 


10.  Suspension  burners  de¬ 
signed  to  burn  biomass/bio¬ 
based  solids. 


1 1 .  Dutch  Ovens/Pile  burners 
designed  to  burn  biomass/ 
bio-based  solids. 


burn  biomass/bio-based  sol¬ 
ids. 


boiler  designed  to  burn  bio¬ 
mass/bio-based  solids. 


For  the  following 
pollutants  .  .  . 

The  emissions  must  not  ex¬ 
ceed  the  following  emission 
limits,  except  during  startup 
and  shutdown  .  .  . 

Or  the  emissions  must  not 
exceed  the  following  alter¬ 
native  output-based  limits,  ex¬ 
cept  during  startup  and  shut¬ 
down  .  .  . 

Using  this  specified  sampling 
volume  or  test  run  duration 

a.  CO  . 

460  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen. 

4.2E-01  lb  per  MMBtu  of 
steam  output  or  5.1  lb  per 
MWh. 

1  hr  minimum  sampling  time. 

b.  Filterable  PM  (or  TSM) . 

3.0E-02  lb  per  MMBtu  of  heat 
input;  or  (4.0E-03  lb  per 
MMBtu  of  heat  input). 

3.5E-02  lb  per  MMBtu  of 
steam  output  or  4.2E-01  lb 
per  MWh;  or  (4.2E-03  lb  per 
MMBtu  of  steam  output  or 
5.6E-02  lb  per  MWh). 

Collect  a  minimum  of  2  dscm 
per  run. 

a.  CO  (or  OEMS)  . 

230  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(310  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  roiling 
average). 

2.2E-01  lb  per  MMBtu  of 
steam  output  or  2.6  lb  per 
MWh;  3-run  average. 

1  hr  minimum  sampling  time. 

b.  Filterable  PM  (or  TSM)  . 

9.8E-03  lb  per  MMBtu  of  heat 
input;  or  (B.OE-OS**  lb  per 
MMBtu  of  heat  input). 

1.2E-02  lb  per  MMBtu  of 
steam  output  or  0.14  lb  per 
MWh;  or  (1.1E-04'>  lb  per 
MMBtu  of  steam  output  or 
1.2E-03®  lb  per  MWh). 

Collect  a  minimum  of  3  dscm 
per  run. 

a.  CO  (or  OEMS)  . 

2,400  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(2,000  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  10-day  rolling 
average). 

1.9  lb  per  MMBtu  of  steam  out¬ 
put  or  27  lb  per  MWh;  3-run 
average. 

1  hr  minimum  sampling  time. 

b.  Filterable  PM  (or  TSM) . 

3.0E-02  lb  per  MMBtu  of  heat 
input;  or  (6.5E-03  lb  per 
MMBtu  of  heat  input). 

3.  IE-02  lb  per  MMBtu  of 
steam  output  or  4.2E-01  lb 
per  MWh;  or  (6.6E-03  lb  per 
MMBtu  of  steam  output  or 
9. IE-02  lb  per  MWh). 

Collect  a  minimum  of  2  dscm 
per  run. 

a.  CO  (or  OEMS)  . 

330  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(520  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  10-day  rolling 
average). 

3.5E-01  lb  per  MMBtu  of 
steam  output  or  3.6  lb  per 
MWh;  3-run  average. 

1  hr  minimum  sampling  time. 

b.  Filterable  PM  (or  TSM) . 

3.2E-03  lb  per  MMBtu  of  heat 
input;  or  (3.9E-05  lb  per 
MMBtu  of  heat  input). 

4.3E-03  lb  per  MMBtu  of 
steam  output  or  4.5E-02  lb 
per  MWh;  or  (5.2E-05  lb  per 
MMBtu  of  steam  output  or 
5.5E-04  lb  per  MWh). 

Collect  a  minimum  of  3  dscm 
per  run. 

a.  CO  . 

910  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen. 

1.1  lb  per  MMBtu  of  steam  out¬ 
put  or  I.OE-rOI  lb  per  MWh. 

1  hr  minimum  sampling  time. 

b.  Filterable  PM  (or  TSM) . 

2.0E-02  lb  per  MMBtu  of  heat 
input;  or  (2.9E-05®  lb  per 
MMBtu  of  heat  input). 

3.0E-02  lb  per  MMBtu  of 
steam  output  or  2.8E-01  lb 
per  MWh;  or  (5.1E-05  iu  per 
MMBtu  of  steam  output  or 
4.1E-04  lb  per  MWh). 

Collect  a  minimum  of  2  dscm 
per  run. 

a.  CO  (or  OEMS)  . 

1,100  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(900  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

1.4  lb  per  MMBtu  of  steam  out¬ 
put  or  12  lb  per  MWh;  3-run 
average. 

1  hr  minimum  sampling  time. 

b.  Filterable  PM  (or  TSM) . 

2.6E-02  lb  per  MMBtu  of  heat 
input;  or  (4.4E-04  lb  per 
MMBtu  of  heat  input). 

3.3E-02  lb  per  MMBtu  of 
steam  output  or  3.7E-01  lb 
per  MWh;  or  (5.5E-04  lb  per 
MMBtu  of  steam  output  or 
6.2E-03  lb  per  MWh). 

Collect  a  minimum  of  3  dscm 
per  run. 

a.  HCI  . 

4.4E-04  lb  per  MMBtu  of  heat 
input. 

4.8E-04  lb  per  MMBtu  of 
steam  output  or  6.1E-03  lb 
per  MWh. 

For  M26A:  Collect  a  minimum 
of  2  dscm  per  run;  for  M26, 
collect  a  minimum  of  240  li¬ 
ters  per  run. 

b.  Mercury . 

4.8E-07'>  lb  per  MMBtu  of 
heat  input. 

5.3E-07a  lb  per  MMBtu  of 
steam  output  or  6.7E-06®  lb 
per  MWh. 

For  M29,  collect  a  minimum  of 

4  dscm  per  run;  for  M30A  or 

M30B,  collect  a  minimum 
sample  as  specified  in  the 
method;  for  ASTM  D6784 
collect  a  minimum  of  4 
dscm. 

Federal  Register /Vol.  78,  No.  21 /Thursday,  January  81,  2()13/Rulos  and  Regulations 


7195 


Table  1  to  Subpart  DDDDD  of  Part  63— Emission  Limits  for  New  or  Reconstructed  Boilers  and  Process 

Heaters— Continued 

[Units  with  heat  input  capacity  of  10  million  Btu  per  hour  or  greater] 


If  your  boiler  or  process  healer 
is  in  this  subcategory  .  .  . 

For  the  following 
pollutants  .  .  . 

The  emissions  must  not  ex¬ 
ceed  the  following  emission 
limits,  except  during  startup 
and  shutdown  .  .  . 

Or  the  emissions  must  not 
exceed  the  following  alter¬ 
native  output-based  limits,  ex¬ 
cept  during  startup  and  shut¬ 
down  .  . 

Using  this  specified  sampling 
volume  or  test  run  duration 

15.  Units  designed  to  bum 

a.  CO  . 

130  ppm  by  volume  on  a  dry 

0.13  lb  per  MMBtu  of  steam 

1  hr  minimum  sampling  time. 

heavy  liquid  fuel. 

b.  Filterable  PM  (or  TSM)  . 

basis  corrected  to  3  percent 
oxygen,  3-run  average. 
1.3E-02  lb  per  MMBtu  of  heal 

output  or  1.4  lb  per  MWh;  3- 
run  average. 

1.5E-02  lb  per  MMBtu  of 

Collect  a  minimum  of  3  dscm 

16.  Units  designed  to  bum  light 

a.  CO  . 

input;  or  (7.5E-05  lb  per 
MMBtu  of  heal  input). 

130  ppm  by  volume  on  a  dry 

steam  output  or  1.8E-01  lb 
per  MWh;  or  (8.2E-05  lb  per 
MMBtu  of  sfeam  output  or 
1. IE-03  lb  per  MWh). 

0.13  lb  per  MMBtu  of  steam 

per  run. 

1  hr  minimum  sampling  time. 

liquid  fuel. 

b.  Filterable  PM  (or  TSM) . 

basis  corrected  to  3  percent 
oxygen. 

1. IE-03-''  lb  per  MMBtu  of 

output  or  1.4  lb  per  MWh. 

1.2E-03-'’  lb  per  MMBtu  of 

Collect  a  minimum  of  3  dscm 

17.  Units  designed  to  bum  liq- 

a.  CO  . 

heal  input:  or  (2.9E-05  lb 
per  MMBtu  of  heat  input). 

130  ppm  by  volume  on  a  dry 

steam  output  or  1.6E-02-''  lb 
per  MWh;  or  (3.2E-05  lb  per 
MMBtu  of  steam  output  or 
4.0E-04  lb  per  MWh). 

0.13  lb  per  MMBtu  of  steam 

per  run. 

1  hr  minimum  sampling  time. 

uid  fuel  that  are  non-conti¬ 
nental  units. 

b.  Filterable  PM  (or  TSM) . 

basis  corrected  to  3  percent 
oxygen,  3-run  average 
based  on  stack  test. 

2.3E-02  lb  per  MMBtu  of  heat 

output  or  1 .4  lb  per  MWh;  3- 
run  average. 

2.5E-02  lb  per  MMBtu  of 

Collect  a  minimum  of  4  dscm 

18.  Units  designed  to  burn  gas 

a.  CO  . 

input;  or  (8.6E-04  lb  per 
MMBtu  of  heat  input). 

130  ppm  by  volume  on  a  dry 

steam  output  or  3.2E-01  lb 
per  MWh:  or  (9.4E-04  lb  per 
MMBtu  of  steam  output  or 
1.2E-02  lb  per  MWh). 

0.16  lb  per  MMBtu  of  steam 

per  run. 

1  hr  minimum  sampling  time. 

2  (other)  gases. 

b.  HCI  . 

basis  corrected  to  3  percent 
oxygen. 

1.7E-03  lb  per  MMBtu  of  heal 

output  or  1.0  lb  per  MWh. 

2.9E-03  lb  per  MMBtu  of 

For  M26A,  Collect  a  minimum 

c  Mercury  . 

input. 

7.9E-06  lb  per  MMBtu  of  heaf 

steam  output  or  1.8E-02  lb 
per  MWh. 

1.4E-05  lb  per  MMBtu  of 

of  2  dscm  per  run;  for  M26, 
collect  a  minimum  of  240  li¬ 
fers  per  run. 

For  M29,  collect  a  minimum  of 

d.  Filterable  PM  for  TSM) . 

input. 

6.7E-03  lb  per  MMBtu  of  heat 

steam  output  or  8.3E-05  lb 
per  MWh. 

1.2E-02  lb  per  MMBtu  of 

3  dscm  per  run;  for  M30A  or 
M30B.  collect  a  minimum 
sample  as  specified  in  the 
method;  for  ASTM  D6784  » 
collect  a  minimum  of  3 
dscm. 

Collect  a  minimum  of  3  dscm 

input;  or  (2.1E-04  lb  per 
MMBtu  of  heat  input). 

steam  output  or  7.0E-02  lb 
per  MWh;  or  (3.5E-04  lb  per 
MMBtu  of  steam  output  or 
2.2E-03  lb  per  MWh). 

per  run. 

®lf  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  show  that  your  emis¬ 
sions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §63.7515  if  all  of  the  other  provisions  of  §63.7515  are  met.  For  all  other  pollutants  that  do  not  con¬ 
tain  a  footnote  “a”,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show  that  your  emissions  are  at  or  below  75  percent  of  this  limit  in 
order  to  qualify  for  skip  testing. 

*> Incorporated  by  reference,  see  §63.14. 

•=11  your  affecfed  source  is  a  new  or  reconstructed  affected  source  that  commenced  construction  or  reconstruction  after  June  4,  2010,  and  before  January  31,  2013, 
you  may  comply  with  the  emission  limits  in  Tables  11,  12  or  13  to  this  subpart  until  January  31,  2016.  On  and  after  January  31,  2016,  you  must  comply  with  the 
emission  limits  in  Table  1  to  this  subpan. 


■  2f).  Tabli;  2  to  .siibiiart  DDDDD  of  jitirf  As  stafod  in  ^  (ill.Z.lOO,  you  niiist 
()8  is  rovisod  fo  road  as  follows:  comply  with  tbo  following  a])pli(:ablo 

omission  limits: 

Table  2  to  Subpart  DDDDD  of  Part  63 — Emission  Limits  for  Existing  Boilers  and  Process  Heaters 

[Units  with  heat  input  capacity  of  10  million  Btu  per  hour  or  greater] 


If  your  boiler  or  process  healer 
is  in  this  subcalegory  .  .  . 

For  the  following 
pollutants  .  .  . 

The  emissions  must  not  ex¬ 
ceed  the  following  emission 
limits,  except  during  startup 
and  shutdown  .  .  . 

The  emissions  must  not  ex¬ 
ceed  the  following  alternative 
output-based  limits,  except 
during  startup  and 
shutdown  .  .  . 

Using  this  specified  sampling 
volume  or  lest  run 
duration  .  .  . 

1.  Units  in  all  subcategories 
designed  to  burn  solid  fuel. 

a.  HCI . 

2.2E-02  lb  per  MMBtu  of  heat 
input. 

2.5E-02  lb  per  MMBtu  of 
steam  output  or  0.27  lb  per 
MWh. 

For  M26A,  Collect  a  minimum 
of  1  dscm  per  run:  for  M26, 
collect  a  minimum  of  120  li¬ 
ters  per  run. 

7196 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2013/Rules  and  Regulations 


Table  2  to  Subpart  DDDDD  of  Part  63 — Emission  Limits  for  Existing  Boilers  and  Process  Heaters — 

Continued 

[Units  with  heat  input  capacity  of  10  million  Btu  per  hour  or  greater] 


It  your  boiler  or  process  heater  For  the  following 
is  in  this  subcategory  .  .  .  pollutants  .  .  . 


The  emissions  must  not  ex¬ 
ceed  the  following  emission 
limits,  except  during  startup 
and  shutdown  .  .  . 


The  emissions  must  not  ex¬ 
ceed  the  following  alternative 
output-based  limits,  except 
during  startup  and 
shutdown  .  .  . 


Using  this  specified  sampling 
volume  or  test  run 
duration  .  .  . 


b.  Mercury 


5.7E-06  lb  per  MMBtu  of  heal 
input. 


6.4E-06  lb  per  MMBtu  of 
steam  output  or  7.3E-05  lb 
per  MWh. 


For  M29,  collect  a  minimum  of 
3  dscm  per  run;  for  M30A  or 
M30B.  collect  a  minimum 
sample  as  specified  in  the 
method:  for  ASTM  D6784  r> 


collect  a  minimum  of  3 
dscm. 


2.  Units  design  to  burn  coal/ 
solid  fossil  fuel. 


3.  Pulverized  coal  boilers  de¬ 
signed  to  burn  coal/solid  fos¬ 
sil  fuel. 


4.  Stokers  designed  to  burn 
coal/solid  fossil  fuel. 


5.  Fluidized  bed  units  designed 
to  burn  coal/solid  fossil  fuel. 


6.  Fluidized  bed  units  with  an 
integrated  heat  exchanger 
designed  to  burn  coal/solid 
fossil  fuel. 


7.  Stokers/sloped  grate/others 
designed  to  burn  wet  bio¬ 
mass  fuel. 


8.  Stokers/sloped  grate/others 
designed  to  burn  kiln-dried 
biomass  fuel. 


9.  Fluidized  bed  units  designed 
to  burn  biomass/bio-based 
solid. 


a.  Filterable  PM  (or  TSM) 


a.  CO  (or  OEMS) 


a.  CO  (or  OEMS) 


a.  CO  (or  OEMS) 


a.  CO  (or  OEMS) 


a.  CO  (or  OEMS) 


b.  Filterable  PM  (or  TSM) 


a.  CO  . 

b.  Filterable  PM  (or  TSM) 


a.  CO  (or  OEMS) 


b.  Filterable  PM  (or  TSM) 


4.0E-02  lb  per  MMBtu  of  heat 
input;  or  (5.3E-05  lb  per 
MMBtu  of  heat  input). 


130  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(320  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

160  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(340  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

130  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(230  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

140  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(150  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

1,500  ppm  by  volume  on  a  dry 
basis  correcled  to  3  percent 
oxygen,  3-run  average;  or 
(720  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

3.7E-02  lb  per  MMBtu  of  heat 
input;  or  (2.4E-04  lb  per 
MMBtu  of  heat  input). 


460  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen. 

3.2E-01  lb  per  MMBtu  of  heat 
input;  or  (4.0E-03  lb  per 
MMBtu  of  heat  input). 


470  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen,  3-run  average;  or 
(310  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

1. IE-01  lb  per  MMBtu  of  heat 
input;  or  (1.2E-03  lb  per 
MMBtu  of  heat  input). 


4.2E-02  lb  per  MMBtu  of 
steam  output  or  4.9E-01  lb 
per  MWh;  or  (5.6E-05  lb  per 
MMBtu  of  steam  output  or 
6.5E-04  lb  per  MWh). 

0.11  lb  per  MMBtu  of  steam 
output  or  1.4  lb  per  MWh:  3- 
run  average. 


0.14  lb  per  MMBtu  of  steam 
output  or  1.7  lb  per  MWh;  3- 
run  average. 


0.12  lb  per  MMBtu  of  steam 
output  or  1.4  lb  per  MWh;  3- 
run  average. 


1.3E-01  lb  per  MMBtu  of 
steam  output  or  1.5  lb  per 
MWh;  3-run  average. 


1.4  lb  per  MMBtu  of  steam  out¬ 
put  or  17  lb  per  MWh:  3-run 
average. 


4.3E-02  lb  per  MMBIu  of 

steam  output  or  5.2E-01  lb 
per  MWh:  or  (2.8E-04  lb  per 
MMBtu  of  steam  output  or 
3.4E-04  lb  per  MWh). 

4.2E-01  lb  per  MMBtu  of 

steam  output  or  5.1  lb  per 
MWh. 

3.7E-01  lb  per  MMBtu  of 

steam  output  or  4.5  lb  per 
MWh;  or  (4.6E-03  lb  per 
MMBtu  of  steam  output  or 
5.6E-02  lb  per  MWh). 

4.6E-01  lb  per  MMBtu  of 

steam  output  or  5.2  lb  per 
MWh;  3-run  average. 


1.4E-01  lb  per  MMBtu  of 
steam  output  or  1.6  lb  per 
MWh;  or  (1.5E-03  lb  per 
MMBtu  of  steam  output  or 
1 .7E-02  lb  per  MWh). 


Collect  a  minimum  of  2  dscm 
per  run. 


1  hr  minimum  sampling  time. 


1  hr  minimum  sampling  time. 


1  hr  minimum  sampling  time. 


1  hr  minimum  sampling  time. 


1  hr  minimum  sampling  time. 


Collect  a  minimum  of  2  dscm 
per  run. 

1  hr  minimum  sampling  time. 

Collect  a  minimum  of  1  dscm 
per  run. 

1  hr  minimum  sampling  time. 


Collect  a  minimum  of  1  dscm 
per  run. 
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Table  2  to  Subpart  DDDDD  of  Part  63— Emission  Limits  for  Existing  Boilers  and  Process  Heaters— 

Continued 

[Units  with  heat  input  capacity  of  10  million  Btu  per  hour  or  greater] 


If  your  boiler  or  process  heater 
is  in  this  subcategory  . 

For  the  following 
prollutants  .  .  . 

The  emissions  must  not  ex¬ 
ceed  the  following  emission 
limits,  except  during  startup 
and  shutdown  .  . 

10.  Suspension  burners  de- 

a.  CO  (or  CEMS)  . 

2,400  ppm  by  volume  on  a  dry 

signed  to  burn  biomass/bio- 

basis  corrected  to  3  percent 

based  solid. 

oxygen,  3-run  average;  or 
(2,000  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  10-day  rolling 
average). 

b.  Filterable  PM  (or  TSM)  . 

5.1E-02  Ib  per  MMBtu  of  heat 
input;  or  (6.5E-03  Ib  per 
MMBtu  of  heat  input). 

1 1 .  Dutch  Ovens/Pile  burners 

a.  CO  (or  CEMS)  . 

770  ppm  by  volume  on  a  dry 

designed  to  burn  biomass/ 

basis  corrected  to  3  percent 

bio- based  solid. 

oxygen,  3-run  average;  or 
(520  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  10-day  rolling 
average). 

b.  Filterable  PM  (or  TSM) . 

2.8E-01  Ib  per  MMBtu  of  heat 
input;  or  (2.0E-03  Ib  per 
MMBtu  of  heat  input). 

12.  Fuel  cell  units  designed  to 

a.  CO  . 

1,100  ppm  by  volume  on  a  dry 

burn  biomass/bio-based 

basis  corrected  to  3  percent 

solid. 

oxygen. 

b.  Filterable  PM  (or  TSM)  . 

2.0E-02  Ib  per  MMBtu  of  heat 
input;  or  (5.8E-03  Ib  per 
MMBtu  of  heat  input). 

13.  Hybrid  suspension  grate 

a.  CO  (or  CEMS)  . 

2,800  ppm  by  volume  on  a  dry 

units  designed  to  bum  bio- 

basis  corrected  to  3  percent 

mass/bio-based  solid 

oxygen,  3-run  average;  or 
(900  ppm  by  volume  on  a 
dry  basis  corrected  to  3  per¬ 
cent  oxygen,  30-day  rolling 
average). 

b.  Filterable  PM  (or  TSM) . 

4.4E-01  Ib  per  MMBtu  of  heat 
input;  or  (4.5E-04  Ib  per 
MMBtu  of  heat  input). 

14.  Units  designed  to  bum  liq- 

a.  HCI  . 

1. IE-03  Ib  per  MMBtu  of  heat 

uid  fuel. 

input. 

b.  Mercury . 

2.0E-06  Ib  per  MMBtu  of  heat 
input. 

15.  Units  designed  to  bum 

a.  CO  . 

130  ppm  by  volume  on  a  dry 

heavy  liquid  fuel. 

basis  corrected  to  3  percent 
oxygen,  3-run  average. 

b.  Filterable  PM  (or  TSM)  . 

6.2E-02  Ib  per  MMBtu  of  heat 
input;  or  (2.0E-04  Ib  per 
MMBtu  of  heat  input). 

16.  Units  designed  to  burn  light 

a.  CO  . 

130  ppm  by  volume  on  a  dry 

liquid  fuel. 

basis  corrected  to  3  percent 
oxygen. 

b.  Filterable  PM  (or  TSM) . 

7.9E-03  Ib  per  MMBtu  of  heat 
input;  or  (6.2E-05  Ib  per 
MMBtu  of  heat  input). 

17.  Units  designed  to  bum  liq- 

a.  CO  . 

130  ppm  by  volume  on  a  dry 

uid  fuel  that  are  non-conti- 

basis  corrected  to  3  percent 

nental  units. 

oxygen,  3-run  average 
based  on  stack  test. 

The  emissions  must  not  ex¬ 
ceed  the  following  alternative 
output-based  limits,  except 
during  startup  and 
shutdown  .  . 


1.9  lb  per  MMBtu  of  sfeam  out¬ 
put  or  27  lb  per  MWh;  3-run 
average. 


5.2E-02  lb  per  MMBtu  of 
steam  output  or  7.1E-01  lb 
per  MWh:  or  (6.6E-03  lb  per 
MMBtu  of  steam  output  or 
9. IE-02  lb  per  MWh). 

8.4E-01  lb  per  MMBtu  of 
steam  output  or  8.4  lb  per 
MWh;  3-run  average. 


3.9E-01  lb  per  MMBtu  of 
steam  output  or  3.9  lb  per 
MWh:  or  (2.8E-03  lb  per 
MMBtu  of  steam  output  or 
2.8E-02  lb  per  MWh). 

2.4  lb  per  MMBtu  of  steam  out¬ 
put  or  12  lb  per  MWh. 

5.5E-02  lb  per  MMBtu  of 
sfeam  output  or  2.8E-01  lb 
per  MWh;  or  (1 .6E-02  lb  per 
MMBtu  of  steam  output  or 
8.1E-02  lb  per  MWh). 

2.8  ib  per  MMBtu  of  steam  out¬ 
put  or  31  Ib  per  MWh;  3-run 
average. 


5.5E-01  Ib  per  MMBtu  of 
steam  output  or  6.2  Ib  per 
MWh;  or  (5.7E-04  Ib  per 
MMBtu  of  steam  output  or 
6.3E-03  Ib  per  MWh). 


1.4E-03  lb 

per 

MMBtu 

of 

steam  output  or 

1 .6E-02 

Ib 

per  MWh. 

2.5E-06  Ib 

per 

MMBtu 

of 

steam  output  or 

2.8E-05 

Ib 

per  MWh. 


0.13  Ib  per  MMBtu  of  steam 
output  or  1.4  Ib  per  MWh;  3- 
run  average. 

7.5E-02  Ib  per  MMBtu  of 
steam  output  or  8.6E-01  lb 
per  MWh:  or  (2.5E-04  Ib  per 
MMBtu  of  steam  output  or 
2.8E-03  Ib  per  MWh). 

0.13  Ib  per  MMBtu  of  steam 
output  or  1 .4  Ib  per  MWh. 

9.6E-03  Ib  per  MMBtu  of 
steam  output  or  1. IE-01  Ib 
per  MWh;  or  (7.5E-05  Ib  per 
MMBtu  of  steam  output  or 
8.6E-04  Ib  per  MWh). 

0.13  Ib  per  MMBtu  of  steam 
output  or  1.4  Ib  per  MWh:  3- 
run  average. 


Using  this  specified  sampling 
volume  or  test  run 
duration  .  .  . 


1  hr  minimum  sampling  time. 


Collect  a  minimum  of  2  dscm 
per  run. 


1  hr  minimum  sampling  lime. 


Collect  a  minimum  of  1  dscm 
per  run. 


1  hr  minimum  sampling  time. 


Collect  a  minimum  of  2  dscm 
per  run. 


1  hr  minimum  sampling  lime. 


Collect  a  minimum  of  1  dscm 
per  run. 


For  M26A,  collect  a  minimum 
of  2  dscm  per  run;  for  M26, 
collect  a  minimum  of  240  li¬ 
ters  per  run. 

For  M29,  collect  a  minimum  of 
3  dscm  per  run;  for  M30A  or 
M30B  collect  a  minimum 
sample  as  specified  in  the 
method,  for  ASTM  06784*’ 
collect  a  minimum  of  2 
dscm. 

1  hr  minimum  sampling  time. 


Collect  a  minimum  of  1  dscm 
per  run. 


1  hr  minimum  sampling  time. 


Collect  a  minimum  of  3  dscm 
per  run. 


1  hr  minimum  sampling  lime. 
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Continued 

[Units  with  heat  input  capacity  of  10  million  Btu  per  hour  or  greater] 


If  your  boiler  or  process  heater 
is  in  this  subcategory  .  .  . 

For  the  following 
pollutants  .  .  . 

The  emissions  must  not  ex¬ 
ceed  the  following  emission 
limits,  except  during  startup 
and  shutdown  .  .  . 

The  emissions  must  not  ex¬ 
ceed  the  following  alternative 
output-based  limits,  except 
during  startup  and 
shutdown  .  .  . 

Using  this  specified  sampling 
volume  or  test  run 
duration  .  .  . 

b.  Filterable  PM  (or  TSM) . 

2.7E-01  lb  per  MMBIu  of  heat 
input;  or  (8.6E-04  lb  per 
MMBIu  of  heat  input). 

3.3E-01  lb  per  MMBtu  of 
steam  output  or  3.8  lb  per 
MWh:  or  (1.1E-03  lb  per 
MMBtu  of  steam  output  or 
1.2E-02lbper  MVVh). 

Collect  a  minimum  of  2  dscm 
per  run. 

18.  Units  designed  to  burn  gas 

2  (other)  gases. 

a.  CO  . 

130  ppm  by  volume  on  a  dry 
basis  corrected  to  3  percent 
oxygen. 

0.16  lb  per  MMBtu  of  steam 
output  or  1.0  lb  per  MVI/h. 

1  hr  minimum  sampling  time. 

b.  HCI  . 

1.7E-03  lb  per  MMBtu  of  heat 
input. 

2.9E-03  lb  per  MMBtu  of 
steam  output  or  1.8E-02  lb 
per  MWh. 

For  M26A,  collect  a  minimum 
of  2  dscm  per  run;  for  M26, 
collect  a  minimum  of  240  li¬ 
ters  per  run. 

c.  Mercury  . 

7.9E-06  lb  per  MMBtu  of  heat 
input. 

1.4E-05  lb  per  MMBtu  of 
steam  output  or  8.3E-05  lb 
per  MWh. 

For  M29,  collect  a  minimum  of 

3  dscm  per  run;  for  M30A  or 
M30B,  collect  a  minimum 
sample  as  specified  in  the 
method;  for  ASTM  D6784'’ 
collect  a  minimum  of  2 
dscm. 

d.  Filterable  PM  (or  TSM)  . 

6.7E-03  lb  per  MMBtu  of  heal 
input  or  (2.1E-04  lb  per 
MMBtu  of  heal  input). 

1.2E-02  lb  per  MMBtu  of 
steam  output  or  7.0E-02  lb 
per  MWh;  or  (3.5E-04  lb  per 
MMBtu  of  steam  output  or 
2.2E-03  lb  per  MWh). 

Collect  a  minimum  of  3  dscm 
per  run. 

®lf  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  show  that  your  emis¬ 
sions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §63.7515  if  all  of  the  other  provisions  of  §63.7515  are  met.  For  all  other  pollutants  that  do  not  con¬ 
tain  a  footnote  a,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show  that  your  emissions  are  at  or  below  75  percent  of  this  limit  in 
order  to  qualify  for  skip  testing. 

‘’Incorporated  by  reference,  see  §63.14. 


■  30.  Tahlo  3  to  siil)])!!!'!  DDDDD  of  ]):trt  As  statiul  in  §  03. 7300,  you  must 

03  is  rcvi.sod  to  road  as  follows:  coinjdy  with  tho  following  ap])li(:al)lo 

work  practico  standards: 

Table  3  to  Subpart  DDDDD  of  Part  63— Work  Practice  Standards 


You  must  meet  the  following  .  .  . 


If  your  unit  is  .  .  . 


1 .  A  new  or  existing  boiler  or  process  heater  with  a  continuous  oxygen 
trim  system  that  maintains  an  optimum  air  to  fuel  ratio,  or  a  heat 
input  capacity  of  less  than  or  equal  to  5  million  Btu  per  hour  in  any  of 
the  following  subcategories:  unit  designed  to  burn  gas  1;  unit  de¬ 
signed  to  burn  gas  2  (other);  or  unit  designed  to  burn  light  liquid,  or  a 
limited  use  boiler  or  process  heater. 

2.  A  new  or  existing  boiler  or  process  heater  without  a  continuous  oxy¬ 
gen  trim  system  and  with  heat  input  capacity  of  less  than  10  million 
Btu  per  hour  in  the  unit  designed  to  burn  heavy  liquid  or  unit  de¬ 
signed  to  burn  solid  fuel  subcategories;  or  a  new  or  existing  boiler  or 
process  heater  with  heat  input  capacity  of  less  than  10  million  Btu 
per  hour,  but  greater  than  5  million  Btu  per  hour,  in  any  of  the  fol¬ 
lowing  subcategories:  unit  designed  to  burn  gas  1;  unit  designed  to 
burn  gas  2  (other);  or  unit  designed  to  burn  light  liquid. 

3.  A  new  or  existing  boiler  or  process  heater  without  a  continuous  oxy¬ 
gen  trim  system  and  with  heat  input  capacity  of  10  million  Btu  per 
hour  or  greater. 


4.  An  existing  boiler  or  process  heater  located  at  a  major  source  facil¬ 
ity,  not  including  limited  use  units. 


Conduct  a  tune-up  of  the  boiler  or  process  heater  every  5  years  as 
specified  in  §63.7540. 


Conduct  a  tune-up  of  the  boiler  or  process  heater  biennially  as  speci¬ 
fied  in  §63.7540. 


Conduct  a  tune-up  of  the  boiler  or  process  heater  annually  as  specified 
in  §63.7540.  Units  in  either  the  Gas  1  or  Metal  Process  Furnace 
subcategories  will  conduct  this  tune-up  as  a  work  practice  for  all  reg¬ 
ulated  emissions  under  this  subpart.  Units  in  all  other  subcategories 
will  conduct  this  tune-up  as  a  work  practice  for  dioxins/furans. 

Must  have  a  one-time  energy  assessment  performed  by  a  qualified  en¬ 
ergy  assessor.  An  energy  assessment  completed  on  or  after  January 
1,  2008,  that  meets  or  is  amended  to  meet  the  energy  assessment 
requirements  in  this  table,  satisfies  the  energy  assessment  require¬ 
ment.  A  facility  that  operates  under  an  energy  management  program 
compatible  with  ISO  50001  that  includes  the  affected  units  also  satis¬ 
fies  the  energy  assessment  requirement.  The  energy  assessment 
must  include  the  following  with  extent  of  the  evaluation  for  items  a. 
to  e.  appropriate  for  the  on-site  technical  hours  listed  in  §63.7575: 
a.  A  visual  inspection  of  the  boiler  or  process  heater  system. 
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Table  3  to  Subpart  DDDDD  of  Part  63— Work  Practice  Standards— Continued 

You  must  meet  the  following  .  .  . 

b.  An  evaluation  of  operating  characteristics  of  the  boiler  or  process 
heater  systems,  specifications  of  energy  using  systems,  operating 
and  maintenance  procedures,  and  unusual  operating  constraints. 

c.  An  inventory  of  major  energy  use  systems  consuming  energy  from 
affected  boilers  and  process  heaters  and  which  are  under  the  control 
of  the  boiler/process  heater  owner/operator. 

d.  A  review  of  available  architectural  and  engineering  plans,  facility  op¬ 
eration  and  maintenance  procedures  and  logs,  and  fuel  usage. 

e.  A  review  of  the  facility's  energy  management  practices  and  provide 
recommendations  for  improvements  consistent  with  the  definition  of 
energy  management  practices,  if  identified. 

f.  A  list  of  cost-effective  energy  conservation  measures  that  are  within 
the  facility's  control. 

g.  A  list  of  the  energy  savings  potential  of  the  energy  conservation 
measures  identified. 

h.  A  comprehensive  report  detailing  the  ways  to  improve  efficiency,  the 
cost  of  specific  improvements,  benefits,  and  the  time  frame  for  re¬ 
couping  those  investments. 

You  must  operate  all  CMS  during  startup. 

For  startup  of  a  boiler  or  process  heater,  you  must  use  one  or  a  com¬ 
bination  of  the  following  clean  fuels:  natural  gas,  synthetic  natural 
gas,  propane,  distillate  oil,  syngas,  ultra-low  sulfur  diesel,  fuel  oil- 
soaked  rags,  kerosene,  hydrogen,  paper,  cardboard,  refinery  gas, 
and  liquefied  petroleum  gas. 

If  you  start  firing  coal/solid  fossil  fuel,  biomass/bio-based  solids,  heavy 
liquid  fuel,  or  gas  2  (other)  gases,  you  must  vent  emissions  to  the 
main  stack(s)  and  engage  all  of  the  applicable  control  devices  except 
limestone  injection  in  fluidized  bed  combustion  (FBC)  boilers,  dry 
scrubber,  fabric  filter,  selective  non-catalytic  reduction  (SNCR),  and 
selective  catalytic  reduction  (SCR).  You  must  start  your  limestone  in¬ 
jection  in  FBC  boilers,  dry  scrubber,  fabric  filter,  SNCR,  and  SCR 
systems  as  expeditiously  as  possible.  Startup  ends  when  steam  or 
heat  is  supplied  for  any  purpose. 

You  must  comply  with  all  applicable  emission  limits  at  all  times  except 
for  startup  or  shutdown  periods  conforming  with  this  work  practice. 
You  must  collect  monitoring  data  during  periods  of  startup,  as  speci¬ 
fied  in  §  63.7535(b).  You  must  keep  records  during  periods  of  start¬ 
up.  You  must  provide  reports  concerning  activities  and  periods  of 
startup,  as  specified  in  §63.7555. 

You  must  operate  all  CMS  during  shutdown. 

While  firing  coal/solid  fossil  fuel,  biomass/bio-based  solids,  heavy  liquid 
fuel,  or  gas  2  (other)  gases  during  shutdown,  you  must  vent  emis¬ 
sions  to  the  main  stack(s)  and  operate  all  applicable  control  devices, 
except  limestone  injection  in  FBC  boilers,  dry  scrubber,  fabric  filter, 
SNCR,  and  SCR. 

You  must  comply  with  all  applicable  emissions  limits  at  all  times  except 
for  startup  or  shutdown  periods  conforming  with  this  work  practice. 
You  must  collect  monitoring  data  during  periods  of  shutdown,  as 
specified  in  §  63.7535(b).  You  must  keep  records  during  periods  of 
shutdown.  You  must  provide  reports  concerning  activities  and  peri¬ 
ods  of  shutdown,  as  specified  in  §63.7555. 


■  31.  Table 4  to. subpart  I3DDDD  ol  j)art  As  .stated  in  §63.7500,  you  must 

63  is  revised  to  nrad  as  follows:  (:oiui)ly  with  the  ap]di(:able  operating 

limits: 

Table  4  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Boilers  and  Process  Heaters 

When  complying  with  a  Table  1,  2,  11,  12,  or 
13  numerical  emission  limit  using  .  .  . 

1.  Wet  PM  scrubber  control  on  a  boiler  not 
using  a  PM  CPMS. 


You  must  meet  these  operating  limits  .  .  . 

Maintain  the  30-day  rolling  average  pressure  drop  and  the  30-day  rolling  average  liquid  flow 
rate  at  or  above  the  lowest  one-hour  average  pressure  drop  and  the  lowest  one-hour  aver¬ 
age  liquid  flow  rate,  respectively,  measured  during  the  most  recent  performance  test  dem¬ 
onstrating  compliance  with  the  PM  emission  limitation  according  to  §  63.7530(b)  and  Table  7 
to  this  subpart. 
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Table  4  to  Subpart  DDDDD  of  Part  63— Operating  Limits  for  Boilers  and  Process  Heaters— Continued 


When  complying  with  a  Table  1, 2,  11,  12,  or 
13  numerical  emission  limit  using  .  .  . 


You  must  meet  these  operating  limits  .  .  . 


2.  Wet  acid  gas  (HCI)  scrubber  control  on  a 
boiler  not  using  a  HCI  CEMS. 


3.  Fabric  filter  control  on  units  not  using  a  PM 


Maintain  the  30-day  rolling  average  effluent  pH  at  or  above  the  lowest  one-hour  average  pH  I 

and  the  30-day  rolling  average  liquid  flow  rate  at  or  above  the  lowest  one-hour  average  liq-  I 

uid  flow  rate  measured  during  the  most  recent  performance  test  demonstrating  compliance 
with  the  HCI  emission  limitation  according  to  §  63.7530(b)  and  Table  7  to  this  subpart, 
a.  Maintain  opacity  to  less  than  or  equal  to  10  percent  opacity  (daily  block  average);  or 


CPMS. 


4.  Electrostatic  precipitator  control  on  units  not 
using  a  PM  CPMS. 


5.  Dry  scrubber  or  carbon  injection  control  on  a 
boiler  not  using  a  mercury  CEMS. 

6.  Any  other  add-on  air  pollution  control  type  on 
units  not  using  a  PM  CPMS. 

7.  Fuel  analysis . 

8.  Performance  testing  . 


9.  Oxygen  analyzer  system 


10.  SO2  CEMS 


b.  Install  and  operate  a  bag  leak  detection  system  according  to  §  63.7525  and  operate  the  fab¬ 
ric  filter  such  that  the  bag  leak  detection  system  alert  is  not  activated  more  than  5  percent  of 
the  operating  time  during  each  6-month  period. 

a.  This  option  is  for  boilers  and  process  heaters  that  operate  dry  control  systems  (i.e.,  an  ESP 
without  a  wet  scrubber).  Existing  and  new  boilers  and  process  heaters  must  maintain  opac¬ 
ity  to  less  than  or  equal  to  10  percent  opacity  (daily  block  average);  or 

b.  This  option  is  only  for  boilers  and  process  heaters  not  subject  to  PM  CPMS  or  continuous 
compliance  with  an  opacity  limit  (i.e.,  COMS).  Maintain  the  30-day  rolling  average  total  sec¬ 
ondary  electric  power  input  of  the  electrostatic  precipitator  at  or  above  the  operating  limits 
established  during  the  performance  test  according  to  §  63.7530(b)  and  Table  7  to  this  sub¬ 
part. 

Maintain  the  minimum  sorbent  or  carbon  injection  rate  as  defined  in  §63.7575  of  this  subpart. 

This  option  is  for  boilers  and  process  heaters  that  operate  dry  control  systems.  Existing  and 
new  boilers  and  process  heaters  must  maintain  opacity  to  less  than  or  equal  to  10  percent 
opacity  (daily  block  average). 

Maintain  the  fuel  type  or  fuel  mixture  such  that  the  applicable  emission  rates  calculated  ac¬ 
cording  to  §  63.7530(c)(1),  (2)  and/or  (3)  is  less  than  the  applicable  emission  limits. 

For  boilers  and  process  heaters  that  demonstrate  compliance  with  a  performance  test,  main¬ 
tain  the  operating  load  of  each  unit  such  that  it  does  not  exceed  110  percent  of  the  highest 
hourly  average  operating  load  recorded  during  the  most  recent  performance  test. 

For  boilers  and  process  heaters  subject  to  a  CO  emission  limit  that  demonstrate  compliance 
with  an  Oj!  analyzer  system  as  specified  in  §  63.7525(a),  maintain  the  30-day  rolling  average 
oxygen  content  at  or  above  the  lowest  hourly  average  oxygen  concentration  measured  dur¬ 
ing  the  most  recent  CO  performance  test,  as  specified  in  Table  8.  This  requirement  does  not 
apply  to  units  that  install  an  oxygen  trim  system  since  these  units  will  set  the  trim  system  to 
the  level  specified  in  §  63.7525(a). 

For  boilers  or  process  heaters  subject  to  an  HCI  emission  limit  that  demonstrate  compliance 
with  an  SO2  CEMS,  maintain  the  30-day  rolling  average  SO2  emission  rate  at  or  below  the 
highest  hourly  average  SO2  concentration  measured  during  the  most  recent  HCI  perform¬ 
ance  test,  as  specified  in  Table  8. 


■  32.  Tal)lo  .5  to  sultparf  DDDDD  of  part 
63  is  ainondod  by: 

■  a.  Revising  the  entry  for  “1 . 

Particulate  matter." 

■  1).  Remove  the  entry  for  “.5.  Dioxins/ 
Furans". 

■  c.  Redesignating  the  entries  for  “2. 
Hydrogen  cldoride.”  “3.  Mercury.”  and 


“4.  (X)”  as  “3.  Hvdrogen  chloride,"  “4. 
Mercury,"  and  “5.  (X),”  re.spectively. 

■  d.  Revising  the  newly  redesignated 
entries  for  “4.  Mercury”  and  "5.  CXI.” 

■  e.  Add  entry  for  "2.  Total  selected 
metals.” 

The  revisions  and  addition  read  as 
follows: 


As  stated  in  §63.7520.  you  must 
com])ly  with  the  following  retiuirements 
for  performance  testing  for  existing,  new 
or  reconstructed  affected  sources: 


Table  5  to  Subpart  DDDDD  of  Part  63— Performance  Testing  Requirements 


To  conduct  a  perform¬ 
ance  test  for  the  fol¬ 
lowing  pollutant  .  .  . 

You  must  .  .  . 

Using  .  .  . 

1.  Filterable  PM  . 

a.  Select  sampling  ports  location  and  the  num¬ 
ber  of  traverse  points. 

Method  1  at  40  CFR  part  60,  appendix  A-1  of  this  chapter. 

b.  Determine  velocity  and  volumetric  flow-rate 

Method  2,  2F,  or  2G  at  40  CFR  part  60,  appendix  A-1  or  A-2  to  part 

of  the  stack  gas. 

60  of  this  chapter. 

c.  Determine  oxygen  or  carbon  dioxide  con- 

Method  3A  or  3B  at  40  CFR  part  60,  appendix  A-2  to  part  60  of  this 

centration  of  the  stack  gas. 

chapter,  or  ANSI/ASME  PTC  1 9. 10-1 98 1.'-* 

d.  Measure  the  moisture  content  of  the  stack 
gas. 

Method  4  at  40  CFR  part  60,  appendix  A-3  of  this  chapter. 

e.  Measure  the  PM  emission  concentration  . 

Method  5  or  17  (positive  pressure  fabric  filters  must  use  Method  5D) 
at  40  CFR  part  60,  appendix  A-3  or  A-6  of  this  chapter. 

f.  Convert  emissions  concentration  to  lb  per 

Method  19  F-factor  methodology  at  40  CFR  part  60,  appendix  A-7  of 

MMBtu  emission  rates. 

this  chapter. 

2.  TSM  . 

a.  Select  sampling  ports  location  and  the  num¬ 
ber  of  traverse  points. 

Method  1  at  40  CFR  part  60,  appendix  A-1  of  this  chapter. 
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Table  5  to  Subpart  DDDDD  of  Part  63— Performance  Testing  Reouirements— Continued 

To  conduct  a  perform- 

ance  test  for  the  fol- 

You  must  .  .  . 

Using  .  .  . 

lowing  pollutant  .  .  . 

b.  Determine  velocity  and  volumetric  flow-rate 

Method  2,  2F,  or  2G  at  40  CFR  part  60,  appendix  A-1  or  A-2  of  this 

of  the  stack  gas. 

chapter. 

c.  Determine  oxygen  or  carbon  dioxide  con- 

Method  3A  or  3B  at  40  CFR  part  60,  appendix  A-1  of  this  chapter,  or 

centration  of  the  stack  gas. 

ANSI/ASME  PTC  19.10-1981.^ 

d.  Measure  the  moisture  content  of  the  stack 
gas. 

Method  4  at  40  CFR  part  60,  appendix  A-3  of  this  chapter. 

e.  Measure  the  TSM  emission  concentration  ... 

Method  29  at  40  CFR  part  60,  appendix  A-8  of  this  chapter 

f.  Convert  emissions  concentration  to  lb  per 

Method  19  F-factor  methodology  at  40  CFR  part  60,  appendix  A-7  of 

MMBtu  emission  rates. 

this  chapter. 

3.  HCI . 

a.  Select  sampling  ports  location  and  the  num¬ 
ber  of  traverse  points. 

Method  1  at  40  CFR  part  60,  appendix  A-1  of  this  chapter. 

b.  Determine  velocity  and  volumetric  flow-rate 
of  the  stack  gas. 

Method  2,  2F,  or  2G  at  40  CFR  part  60,  appendix  A-2  of  this  chapter. 

c.  Determine  oxygen  or  carbon  dioxide  con- 

Method  3A  or  3B  at  40  CFR  part  60,  appendix  A-2  of  this  chapter,  or 

centration  of  the  stack  gas. 

ANSI/ASME  PTC  19.10-1981.^ 

d.  Measure  the  moisture  content  of  the  stack 
gas. 

Method  4  at  40  CFR  part  60,  appendix  A-3  of  this  chapter. 

e.  Measure  the  HCI  emission  concentration  . 

Method  26  or  26A  (M26  or  M26A)  at  40  CFR  part  60,  appendix  A-8  of 
this  chapter. 

f.  Convert  emissions  concentration  to  lb  per 

Method  19  F-factor  methodology  at  40  CFR  part  60,  appendix  A-7  of 

MMBtu  emission  rates. 

this  chapter. 

4.  Mercury  . 

a.  Select  sampling  ports  location  and  the  num¬ 
ber  of  traverse  points. 

Method  1  at  40  CFR  part  60,  appendix  A-1  of  this  chapter. 

b.  Determine  velocity  and  volumetric  flow-rate 

Method  2,  2F,  or  2G  at  40  CFR  part  60,  appendix  A-1  or  A-2  of  this 

of  the  stack  gas. 

chapter. 

c.  Determine  oxygen  of  carbon  dioxide  con- 

Method  3A  or  3B  at  40  CFR  part  60,  appendix  A-1  of  this  chapter,  or 

centration  of  the  stack  gas. 

ANSI/ASME  PTC  19.10-1981 

d.  Measure  the  moisture  content  of  the  stack 
gas. 

Method  4  at  40  CFR  part  60,  appendix  A-3  of  this  chapter. 

e.  Measure  the  mercury  emission  concentre- 

Method  29,  30A,  or  30B  (M29,  M30A,  or  M30B)  at  40  CFR  part  60, 

tion. 

appendix  A-8  of  this  chapter  or  Method  101A  at  40  CFR  part  61, 
appendix  B  of  this  chapter,  or  ASTM  Method  D6784.3 

f.  Convert  emissions  concentration  to  lb  per 

Method  19  F-factor  methodology  at  40  CFR  part  60,  appendix  A-7  of 

MMBtu  emission  rates. 

this  chapter. 

5.  CO  . 

a.  Select  the  sampling  ports  location  and  the 
number  of  traverse  points. 

Method  1  at  40  CFR  part  60,  appendix  A-1  of  this  chapter. 

b.  Determine  oxygen  concentration  of  the 

Method  3A  or  3B  at  40  CFR  part  60,  appendix  A-3  of  this  chapter,  or 

stack  gas. 

ASTM  D6522-00  (Reapproved  2005),  or  ANSI/ASME  PTC  19.10- 
1981.‘'> 

c.  Measure  the  moisture  content  of  the  stack 
gas. 

Method  4  at  40  CFR  part  60,  appendix  A-3  of  this  chapter. 

d.  Measure  the  CO  emission  concentration  . 

i 

Method  10  at  40  CFR  part  60,  appendix  A-4  of  this  chapter.  Use  a 
measurement  span  value  of  2  times  the  concentration  of  the  appli¬ 
cable  emission  limit. 

*****  for  fuel  analysi.s  testing  for  exi.stiiig,  new  discretion  of  the  .source  owner  or 

■  .33.  Table  (i  to  subpart  DDDDD  of  part  or  reconstructed  affectrul  sources.  ojjerator: 

63  is  revi.st;d  to  read  as  follows:  However,  equivalent  methods  (as 

As  .stated  in  §63.7.521,  you  must  deiined  in  §(>3. 7575)  mav  b(;  u.sed  in 

comply  with  the  following  recjuirements  lieu  of  the  prescribed  methods  at  the 

Table  6  to  Subpart  DDDDD  of  Part  63— Fuel  Analysis  Reouirements 

To  conduct  a  fuel 

analysis  for  the  fol- 

You  must  .  .  . 

Using  .  .  . 

lowing  pollutant  .  .  . 

1.  Mercury  . 

a.  Collect  fuel  samples . 

Procedure  in  §  63.7521(c)  or  ASTM  05192'^,  or  ASTM  D7430a,  or 

ASTM  D6883«,  or  ASTM  D2234/D2234Ma(for  coal)  or  EPA  1631  or 

EPA  1631 E  or  ASTM  D6323^  (for  solid),  or  EPA  821-R-01-013 
(for  liquid  or  solid),  or  ASTM  D4177^  (for  liquid),  or  ASTM  D40573 
(for  liquid),  or  equivalent. 

b.  Composite  fuel  samples . 

Procedure  in  §  63.7521(d)  or  equivalent. 

c.  Prepare  composited  fuel  samples . 

EPA  SW-846-3050B'>  (for  solid  samples),  EPA  SW-846-3020A ^  (for 
liquid  samples),  ASTM  D2013/D2013M3  (for  coal),  ASTM  D5198® 

(for  biomass),  or  EPA  3050 ^  (for  solid  fuel),  or  EPA  821-R-01- 
013®  (for  liquid  or  solid),  or  equivalent. 
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Table  6  to  Subpart  DDDDD  of  Part  63- 


To  conduct  a  fuel 
analysis  for  the  fol¬ 
lowing  pollutant  .  . 


You  must 


2.  HCI 


3.  Mercury  Fuel  Spec¬ 
ification  for  other 
gas  1  fuels. 


4.  TSM  for  solid  fuels 


d.  Determine  heat  content  of  the  fuel  type  . 

e.  Determine  moisture  content  of  the  fuel  type 


f.  Measure  mercury  concentration  in  fuel  sam¬ 
ple. 

g.  Convert  concentration  into  units  of  pounds 
of  mercury  per  MMBtu  of  heat  content. 

h.  Calculate  the  mercury  emission  rate  from 
the  boiler  or  process  heater  in  units  of 
pounds  per  million  Btu. 

a.  Collect  fuel  samples . 

b.  Composite  fuel  samples . 

c.  Prepare  composited  fuel  samples . 

d.  Determine  heat  content  of  the  fuel  type  . 

e.  Determine  moisture  content  of  the  fuel  type 


f.  Measure  chlorine  concentration  in  fuel  sam¬ 
ple. 

g.  Convert  concentrations  into  units  of  pounds 
of  HCI  per  MMBtu  of  heat  content. 

h.  Calculate  the  HCI  emission  rate  from  the 
boiler  or  process  heater  in  units  of  pounds 
per  million  Btu. 

a.  Measure  mercury  concentration  in  the  fuel 
sample  and  convert  to  units  of  micrograms 
per  cubic  meter. 

b.  Measure  mercury  concentration  in  the  ex¬ 
haust  gas  when  firing  only  the  other  gas  1 
fuel  is  fired  in  the  boiler  or  process  heater. 

a.  Collect  fuel  samples . 

b.  Composite  fuel  samples . 

c.  Prepare  composited  fuel  samples . 

d.  Defermine  heat  content  of  the  fuel  type  . 

e.  Determine  moisture  content  of  the  fuel  type 


f.  Measure  TSM  concentration  in  fuel  sample 


g.  Convert  concentrations  into  units  of  pounds 
of  TSM  per  MMBtu  of  heat  content. 

h.  Calculate  the  TSM  emission  rate  from  the 
boiler  or  process  heater  in  units  of  pounds 
per  million  Btu. 


'Incorporated  by  reference,  see  §63.14. 


Fuel  Analysis  Requirements— Continued 


Using  .  .  . 


ASTM  D5865a  (for  coal)  or  ASTM  ETII^  (for  biomass),  or  ASTM 
D5864'*  for  liquids  and  other  solids,  or  ASTM  D240^  or  equivalent. 

ASTM  D3173^,  ASTM  E871  •'>,  or  ASTM  D5864«,  or  ASTM  D240,  or 
ASTM  D95^  (for  liquid  fuels),  or  ASTM  D4006®  (for  liquid  fuels),  or 
ASTM  D4177'‘  (for  liquid  fuels)  or  ASTM  D4057®  (for  liquid  fuels), 
or  equivalent. 

ASTM  D6722a  (for  coal),  EPA  SW-846-7471Ba  (for  solid  samples), 
or  EPA  SW-846-7470A3  (for  liquid  samples),  or  equivalent. 

Equation  8  in  §63.7530. 

Equations  10  and  12  in  §63.7530. 


Procedure  in  §63. 7521(c)  or  ASTM  D5192®,  or  ASTM  D7430^,  or 
ASTM  D68833,  or  ASTM  D2234/D2234M  a  (for  coal)  or  ASTM 
D6323^  (for  coal  or  biomass),  ASTM  DAITT®  (for  liquid  fuels)  or 
ASTM  D4057^  (for  liquid  fuels),  or  equivalent. 

Procedure  in  §  63.7521(d)  or  equivalent. 

EPA  SW-846-3050Ba  (for  solid  samples),  EPA  SW-846-3020A «  (for 
liquid  samples),  ASTM  D2013/D2013M§‘'>  (for  coal),  or  ASTM 
D5198§‘''  (for  biomass),  or  EPA  3050®  or  equivalent. 

ASTM  D5865®  (for  coal)  or  ASTM  E711  ®  (for  biomass),  ASTM  D5864, 
ASTM  D240®  or  equivalent. 

ASTM  D3173®  or  ASTM  E871  ®,  or  D5864®,  or  ASTM  D240®,  or 
ASTM  D95®  (for  liquid  fuels),  or  ASTM  D4006®  (for  liquid  fuels),  or 
ASTM  D4177®  (for  liquid  fuels)  or  ASTM  D4057®  (for  liquid  fuels)  or 
equivalent. 

EPA  SW-846-9250®,  ASTM  D6721  ®,  ASTM  D4208®  (for  coal),  or 
EPA  SW-846-5050®  or  ASTM  E776®  (for  solid  fuel),  or  EPA  SW- 
846-9056®  or  SW-846-9076®  (for  solids  or  liquids)  or  equivalent. 

Equation  7  in  §63.7530. 

Equations  10  and  11  in  §63.7530. 


Method  30B  (M30B)  at  40  CFR  part  60,  appendix  A-8  of  this  chapter 
or  ASTM  D5954®,  ASTM  D6350®,  ISO  6978-1 :2003(E)®,  or  ISO 
6978-2:2003(E)®,  or  EPA-1631  ®  or  equivalent. 

Method  29,  30A,  or  30B  (M29,  M30A,  or  M30B)  at  40  CFR  part  60, 
appendix  A-8  of  this  chapter  or  Method  101A  or  Method  102  at  40 
CFR  part  61,  appendix  B  of  this  chapter,  or  ASTM  Method  D6784® 
or  equivalent. 

Procedure  in  §  63.7521(c)  or  ASTM  D5192®,  or  ASTM  D7430®,  or 
ASTM  D6883®,  or  ASTM  D2234/D2234M®  (for  coal)  or  ASTM 
D6323®  (for  coal  or  biomass),  or  ASTM  D4177®,(for  liquid  fuels)or 
ASTM  D4057®  (for  liquid  fuels),or  equivalent. 

Procedure  in  §  63.7521(d)  or  equivalent. 

EPA  SW-846-3050B®  (for  solid  samples),  EPA  SW-846-3020A ®  (for 
liquid  samples),  ASTM  D2013/D2013M®  (for  coal),  ASTM  D5198® 
or  TAPPI  T266®  (for  biomass),  or  EPA  3050®  or  equivalent. 

ASTM  D5865®  (for  coal)  or  ASTM  E711®  (for  biomass),  or  ASTM 
D5864®  for  liquids  and  other  solids,  or  ASTM  D240®  or  equivalent. 

ASTM  D3173®  or  ASTM  E871  ®,  or  D5864,  or  ASTM  D240®,  or  ASTM 
D95®  (for  liquid  fuels),  or  ASTM  D4006®  (for  liquid  fuels),  or  ASTM 
D4177®  (for  liquid  fuels)  or  ASTM  D4057®  (for  liquid  fuels),  or 
equivalent. 

ASTM  D3683®,  or  ASTM  D4606  ®,  or  ASTM  D6357®  or  EPA 
200.8®  or  EPA  SW-846-6020  ®,  or  EPA  SW-846-6020A®,  or  EPA 
SW-846-6010C®,  EPA  7060®  or  EPA  7060A®  (for  arsenic  only),  or 
EPA  SW-846-7740®  (for  selenium  only). 

Equation  9  in  §63.7530. 

Equations  10  and  13  in  §63.7530. 
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■  34.  Table  7  to  .sut)j)arl  DDDDD  of  jiart 
83  is  amended  by: 

■  a.  Revising  tbe  entry  for  "1 . 
Particulate  matter  or  mercury,”. 

■  b.  Revising  the  entry  for  “2. 1  lydrogen 
(’.hloride,". 


■  c.  Revising  the  entry  for  ”3. 
Mercury.”. 

■  (1.  Revising  the  entrv  for  “4.  (Carbon 
monoxide”. 

The  revisions  read  as  follows: 


As  stated  in  §  (i3.7.'>2().  yon  must 
comply  with  the  following  recpiirements 
for  (istablishing  o])(;rating  limits: 


Table  7  to  Subpart  DDDDD  of  Part  63— Establishing  Operating  Limits 


If  you  have  an  applicable  emis-  And  your  operating  limits  are  v^..  i  According  to  the  following  re- 

sion  limit  for  .  .  .  based  on  .  .  .  quirements 


1.  PM,  TSM,  or  mercury 


2.  HCI 


a.  Wet  scrubber  operating  pa¬ 
rameters. 


b.  Electrostatic  precipitator  op¬ 
erating  parameters  (option 
only  for  units  that  operate 
wet  scrubbers). 


a.  Wet  scrubber  operating  pa¬ 
rameters. 


b.  Dry  scrubber  operating  pa¬ 
rameters. 


c.  Alternative  Maximum  SOj 
emission  rate. 


i.  Establish  a  site-specific  min¬ 
imum  scrubber  pressure 
drop  and  minimum  flow  rate 
operating  limit  according  to 
§  63.7530(b). 


i.  Establish  a  site-specific  min¬ 
imum  total  secondary  elec¬ 
tric  power  input  according  to 
§  63.7530(b). 


i.  Establish  site-specific  min¬ 
imum  pressure  drop,  effluent 
pH,  and  flow  rate  operating 
limits  according  to 
§  63.7530(b). 


i.  Establish  a  site-specific  min¬ 
imum  sorbent  injection  rate 
operating  limit  according  to 
§  63.7530(b).  If  different  acid 
gas  sorbents  are  used  dur¬ 
ing  the  HCI  performance 
test,  the  average  value  for 
each  sorbent  becomes  the 
site-specific  operating  limit 
for  that  sorbent. 


(1)  Data  from  the  scrubber 
pressure  drop  and  liquid  flow 
rate  monitors  and  the  PM  or 
mercury  performance  test. 


(1)  Data  from  the  voltage  and 
secondary  amperage  mon¬ 
itors  during  the  PM  or  mer¬ 
cury  performance  test. 


(1)  Data  from  the  pressure 
drop.  pH.  and  liquid  flow-rate 
monitors  and  the  HCI  per¬ 
formance  test. 


(1)  Data  from  the  sorbent  in¬ 
jection  rate  monitors  and 
HCI  or  mercury  performance 
test. 


i.  Establish  a  site-specific  max-  (1)  Data  from  SO-  CEMS  and 
imum  SO.-  emission  rate  op-  the  HCI  performance  lest, 
erating  limit  according  to 
§  63.7530(b). 


(a)  You  must  collect  scrubber 
pressure  drop  and  liquid  flow 
rate  data  every  15  minutes 
during  the  entire  period  of 
the  performance  tests. 

(b)  Determine  the  lowest  hour¬ 
ly  average  scrubber  pres¬ 
sure  drop  and  liquid  flow 
rale  by  computing  the  hourly 
averages  using  all  of  the  15- 
minute  readings  taken  dur¬ 
ing  each  performance  test. 

(a)  You  must  collect  secondary 
voltage  and  secondary  am¬ 
perage  for  each  ESP  cell 
and  calculate  total  sec¬ 
ondary  electric  power  input 
data  every  15  minutes  dur¬ 
ing  the  entire  period  of  the 
performance  tests. 

(b)  Determine  the  average 
total  secondary  electric 
power  input  by  computing 
the  hourly  averages  using  all 
of  the  15-minute  readings 
taken  during  each  perform¬ 
ance  test. 

(a)  You  must  collect  pH  and 
liquid  flow- rate  data  every  15 
minutes  during  the  entire  pe¬ 
riod  of  the  performance 
tests. 

(b)  Determine  the  hourly  aver¬ 
age  pH  and  liquid  flow  rate 
by  computing  the  hourly 
averages  using  all  of  the  15- 
minute  readings  taken  dur¬ 
ing  each  performance  test. 

(a)  You  must  collect  sorbent 
injection  rate  data  every  1 5 
minutes  during  the  entire  pe¬ 
riod  of  the  performance 
tests. 


(b)  Determine  the  hourly  aver¬ 
age  sorbent  injection  rate  by 
computing  the  hourly  aver¬ 
ages  using  all  of  the  15- 
minute  readings  taken  dur¬ 
ing  each  performance  test. 

(c)  Determine  the  lowest  hour¬ 
ly  average  of  the  three  test 
run  averages  established 
during  the  performance  test 
as  your  operating  limit. 

When  your  unit  operates  at 
lower  loads,  multiply  your 
sorbent  injection  rate  by  the 
load  fraction  (e  g.,  for  50 
percent  load,  multiply  the  in¬ 
jection  rate  operating  limit  by 
0.5)  to  determine  the  re¬ 
quired  injection  rate. 

(a)  You  must  collect  the  SO- 
emissions  data  according  to 
§63.7525(m)  during  the 
most  recent  HCI  perform¬ 
ance  tests. 
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Table  7  to  Subpart  DDDDD  of  Part  63— Establishing  Operating  Limits— Continued 


If  you  have  an  applicable  emis¬ 
sion  limit  for  .  .  . 


And  your  operating  limits  are 
based  on  .  .  . 


You  must 


Using 


According  to  the  following  re¬ 
quirements 


3.  Mercury  .  a.  Activated  carbon  injection 


Establish  a  site-specific  min¬ 
imum  activated  carbon  injec¬ 
tion  rate  operating  limit  ac¬ 
cording  to  § 63.7530(b). 


(1)  Data  from  the  activated 
carbon  rate  monitors  and 
mercury  pedormance  test. 


4.  Carbon  monoxide .  a.  Oxygen 


Establish  a  unit-specific  limit 
for  minimum  oxygen  level 
according  to  §63.7520. 


(1)  Data  from  the  oxygen  ana¬ 
lyzer  system  specified  in 
§  63.7525(a). 


(b)  The  maximum  SO-  emis¬ 
sion  rate  is  equal  to  the  low¬ 
est  hourly  average  SO: 
emission  rate  measured  dur¬ 
ing  the  most  recent  HCI  per¬ 
formance  tests. 

(a)  You  must  collect  activated 
carbon  injection  rate  data 
every  15  minutes  during  the 
entire  period  of  the  pedorm¬ 
ance  tests. 

(b)  Determine  the  hourly  aver¬ 
age  activated  carbon  injec¬ 
tion  rate  by  computing  the 
hourly  averages  using  all  of 
the  15-minute  readings 
taken  during  each  pedorm¬ 
ance  test. 

(c)  Determine  the  lowest  hour¬ 
ly  average  established  dur¬ 
ing  the  pedormance  test  as 
your  operating  limit.  When 
your  unit  operates  at  lower 
loads,  multiply  your  activated 
carbon  injection  rate  by  the 
load  fraction  (e.g.,  actual 
heat  input  divided  by  heat 
input  during  pedormance 
test,  for  50  percent  load, 
multiply  the  injection  rate  op¬ 
erating  limit  by  0,5)  to  deter¬ 
mine  the  required  injection 
rate. 

(a)  You  must  collect  oxygen 
data  every  15  minutes  dur¬ 
ing  the  entire  period  of  the 
pedormance  tests. 

(b)  Determine  the  hourly  aver¬ 
age  oxygen  concentration  by 
computing  the  hourly  aver¬ 
ages  using  all  of  the  15- 
minute  readings  taken  dur¬ 
ing  each  pedormance  test. 

(c)  Determine  the  lowest  hour¬ 
ly  average  established  dur¬ 
ing  the  pedormance  test  as 
your  minimum  operating 
limit. 


■  3.'5.  Table  8  to  .subpart  DDDDD  oi  jiart  As  stated  in  ^  (>3.7540,  you  must  show  process  beater  according  to  the 

03  is  revi.sed  to  read  as  follows;  continuous  compliance  with  the  following: 

emi.ssion  limitations  for  each  boiler  or 


Table  8  to  Subpart  DDDDD  of  Part  63— Demonstrating  Continuous  Compliance 


If  you  must  meet  the  following  operating  limits 
or  work  practice  standards  .  .  . 


You  must  demonstrate  continuous  compliance  by  .  .  . 


1.  Opacity 


2.  PM  CPMS  . 

3.  Fabric  Filter  Bag  Leak  Detection  Operation  ... 

4.  Wet  Scrubber  Pressure  Drop  and  Liquid 
Flow- rate. 

5.  Wet  Scrubber  pH  . 


a.  Collecting  the  opacity  monitoring  system  data  according  to  §  63.7525(c)  and  §63.7535;  and 

b.  Reducing  the  opacity  monitoring  data  to  6-minute  averages;  and 

c.  Maintaining  opacity  to  less  than  or  equal  to  10  percent  (daily  block  average). 

a.  Collecting  the  PM  CPMS  output  data  according  to  §63.7525; 

b.  Reducing  the  data  to  30-day  rolling  averages;  and 

c.  Maintaining  the  30-day  rolling  average  PM  CPMS  output  data  to  less  than  the  operating 
limit  established  during  the  performance  test  according  to  §  63.7530(b)(4). 

Installing  and  operating  a  bag  leak  detection  system  according  to  §63.7525  and  operating  the 
fabric  filter  such  that  the  requirements  in  §  63.7540(a)(9)  are  met. 

a.  Collecting  the  pressure  drop  and  liquid  flow  rate  monitoring  system  data  according  to 
§§63.7525  and  63.7535;  and 

b.  Reducing  the  data  to  30-day  rolling  averages;  and 

c.  Maintaining  the  30-day  rolling  average  pressure  drop  and  liquid  flow-rate  at  or  above  the 
operating  limits  established  during  the  performance  test  according  to  §  63.7530(b). 

a.  Collecting  the  pH  monitoring  system  data  according  to  §§63.7525  and  63.7535;  and 


Federal  Register / Vol.  78,  No.  21 /Thursday,  )anuary  31.  2()13/Rules  and  Regulations 


Table  8  to  Subpart  DDDDD  of  Part  63— Demonstrating  Continuous  Compliance— Continued 


If  you  must  meet  the  following  operating  limits 
or  work  practice  standards  .  .  . 


You  must  demonstrate  continuous  compliance  by 


6.  Dry  Scrubber  Sorbent  or  Carbon  Injection 
Rate. 


7.  Electrostatic  Precipitator  Total  Secondary 
Electric  Power  Input. 


8.  Emission  limits  using  fuel  analysis 


9.  Oxygen  content 


10.  Boiler  or  process  heater  operating  load 


11.  SO,  emissions  using  SO2  OEMS 


b.  Reducing  the  data  to  30-day  rolling  averages;  and 

c.  Maintaining  the  30-day  rolling  average  pH  at  or  above  the  operating  limit  established  during 
the  performance  test  according  to  §  63.7530(b). 

a.  Collecting  the  sorbent  or  carbon  injection  rate  monitoring  system  data  for  the  dry  scrubber 
according  to  §§63.7525  and  63.7535;  and 

b.  Reducing  the  data  to  30-day  rolling  averages;  and 

c.  Maintaining  the  30-day  rolling  average  sorbent  or  carbon  injection  rate  at  or  above  the  min¬ 
imum  sorbent  or  carbon  injection  rate  as  defined  in  §63.7575. 

a.  Collecting  the  total  secondary  electric  power  input  monitoring  system  data  for  the  electro¬ 
static  precipitator  according  to  §§63.7525  and  63.7535;  and 

b.  Reducing  the  data  to  30-day  rolling  averages;  and 

c.  Maintaining  the  30-day  rolling  average  total  secondary  electric  power  input  at  or  above  the 
operating  limits  established  during  the  performance  test  according  to  §  63.7530(b). 

a.  Conduct  monthly  fuel  analysis  for  HCI  or  mercury  or  TSM  according  to  Table  6  to  this  sub¬ 
part;  and 

b.  Reduce  the  data  to  12-month  rolling  averages;  and 

c.  Maintain  the  12-month  rolling  average  at  or  below  the  applicable  emission  limit  for  HCI  or 
mercury  or  TSM  in  Tables  1  and  2  or  11  through  13  to  this  subpart. 

a.  Continuously  monitor  the  oxygen  content  using  an  oxygen  analyzer  system  according  to 
§  63.7525(a).  This  requirement  does  not  apply  to  units  that  install  an  oxygen  trim  system 
since  these  units  will  set  the  trim  system  to  the  level  specified  in  §  63.7525(a)(2). 

b.  Reducing  the  data  to  30-day  rolling  averages;  and 

c.  Maintain  the  30-day  rolling  average  oxygen  content  at  or  above  the  lowest  hourly  average 
oxygen  level  measured  during  the  most  recent  CO  performance  test. 

a.  Collecting  operating  load  data  or  steam  generation  data  every  15  minutes. 

b.  Maintaining  the  operating  load  such  that  it  does  not  exceed  110  percent  of  the  highest  hour¬ 
ly  average  operating  load  recorded  during  the  most  recent  performance  test  according  to 
§  63.7520(c). 

a.  Collecting  the  SO;  OEMS  output  data  according  to  §63.7525; 

b.  Reducing  the  data  to  30-day  rolling  averages;  and 

c.  Maintaining  the  30-day  rolling  average  SO,  OEMS  emission  rate  to  a  level  at  or  below  the 
minimum  hourly  SO,  rate  measured  during  the  most  recent  HCI  performance  test  according 
to  §63.7530. 


■  3(».  Tal)U;  9  t()sul)j)art  1113DDD  oi  i)art  “1.  (^omjrlianr.o  report”  to  read  as 
()3  is  amended  l)v  revisinq  file  entrv  for  follows; 


As  stated  in  §(>3.7550,  yon  must 
comply  with  the  following  requirements 
for  nqiorls: 


Table  9  to  Subpart  DDDDD  of  Part  63— Reporting  Requirements 


You  must  submit  a(n) 


The  report  must  contain  . 


You  must  submit  the  report 


1.  Compliance  report  .  a.  Information  required  in  §63.7550(c)(1)  through  Semiannually,  annually,  biennially,  or  every  5  years 

(5);  and  according  to  the  requirements  in  §  63.7550(b). 


■  37.  Table  10  to  suhpart  DDDDD  of  part 
()3  is  amended  by: 

■  a.  Revising  the  entrv  for  "§  (>3.(>(i)”. 

■  1).  Revising  the  entry  for  “§  (>3.7(e)(l )”. 

■  c.  Revising  the  entry  for  “(>3. 8(g)". 


■  d.  Revising  the  entrv  for  “§  (53.10(e) 
and  (f)”. 

■  e.  Adding  an  mitry  for  “§  (>3.1  ()(e)”. 
The  revisions  and  addition  read  as 

follows. 


As  .stateil  in  §(>3.75(>5,  you  must 
comply  with  the  applicable  General 
Provisions  according  to  the  following: 


Table  10  to  Subpart  DDDDD  of  Part  63— Applicability  of  General  Provisions  to  Subpart  DDDDD 


Subject 


Applies  to  subpart  DDDDD 


§63.6(i)  .  Extension  of  compliance 


Yes.  Note:  Facilities  may  also  request  extensions  of  compliance  for 
the  installation  of  combined  heat  and  power,  waste  heat  recovery, 
or  gas  pipeline  or  fuel  feeding  infrastructure  as  a  means  of  com¬ 
plying  with  this  subpart. 
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Table  10  to  Subpart  DDDDD  of  Part  63 — Applicability  of  General  Provisions  to  Subpart  DDDDD — 

Continued 

Citation 

Subject 

Applies  to  subpart  DDDDD 

§  63.7(e)(1)  . 

.  Conditions  for  conducting  performance  tests  ... 

No.  Subpart  DDDDD  specifies  conditions  for  conducting  performance 
tests  at  §  63.7520(a)  to  (c). 

§  63.8(g)  . 

.  Reduction  of  monitoring  data . 

Yes. 

§63. 10(e)  . 

.  Additional  reporting  requirements  for  sources 

with  CMS. 

Yes. 

§63. 10(f)  . 

.  Waiver  of  recordkeeping  or  reporting  require- 

ments. 

Yes. 

* 

* 

* 

■  38.  Add  Talde  11  to  suhjjart  DDDDD 
of  part  83  to  road  as  follows: 


Table  1 1  to  Subpart  DDDDD  of  Part  63— Alternative  Emission  Limits  for  New  or  Reconstructed  Boilers 
AND  Process  Heaters  That  Commenced  Construction  or  Reconstruction  After  June  4,  2010,  and  Be¬ 
fore  May  20,  201 1 


If  your  boiler  or  process  heater  is  in 
this  subcategory  .  .  . 

For  the  following  pol¬ 
lutants  .  .  . 

The  emissions  must  not  exceed  the 
following  emission  limits,  except  dur¬ 
ing  periods  of  startup  and  shutdown 

Using  this  specified  sampling  volume 
or  test  run  duration  .  .  . 

1.  Units  in  all  subcategories  designed 
to  burn  solid  fuel. 

a.  HCI  . 

0.022  lb  per  MMBtu  of  heat  input  . 

For  M26A,  collect  a  minimum  of  1 
dscm  per  run;  for  M26  collect  a 
minimum  of  120  liters  per  run. 

2.  Units  in  all  subcategories  designed 
to  burn  solid  fuel  that  combust  at 
least  10  percent  biomass/bio-based 
solids  on  an  annual  heat  input  basis 
and  less  than  10  percent  coal/solid 

a.  Mercury  . 

8.0E-07''  lb  per  MMBtu  of  heat  input 

For  M29,  collect  a  minimum  of  4  dscm 
per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784t>  col¬ 
lect  a  minimum  of  4  dscm. 

fossil  fuels  on  an  annual  heat  input 
basis. 

3.  Units  in  all  subcategories  designed 
to  burn  solid  fuel  that  combust  at 
least  10  percent  coal/solid  fossil 
fuels  on  an  annual  heat  input  basis 
and  less  than  10  percent  biomass/ 

a.  Mercury  . 

1 

2.0E-06  lb  per  MMBtu  of  heat  input  ... 

For  M29,  collect  a  minimum  of  4  dscm 
per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784‘’  col¬ 
lect  a  minimum  of  4  dscm. 

bio-based  solids  on  an  annual  heat 
input  basis. 

4.  Units  designed  to  burn  coal/solid 
fossil  fuel. 

a.  Filterable  PM  (or 
TSM). 

1. IE-03  lb  per  MMBtu  of  heat  input; 
or  (2.3E-05  lb  per  MMBtu  of  heat 
input). 

Collect  a  minimum  of  3  dscm  per  run. 

5.  Pulverized  coal  boilers  designed  to 
burn  coal/solid  fossil  fuel. 

a.  Carbon  monoxide 
(CO)  (or  CEMS). 

130  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average:  or  (320  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

1  hr  minimum  sampling  time. 

6.  Stokers  designed  to  burn  coal/solid 
fossil  fuel. 

a.  CO  (or  CEMS) . 

130  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (340  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

1  hr  minimum  sampling  time. 

7.  Fluidized  bed  units  designed  to 
burn  coal/solid  fossil  fuel. 

a.  CO  (or  CEMS) . 

130  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (230  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

1  hr  minimum  sampling  time. 
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Table  1 1  to  Subpart  DDDDD  of  Part  63— Alternative  Emission  Limits  for  New  or  Reconstructed  Boilers 
AND  Process  Heaters  That  Commenced  Construction  or  Reconstruction  After  June  4,  2010,  and  Be¬ 
fore  May  20,  201 1 — Continued 


If  your  boiler  or  process  heater  is  in 
this  subcategory  .  .  . 

For  the  following  pol¬ 
lutants  .  .  . 

The  emissions  must  not  exceed  the 
following  emission  limits,  except  dur¬ 
ing  periods  of  startup  and  shutdown 

Using  this  specified  sampling  volume 
or  test  run  duration  .  .  . 

8.  Fluidized  bed  units  with  an  inte- 

a.  CO  (or  CEMS) . 

140  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

grated  heat  exchanger  designed  to 
burn  coal/solid  fossil  fuel. 

9.  Stokers/sloped  grate/others  de- 

a.  CO  (or  CEMS) . 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (150  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

620  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

signed  to  burn  wet  biomass  fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (390  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

3.0E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

10.  Stokers/sloped  grate/others  de- 

TSM). 

a.  CO  . 

or  (2.6E-05  lb  per  MMBtu  of  heat 
input). 

560  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

signed  to  burn  kiln-dried  biomass 
fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen. 

3.0E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

11.  Fluidized  bed  units  designed  to 

TSM). 

a.  CO  (or  CEMS) . 

or  (4.0E-03  lb  per  MMBtu  of  heat 
input). 

230  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

burn  biomass/bio-based  solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (310  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

9.8E-03  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run 

12.  Suspension  burners  designed  to 

TSM). 

a.  CO  (or  CEMS) . 

or  (8.3E-05“  lb  per  MMBtu  of  heat 
input). 

2,400  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

burn  biomass/bio-based  solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (2,000  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

3.0E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

13.  Dutch  Ovens./Pile  burners  de- 

TSM). 

a.  CO  (or  CEMS) . 

or  (6.5E-03  lb  per  MMBtu  of  heat 
input). 

1,010  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

signed  to  burn  biomass/bio-based 
solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (520  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

8.0E-03  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

14.  Fuel  cell  units  designed  to  burn 

TSM). 

a.  CO  . 

or  (3.9E-05  lb  per  MMBtu  of  heat 
input). 

910  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

biomass/bio-based  solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen. 
2.0E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

15.  Hybrid  suspension  grate  boiler  de- 

TSM). 

a.  CO  (or  CEMS) . 

or  (2.9E-05  lb  per  MMBtu  of  heat 
input). 

1,100  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

signed  to  burn  biomass/bio-based 
solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (900  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

2.6E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

16.  Units  designed  to  burn  liquid  fuel  .. 

TSM). 

a.  HCI  . 

or  (4.4E-04  lb  per  MMBtu  of  heat 
input). 

4.4E-04  lb  per  MMBtu  of  heat  input  ... 

For  M26A:  Collect  a  minimum  of 

dscm  per  run;  for  M26,  collect 
minimum  of  240  liters  per  run. 
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Table  11  to  Subpart  DDDDD  of  Part  63— Alternative  Emission  Limits  for  New  or  Reconstructed  Boilers 
AND  Process  Heaters  That  Commenced  Construction  or  Reconstruction  After  June  4,  2010,  and  Be¬ 
fore  May  20,  201 1— Continued 


If  your  boiler  or  process  heater  is  in 
this  subcategory  .  .  . 

For  the  following  pol¬ 
lutants  .  .  . 

The  emissions  must  not  exceed  the 
following  emission  limits,  except  dur¬ 
ing  periods  of  startup  and  shutdown 

Using  this  specified  sampling  volume 
or  test  run  duration  .  .  . 

b.  Mercury  . 

4.8E-07«  lb  per  MMBtu  of  heat  input 

For  M29,  collect  a  minimum  of  4  dscm 

17.  Units  designed  to  burn  heavy  liq- 

a.  CO  . 

130  ppm  by  volume  on  a  dry  basis 

per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784'’  col¬ 
lect  a  minimum  of  4  dscm. 

1  hr  minimum  sampling  time. 

uid  fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average. 

1.3E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

18.  Units  designed  to  burn  light  liquid 

TSM). 

a.  CO  . 

or  (7.5E-05  lb  per  MMBtu  of  heat 
input). 

130  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen. 
2.0E-03‘>  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run 

19.  Units  designed  to  burn  liquid  fuel 

TSM). 

a.  CO  . 

or  (2.9E-05  lb  per  MMBtu  of  heat 
input). 

130  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

that  are  non-continental  units. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average  based  on  stack  test. 
2.3E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  4  dscm  per  run 

20.  Units  designed  to  burn  gas  2 

TSM). 

a.  CO . 

or  (8.6E-04  lb  per  MMBtu  of  heat 
input). 

130  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

(other)  gases. 

b.  HCI  . 

corrected  to  3  percent  oxygen. 
1.7E-03  lb  per  MMBtu  of  heat  input  ... 

For  M26A,  collect  a  minimum  of  2 

c.  Mercury . 

7.9E-06  lb  per  MMBtu  of  heat  input  ... 

dscm  per  run;  for  M26,  collect  a 
minimum  of  240  liters  per  run. 

For  M29,  collect  a  minimum  of  3  dscm 

d.  Filterable  PM  (or 

6.7E-03  lb  per  MMBtu  of  heat  input; 

per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784‘’  col¬ 
lect  a  minimum  of  3  dscm. 

Collect  a  minimum  of  3  dscm  per  run 

TSM). 

or  (2.1E-04  lb  per  MMBtu  of  heat 
input). 

**  If  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years 
show  that  your  emissions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §63.7515  if  all  of  the  other  provisions  of  §63.7515  are  met. 
For  all  other  pollutants  that  do  not  contain  a  footnote  “a”,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show 
that  your  emissions  are  at  or  below  75  percent  of  this  limit  in  order  to  qualify  for  skip  testing. 

‘’Incorporated  by  reference,  see  §63.14. 


■  39.  Add  Table  12  to  subjjart  DDDDD 
of  part  63  to  read  as  follows: 

Table  12  to  Subpart  DDDDD  of  Part  63— Alternative  Emission  Limits  for  New  or  Reconstructed  Boilers 
AND  Process  Heaters  that  Commenced  Construction  or  Reconstruction  after  May  20,  2011,  and  Be¬ 
fore  December  23,  2011 


If  your  boiler  or  process  heater  is  in 
this  subcategory  .  .  . 

For  the  following  pol¬ 
lutants  .  .  . 

The  emissions  must  not  exceed  the 
following  emission  limits,  except  dur¬ 
ing  periods  of  startup  and  shutdown 

Using  this  specified  sampling  volume 
or  test  run  duration  .  .  . 

1.  Units  in  all  subcategories  designed 
to  burn  solid  fuel. 

a.  HCI  . 

b.  Mercury  . 

0.022  lb  per  MMBtu  of  heat  input  . 

3.5E-06®  lb  per  MMBtu  of  heat  input 

For  M26A,  collect  a  minimum  of  1 
dscm  per  run;  for  M26  collect  a 
minimum  of  120  liters  per  run. 

For  M29,  collect  a  minimum  of  3  dscm 
per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784‘’  col¬ 
lect  a  minimum  of  3  dscm. 

2.  Units  design  to  burn  coal/solid  fossil 
fuel. 

a.  Filterable  PM  (or 
TSM). 

1. IE-03  lb  per  MMBtu  of  heat  input; 
or  (2.3E-05  lb  per  MMBtu  of  heat 
input). 

Collect  a  minimum  of  3  dscm  per  run. 
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Table  12  to  Subpart  DDDDD  of  Part  63— Alternative  Emission  Limits  for  New  or  Reconstructed  Boilers 
AND  Process  Heaters  that  Commenced  Construction  or  Reconstruction  after  IVIay  20,  2011,  and  Be¬ 
fore  December  23,  2011— Continued 


If  your  boiler  or  process  heater  is  in 
this  subcategory  .  . 

For  the  following  pol¬ 
lutants  .  .  . 

The  emissions  must  not  exceed  the 
following  emission  limits,  except  dur¬ 
ing  periods  of  startup  and  shutdown 

Using  this  specified  sampling  volume 
or  test  run  duration  .  .  . 

3.  Pulverized  coal  boilers  designed  to 
burn  coal/solid  fossil  fuel. 

a.  Carbon  monoxide 
(CO)  (or  CEMS). 

130  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (320  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

1  hr  minimum  sampling  time. 

4.  Stokers  designed  to  burn  coal/solid 
fossil  fuel. 

a.  CO  (or  CEMS) . 

130  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (340  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

1  hr  minimum  sampling  time. 

5.  Fluidized  bed  units  designed  to 
burn  coal/solid  fossil  fuel. 

a.  CO  (or  CEMS) . 

130  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (230  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

1  hr  minimum  sampling  time. 

6.  Fluidized  bed  units  with  an  inte¬ 
grated  heat  exchanger  designed  to 
burn  coal/solid  fossil  fuel. 

a.  CO  (or  CEMS) . 

140  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (150  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

1  hr  minimum  sampling  time. 

7.  Stokers/sloped  grate/others  de¬ 
signed  to  burn  wet  biomass  fuel. 

a.  CO  (or  CEMS) . 

b.  Filterable  PM  (or 
TSM). 

620  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (390  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

3.0E-02  lb  per  MMBtu  of  heat  input; 
or  (2.6E-05  lb  per  MMBtu  of  heat 
input). 

1  hr  minimum  sampling  time. 

Collect  a  minimum  of  2  dscm  per  run. 

8.  Sfokers/sloped  grate/others  de¬ 
signed  to  burn  kiln-dried  biomass 
fuel. 

a.  CO  . 

b.  Filterable  PM  (or 
TSM). 

460  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen. 

3.0E-02  lb  per  MMBtu  of  heat  input; 
or  (4.0E-03  lb  per  MMBtu  of  heat 
input). 

1  hr  minimum  sampling  time. 

Collect  a  minimum  of  2  dscm  per  run. 

9.  Fluidized  bed  units  designed  to 
burn  biomass/bio-based  solids. 

a.  CO  (or  CEMS) . 

b.  Filterable  PM  (or 
TSM). 

260  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (310  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

9.8E-03  lb  per  MMBtu  of  heat  input; 
or  (8.3E-05®  lb  per  MMBtu  of  heat 
input). 

1  hr  minimum  sampling  time. 

Collect  a  minimum  of  3  dscm  per  run. 

10.  Suspension  burners  designed  to 
burn  biomass/bio-based  solids. 

a.  CO  (or  CEMS) . 

b.  Filterable  PM  (or 
TSM). 

2,400  ppm  by  volume  on  a  dny  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (2,000  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

3.0E-02  lb  per  MMBtu  of  heat  input; 
or  (6.5E-03  lb  per  MMBtu  of  heat 
input). 

1  hr  minimum  sampling  time. 

Collect  a  minimum  of  2  dscm  per  run. 

11.  Dutch  Ovens/Pile  burners  de¬ 
signed  to  burn  biomass/bio-based 
solids. 

a.  CO  (or  CEMS) . 

b.  Filterable  PM  (or 
TSM). 

470  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
run  average;  or  (520  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

3.2E-03  lb  per  MMBtu  of  heat  input; 
or  (3.9E-05  lb  per  MMBtu  of  heat 
input). 

1  hr  minimum  sampling  time. 

Collect  a  minimum  of  3  dscm  per  run. 
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FORE  December  23,  2011— i 

Continued 

If  your  boiler  or  process  heater  is  in 

For  the  following  pol- 

The  emissions  must  not  exceed  the 
following  emission  limits,  except  dur- 

Using  this  specified  sampling  volume 

this  subcategory  .  .  . 

lutants  .  .  . 

ing  periods  of  startup  and  shutdown 

or  test  run  duration  .  .  . 

12.  Fuel  cell  units  designed  to  burn 

a.  CO . 

910  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

biomass/bio-based  solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen. 
2.0E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

13.  Hybrid  suspension  grate  boiler  de- 

TSM). 

a.  CO  (or  OEMS) . 

or  (2.9E-05  lb  per  MMBtu  of  heat 
input). 

1,500  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

signed  to  burn  biomass/bio-based 
solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (900  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

2.6E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

14.  Units  designed  to  burn  liquid  fuel  .. 

TSM). 

a.  HCI  . 

or  (4.4E-04  lb  per  MMBtu  of  heat 
input). 

4.4E-04  lb  per  MMBtu  of  heat  input  ... 

For  M26A:  Collect  a  minimum  of  2 

b.  Mercury  . 

4.8E-07a  lb  per  MMBtu  of  heat  input 

dscm  per  run;  for  M26,  collect  a 
minimum  of  240  liters  per  run. 

For  M29,  collect  a  minimum  of  4  dscm 

15.  Units  designed  to  burn  heavy  liq- 

a.  CO  . 

130  ppm  by  volume  on  a  dry  basis 

per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784‘’  col¬ 
lect  a  minimum  of  4  dscm. 

1  hr  minimum  sampling  time. 

uid  fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average. 

1.3E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

16.  Units  designed  to  burn  light  liquid 

TSM). 

a.  CO  . 

or  (7.5E-05  lb  per  MMBtu  of  heat 
input). 

130  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen. 
1.3E-03'’  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

17.  Units  designed  to  burn  liquid  fuel 

TSM). 

a.  CO  . 

or  (2.9E-05  lb  per  MMBtu  of  heat 
input). 

130  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

that  are  non-continental  units. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average  based  on  stack  test. 
2.3E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  4  dscm  per  run. 

18.  Units  designed  to  burn  gas  2 

TSM). 

a.  CO  . 

or  (8.6E-04  lb  per  MMBtu  of  heat 
input). 

130  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

(other)  gases. 

b.  HCI  . 

corrected  to  3  percent  oxygen. 
1.7E-03  lb  per  MMBtu  of  heat  input  ... 

For  M26A,  Collect  a  minimum  of  2 

c.  Mercury . 

7.9E-06  lb  per  MMBtu  of  heat  input  ... 

dscm  per  run;  for  M26,  collect  a 
minimum  of  240  liters  per  run. 

For  M29,  collect  a  minimum  of  3  dscm 

d.  Filterable  PM  (or 

6.7E-03  lb  per  MMBtu  of  heat  input; 

per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784‘’  col¬ 
lect  a  minimum  of  3  dscm. 

Collect  a  minimum  of  3  dscm  per  run. 

TSM). 

or  (2.1E-04  lb  per  MMBtu  of  heat 
input). 

^If  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years 
show  that  your  emissions  are  at  or  below  this  limit,  you  can  skip  testing  according  to  §63.7515  if  all  of  the  other  provision  of  §63.7515  are  met. 
For  all  other  pollutants  that  do  not  contain  a  footnote  “a”,  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show 
that  your  emissions  are  at  or  below  75  percent  of  this  limit  in  order  to  qualify  for  skip  testing. 

‘’Incorporated  by  reference,  see  §63.14. 


■  40.  Add  Table  13  to  subpart  DDDDD 
of  jrart  63  to  read  as  follows: 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2ni3/Riiles  and  Regulations 


7211 


Table  13  to  Subpart  DDDDD  of  Part  63— Alternative  Emission  Limits  for  New  or  Reconstructed  Boilers 
AND  Process  Heaters  That  Commenced  Construction  or  Reconstruction  After  December  23,  2011,  and 
Before  January  31,  2013 


If  your  boiler  or  process  heater  is  in 
this  subcategory  .  .  . 

For  the  following  pol¬ 
lutants  .  .  . 

The  emissions  must  not  exceed  the 
following  emission  limits,  except  dur¬ 
ing  periods  of  startup  and  shutdown 

Using  this  specified  sampling  volume 
or  test  run  duration  .  .  . 

1.  Units  in  all  subcategories  designed 

a.  HCI  . 

0.022  lb  per  MMBtu  of  heat  input  . 

For  M26A,  collect  a  minimum  of  1 

to  burn  solid  fuel. 

b.  Mercury  . 

8.6E-07a  lb  per  MMBtu  of  heat  input 

dscm  per  run;  for  M26  collect  a 
minimum  of  120  liters  per  run. 

For  M29,  collect  a  minimum  of  4  dscm 

2.  Pulverized  coal  boilers  designed  to 

a.  Carbon  monoxide 

130  ppm  by  volume  on  a  dry  basis 

per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784b  col¬ 
lect  a  minimum  of  4  dscm. 

1  hr  minimum  sampling  time. 

burn  coal/solid  fossil  fuel. 

(CO)  (or  CEMS). 

corrected  to  3  percent  oxygen,  3- 

b.  Filterable  PM  (or 

run  average;  or  (320  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

1. IE-03  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

3.  Stokers  designed  to  burn  coal/solid 

TSM). 

a.  CO  (or  CEMS) . 

or  (2.8E-05  lb  per  MMBtu  of  heat 
input). 

130  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

fossil  fuel. 

i 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (340  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

2.8E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

4.  Fluidized  bed  units  designed  to 

TSM). 

a.  CO  (or  CEMS) . 

or  (2.3E-05  lb  per  MMBtu  of  heat 
input). 

130  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

burn  coal/solid  fossil  fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (230  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

1. IE-03  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

5.  Fluidized  bed  units  with  an  inte- 

TSM). 

a.  CO  (or  CEMS) . 

or  (2.3E-05  lb  per  MMBtu  of  heat 
input). 

140  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

grated  heat  exchanger  designed  to 
burn  coal/solid  fossil  fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (150  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

1. IE-03  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

6.  Stokers/sloped  grate/others  de- 

TSM). 

a.  CO  (or  CEMS) . 

or  (2.3E-05  lb  per  MMBtu  of  heat 
input). 

620  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

signed  to  burn  wet  biomass  fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (410  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

3.0E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

7.  Stokers/sloped  grate/others  de- 

TSM). 

a.  CO  . 

or  (2.6E-05  lb  per  MMBtu  of  heat 
input). 

460  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

signed  to  burn  kiln-dried  biomass 
fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen. 

3.2E-01  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

8.  Fluidized  bed  units  designed  to 

TSM). 

a.  CO  (or  CEMS) . 

or  (4.0E-03  lb  per  MMBtu  of  heat 
input). 

230  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

burn  biomass/bio-based  solids. 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (310  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 
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Table  13  to  Subpart  DDDDD  of  Part  63— Alternative  Emission  Limits  for  New  or  Reconstructed  Boilers 
AND  Process  Heaters  That  Commenced  Construction  or  Reconstruction  After  December  23,  2011,  and 
Before  January  31,  2013— Continued 


If  your  boiler  or  process  heater  is  in 
this  subcategory  .  .  . 

For  the  following  pol¬ 
lutants  .  .  . 

The  emissions  must  not  exceed  the 
following  emission  limits,  except  dur¬ 
ing  periods  of  startup  and  shutdown 

Using  this  specified  sampling  volume 
or  test  run  duration  .  .  . 

b.  Filterable  PM  (or 

9.8E-03  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

9.  Suspension  burners  designed  to 

TSM). 

a.  CO  (or  CEMS) . 

or  (8.3E-053  lb  per  MMBtu  of  heat 
input). 

2,400  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

burn  biomass/bio-based  solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average:  or  (2,000  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

5. IE-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

10.  Dutch  Ovens/Pile  burners  de- 

TSM). 

a.  CO  (or  CEMS) . 

or  (6.5E-03  lb  per  MMBtu  of  heat 
input). 

810  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

signed  to  burn  biomass/bio-based 
solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (520  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  10-day  rolling  aver¬ 
age). 

3.6E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

11.  Fuel  cell  units  designed  to  burn 

TSM). 

a.  CO  . 

or  (3.9E-05  lb  per  MMBtu  of  heat 
input). 

910  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

biomass/bio-based  solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen. 
2.0E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  2  dscm  per  run. 

12.  Hybrid  suspension  grate  boiler  de- 

TSM). 

a.  CO  (or  CEMS) . 

or  (2.9E-05  lb  per  MMBtu  of  heat 
input). 

1,500  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

signed  to  burn  biomass/bio-based 
solids. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average:  or  (900  ppm  by  vol¬ 
ume  on  a  dry  basis  corrected  to  3 
percent  oxygen,  30-day  rolling  aver¬ 
age). 

2.6E-02  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

13.  Units  designed  to  burn  liquid  fuel  .. 

TSM). 

a.  HCI  . 

or  (4.4E-04  lb  per  MMBtu  of  heat 
input). 

1.2E-03  lb  per  MMBtu  of  heat  input  ... 

For  M26A:  Collect  a  minimum  of  2 

b.  Mercury  . 

4.9E-07^  lb  per  MMBtu  of  heat  input 

dscm  per  run;  for  M26,  collect  a 
minimum  of  240  liters  per  run. 

For  M29,  collect  a  minimum  of  4  dscm 

14.  Units  designed  to  burn  heavy  liq- 

a.  CO  (or  CEMS) . 

130  ppm  by  volume  on  a  dry  basis 

per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784‘’  col¬ 
lect  a  minimum  of  4  dscm. 

1  hr  minimum  sampling  time. 

uid  fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen,  3- 
run  average;  or  (18  ppm  by  volume 
on  a  dry  basis  corrected  to  3  per¬ 
cent  oxygen,  10-day  rolling  aver¬ 
age). 

1.3E-03  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

15.  Units  designed  to  burn  light  liquid 

TSM). 

a.  CO  (or  CEMS) . 

or  (7.5E-05  lb  per  MMBtu  of  heat 
input). 

130^  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

fuel. 

b.  Filterable  PM  (or 

corrected  to  3  percent  oxygen;  or 
(60  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  1- 
day  block  average).. 

1. IE-03®  lb  per  MMBtu  of  heat  input; 

Collect  a  minimum  of  3  dscm  per  run. 

16.  Units  designed  to  burn  liquid  fuel 

TSM). 

a.  CO  . 

or  (2.9E-05  lb  per  MMBtu  of  heat 
input). 

130  ppm  by  volume  on  a  dry  basis 

1  hr  minimum  sampling  time. 

that  are  non-continental  units. 

corrected  to  3  percent  oxygen,  3- 
run  average  based  on  stack  test;  or 
(91  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen,  3- 
hour  rolling  average). 
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Table  13  to  Subpart  DDDDD  of  Part  63— Alternative  Emission  Limits  for  New  or  Reconstructed  Boilers 
AND  Process  Heaters  That  Commenced  Construction  or  Reconstruction  After  December  23,  2011,  and 
Before  January  31,  2013— Continued 


If  your  boiler  or  process  heater  is  in 
this  subcategory  .  .  . 

For  the  following  pol¬ 
lutants  .  .  . 

The  emissions  must  not  exceed  the 
following  emission  limits,  except  dur¬ 
ing  periods  of  startup  and  shutdown 

Using  this  specified  sampling  volume 
or  test  run  duration  .  .  . 

b.  Filterable  PM  (or 
TSM). 

2.3E-02  lb  per  MMBtu  of  heat  input; 
or  (8.6E-04  lb  per  MMBtu  of  heat 
input). 

Collect  a  minimum  of  2  dscm  per  run. 

17.  Units  designed  to  burn  gas  2 
(other)  gases. 

a.  CO  . 

130  ppm  by  volume  on  a  dry  basis 
corrected  to  3  percent  oxygen. 

1  hr  minimum  sampling  time. 

b.  HCI  . 

1.7E-03  lb  per  MMBtu  of  heat  input  ... 

For  M26A,  Collect  a  minimum  of  2 
dscm  per  run;  for  M26,  collect  a 
minimum  of  240  liters  per  run. 

c.  Mercury . 

7.9E-06  lb  per  MMBtu  of  heat  input  ... 

For  M29,  collect  a  minimum  of  3  dscm 
per  run;  for  M30A  or  M30B,  collect 
a  minimum  sample  as  specified  in 
the  method;  for  ASTM  D6784‘’  col¬ 
lect  a  minimum  of  3  dscm. 

d.  Filterable  PM  (or 
TSM). 

6.7E-03  lb  per  MMBtu  of  heat  input; 
or  (2.1E-04  lb  per  MMBtu  of  heat 
input). 

Collect  a  minimum  of  3  dscm  per  run. 

«lf  you  are  conducting  stack  tests  to  demonstrate  compliance  and  your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years 
show  that  your  emissions  are  at  or  below  this  limit  and  you  are  not  required  to  conduct  testing  for  OEMS  or  CPMS  monitor  certification,  you  can 
skip  testing  according  to  §63.7515  if  all  of  the  other  provision  of  §63.7515  are  met.  For  all  other  pollutants  that  do  not  contain  a  footnote  “a”, 
your  performance  tests  for  this  pollutant  for  at  least  2  consecutive  years  must  show  that  your  emissions  are  at  or  below  75  percent  of  this  limit  in 
order  to  qualify  for  skip  testing. 

‘’Incorporated  by  reference,  see  §63.14. 


H’K  UdC.  2012-:u(>4(i  l'il(Ml  l-;u)-12:  iim| 

BILLING  CODE  6560-50-P 


FEDERAL  REGISTER 

Vol.  78  Thursday, 

No.  21  January  31,  2013 


Part  VI 

Bureau  of  Consumer  Financial  Protection 

I^  CF^  Part  1002 

Disclosure  and  Delivery  Requirements  for  Copies  of  Appraisals  and  Other 
Written  Valuations  Under  the  Equal  Credit  Opportunity  Act  (Regulation  B); 
Final  Rule 


7216 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2013/Ruios  and  Regulations 


BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12CFR  Part  1002 

[Docket  No.  CFPB-201 2-0032] 

RIN  3170-AA26 

Disclosure  and  Delivery  Requirements 
for  Copies  of  Appraisals  and  Other 
Written  Valuations  Under  the  Equal 
Credit  Opportunity  Act  (Regulation  B) 

agency:  Bureau  of  (kuisunier  Financial 
Protection. 

action:  Final  rule:  official 
interpretations. 

summary:  The  Bureau  of  Consumer 
Financial  Protection  (Bureau)  is 
amending  Regulation  B.  which 
implements  the  Fqual  Credit 
Opportunity  Act  (F(T)A).  and  the 
Bureau’s  official  interpretations  of  the 
regulation,  which  intcapret  and  clarify 
the  nuiuirements  of  Regulation  B.  The 
final  rule  revises  R(!gidation  B  to 
im|)lement  an  F(X)A  amendment 
concerning  appraisals  and  other 
valuations  that  was  enacted  as  |)art  of 
the  Dodd-Frank  Wall  Str(!et  Reform  and 
Consumer  Protection  Act  (Dodd-Frank 
Act).  In  g(!n(!ral,  the  nivisions  to 
Regulation  B  riupure  cnulitors  to 
|)rovide  to  aj)plicants  Inu;  cojjies  of  all 
appraisals  and  other  written  valuations 
developtul  in  connection  with  an 
a])])lication  for  a  loan  to  he;  secured  hy 
a  first  li(Mi  on  a  dw(;lling,  and  reepun! 
creditors  to  notify  applicants  in  writing 
that  coj)ie.s  of  a])praisal.s  will  he 
providiul  to  them  jiroinjitlv. 

DATES:  This  final  rule  is  eff(!Ctiv(! 
januarv  18.  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
()w(;n  Bouheimer.  Coim.scd,  or  William 
W.  Matchneer,  Senior  (k)un.sel.  Office  of 
R(!gidations,  at  (202)  4.3.'')-7000. 
SUPPLEMENTARY  INFORMATION: 

1.  Summary  of  the  Final  Rule 

(kjiigre.ss  amended  EC.OA  section 
701(e)  to  reepure  creditors  to  provide 
a])])licants  with  a  co])y  of  ap])raisal.s  and 
other  written  valuations  dev(;loped  in 
conmjction  with  certain  mortgage 
transactions  as  a  matter  of  course,  ratluir 
than  oidy  j)roviding  coj)i(!s  of  appraisals 
nj)on  ap|)licants'  renpuist  as  pnu'iously 
recpiired.  I'or  the  reasons  discussed 
helow,  tlu!  Bureau  is  now  ado])ting 
amendments  to  Regidation  B  in  final 
form,  generally  as  proj)o.sed.  The  final 
rule  amends  §1002.14  of  Regulation  B 
to  |)rovide  for  the  following  in 
connection  with  a])|)lication.s  for  credit 
to  he  securiKl  hy  a  first  liem  on  a 
dwelling: 


•  Rcupure  creditors  to  notify 
a])plicants  within  three  husiness  days  of 
receiving  an  application  of  their  right  to 
receive  a  co])y  of  apprai.sals  develo])(!d. 

•  Recpiire  creditors  to  provide 
applicants  a  copy  of  each  a|)praisal  and 
other  written  valuation  prom|)tly  ui)on 
its  completion  or  three  husiness  davs 
hefore  consummation  (for  closed-ejul 
credit)  or  account  o])ening  (for  o|)en-end 
cnulit),  whichever  is  earlier. 

•  Permit  ajjplicants  to  waive  the 
timing  retpiirement  for  providing  these 
co])ie.s.  However,  applicants  who  waive 
the  timing  recpiirement  must  he  given  a 
copy  of  all  apjjrai.sals  and  other  written 
valuations  at  or  prior  to  consummation 
or  account  oiiening,  or.  if  the  transaction 
is  not  consummated  or  the  account  is 
not  opened,  no  later  than  30  days  after 
the  creditor  determines  the  transaction 
will  not  he  consummated  or  the  account 
will  not  he  o])ened. 

•  Prohibit  creditors  from  charging  for 
the  copy  of  appraisals  and  other  written 
valuations,  hut  ])ermit  creditors  to 
charge  apjjlicants  reasonahle  fees  for  the 
cost  of  the  ajjpraisals  or  other  written 
valuations  unless  applic:ahle  law 
provides  otherwi.se. 

As  di.scussed  further  in  ])art  VI,  this 
final  rule  hecomes  (dfective  on  Januarv 
18.  2014.  Accordingly,  the  final  ruh; 
a])j)li(!s  to  mortgage  transactions  to  In; 
secured  hy  a  first  lien  on  a  dwelling  for 
which  the  cnulitor  recinves  an 
a|)|)lication  on  or  after  Januarv  18,  2014. 

II.  Background 

A.  ECX)A  and  dagidation  B 

ECXIA  '  makes  it  unlawful  for 
creditors  to  di.scriminate  in  any  asp(!ct 
of  a  credit  transaction  on  the  basis  of 
s(!X,  race,  ct)lor,  ndigion,  national  origin, 
marital  status,  or  age  (]jrovided  the 
apj)licant  has  tin;  capacity  to  contract), 
or  because  all  or  part  of  an  api)licant's 
income  derives  from  |)uhlic  assistance, 
or  hecau.se  tin;  applicant  has  in  good 
faith  exerci.sed  any  right  under  the 
(ionsunn;!’ (kedit  Protet:tion  Act.  IXX)A 
applies  to  consum(;r  credit  as  well  as  to 
husine.ss  and  commercial  credit  exce])t 
as  provid(;d  in  R(;gulation  B, 
§1002.3(a)-(d). 

Prior  to  its  amemlment  hy  the  Dodd- 
Frank  Act,  .s(;ction  7()l(e)  olTXXlA 
r(;(iuir(;d  creditors  to  j)rovide  credit 
aj)plicants,  upon  written  r(;(|uest,  with 
copies  of  ajjprai.sal  n;i)ort.s  used  in 
connection  with  their  applications  for  a 
loan  .secured  hy  residential  real 
property.  'I'liis  provision  was  added  to 
1XX)A  in  l‘H)l  as  part  of  the  F’ederal 
De])osit  Insurance  Ciorporation 
lmj)rovement  Act  (FDKilA).^  The  .Senate 


'  Uj  U-S.C.  KiOl  cl  scq. 

2|>iil)li(;  I.;iw  102-242.  10.S  .Still.  22;«i  (H)01). 


re])ort  on  FDICIA  suggests  thiit  one 
])urpo.se  of  EC.OA  section  701  (e)  was  to 
make  it  easier  for  loan  apjilieants  to 
determine  whether  a  loan  was  denied 
due  to  a  discriminatory  appraisal.  * 

Section  1474  of  the  Dodd-Fnmk  Act 
n;plac:es  the  existing  section  701  (e)  with 
it  new  provision  that  imjiosed  several 
new  reejuirements  concerning  ajipraisals 
its  well  as  other  valuations,  as  described 
helow.  The  Act  also  transferred  general 
rulemaking  authority  for  IXXIA  from  the 
Board  of  (jovernors  of  the  Federal 
Reserve  .System  (Board)  to  the  Bureau 
on  July  21. 201 1.-*  Pursuant  to  the  Dodd- 
Frank  Act  and  E(X)A,  as  amended,  the 
Bureau  published  for  jnihlic  comment 
an  interim  final  rule  estahli.shing  a  new 
Regulation  B.  12  (iFR  jiart  1002, 
imjilementing  E(X)A  (except  with 
respect  to  persons  excluded  from  the 
Bureau’s  rulemaking  authority  hy 
section  1029  of  the  Dodd-F’rank  Ac:t).  70 
FR  79442  (Dec.  21. 2011).  This  interim 
final  rule  did  not  impose  anv  new 
substantive  obligations  hut  did  make 
technical  and  conforming  changes  to 
reflect  the  transfer  of  authority  and 
certain  other  clnmges  made  hy  the 
Dodd-Frank  Act.  'I'he  Bureau’s 
Regulation  B  took  effect  on  December 
30.  2011. 

B.  Dodd-Fiank  Ac:t  Ainandinonts 
(Amcevning  Appraisals  and  Othar 
Valuations 

('.ongress  enacted  tin;  Dodd-Frank  Act 
after  it  cycle  of  unjirecedented 
exjiansion  and  contraction  in  the 
mortgage  market  sparked  the  most 
s(;vere  U.S.  recession  since  the  (heat 
Depre.ssion.'*  The  Dodd-Frank  Act 
created  the  Bureau  and  consolidated 
various  rulemaking  and  su])ervisory 
authoriti(;s  in  this  n(;w  agency, 
including  the  authority  to  implement 
1XX1A.“  At  the  same  time,  (kmgress 
imposed  new  statutory  reciuirements 
governing  mortgage  jnactices  with  the 
intent  to  r(;.strict  the  jiractices  that 


‘I''()r  .Kidition.il  li!<>isl<ilivo  liisidi  v  on  llio 
iippriiisal  provision  as  ori^inallv  addod  l>v  tlio 
I■I)K:1A.  SOI!  .S.  Kopl.l()7,  1()2nd  Con^.  (1901);  .S. 
Kopl.  4lil.  lOlsI  Coil}-.  (1900):  i:i7  Con}-.  Koc.  .S2,'>19 
(daily  od.  I'ol).  28.  1991):  KHi  Cong.  Koc.  .S14.'>92, 
14.'>98-99  (daily  od.  Oct.  5.  1990). 

'  l*nl)li(:  I,a\v  1 1  l-20:i.  124  .Stal.  i:i7(i  (2010).  'I'lii! 
Iranslor  ol  antliority  is  Inrilior  disenssod  in  I’arl  IV 
holow. 

■■I''or  more  discussion  ol  llio  mortgago  inaikol.  Ilio 
linancial  crisis,  and  mortgago  origination  g(!norally. 
s(!o  till!  Hiiroan's  2012  TILA-Kl'kSl’A  I’roposal.  77  FK 
.'ill  Hi  (.'Xng.  2:i.  2012).  uviiihihlc  til  hllj):// 
wnxy.consiimciiintmcti.f’ov/rct’iiltilions/. 

'■.Soclions  1011  and  1021  ol  title!  X  o)  llio  Dodd- 
F’rank  Act.  Ilii!  ■■Consnm(!r  l''inancial  I’roloclion 
Act.  "  I’nldic  Law  111-20:l  sections  lOOl-llOOH. 
coditi(!d  at  12  II..S.C.  5491 . 551 1 .  'rho  Consninor 
I'inancial  l’rot(!clion  Act  is  sulistanlially  codiliod  at 
12  IL.S.C:.  5481-5()0;i. 
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contriliutod  to  tlio  crisis  and  to  jirovide 
additional  protections  to  consinners. 

.Sections  1471  through  1474  oi  the 
Ilodd-Frank  Act  estalilished  a  ninnl)(!r  of 
new  nuiuirements  for  ajipraisal  and 
other  valuation  activities,  including 
nuiuireinents  relating  to  ajipraisal 
indepiMulence,  a])])raisals  for  higher-risk 
mortgages,  regulation  of  a])praisal 
management  conpianies,  automated 
valuation  models  (AVMs),  and 
providing  cojiies  of  ajipraisals  and  other 
written  valuations. ^  Many  of  the  Dodd- 
Frank  Act  apprai.sal  provisions  are 
reipured  to  lie  implemented  through 
joint  rulemakings  involving  the  Bureau 
and  other  Federal  agencies.  The 
amendment  to  ECQA  section  701  (e), 
however,  does  not  recpure  a  joint 
rulemaking.  As  discussed  below,  the 
amendments  to  section  701  (e)  overlaj) 
with  the  disclosure  and  apprai.sal  cojiv 
reipiirements  of  a  Dodd-Frank  Act 
amendment  to  the  Truth  in  Lending  Act 
(TILA)  applic;al)le  to  higher-risk 
mortgages.  That  Dodd-Frank  Act 
amendment  to  TILA,  which  adds  TILA 
section  129H,  is  reipiinHl  to  he 
implemented  through  joint  rulemaking. 
.See'FILA  section  12011(h)(4)(A);  13 
IJ..S.(L  1039h(h)(4)(A). 

I'XiOA  Requirements  Relating  to 
Aiipraisals  and  Other  Valuations 

.Section  1474  of  tlu;  Dodd-Frank  Act” 
amended  I'XiOA  section  701(e)  to 
reiiuire  that  creditors  provide  copies  of 
all  appraisals  and  other  written 
valuations  to  loan  ajiplicants,  in  credit 
transactions  to  he  secured  by  a  first  lien 
on  a  dwelling,  at  no  additional  cost  and 
without  retiniring  ajiplicants  to  reipiest 
such  copies  affirmatively.  Ameuded 
IXiOA  section  701(e)  generally  provides 
that: 

•  A  cniditor  shall  furnish  to  an 
aiiplicant  a  cojiy  of  any  and  all 
ajipraisals  and  other  written  valuations 
develojied  in  connection  with  the 
applicant’s  ajijdication  fora  loan  that  is 
or  would  be  secured  by  a  first  lien  on 
a  dwelling.  The  copy  must  he  provided 
promptly  ujion  completion,  and  in  no 
case  later  than  three  days  ju  ior  to 
closing  of  the  loan,  whether  the  creditor 
grants  or  denies  the  applicant’s  request 
for  credit  or  the  application  is 
incomplete  or  withdrawn.  However,  the 
ajiplicant  may  waive  the  timing 


^  .S’(,'<Cril.A  sijctions  12!)K  .ind  12!)U  a.s  i!sl<il)lisli(!(l 
l)V  I)<)(lcl-l''niiik  Act  soclidiis  1471  iinci  1472.  Uj 
U..S.C.  1  (>;(!)(!  and  KiHali;  stictioiis  I  124  and  1 12.')  ol 
llu!  iMiiancial  Institutions  Kiddrni,  Rocovoi  v,  and 
Rnlorcinnont  Act  ol  Utatl  (FIRRliA)  as  ostablisliod 
l)y  Uodd-lTank  Act  sections  147;i(l')(2).  12 
.'i:ir):i,  amt  147:i((i).  12  U.S.O.  :i:i54;  and  section 
7l)1(e)  ol  I'XlOA  as  amended  l)v  Dodd-Frank  ;\cl 
•section  1474.  I.")  llitllte). 

"I’nblic  Law  1 1  l-20:i.  sec.  1474.  124  .St at.  t:t7(i 
(21)10). 


requirement  that  copies  of  such 
a])]U'aisals  or  other  valuations  he 
provided  three  days  prior  to  closing, 
except  where  otherwise  re(|nired  by  law. 

•  'file  creditor  shall  jirovide  a  cojiy  of 
each  apprai.sal  or  other  written 
vitliKition  at  no  additional  cost  to  the 
;ip])licant,  though  the  creditor  may 
impose  a  reasonable  fee  on  the  applicant 
to  reimburse  the  creditor  for  the  cost  of 
the  apprai.sal. 

•  At  the  time  of  iqiplication,  the 
creditor  shall  notify  ajijilicants  in 
writing  of  the  right  to  receive  a  cojiy  of 
each  appraisal  and  other  written 
valuation  under  IXiOA  .section  701  (e). 

Amended  F(X)A  section  7()1(e)((i) 
defines  the  term  “valuation”  as 
including  “any  estimate  of  the  value  of 
a  dwelling  developed  in  connection 
with  a  creditor’s  decision  to  provide 
credit,  including  those  values  developed 
pursuant  to  a  jiolicy  of  a  government 
sjKinsored  enterpri.se  or  hv  an 
automated  valuation  model,  a  broker 
prit;e  oinnion,  or  other  methodology  or 
mechanism.” 

Higher-Risk  Mortgage  Apprai.sal 
Re(|uirement.s 

On  August  13.  2012.  the  Bureau — 
along  witii  the  Board,  the  Federal 
Deposit  Insurance  Oorporation  (FDK'.), 
the  Federal  Housing  Finance  Agenev 
(FHFA),  the  National  Credit  Union 
Administration  (N(X)A),  and  the  Office 
of  the  (Comptroller  of  the  (Currency 
(0(C(C) — jointly  issued  for  jnihlic 
comment  a  proposal  to  implement  new 
section  12011  of  TILA  relating  to 
ajipraisals  for  higher-risk  mortgages 
(2012  Interagencv  Ap])raisals  Proposal). 
The  proposal  was  jnihli.shed  in  the 
Federal  Register  on  .Sejitember  3,  2012. 
.See  77  FR  34722  (.Sept.  3,  2012).  TILA 
section  120H  includes  certain 
re(|uirements  that  are  similar  to  ECCOA 
section  701(e).  Under  Section  120H(d). 
creditors  mn.st  jirovide  ajijilicants,  at 
least  three  days  prior  to  closing,  a  cojiy 
of  any  ajijirai.sal  jirejiared  in  connection 
with  a  higher-risk  mortgage.  13  U.S.C. 
1030h(c).  Creditors  also  mn.st  jirovide 
ajijilicants,  at  the  time  of  the  initial 
mortgage  ajijilication,  a  statement  that 
any  ajijiraisal  jirejiared  for  the  mortgage 
is  for  the  creditor’s  sole  n.se  and  that  the 
consumer  may  choo.se  to  have  a  sejiarate 
ajijiraisal  conducted  at  his  or  her  own 
exjiense.  Id.  I(i30h(d).  .Section  1471  of 
the  Dodd-Frank  Act  defines  the  term 
“higher-risk  mortgage”  generally  as  a 
residential  mortgage  loan,  other  than  a 
reverse  mortgage,  that  is  secured  by  a 
jirincijial  dwelling  with  an  annual 
jiercentage  rate  (APR)  that  exceeds  the 
average  jirime  offer  rate  for  a 
comjiarahle  transaction  hv  sjiecified 
jiercentages.  Id.  I(i30h(f).  To  finalize  the 


2012  Interagency  Ajijiraisals  Projiosal 
de.scrihed  above,  the  inter-agency  gronji 
is  issuing  a  final  rule  under  .section 
120H  of  TILA  (2103  Interagency 
Ajijiraisals  Final  Rule). 

III.  Summary  of  the  Rulemaking 
Process 

A.  Piv-Propos(d  Tastin;.’  and  Oiitiaach 

The  Bureau  has  conducted  consumer 
testing  relating  to  imjilementation  of 
E(X)A  section  701(e)  requirements  in 
conjunction  with  its  2012  TILA-RE.SPA 
Projiosal.”  A  more  detailed  di.scussion 
of  the  Bureau’s  overall  testing  and  form 
design  can  he  found  in  the  rejiort  Know 
Bofoiv  You  Own:  Evolution  o  f  the 
Integroted  TILA-RESPA  Disclosures, 
which  is  available  on  the  Bureau’s  Web 
site.'” 

In  January  2011,  the  Bureau 
contracted  with  a  communication, 
design,  consnmer  testing,  and  research 
firm,  Kleimann  (Xinunnnication  (ironji, 
Inc.  (Kleimann),  which  sjiecializes  in 
consumer  financial  disclosures.  'Lhe 
Bureau  and  Kleimann  develojied  a  jilan 
to  conduct  (jnalitative  n.sahility  testing, 
consisting  of  one-on-one  cognitive 
interviews,  over  several  iterations  of 
jirototvjie  integrated  disclosure  forms, 
lletween  January  and  May  2011,  the 
Bureau  and  Kleimann  worked 
collahoratively  on  develojiing  a 
(jnalitative  testing  jilan,  and  several 
jirototvjie  integrated  forms  for  the 
disclosure  to  he  jirovided  iii  counection 
with  a  consumer’s  ajijilication  (i.e..  a 
form  integrating  the  RE.SPA  good  faith 
estimate  and  the  early  TILA 
disclosure).' '  The  (jnalitative  testing 
Jilan  develojied  by  the  Bureau  and 
Kleimann  was  unique  with  resjiect  to 
(jnalitative  testing  jierformed  by  other 


77  FR  .51  11(>  ill  5i:ii:)-14.  51427  (,\u>-.  2:i. 
2012).  On  Inly  0.  2012.  tlu)  Burnau  issutul  lor  public 
coinmont  a  propo.sod  rulo  and  Ibnns  combining  Ibo 
TILA  inort^a<>i!  loan  disclosuros  will)  tbe  Rcial  KstaO 
.St'lllcmonl  I’rocoduros  Act  (RFiSP.X)  Oood  Failb 
Kstimalo  (Ol'F:)  and  sollloinonl  stalcincnl  r(;(|nircd 
pursuant  to  Dodd-Frank  .Act  s(x:tion  10112(1)  as  well 
as  suctions  4(a)  of  RF.Sl’A  and  105(b)  of  TILA.  as 
ainundud  bv  Dodd-Frank  .Act  suctions  lOOK  and 
t  lOOA.  ri!spuctivulv  (2012  TlLA-RF.Sl’A  Proposal). 
12  ll..S.{;.  2(i0:i(a):  15  II..S.C..  I(i04(b). 

'"Klidinann  Ooinin.  Op..  Inc..  Know  Unions  You 
(hvo:  Evohition  ol  tlw  Intot^mlod  TII,A-IIKSl’A 
Disciosuivs  (Inly  0.  2012).  ovailahic  at  bill):// 
lilas.(:onsunirrlinanci!.<’o\/f/ 

201207  cjpbjaport  lila-ri-sj)a-tastin>>.})(ll. 

' '  Tbis  discussion  is  limitud  to  tustiiif;  of  tbu 
disclosure  to  bu  provided  in  connection  with  a 
consumer's  application,  wbicb  is  tbe  portion  of  the 
testin''  relm  ant  to  the  appraisal-related  disclosure 
retpured  under  S  1002.14(a)(2).  As  discus.sed  in  the 
su|)plem(!ulary  information  to  tbe  2012  RliSPA- 
'i'lL.A  Proposal,  the  Bureau  and  Kleimann  also 
tested  prototype  desif^ns  for  tbe  intef^rated 
disclosure  forms  to  be  provided  in  coniunMion  with 
the  closing  of  tbe  mortgage  loan  and  real  estate 
Iransaction.  .Seethe  Bureau's  2012  TlL.A-RFiSPA 
Proposal,  available  at  blip:// 
www.consiauerl'buaice.'iov/ref’iilalions/. 
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fiuleral  agencies  in  that  the  Burijau 
planned  to  conduct  qualitative  testing 
with  industrv  j)articipants  as  well  as 
consuniers.  Fach  round  of  qualitative 
testing  included  at  least  two  industrv 
participants,  including  lenders  from 
.s(!veral  different  tyj)es  of  depositorv 
(including  credit  unions)  and 
nondepository  institutions,  mortgage 
brokers,  and  closing  agents. 

In  addition,  the  Bureau  launched  an 
initiative  to  obtain  public  feedback  on 
each  round  of  prototy])e  disclosures  at 
the  same  time  as  it  comlucted  the 
(|ualitative  testing  of  the  prototypes, 
which  it  titled  “Know  Before  You 
Owe."  This  initiative  consi.sted  of 
publishing  and  obtaining  feedback  on 
the  ])rototype  designs  through  an 
interactive  tool  on  the  Bunum's  Web  site 
or  through  posting  the  ])rototypes  to  the 
Bureau's  blog  on  its  Web  site  and 
providing  an  opportunity  for  the  ])ublic 
to  email  feedback  directly  to  the  Bureau. 
From  May  to  October  2011.  Kleimann 
and  the  Bureau  conducted  a  series  of 
five  rounds  of  (pialitative  te.sting  on 
nwised  iterations  of  integrated 
disclosure  |)rototype  forms.  This  te.sting 
was  conducted  in  five  different  cities 
acro.ss  different  II. S.  Ocmsus  regions  and 
divisions:  Baltimore.  Maryland:  bos 
Angeles.  Oalifornia:  Ohicago.  Illinois; 
Springfield.  Massachu.setts;  ami 
Albutjuenine,  New  M(!xico.  After  each 
round.  Kleimann  analyzcul  and  re])ort(!d 
to  the  Bureau  on  the  results  of  the 
te.sting.  Bascui  on  lh(;se  results  and 
fijedback  received  from  the  Bureau's 
Know  BcToni  You  Owe  public  outreach 
project,  the  Bureau  revised  the; 
prototyj)e  di.sclosnre  forms  for  the  next 
round  of  testing. 

As  j)art  of  the  larger  Know  Before  You 
Owe  j)ublic  outreach  project,  the  Bureau 
tested  two  v(!rsions  of  the  new 
aj)j)raisal-related  di.sclosures  reejuired 
by  both  TILA  section  129H  and  FCOA 
s(!clion  701  (e).’  *  The  Bureau  belicwed 
that  it  was  im|)ortant  to  test  the  TILA 
and  FOOA  a|)praisal-related  di.sclosures 
together,  in  an  integrated  maimer,  to 
determine  how  to  provide  these 
overlapping  but  sejjarate  di.sclosur(*s  in 
a  manner  that  would  minimize 
consumer  confusion  and  inqjrove 
consumer  comprehension.  Te.sting  of 
the  first  version  showed  that  consumers 
temhul  to  find  the  TILA  and  HCOA 
disclosures  confusing  when  thev  were 
given  together  using  the  specific 
language  .set  forth  in  the  respective 

.Sf'c  lillp://\\  in\  .(:()nstiiii(:iiintiiu:(!.ff(i\'/ 
knnwlM'foifviniowi!. 

KliMiiiiiiin  Otiiiin.  Cp..  Inc:..  Know  lU-Unv  Yon 
(M  l-:  Kvolulion  ol  the  Inlof^mli-d  TUA-HliSPA 
Dist  liMirrs  2ri4-25(i  duly  !).  21112).  availahla  at 
hllp://fili;s.f:<msunu;rfiiumco.<^ov/f/ 

201207 j:iplt  n-port  tila-n;spa-lostinf>.pd(- 


statutes.''’  Consumer  comprehension 
iinjiroved  when  the  Bureau  developed  a 
slightly  longer  plain  language  version 
that  was  designed  to  incorporate  the 
elements  of  both  statutes.  Based  on  the 
results  of  that  testing,  the  Bureau 
developed  the  following  a|)prai,sal 
disclosure  language;  “We  may  order  an 
appraisal  to  determine  the  property’s 
value  and  charge  you  for  this  ajiprai.sal. 
We  will  promptly  give  you  a  copy  of 
any  appraisal,  even  if  your  loan  does  not 
close.  You  can  jiay  for  an  additional 
appraisal  for  your  own  use  at  your  own 
co.st.”  The  Bureau  included  this 
language  in  the  prototype  form  used  in 
the  final  rounds  of  the  testing  nrocess. 

In  adilition.  as  part  of  the  rulemaking 
proi:e.ss  for  this  rule,  as  described  in  the 
proi)osal.  77  FR  SdOdO.  at  .'j()4()()  n.89. 
.'50402  n.48  (Aug.  21.  2012),  the  Bureau 
considered  information  obtained  during 
pre-pro|)osal  outreach  to  industry 
regarding  its  j)raclices  in  providing 
cojiies  of  written  a|)])raisal.s  to 
aj)j)licant.s.  This  outreach  was  carried 
out  in  the  context  of  the  develoj)ment  of 
the  2012  Interagency  A])j)rai.sal.s 
Bropo.sal  and  involved  a  large  bank,  a 
trade  groiq)  of  .smaller  depositorv 
institutions,  and  an  independent 
mortgage  bank  (IMB). 

B.  Tlw  Biiivau's  2012  E(X)/\  Proposal  on 
Providing  (lopios  of  Appraisttls  and 
Olhov  \Vri1t(ni  \'alnalions 

The  Bureau  issued  for  |)ublic 
comment  its  pro])osal  to  amend 
Regulation  B  to  implement  the  Dodd- 
Frank  Act  amendment  to  FCOA  scjction 
701(e)  on  August  l.'i,  2012.  The  jiroposal 
was  published  in  the  Federal  Register 
on  Augu.st  21. 2012.  77  FR  .'50390  (Aug. 
21. 2012).  The  Bureau  proposed  to 
amend  Regulation  B,  §  1002.14(a)(1).  to 
set  forth  a  general  recpiirement  that 
creditors  provide  applicants  for  credit  to 
be  .secured  by  a  first  lien  on  a  dwelling 
with  copies  of  all  a])praisals  and  other 
written  valuations  developed  in 
connection  with  their  a])plications.  The 
Bureau  further  proposed  timing 
rexjuirements  for  j)roviding  such  co])ie.s 
and  standards  governing  any  waiver  of 
tiu!  timing  rerpiinmients.  The  Bureau 
proposed  to  amend  §  1002.14(a)(2)  to 
nxiuire  that  a  creditor  provide;  a  written 
disclosure  of  the  a])plicant's  right  to 
r(;ceive  a  coj)y  of  such  appraisals  and 
other  written  valuations.  As  proposed, 

^  1002.14(a)(3)  would  have  prohibited 
creditors  from  charging  the;  aj)j)licant.s 
for  providing  a  copy  of  apprai.sals  and 
other  written  valuations,  but  would 
have  j)ermitted  creditors  to  recpiire 
aj)plicants  to  ])ay  a  reasonable  fee  to 
reimburse  the  creditor  for  the  cost  of 

'^Id. 


a])prai.sal.s  and  other  written  valuations. 
The  Bureau  proposed  in  §  1002.14(a)(4) 
to  clarify  that  the  recpiirements  of 
1002.14(a)(1)  would  apply  regardless 
of  wh(;ther  credit  is  exl(;nded  or  denied, 
or  if  the  application  is  incompl(;te  or 
withdrawn.  The  Bureau  ])ropo.sed  in 
S  1002.14(a)(3)  to  allow  the  c;opies  of 
ap])rai.sals  and  other  written  valuations 
r(;(iuired  by  5^  1002.14(a)(1)  to  In; 
provided  in  electronic  form.  As  is 
discus.sed  in  more  detail  below, 
propo.sed  1002.14(b)  wonld  have 
defined  certain  terms  used  in 
§  1002.14(a). 

C  Ovan  iaw’  of  (knninants  IP^ctdvad 
The  Bureau  received  (58  comments  on 
the  2012  FCOA  Proposal,  primarily  from 
creditors  and  their  rejjre.sentatives.  Most 
of  the  industrv  commenters  generallv 
supported  the  core  elements  of  the 
pro])osal,  while  providing  suggestions 
for  exemjitions,  clarifications,  or 
changes  to  ])articular  elements  of  the 
propo.sal.  Comment  lett(;rs  also  were 
submitti;d  by  a  group  advocating  for  the 
use  of  j)lain  language,  and  on  behalf  of 
appraisers,  government-.s]K)nsored 
enterjirises  (CSFs).  and  real  estate 
agents,  as  well  as  an  affordahle  housing 
advocaev  gronp.  The  affordahle  housing 
advocacy  group  commenter  generally 
supported  the  ])roposal  and  suggested 
changes  to  .strengthen  consumer 
protections.  The  jilain  language  group 
commenter  suggested  changes  to  make 
the  rule  easier  to  understand.  Most  of 
the  remaining  commenters  generally 
siqjported  the  rule  but  suggested 
clarifications  and  changes  to  particular 
elements  of  the  j)ropo.sal.  The  comments 
are  discu.ssed  in  more  detail  in  the 
section-by-section  analysis  below. 

D.  Olhar  Ihilainakings 

In  addition  to  this  final  rule  and  the 
2013  Interagency  A])praisal.s  Final  Rule 
described  above,  (he  Bureau  current Iv  is 
adopting  .several  other  final  rules  and 
issuing  one  pro]K).sal.  all  relating  to 
mortgage  credit  to  implement 
reciuirements  of  title  XIV  of  the  Dodd- 
Frank  Act.  Fach  of  the  final  rules 
follows  a  ])ropo.sal  i.ssued  in  2011  by  the 
Board  or  in  2012  by  the  Bureau. 
Collectively,  these  ])ro])osed  and  final 
rules  are  referred  to  as  the  Title  XIV 
Rulemakings. 

•  Ability  to  Bapay:Thv.  Bureau  is 
finalizing  a  rule,  following  a  May  2011 
])ro])osal  issued  bv  the  Board  (Board’s 
2011  ATR  Projjosal ),'•'>  to  implement 
provisions  of  the  Dodd-Frank  Act  (1) 
requiring  creditors  to  determine  that  a 
consumer  has  a  reasonable  ability  to 
re])ay  covered  mortgage  loans  and 

7(i  I'K  27:}<)()  (.May  11.  2011). 
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establishing  standards  lor  compliance, 
such  as  hy  making  a  “cpialified 
mortgage,”  and  (2)  establishing  certain 
limitations  on  prepayment  penalties, 
pursuant  to  I’ll.A  section  129(;  as 
estahlish(;d  by  Dodd-Frank  Act  sections 
1411, 1412,  and  1414.  l.'j  II.S.C.  l(i3Uc. 
The  Bureau’s  final  rule  is  referred  to  as 
the  2013  A'I’R  Final  Rule. 

Simultaneously  with  the  2013  ATR 
final  Rule,  the  Bureau  is  i.ssuing  a 
jnopo.sal  to  amend  the  final  rule 
implementing  the  ahility-to-repay 
retpiirements,  including  by  the  addition 
of  ex(;m])tions  for  certain  nonjjrofit 
creditors  and  certain  homeownership 
.stabilization  i)rograms  and  a  definition 
of  a  “qualified  mortgage”  for  certain 
loans  made  and  held  in  portfolio  hy 
.small  creditors  (2013  ATR  Concurrent 
Proposal).  The  Bureau  expects  to  act  on 
the  2013  ATR  Concurrent  Proposal  on 
an  ex])edited  basis,  .so  that  anv 
exceptions  or  adjustments  to  the  2013 
ATR  Final  Rule  can  take  effect 
simultaneously  with  that  rule. 

•  Escrows:  The  Bureau  is  finalizing  a 
rule,  following  a  Mart:h  2011  pro])o.sal 
issued  by  the  Board  (Board’s  201 1 
Escrows  Propo.sal),"‘  to  imjdement 
certain  provisions  of  the  Dodd-Frank 
Act  ex])anding  on  existing  rules  that 
nupure  escrow  accounts  to  he 
established  for  higher-])riced  mortgage 
loans  and  creating  an  exem])tion  for 
certain  loans  held  by  creditors  o])erating 
predominantly  in  rural  or  underserved 
areas,  pursuant  to  TILA  setdion  12013  as 
established  by  Dodd-Frank  Act  section 
1401.  l.'i  U.S.C.  1039(1.  'I’he  Bureau’s 
final  rule  is  referred  to  as  the  2013 
Escrows  Final  Rule. 

•  //OE/M;  Following  its  July  2012 
pro])o.sal  (2012  HOEPA  Proposal], the 
Bureau  is  i.ssuing  a  final  rule  to 
imphnnent  Dodd-Frank  Act 
nujuirements  exjjanding  prot(!ctions  for 
“high-cost  mortgages”  undiir  the 
Homeownershi])  and  Ecpnty  Protection 
Act  (HOEPA),  pursuant  to  TILA  sections 
103(hh)  and  129,  as  amended  by  Dodd- 
Frank  Act  sections  1431  through  1433. 

15  U.S.C.  1002(hh)  and  1039.  The 
Bureau  also  is  finalizing  rules  to 
imphiinent  certain  title  XIV 
retpiinanents  conccn  ning 
homeownership  counseling,  including  a 
re(]uir(iment  that  lenders  j)rovid(i  lists  of 
homeownership  counselors  to 
applicants  for  hiderally-relatcHl  mortgage 
loans,  pursuant  to  RESPA  scudion  5(c), 
as  amended  hy  Dodd-Frank  A(d  secdion 
1450.  12  U.S.C.  20()4(c).  'I’lie  Bureau’s 
final  rule  is  referred  to  as  the  2013 
HOEPA  Final  Rule. 

"■7(i  FK  nSOH  (Mar.  2.  2011). 

77  FK  4‘H)<H)  (Aug.  1. '1.201 2). 


•  Servicing:  F’ollowing  its  August 
2012  jirojio.sals  (2012  RESPA  Servicing 
Projiosal  and  2012  3’ILA  Servicing 
Projiosal),"'  the  Bureau  is  adopting  final 
rules  to  implement  Dodd-Frank  Atd 
nKpurements  regarding  force-placed 
insurance,  error  resolution,  information 
recpie.sts,  and  payment  crediting,  as  well 
as  recpiirements  for  mortgage  loan 
periodic  statements  and  adjustable-rate 
mortgage  reset  disclosures,  pursuant  to 
seed  ion  (i  of  RESPA  and  .seedions  128, 
128A.  129F,  and  129C  of 'I’lLA,  as 
amended  or  established  by  Dodd-Frank 
A(d  .setdions  1418,  1420,  1403,  and 
1404.  12  U.S.C.  2005;  15  U.S.C.  1038. 
1038a,  10391,  and  1039g.  The  Bureau 
also  is  finalizing  rules  on  early 
intervention  for  troubled  and  delinquent 
borrowers,  and  loss  mitigation 
procedures,  pursuant  to  the  Bureau’s 
authority  under  section  0  of  RESPA,  as 
amended  by  Dodd-kTank  A(d  .seedion 
1403,  to  establish  obligations  for 
mortgage  .servicers  that  it  finds  to  be 
appropriate  to  carry  out  the  consumer 
jirotecdion  purposes  of  RESPA,  and  its 
authority  under  .seedion  19(a)  of  RESPA 
to  pre.scribe  rules  neces.sary  to  achieve 
the  pui'iioses  of  RESPA.  The  Bureau’s 
final  rule  under  RESPA  with  re.s|)e(d  to 
mortgage  servicing  also  e.stabllshes 
recjuirements  for  general  .servicing 
standards  ])olicie.s  and  procedures  and 
continuity  of  contacd  pursuant  to  its 
authority  under  section  19(a)  of  RESPA. 
file  Bureau’s  final  rules  are  referred  to 
as  the  2013  RESPA  Servicing  Final  Rule 
and  the  2013  I’lLA  Servicing  Final  Rule. 
r(!spe(dively. 

•  Loon  Originator  (Join pensdt ion: 
Following  its  August  2012  jiroposal 
(2012  Loan  Originator  Proposal).'''  the 
Bureau  is  issuing  a  final  rule  to 
implement  provisions  of  the  Dodd- 
FTank  Act  reciuiring  certain  creditors 
and  loan  originators  to  meet  certain 
duties  of  care,  including  (pialification 
recpiirements;  requiring  the 
establishment  of  certain  compliance 
procedures  by  depositorv  in.stitutions; 
jirohibiting  loan  originators,  creditors, 
and  the  affiliates  of  both  from  receiving 
conqien.sation  in  various  forms 
(including  based  on  the  terms  of  the 
transa(dion)  and  from  .sources  other  than 
the  consumer,  with  sjiecified 
exce])tions:  and  establishing  re.stritdions 
on  mandatorv  arbitration  and  financing 
of  single-])remium  credit  insurance, 
])ur.suant  to  TILA  .seedions  12913  and 
129C  as  established  by  Dodd-Frank  A(d 
.sections  1402,  1403,  and  1414(a).  15 
U.S.U.  1039b,  1039c.  The  Bureau’s  final 

'"77  FR  .'>72(l()  (.Si!|)l.  17.  2012)  (RF.Sl'A):  77  FR 
.')7;i1»  (.Si!))!.  17.  2012)  (lll.A). 

'■'77  FR  bW172  (.Sojit.  7.  2012). 


rule  is  referred  to  as  the  2013  Loan 
Originator  P’inal  Rule. 

The  Bureau  is  not  at  this  time 
finalizing  projiosals  concerning  various 
disclosure  nKpiirements  that  were 
added  by  title  XIV  of  the  Dodd-F’rauk 
A(d,  integration  of  mortgage  disclosures 
under  TILA  and  RE.SPA,  or  a  simpler, 
more  inclusive  definition  of  the  finance 
charge  for  purpo.ses  of  disclosures  for 
clo.sed-end  mortgage  transactions  under 
Regulation  Z.  The  Bureau  expends  to 
finalize  these  propo.sals  and  to  consider 
wludher  to  adjust  regulatory  thresholds 
under  the  Title  XIV  Rulemakings  in 
conmndion  with  any  change  in  the 
calculation  of  the  finance  charge  later  in 
2013.  after  it  has  comjileted  (piantitative 
te.sting.  and  any  additional  (lualitative 
testing  deemeel  appropriate,  of  the  forms 
that  it  proposed  in  July  2012  to  combine 
TILA  mortgage  disclosures  with  the 
good  faith  estimate  (RESPA  UFE)  and 
settlement  statement  (RESPA  settlement 
.statement)  required  under  RESPA, 
pursuant  to  Dodd-F'rank  Act  scudion 
1032(f)  and  .studious  4(a)  of  RESPA  and 
105(b)  of  TILA.  as  amended  by  Dodd- 
Frank  A(d  studious  1098  and  llOOA, 
resptudively  (2012  TILA-RESPA 
Propo.sal).-"  Accordingly,  the  Bureau 
already  litis  issued  a  final  rule  delaying 
inqilementation  of  various  afftudtul  title 
XIV  di.sclosure  provisions.-'  The 
Bureau’s  aj)|)roach  to  coordinating  the 
implementation  of  the  Title  XIV 
Rulemakings  is  discus.sed  below. 

(Coordinated  Implementation  of  Title 
XIV  Rulemakings 

As  noted  in  all  of  its  foregoing 
j)r()])osals.  the  Bureau  regards  eacli  of 
the  Title  XIV  Rulemakings  as  affecting 
aspects  of  the  mortgage  industrv  and  its 
regulations.  Accordingly,  as  noted  in  its 
proposals,  the  Bureau  is  coordinating 
carefully  the  Title  XIV  Rulemakings, 
particularly  with  respect  to  their 
effetdive  dates.  The  Dodd-Frank  Atd 
retpiirements  to  be  implemented  by  the 
Title  XIV  Rulemakings  generally  will 
take  effetd  on  January  21, 2013,  unless 
final  rules  implementing  tho.se 
requirements  are  i.ssued  on  or  before 
that  date  and  provide  for  a  different 
effetdive  date.  See  Dodd-Frank  Act 
studion  14()0(c),  15  U.S.(C.  1001  note.  In 
addition,  some  of  the  Title  XIV 
Rulemakings  are  to  take  effect  no  hiter 
than  one  year  after  they  are  issued.  Id. 

The  comments  on  the  ajqirojiriate 
implementiition  date  for  tins  final  rule 
tire  discu.ssed  in  detail  below  in  jiart  VI 
of  this  notice.  In  general,  however, 
consumer  advocates  requested  that  the 
Bureau  jmt  the  protections  in  the  Title 

-"77  FR.'illUi  (Aug.  22.  2012). 

-'  77  FR  7()10."i  (Nov.  23.  2012). 


7220 


Federal  Register /Vol.  78,  No.  21 /Thursday,  January  31,  2013 /Rules  and  Regulations 


XiV  Rulemakings  into  effeet  as  soon  as 
imieticahle.  In  contrast,  the  Hnreau 
received  .some  industry  comments 
indicating  that  implementing  so  many 
new  re(|uirements  at  the  same  time 
would  create  a  significant  cumulative 
burden  for  creditors.  In  addition,  many 
commenters  also  acknowledged  the 
advantages  of  implementing  mnltijile 
revisions  to  the  regulations  in  a 
coordinated  fashion.--  Thus,  a  tension 
exists  between  coordinating  the 
adoption  of  the  Title  XIV  Rulemakings 
and  facilitating  industry's 
im])lemeutation  of  such  a  large  set  of 
new  recpiirements.  .Some  have  suggested 
that  the  Bureau  resolve  this  tension  by 
ado])tinga  .secpienced  implementation, 
while  others  have  recpiested  that  the 
Bureau  .sim|)ly  provide  a  longer 
implementation  period  for  all  of  the 
final  rides. 

The  Bureau  recognizes  that  manv  of 
the  new  provisions  will  reipiire 
creditors  to  make  changes  to  automated 
systems  and.  further,  that  mo.st 
administrators  of  large  .systems  are 
reluctant  to  make  too  many  changes  to 
their  systems  at  once.  At  the  same  time, 
however,  the  Bureau  notes  that  the 
Dodd-Frank  Act  established  virtnallv  all 
ofthe.se  changes  to  in.stitutions' 
compliance  resjionsihilities.  and 
contemplated  that  they  he  im])lemented 
in  a  relativelv  short  period  of  time.  And. 
as  alreadv  noted,  the  extent  of 
interaction  among  many  of  the  Title  XIV 
Rulemakings  necessitates  that  manv  of 
their  juovisions  take  effect  together. 
Finally,  notwithstanding  commenters’ 
expressed  concerns  for  cumulative 
burden,  the  Bureau  expects  that 
creditors  actually  may  realize  .some 
efficiencies  from  adapting  their  .systems 
for  compliance  with  multijili!  new. 
clo.sely-related  reijuirements  at  once, 
especially  if  given  sufficient  overall 
time  to  do  so. 

Accordingly,  the  Bureau  is  reipiiring 
that,  as  a  general  matter,  creditors  and 
other  affected  j)ersons  begin  comjilying 
with  the  final  rules  on  january  It),  2014. 


-^Of  the  Miviiml  liiiiil  rules  iMune  udopted  unditr 
llie  1'ille  XIV  Kidcuiiukin^s.  six  eiil.iil  iiiiunidiiKuils 
t(i  K<!euhition  with  the  <inly  ex(.t!pliiiiis  iMUiie  tlu; 
2013  KK.SI’.X  .SiTviciiifi  l•'illi^l  Kule  (Ktieuhitiiin  X) 
uixl  tint  2013  IXXIA  .Xppi'idsids  Miiid  Kule 
(K<!}>id<itiiin  D);  the  2013  IIOKI’A  Fiiiul  Kule  also 
amends  Ktteulalion  X.  in  addition  to  Ke}>ulation  Z. 
TIu!  six  Ki^eulation  Z  linal  rul(!s  involve  niinuirous 
instanctis  ol  interseetin^  provisions.  eitl)(!r  by  cross- 
relerenciJS  to  isicli  other's  provisions  or  hv  adopting 
|>arallid  provisions.  Thus,  adopting  some  ol  those; 
amendmimis  without  also  adopting  ciTtain  othitr. 
closidv-ndateui  provisions  would  cnsiti;  sigidliciint 
tei:hni(:<d  issues,  e.g..  n(!W  provisions  containing 
cross-relenmceis  to  otiusr  provisions  that  do  imt  v(!t 
(!xist.  which  could  iindermiiU!  the  ability  ol 
cnxiitors  and  other  partii;s  suhjixX  to  the  rul(!s  to 
und(;rstand  their  obligations  and  impiitment 
appropriate  systeans  changiai  in  an  inti^grated  and 
(dliciiait  manner. 


As  notiul  above,  .section  14()()(c)  of  the 
Dodd-Frank  Act  reiinires  that  some 
provisions  of  the  Tith;  XIV  Rulemakings 
take  effect  no  later  than  one  year  after 
the  Bureau  issues  them.  Accordingly, 
the  Bureau  is  establishing  january  10, 
2014,  one  year  after  i.ssuance  of  the 
Bureau’s  2013  ATR,  Ivscrows,  and 
llOIiFA  Final  Rules  (i.e.,  the  eiirliesl  of 
the  title  XIV  final  rules),  as  the  ha.seline 
effective  date  for  most  of  the  Title  XIV 
Rulemakings.  The  Bureau  believes  that, 
on  balance,  this  a])proach  will  facilitate 
the  implementation  of  the  rules’ 
overlapping  provisions,  while  akso 
affording  creditors  sufficieni  time  to 
implement  the  more  complex  or 
resource-intensive  new  reijuirements. 

As  disciKssed  in  jiart  VI  below,  however, 
the  effectix'e  date  of  this  final  rule  is 
January  18.  2014,  to  align  with  the 
effective  date  of  the  2013  Interagency 
A|)])raisals  Final  Rule. 

The  Bureau  has  identified  certain 
rulemakings  or  .selected  asjiects  thereof, 
however,  that  do  not  juesent  significant 
iiujilementation  burdens  for  industry. 
Accordingly,  the  Bureau  is  setting 
earlier  effectivi;  dates  for  those  final 
rules  or  certain  asjiects  theriiof,  as 
a|)j)licahle.  Tho.se  effective  dates  are  set 
forth  and  exjilained  in  the  Federal 
Register  notices  for  those  final  rules. 

IV.  Legal  Authority 

The  final  rule  was  issued  ou  January 
18,  2013.  in  accordanci;  with  12  CIFR 
1074.1.  The  Bureau  issuiid  this  final  rule 
juirsuant  to  its  authority  under  FXXIA 
and  the  Dodd-Frank  Act.  On  July  21. 
2011.  section  1001  of  the  Doild-l^rank 
Act  transferriul  to  the  Bureau  ail  of  the 
"consumer  financial  jirotection 
functions’’  jireviously  ve.sted  in  certain 
other  Federal  agencies,  including  the 
Board. The  term  “consumer  financial 
jirotection  functions"  is  defined  to 
include  "all  authority  to  jirescrihe  rules 
or  issue  orders  or  guidelines  jiursnant  to 
any  F’lKleral  consumer  financial  law. 
including  jjerforming  aj)|)ro]U'iate 
functions  to  jiromulgate  and  review 
such  rules,  ordiirs,  and  guidelines.’’-'’ 
F(X)A  is  a  Fediiral  consumer  financial 
law.-"*  Accordingly,  the  Buriiau  has 
authoritv  to  issue  regulations  |)ur.suant 
to  FCOA. 

Section  703(a)  of  1XX)A  authorizes  the 
Bureau  to  jire.scrihe  regulations  to  carrv 


‘I’lihlic  l,;iw  1  I  1-203.  soc.  l(l(il(l))(7),  124  .Sl;tl- 
1370:  12  U-.S.C.  .'i.'-jHl  (h)(7). 

12  ll..S.(;.  .l.'iHKii))!). 

-  ’ I)(i(l(l-I''iimk  Act  .siH:lii)n  1002(14).  12  U..S.(;. 
.'■4K1(14)  ((htrining  "l‘'(;(h;nil  (:(insiim(;i'  linmicial 
law"  to  iiicludf!  Iha  "(inumerahfd  consumor  laws" 
and  till!  |)r(ivisi()ns  (d  tith;  X  olTlu;  l)(Kld-I''rank  Act): 
Oddd-ITank  yXcl  stjclion  1002(12).  12  l)..S.(). 

.'>4111(12)  (dcliniiig  "(mumcratod  c:onsimi((r  laws"  Oi 
incliidi!  KCOA). 


out  the  juirjio.ses  of  ECX)A.  Section 
703(a)  further  states  that  such 
regulations  may  contain — hut  are  not 
limited  to — such  classifications, 
differentiation,  or  other  jirovision,  and 
may  jirovide  for  such  adjuslments  and 
excejitions  for  any  class  of  transactions 
as,  in  the  jndgmenl  of  the  Bureau,  are 
necessary  or  jirojier  to  effectuate  the 
jnirjio.ses  of  IXX)A,  to  jireveut 
circumvention  or  evasion  thereof,  or  lo 
facilitate  or  siihstautiate  comjiliauce.  1  .'i 
II.S.C.  lOOlh(a). 

Section  1022(h)(1)  of  the  Dodd-Frank 
Act  authorizes  the  Bureau  to  jirescrihe 
rules  "as  may  he  necessary  or 
a])])ro]u  iate  to  enable  the  Bureau  to 
administer  and  carry  out  the  jnirjio.ses 
and  objectives  of  the  F’ederal  consumer 
financial  laws,  and  lo  jirevent  evasions 
thereofM”  12  IJ.S.C.  .'i.'il 2(h)(1).  ECOA 
and  title  X  of  the  Dodd-Frank  Act  are 
Federal  consumer  financial  laws. 
Accordingly,  the  Bureau  is  exercising  its 
authority  under  Dodd-Frank  Act  .section 
1022(h)(1)  to  Jirescrihe  rules  that  carry 
out  the  jiurjioses  and  objectives  of 
ECOA  and  title  X  and  jirevent  evasion 
of  those  laws. 

Section  140.'i(h)  of  the  Dodd-Frank 
Act  jirovides  that,  “jiijotwilhstanding 
any  other  jirovision  of  jtitle  XIV  of  the 
Dodd-Frank  Act],  in  order  lo  imjirove 
consumer  awareness  and  understanding 
of  tran.saclions  involving  residential 
mortgage  loans  through  the  use  of 
disclosures,  the  j Bureau |  may.  by  rule, 
exemjit  from  or  modify  disclosure 
requirements,  in  whole  or  in  jiart.  for 
any  class  of  residential  mortgage  loans 
if  the  1  Bureau]  determines  that  such 
exemjition  or  modification  is  in  the 
interest  of  consumers  and  in  the  jiuhlic 
interest."  l.'i  IJ.S.C.  KiOl  note.  Section 
1401  of  the  Dodd-Frank  Act.  which 
amended  TILA  section  103(cc),  15 
IJ.S.CJ.  l(i()2(cc),  generally  ilefiues 
residential  mortgage  loan  as  any 
consumer  credit  transaction  that  is 
secured  by  a  mortgage  on  a  dwelling  or 
on  residential  real  jirojierty  that 
includes  a  dwelling  other  than  an  ojien- 
end  credit  jilan  or  an  extension  of  credit 
secured  by  a  consumer’s  interest  in  a 
time.share  jilan.  Nolahly,  the  authority 
granted  by  .section  1405(h)  aj)j)lies  to 
“disclosuri!  reijuirements’’  generally, 
and  is  not  limited  to  a  sjiecific  .statute 
or  statutes. 

V.  Section-hy-Section  Analysis 

Suction  1002.14  Ihilcs  on  Providing 
Copies  of  Aj)})r(iis(ils  and  Other  Written 
Valuations 

Overviinv 

Public  comments  genendiv.  Manv 
commenters  offered  general  suj)j)ort  for 
the  j)roj)osed  rule,  with  some 
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eoinnionts,  for  example  by  a  large  trade 
association  for  real  estate  hrokca’s  and 
agents,  offering  strong  sn])|)orl  for  its 
liotential  to  educate  and  inform 
consumers  about  apjjraisals  and  other 
valuations  and  their  role  in  the  real 
estate  transaction.  Most  of  the  industrv 
commenters  generally  supported  the 
])roposal  and  provided  mnnerons 
suggestions  for  clarifications  or  changes 
to  particular  elements  of  the  proposal, 
which  are  di.scus.sed  in  the 
corresponding  .sections  below.  Some 
industrv  commenters  including 
commnnity  hanks  and  other  lending 
institutions,  however.  op])osed  the 
])roposal.  The.se  comments  .stated,  for 
example,  that  the  mortgage  credit 
industry  cannot  keep  up  with  the  all  the 
regulations  being  i.ssued  under  the 
Dodd-Frank  Act  and  that  rules  retjuiring 
creditors  to  provide  copies  of  ajjprai.sals 
are  already  in  place. 

Discussion.  As  discu.ssed  above,  the 
Dodd-Frank  Act  amendments  to  F(X1A 
.section  701  (e)  will  take  effect  18  months 
after  the  designated  transfer  date  under 
the  Dodd-Frank  Act  indess  final  rules 
implementing  section  701  (ej  are  i.ssued 
on  or  before  that  date  and  provide  for 
a  different  effective  date.  For  that 
rijason,  the  Bureau  believes  that,  rather 
than  adding  burden  to  industrv,  this 
final  regulation  will  relieve  industry  of 
uncertainty  and  potential  liability  risk 
that  wonhi  likely  result  from  li(X)A 
.section  701(e)  taking  effect  without  an 
implementing  regulation.  Furthermore, 
by  issuing  this  final  rule  the  Bureau  is 
able  to  ])rovide  industrv  with  additional 
time  to  tlevelop  new  policies,  train 
emj)loyee.s,  and  make  system  changes  to 
implement  the  rule's  requirements  that 
would  not  be  available  if  the  statute 
takes  effect  in  January  2013. 

4(d)  General  Rules  on  Providing 
Di.sclo.snre  in  Electronic  Form 

As  discussed  in  the  section-by-.section 
analy.sis  relating  to  §  1002.14(a)(.'j),  the 
Bureau  is  iq)dating  the  cross-reference 
in  1002.4(d)  to  §  1002.14,  to  reflect 
that  the  new  disclosure  recjinrement  is 
cited  as  ^  1002.14(a)(2),  rather  than 
§  1002.14(a)(2)(i).  This  change  will 
ensure  that  electronic  disclosure 
.standards  in  Regulation  B  apply  to  the 
new  notice  required  by  1002.14(a)(2) 
to  the  same  extent  as  they  have  a]))flied 
to  the  exi.sting  notice  recpured  by 
§  1002.14(a)(2)(i)  that  the  new  notice 
will  replace. 

14(a)  Providing  Cojnes  of  Aj)praisals 
and  Gther  Written  Valuations 

14(a)(1)  In  General 

EGOA  .section  701(e)(1)  recpiires  a 
creditor  to  provide  an  apjjlicant  a  co|)y 


of  all  appraisals  and  other  written 
valuations  developed  in  connection 
with  an  a])])lication  for  credit  that  is  to 
he  secured  by  a  first  lien  on  a  dwelling. 
This  re(]uirement  replaced  the  previous 
nK]uirement  in  s(;ction  701(e)  to  provide 
co])ie.s  of  apprai.sal  reports  n])on  re([uest 
of  the  applicant  for  a  loan  secnnul  by  a 
lien  on  a  dwelling.  Accordingly,  the 
Bureau  proposed  to  revise 
§  1002.14(a)(1)  in  two  important  ways: 
to  .s])ecify  tin;  types  of  materials  that 
must  he  provided  to  consumers  (i.e., 
coj)ies  of  ai)praisal.s  and  other  written 
valuations  developed  in  connection 
with  the  ap])lication),  and  to  specify  the 
types  of  transactions  for  which  these 
copies  must  he  provided  (i.e., 
applications  for  credit  to  he  .secured  by 
a  fir.st  lien  on  a  dwelling). 

First,  con.sistent  with  new  E(iOA 
section  701(e)(1),  the  Bureau  propo.sed 
broadening  the  scope  of  the  valuation 
materials  for  which  copies  must  he 
jjrovided  to  aj)plicant,s  under 
^  1002.14(a)(1)  to  include  copies  of  “all 
written  apprai.sals  and  valuations 
developed.”  The  Bureau  further 
pro])o.sed  new  comment  14(a)(l)-3  to 
i;larify  that  for  ])nr|)o.se.s  of  ^  1002.14,  a 
“written”  appraisal  or  other  valuation 
would  include,  without  limitation,  an 
apprai.sal  or  valuation  received  or 
develo])ed  by  the  creditor  in  any  of  tin; 
following  manners:  in  pa])er  form  (hard 
copy);  electronically,  such  as  by  CiD  or 
email;  or  by  anv  other  similar  media.  In 
addition,  the  propo.sed  comimmt  would 
have  clarified  that  creditors  should  look 
to  ^  1002. 14(a)(8)  regarding  the 
provision  of  copies  of  a])])rai.sal.s  and 
other  written  valuations  to  applicants 
via  electronic  means. 

Second,  the  Dodd-Frank  Act 
amendments  to  E(X)A  stiction  701((;) 
also  narrowful  the  tyj)e.s  of  transactions 
that  are  covaaed  to  “fir.st  lien” 
transactions.  Accordingly,  the  Bureau 
j)ropo.sed  revising  ^  1002.14(a)(1)  to  add 
the  word  “fir.st”  to  narrow  the  scojje  of 
the  final  rule  to  cover  only  loans  to  he 
secured  by  a  first  lien  on  a  dwelling. 

The  Bureau  also  projjosed  changes  to 
the  Regulation  B  commentary  further 
clarifying  the  types  of  transactions 
subject  to  the  recjuirement  to  deliver 
co])ie.s  of  ajjprai.sals  and  other  written 
valuations.  Brior  to  this  final  rule, 
comments  14(a)-l  and  2  had  clarified 
that  Regulation  B  apjnaisal  deliverv 
recpnrements  a])])lied  to  credit  for 
business  ])nrpose.s  and  to  renewals  of 
credit  secured  by  a  dwelling.  The 
Bureau  propo.sed  generally  retaining 
these  comments  (nmumhered  as 
comments  14(a)(l)-l  and  2),  with 
several  conforming  and  technical 
changes.  The  Bureau  propo.sed  comment 
14(a)(l)-l  to  clarify  that  ^  1002. 14(a)(1) 


covers  applications  for  credit  to  h(i 
.secured  by  a  fir.st  lien  on  a  dwelling,  as 
the  term  “dwelling"  is  defined  in 
§  1002.14(h)(2),  whether  the  credit  is 
business  credit  (.see  ^  1002.2(g))  or 
c;on.sumer  credit  (.see  §  1002.2(h)).  The 
Bureau  also  ijrojjosed  comment 
14(a)(l)-2  to  clarify  that  §  1002.14(a)(1) 
a|)plies  when  an  ap])licant  nupiests  the 
remnval  of  an  exi.sting  extension  of 
credit  and  the  creditor  develops  a  new 
appraisal  or  other  written  valuation. 
Gonsecjuently,  the  Bureau  projMjsed  that 
this  comment  clarify  that  §  1002.14(a) 
does  not  apply  when  a  creditor  uses  the 
ap])rai.sals  or  other  valuations  that  were 
previously  developed  in  connection 
with  the  prior  extension  of  credit  in 
order  to  evaluate  the  renewal  recpiest. 

Public  conuncnt.  Many  c:ommenter.s 
provided  sugge.stions  on  which  types  of 
documents  would  (|ualify  as  appraisals 
or  other  written  valuations  co])ie.s  of 
which  must  he  provided  to  applicants. 

A  significant  numher  of  industrv 
commenters  urged  the  Bureau  to  reqinre 
creditors  to  j)rovide  oifly  “final” 
versions  of  appraisals  and  other  written 
valuations,  to  prevent  uncertainty  over 
whether  creditors  would  he  required  to 
provide  copies  of  drafts  or  preliminarv 
versions  of  these  documents. 
G.ommenters  akso  suggested  this 
clarification  would  hel])  to  reduce  the 
volume  of  information  that  must  he 
provided  to  and  received  by  applicants, 
thereby  reducing  burden  on  creditors 
and  preventing  consumer  confusion. 

Several  indn.stry  commenters  asked 
the  Bureau  to  clarify  that  E(X)A  onlv 
recjuires  })roviding  co])ies  of  apj)raisal.s 
or  other  written  valuations  that  are 
actually  performed.  In  addition,  a  few 
industrv  commenters  suggested  that  the 
Bureau  reqinre  providing  copies  of  only 
tho.se  appraisals  and  other  written 
valuations  that  are  used  or  relied  upon 
by  the  creditor  in  making  the  credit 
decision.  This  narrower  focus  was 
viewed  as  more  in  line  with  the  })nrpose 
of  EGGA.  One  commenter  requested  that 
creditors  should  not  he  required  to 
provide  a  cojiy  of  an  ajqiraisal  or  other 
written  valuation  that  is  “materially 
deficient,”  as  it  could  confuse  the 
consumer. 

Some  industry  commenters  expre.s.sed 
a  general  concern  over  liability  ri.sks 
raised  by  the  projio.sed  reiiuirement  to 
provide  cojiies  of  ajiprai.sals  and  other 
written  valuations.  These  commenters 
suggested  that  providing  the.se  copies  to 
a|)j)licant.s  could  create  liability  risks  for 
creditors  and  preparers.  Some  creditors 
and  a  creditor  trade  association 
expressed  cont:ern  that  ajiplicants  might 
view  valuations  that  lenders  conduct  in- 
house.  without  commissioning  an 
appraisal,  as  warranting  the  value  of  the 
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home.  3’\vo  {Teditors  and  a  creditor 
association  in  one  state  expres.sed 
concern  over  the  potential  lor  lender 
liability  to  carry  over  to  investors  under 
an  assignee  liability  theorv,  which  could 
niduce  access  to  credit  by  reducing 
investt)!'  demand.  Other  industry 
commenters  suggested  that  a|)])licants 
might  seek  to  hoki  an  appraiser  liable 
for  the  applicant's  reliance  ii|)on  the 
appraisal  in  (altering  into  a  transaction, 
particularly  if  the  ajiprai.ser  lists,  or  is 
re(|uired  to  list,  the  apjiiicant  as  an 
“intended  u.ser”  of  the  appraisal  under 
the  Uniform  Standards  of  krofe.ssional 
Ajiiiraisal  Practices  (IJSPAP).  Some  of 
the.se  coimmaiters  rai.sed  tliese  concerns 
over  potential  liability  as  part  of  an 
overall  concern  with  the  potential 
burden  of  the  regulation,  and  some 
urged  the  Bureau  to  include  provisions 
in  the  final  rule  jirotecting  creditors  and 
prejiarers  of  ajipraisals  and  other 
valuations  against  liability. 

A  number  of  commenters  al.so  urgtid 
the  Bureau  to  exclude  certain  tyjies  of 
transactions  from  the  scope  of  the  final 
rule.  .Several  industry  group 
commenters  recpiested  that  the  Bunum 
exempt  loan  modifications,  lo.ss 
mitigation,  short  sales,  and  deed-in-lieu 
tran.sactions  from  the  rule's 
recpiirements  altogether.  Tluise 
commenters  suggested  that  these 
transactions  did  not  involve  an 
“a|)j)lication''  by  the  consumer  for  an 
“extension  of  credit”  within  the 
meaning  of  B(X)A.  Tluiv  also  argued  that 
ajjplying  tin;  rule  to  loss  mitigation  and 
other  for(;closure  alternatives  would 
iucreasi!  the  costs  of  these  transactions 
and  d(u;rease  their  availahilitv  to 
consumers.  One  industry  commenter 
al.so  sugg(!sted  that  the  Bureau  clarify 
that  a  loan  modification  did  not  fit 
within  the  type  of  transaction  the  rule 
would  cover,  because  a  modification 
do(!s  not  k;ad  to  “consummation”  of  the 
loan. 

In  addition,  an  industry  commenter 
r(i(]uested  clarification  on  wluither  the 
rule  a])])lies  to  au  annual  remnval  clau.se 
under  which  a  creditor  makes  a 
unilateral  decision  (;ach  year  wluither  or 
not  to  renew  a  line  of  credit.  Another 
industrv  trade  as.sociation  nujuestcid  that 
the  final  rule  exclude  temj)orarv  loans, 
such  as  bridge  or  construction  loans, 
which  it  argued  are  treat(id  sj)ecially 
under  other  statutes  such  as  RE.SPA  and 
TIkA.  For  construction  loans,  this 
commenter  also  ass(irted  that  a))plicants 
are  more  inter{!.st(!d  in  receiving  copies 
of  valuations  when  the  permanent 
financing  hcigins,  after  the  construction 
is  comj)lete  and  therefore  factonul  into 
the  valuation. 

One  comment(;r  suggested  that  the 
nde  should  cover  s(;cond  liens  to 


protect  consumers  in  the.se  transactions. 
This  commenter  as.serted  s(;cond  lieu 
tran.sactions  generally  carry  higher  risk 
than  first  lien  transactions,  and 
therefore  are  even  more  worthy  of  tlie 
])rot(x;tion.s  in  the  rule. 

Discussion.  The  final  rule  adoj)ts  the 
language  in  §  1 002. 14(a)(  1 )  di.scus.sed 
above  as  ])roj)o.sed,  with  a  minor 
clarification.  To  clarify  that  an  ajjpraisal 
is  intended  to  be;  classified  as  a  type  of 
“valuation”  under  the  final  rule,  and  to 
clarify  that  the  ride  ajiplies  to  written 
valuations,  the  final  rule  uniformly 
ado|)t.s  the  phra.ses  “apiirai.sals  and 
other  written  valuations”  and 
“appraisals  or  other  written  valuations.” 
This  u.sage  al.so  aligns  with  the  use  of 
the  term  “valuation”  to  include 
appraisals  in  recent  amendments  to 
Regulation  Z,  1020.42(b)(3),  to 
implement  .section  120E  of  TILA.  Sac  75 
FR  00.'i'j4,  OO.'i.lH  (Oct.  28,  2010) 
(adopting  term  “valuation”). 

To  provide  guidance  on 
§  1002.14(a)(1).  the  final  rule  al.so  adopts 
comments  14(a)(l)-l  through  3  as 
proposed,  with  an  additional 
clarification  in  comment  14(a)(l)-l 
relating  to  waiver  (.see  discu.ssion  of 
waiver  further  below),  and  adopts  an 
additional  comment  14(a)(l)-7.-“ 

The  Bureau  considered  comments 
seeking  clarification  that  the  final  rule 
does  not  nupiire  lenders  to  conduct 
a])])rai.sals  or  other  written  valuations. 
The  Bureau  does  not  believe,  however, 
that  this  clarification  is  needed  in  the 
final  rule  or  its  commentarv.  On  its  face, 
section  701  (e)  of  F(]OA  re(]nires 
di.sclosure  of  copies  of  the  apiiraisals 
and  other  written  valuations  that  are 
developed  in  connection  with  an 
application.  Neither  FOOA  section 
701  (e)  nor  the  final  rule  reijiiires  that 
lenders  must  obtain  apprai.sals  or  other 
written  valuations. 

The  final  rule  also  retains  the 
language  from  the  proposed  rule — 
“developed  in  connection  with  an 
application  for  credit” — for  determining 
which  appraisals  and  other  written 
valuations  mu.st  be  disclosed.  Prior  to 
tbe  Dodd-Frank  Act.  FCOA  .section 
701(e)  referred  to  apjiraisals  that  were 
“u.sed”  in  connection  with  the 
ajiplication.  Had  Congress  intended  to 
maintain  that  scojie,  it  could  have 
continued  to  u.se  that  term:  iu.stead. 
Congress  referred  to  apjirai.sals  and 
other  valuations  that  are  “develojied”  in 
connection  with  the  ajiplication. 
without  iiece.ssarily  reijuiring  that  they 
ultimately  be  “used.”  The  Bureau 
assumes  this  difference  in  terms  rellects 
a  deliberate  wording  choice  by 


-'■Olluir  coiiinuints  on  1002.14(a)(1)  ivlalo  (o 
timing  and  waivor.  and  an;  disenssod  Inrlliiir  txdow. 


Congress,  and  the  Bureau  does  not 
believe  consumer  protection  will  be 
enbanced  by  adjusting  tbe  statutory 
terminology.  If  an  appraisal  or  other 
written  valuation  is  “develojied  in 
connection  with”  an  a|)|)lication,  then 
the  a|)])licant  may  benefit  from  receiving 
a  copy,  even  if  the  creditor  does  not  to 
u.se  the  valuation.  Some  commenters 
expressed  concern  that  applicants  could 
mistakenly  believe  that  such  a  valuation 
was  “u.sed”  by  the  creditor.  However, 
there  is  nothing  in  the  final  rule  that 
prohibits  creditors  from  providing 
information  to  applicants  concerning 
wliethera  jiarticular  valuation  was 
u.sed. 

As  noted  above,  some  commenters 
stated  a  concern  that  jiroviding  cojiies  of 
appraisals  and  other  written  valuations 
to  apjilicants  could  result  in  liability 
issues  for  creditors  and  jireiiarers  of 
aiijiraisals  or  other  written  valuations. 
Industry  commenters  noted  (piestions  or 
concerns  over  whether  creditors  would 
be  deemed  to  have  warranted  home 
values  contained  in  their  internal 
valuations  jirovided  to  applicants,  and 
on  whether  consumers  would  assert 
legal  claims  based  upon  their  reliance 
on  apjiraisal.s  in  deciding  whether  to 
enter  into  transactions.  The  commenters 
do  not  appear  to  b(!  raising  concerns 
over  liability  under  FHOA  section  701  (e) 
itself.  On  its  face,  section  701  (e) 
concerns  providing  cojiies  of  certain 
materials  and  jiroviding  a  disclosure.  It 
does  not  specify  tbe  content  of 
valuations  or  otherwi.se  suiijily 
.standards  regarding  what  they  should 
contain.-"  Moreover,  FCX)A  has  long 
retjuired  creditors  to  jirovide  copies  of 
appraisals  ujion  reejuest,  and  creditors 
routinely  provide  cojiies  of  apjiraisals 
for  first  lien  loans  including  under  GSF 
requirements.  The  commenters  have  not 
exjilained  how  retjniring  that  cojiies  of 
ajijiraisals  and  other  written  valuations 
be  Jirovided  as  a  matter  of  course 
increa.ses  creditors’  exjiosure  to  liability 
under  legal  standards  other  than  FG(1A. 
In  any  event,  as  for  legal  standards  other 
than  those  contained  in  FCX)A,  it  is 
unclear  what  authority  the  Bureau 
would  have  to  limit  remedies  arising 
from  a  creditor’s  jiroviding  cojiies  of 
ajijiraisals  or  other  written  valuations.^" 


^^OIlKir  industrv  coiniiKnitcns  suf>”(!st(!(l  tliiil 
consuiiKM's  would  not  (jinudil  Iroin  ruccuviu^  copicis 
(it  valuiilious  lli.it  word  not  usod.  iiud  wliicli  uiiiy 
coutiiiu  orrors  nrovou  luiitoriid  doficioucios.  'I'lio 
•stiituto  (loos  not  distinguisii.  tiowovor.  Iiotwoou 
viiiiiiitious  tliiit  tiro  usod  .lud  ihoso  lliiit  oro  not  usod. 

-"Cougross  liiis  spoiled  out  tlio  couducl  tli.it  gives 
rise  to  liuliilitv  uiuh^r  tiCXlA.  1.1  11..S.C.  HiiUo. 
Creditors  tluit  "liiilH  to  comply  with  :iuv 
riKjuiroiuout  imposed  under  (IXiOAl  sliiill  ho  li.ihlo 
to  the  iiggriovod  applicaul.  "  15  IJ..S.C.  l(i!)lo(a). 

-■'As  to  whether  U.Sl’AP  will  ro(|uiro  that 
a|)praisals  list  applicants  as  iutondod  users  of 
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With  regard  to  the  tyjxis  of 
transactions  that  are  covered  by  the  final 
rule,  the  Bureau  considered  industry 
comments  seeking  clarification  on 
wlnither  lo.ss  mitigation  activities,  such 
as  loan  modifications,  short  sales,  and 
deed-in-lieu  transactions,  are  covcjred. 
These  comments  im])licate  |)rovisions  of 
I'XiOA  and  Regulation  B  that  turn  on 
vvh(;t her  there  is  an  “applicant”  or 
"a])plication”  for  an  “extension  of 
credit.”  While  some  loan 
modifications  can  he  subject  to  the 
provisions  of  Regulation  B,  *'  including 
the  existing  1002.14  di.sclosure-upon- 
recpiest  regime,  then;  is  variation 
between  different  types  of  loss 
mitigation  programs;  the  particulars  of 
the  program  at  issue  are  important  to 
understand  in  evaluating  whether  there 
is  an  ajij)lication  or  applicant  for  an 
extension  of  credit  within  the  meaning 
of  Regulation  B.  Accordingly,  the 
Bureau  believes  that  (juestions  on 
coverage  ofthe.se  tyi)es  of  transactions 
are  h(;st  address(;d  with  reference  to  the 
exi.sting  provisions  of  Regnlation  B.'*- 
'I'o  the  extent  a  loss  mitigation 
transaction  is  covered  by  Regulation  B, 
the  tran.saction  is  covered  by  the  final 
rule,  including  its  requirement  of 
])roviding  co])ies  of  a])praisals  and  other 
written  valuations.  Consumers  generally 
will  hc;nefit  from  receiving  information 

wrillun  iippraisnl  |•(!p(^rls.  IIk;  Huriuiu  lalinvos  lliis 
is  a  (|U(!sli(iii  lliat  aris(!s  uiuIcm'  U.SI’AI’  and  nnl 
IXiOA:  thus  it  is  a  inall(;r  tor  appraisors  to 
d(!l(!rmino  pursuant  to  U.SPAl’.  and  lor  tlio 
Appraisal  Standards  Hoard,  which  is  char<;(!d  with 
d((V(!]oping.  intorproting.  and  annunling  IISI’.AH, 

"’.S'oo  12  (iFR  11)02. 2(o)-(l),  (j)  and  ((|). 

■"  In  tho  context  ot  intcjrpnding  the  recjuirenKnit 
otKegnlation  H  that  then;  he  a  notice  ot  an  adverse 
action  on  an  application,  for  example,  the  Kederal 
Reserve  Hoard  (lonsnmer  Affairs  Letter  (lA  ()!)-i:i 
(tlec.  4.  2000).  noted  that  loan  modilications  c:an 
involve  an  "application"  for  an  "extension  of 
credit"  within  the  meaning  of  Regulation  H.  .See 
C.onsumer  Affairs  LiOter  (lA  Oil-KL  .\/or/g«ge  Loan 
Modification  and  Hagidation  li's  Adverse  Action 
lieijuirement  (200!)).  availalde  at  l\tt\y.// 
\\m\\fedendreseive.gov/hoarddocs/caletters/20()f>/ 
()!IJ3/caltrt)!>t:i.htin.  Tlie  Hoard  d(!termined  that 
c(!rtain  transactions  under  the  II..S.  D(!partment  of 
Treasnrv's  Malcing  Home  Affordahle  Modification 
I’rogram  (llAMH)  then  in  place  did  involve 
applications  for  extension  of  credit  within  the 
meaning  of  Regulation  H.  Guidance  issued  hy  the 
Hoard  prior  to  the  transfer  of  LCOA  rulemaking 
authoritv  to  the  Hnreau  will  he  applied  hv  the 
Hureau  ahseni  further  action.  70  IK  at  4;L')70  (|uIv 
21.2011). 

.Similarly.  (|uestions  ahont  the  rule's  coverage 
of  temporary  loans,  such  as  hridge  or  construction 
loans,  aiul  renewals  of  cretlit.  iidate  to  the  ovmall 
scojie  of  Regulation  H.  The  final  rule  is  not  intended 
to  addre.ss  whether  these  loans  are  suhject  to  fX’.OA 
in  the  fii'sl  jilace.  If  a  lem|)orary  loan  or  a  renewal 
is  suhject  to  I'X'.OA.  and  an  appraisal  or  other 
written  valuation  is  developed  for  that  loan,  then 
the  applicant  has  a  right  to  receive  a  copy  under 
the  final  rule.  This  approaidi  is  consistent  with 
exi.sting  ciomment  14(a)(l)-2  concerning  the 
a|)))lication  of  SI  002. 14  to  renewals,  winch  is 
maintained  in  the  final  rule. 


about  tlio  valuo  of  thoir  dwolling,  both 
in  the  conloxt  of  making  a  doci.sion 
about  tlio  loss  mitigation  transaction 
and  also  in  dotocting  jiotontial 
discrimination,  consistent  with  the 
purposos  of  ECOA.  Tho  Bnroiut  holiovos 
those  honofits  outweigh  the  cost  to  the 
creditor  of  jiroviding  cojiies  of 
documentation  that  the  creditor  already 
has  received.  For  the  reasons  discu.ssed 
in  the  Bineau’s  analysis  under  section 
1022(1))  below,  the  Bureau  believes  the 
per-loan  cost  of  providing  copies  of 
these  materials  is  modest,  and  they  will 
often  he  provided  in  electionic  form. 

Idle  Bureau  is  therefore  not  exercising 
its  exce])tion  authority  to  exempt  lo.ss 
mitigation  transactions  fi'oni  S  1002.14  if 
those  tran.sactions  would  otherwise  he 
covered  hv  Regulation  B.-’-* 

While  the  Bureau  has  considered  the 
comment  that  the  final  rule  should 
apjilv  to  .second  lien  transactions 
because  they  are  higher  risk,  it  is  not 
expanding  the  scope  of  the  final  rule  to 
include  second  liens  because  such  an 
expansion  would  he  incon.si.stent  with 
the  plain  meaning  of  section  701(e).  The 
Bureau  notes  that  the  Dodd-Frank  Act 
sjiecificall  v  limited  the  .scojie  of  ECOA 
section  701(e)  to  “first  liens,”  while 
ajiplving  the  overla])])ing  re(]uirenients 
under  section  120H  of  TILA  to  certain 
subordinate  lien  loans  that  meet  the 
definition  of  “higher  risk  mortgage.” 

The  commenters  have  not  presented 
data  or  other  sjiecific  information 
warranting  a  departure  from  the  plain 
language  of  ECOA  section  701(e). 

The  final  rule  maintains  comment 
14(a)(l)-2,  pertaining  to  credit  renewals, 
with  minor  changes  for  consistency  and 
clarity.  Comment  14(a)(l)-2  clarifies 
that  creditors  must  j)rovide  cojjies  of 
appraisals  or  other  written  valuations 
j)repared  in  connection  with  credit 
renewals  retjuested  by  the  ap})l leant. 
Whether  an  applicant  has  requested  a 
credit  renewal,  and  when  such  an 
a])plication  is  received  for  })urpose.s  of 
the  timing  retjuirements  under 
(i  1002.14(a)(2),  dej)end  on  the  facts  and 
circum.stances  of  an  individual 
tran.saction.  The  remaining  j)art  of 
comment  14(a)(l)-2,  clarifying  that  the 
rule  does  not  aj)j)ly  to  the  use  of  an 
appraisal  or  other  written  valuation  that 
was  developed  for  a  jn  ior  extension  of 
credit,  is  adopted  as  propo.sed.  Becau.se 
the  creditor  in  a  ])rior  transaction 

‘‘W'itli  ro.spiu:!  to  tluicoinnuinl  siiggii.sling  thiil 
"consmnmiition"  is  not  nocossciiily  occurring  in  llu; 
loan  inodilicalion  conloxt.  tlio  Huroaii  is  not 
porsuadod  that  this  is  nocossarily  tho  caso.  Tho  torn) 
"consummation"  in  Rogiilation  Z  is  dofinod  as  tho 
timo  tho  consuinor  hocomos  "coniraclually 
ohiigalod  on  tho  credit  transaction."  A  loan 
inodilication  can  occur  contractually,  and  tako 
oHocI  on  a  dale  corlain. 


covered  by  the  final  rule  would  already 
have  been  recjuiri:d  to  provide  a  co])y  of 
an  a])j)rai.sal  or  other  written  valuation 
to  the  ai)j)licant,  retpiiring  the  creditor 
in  the  sultsetjuent  tran.saction  to  j)rovide 
another  copy  of  that  ajipraisal  or  other 
written  valuation  would  he 
du])licative.  The  Bureau  is  therefore 
finalizing  comment  14(a)(l)-2  largely  as 
propo.sed. 

In  response  to  indu.stry  comments,  the 
Bureau  has  added  new  comment 
14(a)(l)-7.  which  clarifies  what  copies 
must  he  ])rovided  in  the  event  there  are 
multiple  versions  of  an  aj)prai.sal  or 
other  written  valuation.  The  comment 
clarifies  that,  if  a  creditor  receives 
multiple  versions  of  a  particular 
appraisal  or  other  written  valuation, 
then  the  creditor  is  required  to  provide 
a  coj)y  of  only  the  hitest  version 
received  by  tlie  creditor.  (See  also  the 
di.scussion  of  comment  14(a)(1)^  below 
concerning  application  of  the  timing 
requirements  in  common  situations 
where  there  are  multiple  versions  of  a 
])articular  api)rai.sal  or  other  written 
valuation.)  The  Bureau  believes  this 
comment  is  consistent  with  the 
language  of  ECOA  section  701  (e)(1) 
retpiiring  copies  of  aj)prai.sal.s  ;md  other 
valuations  to  he  provided  jtromptlv 
u])on  “comj)letion.”  The  “latest  version 
received”  rule  thus  clarifies  that  when 
creditors  have  multij)le  versions  of  a 
particular  ajtpraisal  or  viiluation.  they 
are  only  recjuired  to  provide  the  latest 
version.  The  Bureau  believes  that  this 
guidance  will  help  avoid  placing 
unwarranted  burden  on  creditors  and 
overloading  consumers  with  multi])le 
drafts  of  a  particular  apj)raisal  or  other 
written  valuation. 

The  Bureau  notes,  however,  that  the 
.sep.irate  re(|uirements  of  §  10()2.14(a)(l ) 
for  the  timing  of  providing  copies  to 
ap])licants  will  still  apply.  The 
application  of  the  timing  requirements 
to  situations  in  which  there  are  multi])le 
versions  of  a  particular  valuation  is 
further  discus.sed  below. 

Comment  14(a)(l)-7  also  clarifies  that 
if  a  creditor  ])rovide.s  a  version  of  an 
a])prai.sal  or  other  written  valuation  that 
is  later  superseded,  then  the  creditor 
.still  mu.st  provide  the  latest  version. 
While  the  Bureau  recognizes  that  this 
guidance  cttuld  result  in  instances  in 
which  consumers  receive  multiple 
versions  of  a  ])articular  appraisal  or 
other  written  valuation,  it  does  not 
believe  that  this  result  can  be  avoided 
given  the  statutory  retiuiremeuts. 

■"  To  the;  oxtoni  that  an  appraisal  or  olhor  wrillon 
valuation  is  (lovolopod  in  connoction  with  an 
applicailion  rocoivod  holoro  lannary  lit.  21)14.  it 
would  not  bo  suhjoct  to  tho  tinal  rulo. 
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(Comment  14(a)(l)-7  further  clarities 
tliat  a  copy  of  at  least  one  version  of 
each  ap])raisal  or  other  written 
valuation  innst  he  provided.  The  Bnrean 
Inilieves  this  comment  is  needed  to 
ensnrt!  compliance  with  the  statutory 
retpiirement  that  the  applicant  recchve  a 
copy  of  “any  and  all”  appraisals  or 
other  written  valuations  “developed”  in 
connection  with  an  ajiplication.  A  rule 
n;(|niring  only  "final”  versions  to  he 
provided  would  not  hi;  consistent  with 
the  statntorv  recininMuent.  because  it 
would  allow  cniditors  to  withhold  a 
valuation  that  they  determine  is  a  draft 
or  j)reliminarv.  even  if  they  never 
mceive  a  later  version.  The  .statute  does 
not  distinguish  between  valuations  that 
are  preliminary  and  those;  that  are  final 
e)r  valuations  that  the  creditor  chooses 
to  rely  on  and  tho.se  it  does  not. 

Additionally,  the  Bnrean  does  not 
lM;lieve  that  such  a  rule  would  be 
consistent  with  the  j)nrjK).se.s  of  ECiOA's 
ri;(inirement  regarding  furnishing  copies 
of  a])praisals  and  other  written 
valuations.  The  chief  pnr|K).se  of  this 
provision  is  to  promote  transparency 
n;garding  the  loan  j)roce.s.s  to  a.ssist 
applicants  in  dc;t(;rmining  whether  they 
may  be;  the  victims  of  discrimination. 
This  purpose  would  be  frustrated  if 
creditors  could  snbj(;ctivelv  determine 
which  valuations  to  ])rovide. 
Accordingly,  comment  14(a)(l)-7 
clarificcs  that  when  tlu;re  is  onlv  one 
version  of  a  particular  ap])rai.sal  or  other 
written  valuation,  a  co])v  mn.st  be 
provided  to  the  ajjplicant  n;gardl(;.ss  of 
whc;ther  the  creditor  reli(;d  on  it  or 
view(;d  it  as  being  j)reliminary. 

Timing  and  Waiver 

!'XX)A  .s(;t:tion  701  (e)(1),  recpiires  that 
creditors  provide  c:opi(;s  of  each 
aj)praisal  or  other  written  valuation 
jiromptly  upon  completion,  but  in  no 
case  latc;r  than  three  days  ])rior  to  the 
closing  of  the  loan.  Accordingly, 
proposed  1002. 14(a)(1)  stated  that  a 
creditor  must  j)rovide  a  copy  of  each 
apprai.sal  or  other  written  valuation 
subj(;ct  to  S  1002.14(a)(1)  promptlv 
(g(;nerally  within  20  days  of  r(;ceij)t  by 
the  cn;ditor).  but  not  later  than  three 
business  days  prior  to  consummation  of 
the  tran.saction.  whichever  is  fir.st  to 
occur. The  refercence  to  providing  the 
co|)y  generally  within  a  ;i0-day  time 
frame  was  projursed  to  maintain 
consistency  with  the  exi.sting 
recpiirements  of  10t)2.14(a)(2)(ii). 


clarity  and  to  lx;  consisliait  with  oilier 
.similar  rix^ulatorv  liaiiiiromonls  unilor  lll.A  and 
RIO.Sl’A,  llm  Iluroaii  proposed  to  ii.se  llie  term 
"consummation"  in  place  ol  the  statntorv  term 
"closing"  and  to  clarify  that  the  stalnlory  term  "S 
days"  means  "three  husiness  davs." 


ECOA  section  701(e)(2)  jn-ovides  that 
an  a])))licant  niiiy  witive  the  three-dity 
retpiirement  jjrovided  in  fXXlA  .section 
701(e)(1),  exc(;pt  where  otherwise 
retpiired  by  law.  Accordingly,  pro])osed 
1002.14(a)(l )  would  have  jirovided 
that,  notwith.stiindiug  the  other 
retitiiremeuls  iu  §  1002.14(a)(l ),  tm 
applicant  may  waive  the  timing 
re(]uirenient  in  the  propo.sal  to  receive  a 
copy  of  an  iippniiscil  or  other  writtttn 
Viiluation  three  business  days  prior  to 
consummation  and  tigree  to  receive  the 
copy  ill  or  before  consummation,  except 
as  otherwise  jirohibiled  by  law.  As 
discu.ssed  in  the  proposal,  the  Bureiui 
did  not  j)ro])ose  that  such  waivers 
extend  to  the  requiremttnl  that  cojties  of 
fi])prai.sal.s  and  other  written  valuations 
be  jirovided  in  the  case  of  an 
iipplication  th;it  is  withdrawn, 
incomplete,  or  denied.  The  Bureau  til.so 
projiosed  a  new  comment  14(a)(l)-4 
that  would  clarify  that  waivers  under 
§  l()()2.14(a)(l )  are  permitted  if  the 
ajjplicant  makes  iui  affirmative  onil  or 
written  statement  (which  ctm  be  made 
by  any  one  applicant  in  the  case  of  a 
multiple-iipplicant  tran.saction)  and  if 
the  entditor  provides  the  cojiies  of  all 
iippraisals  tind  other  written  valuations 
at  or  before  consumiuiition. 

Public  comment.  Some  commenters 
addressed  certain  asjtects  of  the  timing 
ntejuirement,  including  the  waiver 
jirovision.  “■  A  few  commenters 
suggested  .shortening  the  jtroposed 
genenil  2(l-dciy  time  limit,  to  (insure  that 
cousumers  receive  co])i(;.s  of  the 
a])])niisal.s  and  other  written  valuations 
at  an  earlier  point  in  the  tran.saction 
when  they  are  most  useful  (and  ctm.  for 
example,  inform  price;  negotiiitions).  An 
organization  advocating  for  affordable 
housing  suggtxsted  a  deadline  of  three 
days  after  the  creditor’s  api)roval,  while 
a  real  estate  agent  trade  association 
suggested  10  days  after  receijjt,  and  iin 
appraisal  grouj;  sugge.sted  20  days  alter 
recei])t. 

A  large  lending  in.stitution  o])])()sed  a 
perse  time  limit,  such  as  .20  days, 
however.  This  commenter  suggested 
that  removing  the  reference  to  .20  days 
would  ensure  lenders  can  ])rovide  an 
integrated  package  that  includes  all 
a])])raisal  tind  other  viiluation 
documents.  Otherwi.se,  an  a])j)raisal 
received  earlier  in  the  application 
proce.ss  potentially  would  need  to  be 
disclosed  before  a  valuation  received 
later.  Other  industry  commenters 
embraced  the  reciuirement  to  itrovide 
copies  of  the  a])])rai.sals  and  other 


"'Oiu!  (:()niin(!iit(!r  iilsd  (!xpn!s.s(!(l  coiiciiin  that  IIk; 
lorin  "consiiMiniation"  is  not  plain  I'inglisli.  and  that 
a  (Iciadlino  hasiul  upon  this  l(!nn  could  ho  diiiicidl 
to  imdcrsland.  This  coinnuuil  is  discussed  iurlher 
helow  in  llu;  analysis  of  S  l(l()2.14(l))(1 ). 


written  valuations  three  business  days 
before  consummation,  without 
ex])res.siug  sup])ort  for  the  20-diiy  limit 
in  the  timing  retjuirement.  One  industry 
commenter  suggested,  howev'er,  that  the 
2()-day  limit  should  iipplv  in  the  ca.se  of 
an  incomplete  ai)])lication.  Another 
industry  commenter  suggested  the  time 
period  for  j)rovidiug  copies  should  not 
begin  until  the  application  is 
“comjtlete”  within  the  meaning  of 
Regulation  B.  §  1002.2(1). 

()ne  large  lending  in.stitution 
recpiested  that  the  Bureau  exercise  its 
e.xcei)tion  authority  to  allow  creditors  to 
provide  copies  of  non-substantive 
changes  to  appraisals  and  other  written 
valuations,  such  as  typographical  errors, 
at  consummation.  ’I’his  commenter 
believed  that  witbout  this  exce])tion,  the 
a])plicant  could  receive  multiple 
versions  of  the  same  document,  with 
only  non-substantive  differences.  The 
commenter  expressed  concern  that  this 
result  would  di.stnict  consumers  and 
interfere  with  their  abilitv  to  analyze  the 
information  received. 

Finally,  one  commenter  suggested 
counting  the  day  of  consummation  for 
|)ur])ose.s  of  the  three-business-day 
retpiirement.  and  the  day  of  receipt  for 
pur|)oses  of  the  ])ropo.sed  general  2()-day 
limit. 

Commenters  generally  supjiorted  the 
pro])o.sed  provision  granting  the 
borrower  the  right  to  waive  the  three- 
busines.s-days-before  closing 
reejuirement  for  ])roviding  copies  of  the 
ajipraisal  or  other  written  valuation  so 
that  the  copies  can  be  provided  at  or 
before  closing:  no  comments  op])osed 
the  ])roposal  to  allow  for  a  waiver. 
.Several  commenters  noted  that  a  waiver 
right  would  be  imjiortant  to  prevent 
delayed  closings.  A  few  comments 
retpiested  that  the  final  rule  provide 
additional  guidance  on  what  constitutes 
a  valid  waiver.  One  creditor  trade 
association  suggested  this  guidance  be 
provided  in  the  form  of  a  safe  harbor, 
including  explicit  authorization  for 
creditors  to  seek  waivers.  Two  other 
creditor  trade  a.ssociations  akso  sought 
confirmation  that  creditors  could  inform 
consumers  of  their  ability  to  provide 
waivers.  An  apjirai.sal  indu.stry 
commenter  .suggested,  however,  that 
before  a  creditor  could  .seek  a  waiver, 
the  creditor  should  provide  a  full 
ex])lanation  of  the  value  of  receiving  the 
cojiies  in  a  prom])t  manner,  such  as  the 
value  the  copy  may  have  in  negotiations 
where  the  valuation  estimate  is  below 
the  originally  agreed-upon  price. A 
creditor  also  retpiested  guidance  on 


*'Thi.s  coniinontor  niso  (lunslioiuul  tin;  lo^ic  of 
allowing’  OIK!  applicant  in  a  nuilti-appiicani 
transaction  to  waive  the  liming  lor  all  applicants. 
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whether  the  waiver  ean  he  provided 
within  three  days  prior  to 
consummation.  This  commenter  cited 
instances  wliere  a  delay  in  receijjt  of  a 
final  aijpraisal  due  to  minor  corr(!ctlons 
resnltiul  in  a  delayed  closing  h{!cause  a 
waiver  had  not  alreadv  been  executed 
thnu;  or  more  days  before  closing.  A 
credit  union  commenter  went  further, 
arguing  that  consumers  should  he 
allowed  to  waive  the  timing 
nupnrement,  regardless  of  whether  the 
cornjctions  are  minor. 

Discussion.  For  the  reasons  ex])laijied 
Ixdow,  proposed  §  1002. 14(a)(1)  and  its 
accompanying  commentary  are  being 
revised  to  clarify  the  timing  and  waiver 
provisions  of  the  rule.  The  timing 
recpiirement  in  1002.14(a)(1)  is  revised 
to  j)rovide  greater  clarity.  In  addition, 
the  final  rule  includes  new  comments 
14(a)(l)-4  and  3  to  clarify  the  timing 
re(|nirement.  'fhe  final  rule  adopts 
propo.sed  comment  14(a)(l)-4  regarding 
waiver  with  clarifications  and 
renumh(!rs  it  as  comment  14(a)(l)-0. 

As  projDosed.  §  1002.14(a)(1)  would 
have  recjuired  providing  copies 
“promptly  (generally  within  30  days  of 
recei])t  by  the  creditor),  hut  not  later 
than  three  business  days  prior  to 
consummation  of  the  tran.saction, 
whichever  is  first  to  occur.”  Several 
conunenters  sought  clarification  and 
ex])lanation  of  this  proposed  timing 
nuiuirement,  which  had  merged 
language  from  FCXIA  section  701(e)  as 
amended  and  existing  §  1002.14.  For  the 
reasons  discu.ssed  below,  the  Bureau  is 
revising  this  language  to  ])rovide  a 
simj)ler  rule:  'fhe  copy  must  he 
provided  jjromptly  ujjon  completion  of 
the  appraisal  or  other  written  valuation, 
or  three  business  days  before 
consummation  (for  clo.sed-end  credit)  or 
account  opening  (for  oj)en-end  credit), 
whichever  is  earlier.  The  Bureau  is 
including  the  reference  tc)  “account 
ojjening”  to  accommodate  the 
apj)lication  of  §  1002.14(a)(1)  to  oj)en- 
end  credit  transactions  and  for 
consistency  with  Regulation  Z. 
Regnlation  Z  does  not  use  the  term 
“consummation”  for  o])en-end  credit 
secured  by  a  dwelling.  See,  e.g., 

§  1020.40  (referring  to  “opening”  of 
home  equity  plans). 

New  comments  14(a)(l)-4  and  .3 
clarify  that  the  “promjjtlv  ujion 
comjjletion”  standard  is  apj)lieil  hasc'd 
upon  the  facts  and  circumstances  and 
provide  illustrative  examples  of 
situations  in  which  the  timing 
recinirement  would  or  would  not  he  met. 


Whili)  till!  iximnionlor  iliil  not  iiiontiiv  which 
i!xistin}>  standanls  may  liavo  causnit  such  closinf" 
delays,  the  Huroau  notes  that  this  type  ol  prohlein 
may  arise  under  (i.SK  Appraisal  Independence 
Keipnrements  discussed  below. 


Comment  14(a)(1)-4.v  clarifies  that  in 
the  absence  of  a  waiver  (.see  discussion 
below),  the  “jiromptly  upon 
completion”  refjnirement  governs  even 
if  no  consummation  or  account  opening 
occurs. 

Based  upon  industry  comments 
noting  that  appraisals  and  other 
valuations  may  undergo  review  and 
revision,  the  Buretm  believes  that  htising 
the  “prom|)tly”  standard  upon  the  date 
of  n!ceipt  could  interfere  with  creditors’ 
review  proce.sses  or  lead  to  copies  being 
provided  to  consumers  before  the 
review  processes  are  complete.  In 
addition,  using  the  date  of  receijit  as  a 
point  of  reference  could  create 
confusion  and  uncertainty,  as  the  Dodd- 
Frank  Act  amendment  of  .set:tion  701(e) 
refers  to  “jiroinjitly  upon  completion.” 
Therefore  the  final  ride  does  not 
mandate  using  the  date  of  receipt  as  the 
reference  point  for  the  timing 
requirement. 

The  Bureau  al.so  is  not  finalizing  the 
use  of  a  fixed  time  period  from  the 
creditor's  receipt  of  the  a])])rai.sal  as  the 
general  standard  for  determining 
whether  cojiies  are  promptly  provided 
to  a])])licants.  IJjion  further 
considiaation,  and  in  light  of  the  public 
comments  received,  the  Bureau  believes 
that  a  time  jieriod  of  30  days  of  receipt 
may  not  result  in  |)romptly  jiroviding 
copies  to  apjilicants  in  manv  in.stances. 
Congress'  u.se  of  the  term  “promptly 
upon  completion”  evidences  an  intent 
that  a])])licant.s  should  he  provided  with 
copies  of  valuations  without  delav.  As 
some  conunenters  noted,  the  earlier 
the.se  cojiies  are  received  in  the  loan 
process,  the  more  helpful  they  are  to 
consumers  in  analyzing  the  transaction. 
Ajiplying  a  fixed  30-day  timing 
requirement  could  result  in  ajiplicants 
not  receiving  copies  of  valuations  until 
late  in  the  loan  process,  even  when 
these  valuations  have  been  comjileted 
weeks  earlier.  Tims  the  final  rule  does 
not  generally  apply  a  fixed  time  of  30 
days.!" 


■’''.Siinihirlv.  Iho  Diidil-Fniiik  Acl  ainiinilMuint  iil 
si!i:tion  7()1((!)(1)  also  r(!(|uin!.s  llial  Ihi!  croclitor 
providi!  ap|>li(:aiUs  with  copios  ot  appraisals  and 
otlior  valuations  promptly  upon  th(!ir  (:om|>h!tion. 
ovon  it  till!  applioation  is  inoomploto.  withdrawn, 
or  doniod.  Thoroforo.  tho  Mnruan  is  not  adopting  tho 
suiyostion  ol  lint!  oonnnontor  to  tin  tho  timin<>  ol 
providing  ooiiios  to  tho  tiiniiif;  ol'  tho  •■ooiniilotod" 
applioation  nndor  Roj’ulation  it. 

■”’As  notod  ahovo.  a  lar"o  oroditor  siiKflostod  il 
thoro  art!  inultiplo  valuations,  somo  ol  whioh  aro 
pro|)arotl  or  llnali/otl  lator  in  tho  origination 
prooo.ss.  a  |)oriod  longor  than  ;tl)  days  Iroin  rocoipt 
ol  tho  first  valuation  oonitl  ho  n(!odt!d  to  provitio  an 
intogratod  jiaokago  of  valuation  copios  to 
consuinors.  Whilo  tho  liuroau  apiirociatos  that  an 
intogratod  packago  that  includos  all  of  tho 
appraisals  or  othor  writton  valuations  dovolopod  in 
connoction  with  tho  ap|)lication  may  ho  holpful  to 
applicants,  tho  liuroau  holiovos  that  this  ap|>roach 


lloweyer,  as  a  large  hank  commenter 
noted,  mandating  a  fixed  time  frame 
could  reduce  the  chance  that  an 
integrated  .set  of  materials  could  he 
proyided  in  a  transaction  inyolying 
seyeral  types  of  yalnations.  Similarly, 
mandating  a  fixed  time  frame  of  any 
kind  could  increase  the  clumces  that  the 
creditor  would  need  to  make  multijile 
deliyeries  of  copies  of  apiuai.sals  or 
other  yalnations.  h’or  example,  if  a 
creditor  receiyes  a  yalnation  from  an 
AVM  earlier  in  the  application  process, 
and  the  fixed  time  period  were  to  elajise 
before  the  appraisal  is  comjihde,  then 
the  creditor  would  he  recpiired  to  .send 
the  copy  of  the  AVM  out  before  the  copy 
of  the  appraisal.-*'  This  would  increase 
burden  on  creditors,  due  to  an  increase 
in  the  ninnher  of  transactions  in  which 
creditors  would  need  to  make  multiiile 
deliyeries  of  copies  to  applicants. 

In  addition,  the  Bureau  notes  that  a 
fixed  time  period  is  not  specified  in 
indn.stry  guidelines  such  as 
reciuirements  u.sed  by  the  GSEs  which 
purcha.se  or  guarantee  a  significant 
numher  of  first  lien  mortgage 
transactions  annually.  The  timing 
requirement  for  prov  iding  copies  of 
appraisals  in  these  recently-adojited 
GSF  guidelines  is  based  upon  the  Home 
Yalnation  (iode  of  Conduct  (HVCXi).  The 
IlV(Xi — a  standard  that  had  been 
|)reyiously  adojited  by  FHFA  in  21)08 
shortly  before  Congress  began  to  draft 
the  Dodd-Frank  Act — contained  a 
timing  standard  that  is  similar  to  that 
ultimately  included  in  I-XXIA  section 
701(e)  as  amended. 

For  the  reasons  stated  ahoye,  the 
commentary  to  the  final  rule  clarifies 
that  the  meaning  of  the  term  “jiromjitly 
u])on  completion”  depends  upon  the 


uoulil  ru.sult  in  somn  ol  tho  vnluiitions  in  tho 
intogiiitoil  jiaokago  not  hoing  proviiloil  proniiitly. 
Furthor.  tho  Bnroau  (loos  not  holiovo  that  tho  honolit 
ol  this  suggostoil  approach  wonhl  outwoigh  tho 
valuo  to  tho  applicant  of  rocoiving  tho  copios  oarlior 
in  tho  transaction. 

■"  Tho  tiino  poriod  croilitors  will  nood  to  roviow 
apprai.sals  al.so  may  chango  in  tho  I'uturo.  as  rulos 
may  ho  adoptod  hy  Fodoral  hanking  agoncios  nndor 
soction  147:i  ottho  IJodd-Frank  Act.  amonding 
.suction  1 1 10  ot  FIKKF.A  to  provido  lor  roviow  of 
appraisals  lor  com|)lianco  with  IISI’AF. 

'-  Fannio  Mao  .Soiling  Cuiilo.  "Appniis(‘r 
ImivpvmUmcv  licciuinmvnls."  (Oct.  l.'i.  2010). 
(ivdihihio  (it  httpsJ/www.fniinuiiiMd.com/cdiitont/ 
lit(:l_slir('l/(tir.p(ll  {V;\r\  111  roiiniros  that  "Iho 
Borrowor  is  iirovidod  a  copy  of  any  ajipraisal  roport 
concorning  tho  Horrowor's  suhjoct  iiroporty 
promptiv  upon  complolion  at  no  additional  cost  to 
Iho  Horrowor.  and  in  any  ovoni  no  loss  than  Ihroo 
(lavs  prior  to  tho  closing  of  tho  Morigago."):  Froddio 
Mac.  .S7;ig/o  Family  Sollcr/Son  icar  (iuidc.  Fxhihit 
If.").  Apprai.sor  Indopimdonco  Koipnromonts  (Oct.  l.f. 
2010)  (saino).  Thoso  roipnromonls  woro 
incorijoralod  diroctly  from  I’arl  II  of  tho  Homo 
Valuation  Coilo  of  Conduct  (Doc.  2:i.  200K).  adoptod 
hy  Fodoral  Housing  Financo  Agoncy,  availahiv  at 
IUIp://\\\\\v.lhla.go\/\\vl)fihs/2:W2/ 
ll\'CCFinalCODKl22:i(m.p(l(. 
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facts  and  circumstances,  inchuting 
when  the  cmditor  receives  the  a|)])raisal 
or  otlier  written  valuation,  and  when 
any  review  or  revisions  occur.  New 
coninient  14(al(ll-4  al.so  clarifies  when 
“coinjiletion’'  occurs  for  the.se  purposes. 
(k)m|)letion  occurs  when  the  lender  has 
“reviewed  and  accepted  the  appraisal  or 
other  written  valuation  to  include  any 
changes  or  corrections  requinul.”  or 
when  the  creditor  receives  the  last 
version,  whichever  is  later.-*  * 

'I’his  guirlance  is  then  illu.strated  by 
several  exani])les  in  new  ct)niinent 
14(al(lJ-,'i  of  situations  in  which  the 
“])roinptly  upon  completion”  .standard 
would  or  would  not  he  .satislnul.  While 
the  “promptly  upon  com])letion” 
standard  does  not  j)rovide  the  .same 
degree  of  certainty  as  a  Hxcul  time 
j)eriod,  the  Hurean  believes  that  the 
statute  specifically  contemj)late.s  a 
standard  that  is  flexible. 

'I'he  Bureau’s  final  rule  im])lements 
the  statutory  retjuirement  that  coj)ies  of 
valuations  he  provided  promptlv  upon 
comj)letion.  hut  not  later  than  three 
days  before  consummation.  As  not(;d  in 
the  2012  EC'.OA  Appraisals  I’ropo.sal.  the 
Bureau  is  interpreting  “days"  as  u.s(h1  in 
the  statute  to  mean  "hnsiness  davs." 

The  Bureau  did  not  receive  comments 
on  this  inter|)relation,  and  is  ado|)ling 
this  standard  as  oropo.sed. 

To  ensure  applicants  actually  receive 
the  mandated  co])ies  at  least  three 
business  days  prior  to  consummation  or 
account  ojjening  (absent  waiver},  the 
final  rule  includes  additional  guidance 
in  comment  14(al(ll-4.  Under  this 
comment.  “])rovide" — which  is  a 
statutory  term  in  E(X)A  section 
7()l(el(4p-’  that  is  similar  to  the  term 
“furnish"  in  ECOA  section  7()l(e}(l} — is 
interpreted  to  mean  deliverv  to  the 
applicant.  The  comment  clarifies  that 
delivery  occurs  three  business  days  after 
mailing  or  delivering  the  copy  to  the 
la.st-known  address  of  the  apj)licant.  or 
when  evidence  indicates  the  apj)licant 
actually  received  the  copies,  whichever 


*  ‘  Siu‘  F.iiiiiit!  Mild.  Appraiser  Iiultfpi'inUntct! 
Hi‘iiuin!mcnls  Fri‘(iii(‘ntlv  Asked  Questions  (Niiv. 
2010).  (iv(iilul)le  at  /itlps://ii  ii  iy.  funnienuie.roni/ 
i:onlent/lii(i/<ippniisei-iniiependence-nniuii'emenls- 
/(ii/.s'./Ky/  ((|ui!Slion  4()  sliitinj^  tliiit  "llllio  word 
-coinpldtion'  is  nusiiit  to  roHiH:!  wlion  tlio  loiidor  liiis 
riwiowod  iind  iiccoplod  tlio  iippriiisal  to  includo  iinv 
cliiiiif^os  or  oorriMilions  roiiiiirod.");  see  (dso  I-'roddii! 
Mill:.  Appniiser  Independence  Hispnieinents 
h'reijuinillv  Asked  Questions,  ovuilulde  iit  http:// 
\n\iv.in‘ddienuic.coin/sini>lelunuly/ 
upproisei  jndependence  fu(i.htndiir)2  (ipiostion  52 
slating  tliiit  "llllio  lornis  'promptly  upon 
coniplotion'  iind  'coinplolod  iippraisid'  rotor  to 
wlion  tlio  londor  lias  roviowod  and  aocoptod  tlio 
appraisal  to  iiu.ludo  any  cliangos  or  ciorroclions 
riKpiirod."). 

1-XX)A  soclion  701(o)(4)  sliitos.  in  porlinoni  piirt. 
"ITlIio  croditor  shall  provido  a  c:opv  ol  oacli  writton 
appraisal  or  valiiiition  at  no  additional  cost  to  tlio 
applicant." 


is  earlier.  The  Bureau  believes  this 
clarification  is  consistent  with  the  ])lain 
me;ming  of  the  apjilicahle  terms 
“furnish”  ;ind  “provide”  in  Dotld-Erank 
Act  .section  1474.  In  addition,  this 
apjiroach  is  generally  consistent  with 
the  propo.sed  ajijiroach  to  the  three- 
husine.ss-dav  timing  recpiirement  in  the 
2012  TIEA-RE.SBA  Proposal. This 
clarification  al.so  should  |)revent 
situations  in  which  tht;  creditor  mails 
copies  of  ajipraisals  or  other  written 
valuations  to  the  ajiplicant  three 
hiisine.ss  days  before  con.snmmation  or 
account  ojiening,  and  the  applit:ant  does 
not  receive  the.se  materials  until  after 
the  consummation  or  account  opening. 
This  clarification  thus  should  ensure 
that  ajiplicants  have  at  least  the 
minimum  amount  of  time  contemplated 
by  .section  701  (ej  to  review  these  cojiies 
helbre  the  transaction  is  consummated 
or  the  account  is  ojiened. 

While  one  commenter  nKpiestetl 
including  the  day  of  consummation  in 
the  thnie-husines.s-day  time  jieriod  that 
is  part  of  §  l(K)2.14(al(ll.  the  final  rule 
does  not  ado|)t  this  approach.  Under 
this  approiich,  if  a  closing  were  to  occair 
at  9  a.m.  on  a  Friday,  copies  of  the 
appraisals  iind  other  written  valuations 
could  he  disclosed  at  llain  p.m.  on  the 
preceding  Wednesdiiv  via  email.  'I'liis 
would  leave  the  consumer  with 
effetlively  onlv  one  day  to  review  the 
materials,  which  would  he  inconsistent 
with  the  three-day  retiuirement  in  the 
statute. 

The  waiver  jirovision  in 
§  l()02.14(a}(l  1  is  revised  to  clarify  that 
a  waiver  applies  to  both  components  of 
the  general  timing  retjuirement,  and  not 
only  to  one  aspect  of  it.  As  projio.sed, 
the  waiver  would  have  applied  to  onlv 
one  component  of  the  projiosed  timing 
retinirement,  the  retiuirement  that 
co})ies  he  provided  three  business  days 
before  closing.  Read  literally,  the 
j)ro|)o.sed  waiver  jirovision  would  not 
liave  ajijilieil  to  the  other  comjionent  of 
the  timing  retjuirement,  the  retjuirement 
that  txijiies  lit;  jirovitletl  “jiromjitlv.”  As 
a  result,  as  jirtijitisetl,  ajijilitxmts  woultl 
only  have  been  jiermittetl  to  jiartiallv 
waive  the  timing  retjuirement. 

Ujitin  further  txinsitieratitm,  the 
Bureau  interjirets  set:tit)n  7()l(el(2}  to 
jiermit  tainsumers  tti  jirtivitle  a  waiver  tif 
htith  t:omj)onents  tif  tlie  timing 
retjuirements.  Otherwi.se,  the  effet:t  of  a 
waiver  wtiultl  lit;  nntde.ir,  jirtivitling  a 
tfisint:entive  ftir  ajijilitxmts  anti  crtitiittirs 
tt)  avail  tlmmselves  of  this  jirtivisitin, 
tiven  wherti  a  waiver  wtiultl  lit;  in  the 
ajijilicant’s  intere.st.  Atltlitionally,  tti  the 


See  77  I'K  511  Hi  at  51 51 5-14.  51427  (Aug.  25. 
2012)  (propusiKl  tj  102t).1!)(l')(l  Kill)  and 
coininiMilary). 


extent  that  the  Bureau’s  final  rule 
tlejiarts  frtim  the  language  tif  the  statute 
in  this  regartl,  the  Bureau  relies  tin  its 
iiuthtirity  untler  setditin  7()3{<t)  tti  make 
jirtivisitins  anti  iitljustmtints  tti  efietduate 
the  jiurjitises  tif  ;mtl  fatiilitate  tir 
sulistantiate  t:timjiliant;e  with  E(X)A. 

The  Bureau  fintls  that  this  atljustment  is 
wiirnintetl  tti  ensure  t:rt;tlitor.s’  ability  Iti 
tihtain  anti  ajijilic.ants’  ability  tti  jirtivitle 
<1  valitl  waiver  tif  the  timing 
rtitjuirements  tif  ??  1()()2.14(al(ll. 

'rhe  Bureau  is  finiilizing  the  jirtivisitm 
in  jirtijitisetl  §  l()()2.14(a)(ll  that  waiver 
is  Jiermittetl  “t;xt:ejit  where  otherwise 
jirohibitetl  by  law.”  Nti  tximmenters 
.sjiet;ifit:ally  atltlressetl  this  jirtivisitin  in 
the  jirtijitisetl  rule.  whit:h  is  basetl  iijitin 
the  statuttiry  language  in  ECOA  sectitin 
701  (e)(2).  'Fhe  Bureau  taintinues  to 
believe  this  limitation  is  imjiortant  to 
t:larify  that  tither  jirtivisitins  tif  law  mtiy 
ntit  Jiermit  waiver.  For  examjile,  the 
2013  InteragentA'  Ajijiraisals  Final  Rule 
tmtler 'FILA  .setdion  129H  titles  ntit 
Jirtivitle  for  a  waiver  tif  the  timing 
retjuirement  ftir  jirtivitling  taijiies  of 
written  ajijiraisals  nti  later  than  three 
business  tlays  before  txinsummatitin. 

Witli  resjietd  tti  the  form  tif  the 
waiver,  the  Bureau  is  finalizing  in 
renumberetl  t:timmt;nt  14(a)(l)-(i  tht; 
Jirtivisitin  in  jirtijiostitl  tximment 
14(a)(l)-4  allowing  for  an  affirmative 
tiral  tir  written  statement.-*'*  A  mtirt; 
jire.scrijitive,  rigitl,  tir  sjiecifit:  set  of 
retjuirements  as  to  the  form  of  the 
waiver  c.oultl  untluly  restrict  the 
ajijilicant’s  ability  to  exertd.se  the  waiver 
right.  By  allowing  ftir  an  affirmativt;  oral 
tir  written  waiver,  the  final  rule  is 
tlesignetl  tti  allow  t;retlitor.s  to  ajijily 
existing  jiratdices  such  as  the  stantlartls 
for  waiver  of  the  ajijiraisttl  t:ojiy 
retjuirement  untler  the  Ajijirai.sal 
Intlejientlent:e  Requirements  ajijilied  by 
t:ertain  GSEs.-*^  If  the  waiver  resnltetl  in 


Whore  there  tire  multiple  iipplicnnt.s.  the  I'inal 
rule  adopts  the  pro))()sed  ajiproach  ot  allowing  one 
applicant  to  waive  the  timing  retiuinMiienl.  This 
approach  is  consistent  with  the  21)15  Interagencv 
Appraisals  Final  Rule  being  adopted  under  .siH.tion 
12!)ll  ol  TILA.  (iommenl  14(a)-l  is  revised  to  c:larilv 
that  the  waiver  must  he  provided  hy  the  inimary 
a|>plicanl  where  one  is  readily  appanml.  This 
change;  is  desigmed  to  ensure  that  in  multiph; 
ap|)licanl  transactions,  the  individual  providing  the 
waiver  g(;n(;rally  is  llu;  same  individual  who  would 
Im;  r<;c(;iviug  tin;  documents. 

Si:e  Fannie  Mae;.  Api)r(nser  Independence 
l{e(iinrenients  l-'requently  Askeil  Questions  (Neiv. 
2011))  (e|ue;stie)n  45  stating  that  I'annie;  Meie;  -■ele)e;s 
neit  .spe;e:iiy  what  lea  in  the;  weiiver  must  talee;  eir 
whe;the;r  it  he;  eend  eir  writte;n.  In  aelditiein.  |the; 
/\ppriiise;r  lnele;pe;nele;ne:e;  Ke;e|uire;meuls  stanehirell 
ele)e;s  ne)t  prohibit  that  a  wiiive;r.  given  in  a  time;ly 
manne;r.  he;  i'e;e:e)rele;el  at  seeme;  later  peiint  whe;n  the; 
partie;s  eire;  avaihihle;.  ...  IT)!'  example,  a  le;nele;r  may 
eehtain  a  waiver  lre)m  a  heirrenver  lhre)ugh  an  email, 
pheene;  e;all.  eu’  seeine  e)the;r  me;ans.  |)rieir  te;  the;  thre;e;- 
elay  pe;rie)el.  anel  the;n  have  tlnit  wnive;r  re;e:e)rele;el  in 
writing  at  the  se;ttle;me;nt  table;  eer  eit  .semie  eether 
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an  a])])li(;ant  not  r{H:eiving  an  aj)j)raisal 
or  other  written  valuation  at  all  or  until 
after  consuinination  or  account  ojicning, 
a  more  i)r(!scri])tive  a])proach  might  he 
warranted.  Under  the  final  ride, 
however,  even  if  the  waiver  is  obtained, 
creditors  are  still  reiiuired  to  provitle  the 
reipiired  copies  at  or  before 
consummation  or  account  opening. 

With  respect  to  when  the  waiver  must 
he  jirovided,  §  1002.1 4(a)(l )  is  revi.sed  in 
the  final  rule.  EUOA  section  701(e)  is 
silent  on  when  the  waiver  must  he 
jirovided.  As  noted  above,  several 
indu.strv  commenters  asked  the  Bureau 
to  provide  more  guidance  on  how 
waivers  can  occur.  The  Bureau  believes 
that  further  clarity  on  when  ai)i)licants 
can  ])rovide  waivers  is  important.  Under 
§  1002.14(a)(1)  in  the  final  rule,  as 
further  clarified  in  comment  14(a)(l)-0, 
waivers  can  he  provided  in  either  of  two 
situations:  generally  before  three 
business  davs  of  consummation  or 
account  opening,-*'*  or  within  three 
business  days  of  consummation  or 
ac:connt  opening  if  certain  conditions 
are  met. 

'I'he  Bureau  believes  that,  in  general, 
reipiests  for  waivers  should  not  he 
])resented  to  consumers  less  than  three 
business  days  before  consummation  or 
account  opening.  Permitting  such 
reipiests  would,  in  the  Bureau’s  view, 
present  a  risk  that  consumers  would  feel 
unduly  pressured  to  provide  waivers  in 
order  to  avoid  delays  in  closing  and  that 
creditors  could  use  .such  waivers  to  cure 
jirevious  violations  of  the  rule's  timing 
reipiirements.  The  Bureau  is  adopting  in 
§  1002.14(a)(1)  an  exception  to  this 
general  rule,  however,  governing 
treatment  of  waivers  ])ertaining  to 
copies  of  ajjpraisals  or  other  written 
valuations  containing  correction  of 
clerical  errors  in  previously-provided 
copies. 

Section  1002.14(a)(1)  and  the 
associated  comment  14(a)(l)-0.ii 
therefore  clarifies  that  an  applicant  can 
jjrovide  a  waiver  within  three  business 
days  of  consummation  or  account 
o])ening  in  the  following  circumstance: 
the  creditor  receives  a  revised  version  of 
an  apjnai.sal  or  other  written  valuation 


linu!.'');  iiAs'f)  Froddio  M.ic.  Apiiraisur 
IndvfHmdimcc  l{<:<niiiviiwnls  l•'r(!q^l(:ntly  Asked 
(Jiieslions.  Quostiiins  4.'>-4(>. 

■"‘.SV.'f;  l•'^l!ddi(!  Miic.  Appraiser  lndepi\ndei\ee 
Hiupdreiuents  l•'re<|uenll\•  Askiui  Queslions 
((|U(!.sti()n  4:i  slating  tliat  "lilt  llu!  liorrowcM'  waivos 
till!  niquii'cimnnl  tlio  waivar  nuisl  he  ol)taiiu!d  lliroo 
davs  prior  to  Iho  dosing  ot  Ilia  mortgaga.”):  sei’  idso 
Fannia  Maa,  A])praiser  lndiq)eadenee  li(-(pnnaiienls 
Freipienlly  Asked  Questions  (Nov.  2010)  (quastion 
4.')  stating  llial  ■■|s|itnalions  in  whidi  a  horroivar  is 
iinawara  otliis  or  liar  right  to  a  copy  ot  lha 
a])praisal  (irior  to  tha  thraa  davs  and  is  Ilian 
provided  a  waiver  ottlial  riglil  at  Ilia  closing  tatila 
would  not  ha  coni|)liant  with  Ilia  intani  otillia 
A|)praisar  Indapandanca  RaquiraniantsI"). 


that  the  apjilicani  already  received  three 
husine.ss  days  before  consummation  or 
account  o])ening.  The  option  to  jirovide 
a  waiver  in  this  situation  would  onlv 
a])i)ly.  though,  if  each  of  the  following 
criteria  are  met:  (1)  The  revisions  are 
solely  to  correct  clerical  errors  in  that 
ajpuaisal  or  other  written  valuation;  (2) 
the  revisions  have  no  impact  on  the 
estimated  value;  (3)  the  revisions  have 
no  impact  on  the  calculation  or 
methodology  used  to  derive  the 
estimate;  and  (4)  the  ajiplicant  receives 
the  co])y  of  the  revised  appraisal  or 
other  written  valuation  at  or  prior  to 
consummation  or  account  opening.  The 
Bureau  believes  this  apjiroach  strikes  an 
apjjrojiriate  balance  by  allowing 
consumers  to  exercise  their  waiver  right 
to  avoid  delay.s  in  closing  due  to  la.st- 
minute,  jnirely  clerical  corrections  in 
a])])raisals  and  other  written 
valuations.-*" 

Finally,  the  Bureau  is  adding  language 
to  S 1002. 14(a)(1)  to  clarify  the  timing 
requirimient  in  situations  where  the 
aj)j)licant  has  provided  a  waiver,  hut  no 
consummation  or  account  opening 
occurs.  In  that  instance,  the  copv  must 
he  provided  no  later  than  30  days  after 
the  creditor  determines  the  transai:lion 
will  not  hi!  consummated  or  the  account 
will  not  he  opened.  In  the  ah.sence  of  a 
statutory  timeframe  applicable  to  this 
situation,  the  Bureau  is  exercising  its 
authority  under  F(X)A  section  703(a)  to 
adopt  a  rea.sonahle  period  for  providing 
co])ies.  The  Bureau  believes  that 
providing  a  clear  rule  will  reduce 
c.ompliance  burden  and  risks  for 
creditors,  while  ensuring  that 
consumers  receive  copies  in  a  timely 
fashion.  Additionally,  the  timeframe 
adopted  uses  familiar  timeframes  from 
longstanding  timing  requirements  for 
jiroviding  copies  of  apprai.sals  under 
existing  §  1002.14(a)(2)(ii).'’" 

Delivery  of  Copies  of  Ajipraisals  and 
Other  Written  Valuations 

Section  1474  of  the  Dodd-Frank  Act 
amended  ECOA  section  701(e)  to 


■"'This  apijroach  also  is  supporlail  by  ()lli(!i- 
iiKirtgago  rogulatioiis  that  allow  lor  tochnical 
rovisioiis  ot  inalorials  olhiMwisi!  (Iik;  to  Iho 
t:on.siini(!r  prior  to  consuinination.  See.  o.g..  RF.SI’A 
Rognlation  X.  S  1024.H(c).  providing  an  oxi:option 
lor  tho  liining  ot  a  di.sclosnro  ot  a  1  lUD-l  sollloniont 
staloniont  which  niakos  a  tochnical  corroclion:  see 
(dso  Iho  Hiiroau's  2012  TII.A-RIvSl’A  Proposal. 
|)roposod  t?  ll)2li. l()(t)(2)(iv).  which  would  provide 
an  oxcoplion  tor  tho  timing  ot  a  disclosuro  duo  to 
clorical  (urors.  and  proposed  coninioni  l!)(0(2)(iv)- 
1  (claritving  that  ‘-an  error  is  clerical  it  it  does  not 
attoci  a  nuinorical  disclosuro"). 

'’"Tying  this  liining  id(|uironionl  to  a  dillorinil 
point  in  time,  such  as  receipt  otan  appraisal  or 
olher  wrillen  valuation,  could  result  in  creditors 
who  have  receiveil  waivers  not  being  able  to 
comply  when  more  than  :U)  days  elapse  helween 
ref:ei])l  and  a  decision  not  to  consumniale  the 
transaction  or  o|ien  the  account. 


immihite  tliat  creditors  provide  cojjies  of 
iipjtraisals  and  other  written  valuations 
regardless  of  whether  the  consumer 
affirmativelv  requests  such  coi)ies. 
Accordingly,  the  Bureau  projjosed  to 
remove  current  (tj  1002. 14(a)(1)  and  (2), 
which  permitted  creditors  to  choose 
between  the  “routine  delivery"  and 
“delivery  upon  request”  methods  of 
complying  with  the  requirements  of 
??  1002.14.  Further,  proposed  comment 
14(a)(l)-l  clarified  that  if  there  is  more 
than  one  ajtplicant.  the  disclosure  about 
ajtpraisals  and  the  provision  of  copies  of 
appraisals  need  only  he  given  to  one 
ajjplicant,  hut  they  must  he  given  to  the 
primary  apjjlicant  where  one  is  readily 
apparent. 

Public  continents.  An  apprai.sal  group 
commenter  suggested  that  the  rule 
should  require  jtroviding  copies  to  all 
applicants  in  a  multi-applicant 
transaction,  if  consent  has  been  given  to 
provide  the  copies  by  electronic  means. 
Another  industry  commenter  requested 
clarification  of  whether  delivery  can  he 
made  to  the  .same  address  for  multi])le 
applicants.  Finally  an  industry 
commenter  asked  whether  delivery  can 
he  made  to  the  la.st-known  addre.ss. 

Discussion.  With  respect  to  whether 
copies  of  a])prai.sals  and  other  written 
valuations  can  he  sent  to  the  last  known 
address,  new  comment  14(a)(l)-4 
jtrovides  that  cojties  of  ajtpraisals  and 
other  written  valuations  are  deemed 
‘provided”  three  days  after  they  are 
mailed  to  the  last  known  address  of  the 
a]3])licant.  See  also  comment  9-3 
(ailo])ting  the  “la.st-known  address” 
standard  for  adverse  action  notices).  The 
Bureau  does  not  believe  the  other 
reijuested  clarifications  regarding  this 
provision  are  necessary.  The 
commentary  makes  clear  that  the 
creditor  is  required  to  deliver  the 
materials  only  to  one  applicant  in  a 
multiitle-anplicant  transaction. 

The  final  rule  akso  does  not  adopt  the 
suggestion  by  an  ap])raisal  industry 
grouj)  commenter  of  requiring  cojiies  of 
apjjraisals  and  other  written  valuations 
to  he  sent  to  all  applicants  in  a  multiple- 
ai)plicant  transaction,  if  the  copies  are 
being  sent  by  electronic  means.  Having 
different  rules  for  different  means  of 
communication  of  the  cojties  would 
introduce  additional  comjjlexity, 
especially  if  not  all  of  the  applicants 
have  con.sented  to  electronic, 
disclosures.  This  could  have  the 
unintended  effect  of  di.scouraging 
creditors  from  adoj)ting  electronic 
delivery  methods.  Even  if  all  applicants 
have  con.sented  to  delivery  by  electronic 
means,  the  approach  suggested  by  the 
commenter  does  not  override  the 
general  ])rinciple  that  providing  copies 
to  one  ajjjjlicant  (such  as  the  primary 
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ap|)li(;ant)  in  a  niultiphi-applicant 
transaction  is  sufficient.  Indecul.  the 
suggestion  of  this  one  industry 
connnenter  was  not  reflected  by  other 
connnenters.  whether  in  industry  or  on 
behalf  of  consumers.  The  Bureau 
thendore  believes  that  a  uniform 
nHpurement.  allowing  co])ies  to  be 
provided  to  one  applicant  regardless  of 
bow  they  are  ])rovided.  will  best 
facilitate  compliance. 

14(a)(2)  Di.sclosure 

R(X)A  .section  7()l(e)(.'i)  requires  that, 
at  the  time  of  ajjplication.  the  creditor 
“notify  an  ap])licant  in  writing  of  the 
right  to  receive  a  copy  of  each  written 
appraisal  and  valuation"  under  .section 
701  (e).  Accordingly,  the  Bureau 
propo.sed  in  section  1002. 14(a)(2)  that, 
not  later  than  the  third  business  day 
after  the  creditor  receives  an  a])j)lication 
subject  to  §  1002.14(a)(1).  a  creditor 
shall  provide  an  applicant  with  a 
written  disclosure  of  the  applicant's 
right  to  receive  a  coj)y  of  all  a])prai.sal.s 
and  otb(!r  written  valuations  develo])(!d 
in  connection  with  such  a|)plication. 

Oontimt 

Title  XIV  of  the  Dodd-Frank  Act 
added  two  new  appraisal-related 
disclosure  UKiuirements  for  consumers. 
New  section  701(e)(F))  of  IXXIA,  which 
is  im])lemented  in  this  final  rule, 
provides  as  follows:  “At  the  time  of 
application,  the  creditor  shall  notify  an 
applicant  in  writing  of  the  right  to 
receive  a  copy  of  (!ach  written  ap])raisal 
and  valuation  under  this  subsection.” 

I.*)  U.S.fk  l(it)l(e)(5).  Similarly,  .section 
129H(d)  of  TILA.  as  addtul  by  the  Dodd- 
Frank  Act.  provides  as  follows:  “At  the 
time  of  the  initial  mortgage  a])plication. 
the  applicant  shall  be  |)rovided  with  a 
statement  by  the  creditor  that  anv 
ajjpraisal  prepared  for  the  mortgage  is 
for  the  sole  use  of  the  c;reditor.  and  that 
the  a])])licant  may  choose  to  have  a 
.sej)arate  ajjpraisal  conducted  at  the 
expense  of  the  ai)])licant."  15  U.S.C. 
I(i39h(d).  In  the  ab.sence  of  n;gulatory 
action  to  harmonize  the  two  ]novision.s. 
cnulitors  would  be;  required  to  provide 
two  apjjiaisal-n'lated  disclosures  to 
consumers  for  certain  loans  (/.e..  a  TILA 
and  an  F(X)A  disclosure  for  higher-risk 
mortgage  loans  secured  by  a  first  lien  on 
a  consumer’s  ])rincipal  dwelling)  and 
ju.st  one  for  certain  others  (/.e..  an  FCOA 
disclosiin;  for  fir.st-lien.  dwelling- 
.secured  loans  that  are  not  higher-ri.sk 
mortgage  loans,  or  a  TILA  di.sclosure  for 
higher-risk  mortgage  loans  secnnul  bv  a 
subordinate  lien). 

Given  that  the  F(X)A  and  TILA 
disclosures  were  both  created  by  the 
same  legislation  (the  Dodd-Frank  Act)  to 
address  overlapping  subject  matter 


(])rovi.sion  of  copies  of  appraisals)  in 
many  of  the  same  tran.sactions  (first 
liens  secured  by  dwellings),  the  Bureau 
believes  that  (X)ngre.s.s  did  not  intend 
the  di.sclosure  nupiirements  to  he 
im])lemented  in  a  disjointed  manner 
that  might  cause  consumer  coidusion 
and  compliance  burden  for  creditors.  As 
exj)lained  in  the  proposal,  the  Bureau 
believes  the  combined  di.sclosure  will 
allow  for  additional  text  nece.ssary  to 
promote  consumer  c.omjjrehension, 
while  alst)  reducing  compliance  burden 
for  industry  by  allowing  for  a  single 
disclosure  to  satisfy  both  statutory 
re(]uirement.s.  Accordingly,  the  Bureau 
bedieves  this  approach  serves  the 
interests  of  consumers,  the  ])ublic,  and 
c:reditor.s.  On  this  basis,  the  Bureau 
propo.sed  to  exercise  its  authoritv  under 
.set;tion  7()3(a)  of  E(X)A  and  section 
1405(1))  of  the  Dodd-Frank  Act  to 
conform  the  two  disclosure 
requirements.  In  connection  with  the 
l)ropo.sed  ^  1002. 14(a)(2)  reciuirement  of 
notifying  aj)plicant.s  of  their  “right  to 
receive  a  coj)y  of  all  written  ap])rai.sals 
and  valuations  developed  in  connection 
with  Itheirj  ap|)lication.”  the  Bureau 
j)ro])osed  revising  the  sample  disclosure 
form  ('-9  for  ap])rai.sals  in  Regulation  B 
to  include  language  to  satisfy  the  new 
a])])rai.sal-relate{l  disclosure 
reepnrements  of  both  IXXIA  and  TILA. 

As  ])art  of  its  larger  Know  Before  You 
Owe  public  outreach  project.  whic;h  is 
de.scribed  in  more  detail  in  Part  111 
above,  the  Bureau  tested  .several 
versions  of  the  new  ajjprai.sal-related 
disclosures,  all  of  which  combined  the 
di.sclosnres  reepnred  bv  both  1*XX)A 
section  701(e)  and  TILA  section  12911. 
This  te.sting  included  consumers  and 
industry  particij)ants.'''  The  Bureau 
believed  that  it  was  important  to  test 
both  di.sclosnres  together  in  order  to 
determine  how  best  to  provide 
disclosures  recpiired  bv  EGOA  section 
701(e)  and  TILA  section  129H  in  a 
manner  that  would  minimize  consumer 
confusion  and  improve  consumer 
comprehension.  Te.sting  showed  that 
consumers  tended  to  find  the  combined 
TILA  and  EGOA  di.sclosnres  confusing 
when  they  used  sj)ecific  language  .set 
forth  in  the  statute.  Gonsnmer 
com|)rehen.sion  im])roved  when  the 
Bureau  developed  a  slightly  longer  ])lain 
language  disclosure  that  was  designed 
to  incorporate  the  elements  of  both 
statutes.'’-  Based  upon  the  results  of  that 

Khiiinann  Coiiiin.  Cp..  Inc..  Know  llofonf  Yon 
Ow  n:  Kvolulion  oj  I Iw  Inlofiialoil  TILA-IiKSl’A 
Disclosiinrs  Z.')4-2.')(i  (|nlv  9.  2(112).  aviiiliihlo  at 
hlll>://lilos.(:onsnniorliiuinci:.i’ov/l7 
'2l)i2()7_cf)}l>jvfH>vlJiln-vnKfHi-tostini!,.i)dl. 

Ttu!  discussion  in  IIh;  scclion-by -section 
analysis  ol  tliis  final  rnlo  is  limited  to  the  testing; 
ol  the  disclosure  to  he  provided  in  connection  with 


testing,  the  Bureau  develoj)ed  and  tested 
the  following  .sample  disclosure 
language  it  propo.sed  to  include  in  Fortn 
(^-9:  “We  may  order  an  apjirai.sal  to 
detertnine  the  property’s  value  and 
charge  you  for  this  appraisal.  We  will 
promiitlv  giv(!  you  a  copy  of  any 
a])praisal,  even  if  yotir  loan  does  not 
clo.se.  You  can  ])ay  for  an  additional 
ap])iai.sal  for  your  own  u.se  at  your  own 
cost.” 

Public  comment.  Industrv 
commenters  generally  .sup])orted 
develojiment  of  sample  disclo.sitre 
language  that  meets  the  di.sclosure 
retjuirements  of  both  EGGA  section 
701  (e)  and  TILA  section  1291L 
("ommenters  said  this  approach  would 
increa.se  consumer  understanding  and 
reduce  creditor  burden  and  cost, 
eliminating  the  need  for  midtiple. 
partially  duplicative  disclosures. 

Several  commenters  requested  that  the 
.sam])le  disclosure  include  additional 
clarifying  language. 

First,  .some  industry  commenters 
suggested  the  sam])le  disclosure  include 
an  ex])lanation  of  creditor  u.se  of 
ap])licant-ordered  a])praisals.  These 
comments  sugge.sted  that  a])])licant.s 
should  either  be  told  that  creditors  are 
prohibited  from  using  such  appraisals, 
or  that  borrowers  should  be  notified  that 
creditors  are  under  no  obligation  to  u.se 
the  appraisals.  One  connnenter  also 
suggested  that  confusion  on  this  i.ssue 
could  be  avoided  by  .simj)ly  removing 
language  concerning  the  right  of 
applicants  to  order  their  own  appraisals. 
(X)mment.s  by  two  national  associations 
of  creditors  suggested  the  final  rule 
provide  guidance  confirming  that 
creditors  could  vary  the  text  of  the 
disclosure  to  exclude  the  sentence  about 
apj)licant-ordered  appraisals,  as  EG(JA 
did  not  reejuire  this  .sentence.'’-* 

Second,  .several  industry  commenters 
urged  the  Bureau  to  include  the  word 
“valuation”  in  the  sample  con.sumer 
disclosure  describing  the  materials  the 
con.sumer  may  receive.  CX)mmenter.s 
generally  believed  this  additional 
language  would  hel|)  consumers  to 
under.stand  that  some  of  the  information 
they  receive  may  not  be  a])prai.sals.  and 

ii  coiisuiiKM-'s  appliciition.  which  is  tho  porlion  ot 
lh(!  ((istiiig  nilovant  to  (ho  a))praisal-r(!lato(l 
(li.sclosun!  rocpiirtal  hv  fj  1(102. 14(a)(2).  As  cli.scussod 
in  tho  suppliMiKMilarv  inlorination  to  (ho  201 2 
Kl-i.SI’/\-'flLA  I’roposiil.  (ho  llnnsiu  and  Kloiinann 
also  tostod  prototvpo  d(!sif>ns  lor  tho  in(o<>ratod 
disclosurt!  lonns  to  Ix!  providod  in  connoction  with 
tho  closing  ot  the;  inorlgagi!  loan  and  resd  oslalo 
transaction.  .Soc-  IIh;  Huroau's  2012  'fll.A-KK.Sl’A 
l’ro|)osal.  availahh;  at  htlpd/consnnun  financo.gov/ 
nri’idnliona/. 

‘  An  industry  coinmontor  also  was  conc(!rnod 
that  applicants  might  think  they  could  order  thoir 
own  appraisals  dir(!ctlv  Irom  tin?  croditor,  hoi:auso 
tho  ra'oditor  was  providing  tho  disclosure. 
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in  .some  cases  they  miglit  not  receive  an 
appraisal. 

Other  industry  coininenters  offered 
other  siiggestions.  The.se  ranged  from 
informing  consumers  tliat  the  time 
frame  for  “promptly”  providing  the 
co])ies  would  begin  from  when  the 
creditor  receives  the  a])])rai.sal  or  other 
valuation,  to  advising  consumers  that 
the  creditor  coidd  charge  for  additional 
copies  of  a])praisals  or  other  valuations 
beyond  the  first  copy  i)rovided. 

Discussion.  While  the  Bureau  has 
considered  the  c;omments  described 
above,  the  Bureau  is  adoj)ting  the 
.sample  disclosure  language  in  form  (i- 
9  as  proposed.  The  2013  Interagency 
Ap])raisal.s  Final  Rule  under  TILA 
.section  129H  allows  for  an  apjirai.sal 
notice  that  is  the  same  as  the  language 
in  form  C-9,  thus  preserving  the  ojition 
of  using  a  single  disclosure  to  satisfy 
both  rules. 

I’lie  Bureau  is  not  modifving  the 
sentence  regarding  applicant-ordenid 
appraisals.  The  language  informing 
applicants  they  can  order  their  own 
additional  appraisals  is  included  in  the 
samj)le  disclosure  in  form  C-0  so  that 
this  disclosure  can  also  he  nscuf  to 
.satisfy  the  recpiirements  of  the  2013 
Interagency  A])|)rai.sals  Final  Ride  under 
TILA  section  12011,  as  discussed  above, 
and  more  broadly  to  educate  consumers 
(whether  or  not  they  are  applying  for  a 
higher  risk  mortgage  subject  to  TILA 
.section  120M)  on  their  right  to  order  an 
additional  a])prai.sal  for  their  own  use. 

If  this  information  were  not  included  in 
the  sample  disclosure,  then  it  could  not 
he  used  to  satisfy  the  reipurements 
under  TILA  .section  12911  and  its 
implementing  regulation,  the  2013 
Interagency  Apj)rai.sals  Final  Rule. 
Therefore  the  final  rule  maintains  this 
portion  of  the  sample  disclosure  in  form 
C-9.  To  address  indu.strv  comments 
suggesting  borrowers  might  try  to 
compel  lenders  to  u.se  applicant-ordered 
appraisals  in  an  inapjirojiriate  manner, 
new  comment  14(al(2l-l  is  being 
included  in  the  final  rule.  This 
comment  clarifies  that  the  rule  does  not 
affect  re.strictions  on  creditor  use  of 
ajiplicant-ordered  apjirai.sals  by 
creditors.  The  Bureau  does  not  believe, 
however,  that  the  concise,  tested 
language  in  the  sample  disclosure 
should  he  expanded  to  discn.ss  these 
standards,  which  are  comjilex  and 
subject  to  varying  interpretations.  For 
example,  industry  commenters  differed 
in  their  views  on  whether  or  how 
creditors  may  use  the.se  apjnai.sals. 
Elaborating  on  this  language  in  the 
sample  disclosure  to  inform  consumers 
that  creditors  cannot  n.se  or  are  not 
obligated  to  use  the  ap])rai.sals 
applicants  may  order,  without  a  more 


detailed  explanation  of  the  standards 
governing  the  creditor  conduct  in  the 
appraisal  process,  could  discourage 
consumers  from  ordering  their  own 
appraisal  as  a  means  of  disputing  the 
appraisal  ordered  by  the  creditor,  if  they 
were  to  choo.se  to  do  .so.'*"'  Such 
information  could  detract  from 
consumer  comjnehension  of  the 
di.sclosure,  and  in  any  event  is  not 
reijuired  by  E(X)A  section  701  (e). 

On  the  issue  of  whether  to  include  the 
word  “valuations”  in  the  text  of  the 
consumer  di.sclosure,  the  Bureau  is  not 
liersuaded  that  this  additional  language 
would  improve  consumer 
comprehen.sion  and  under.standing. 
Consumer  testing  of  an  earlier  version  of 
the  sample  disclosure  language, 
conducted  in  connection  with  the 
Bureau’s  2012  TILA-RESBA  Propo.sal, 
indicated  that  consumers  preferred  a 
disclosure  that  did  not  include  the  word 
“valuation”,  as  simpler  and  easier  to 
understand.  While  ECOA  section  701(e) 
calls  for  a  di.sclosure  that  includes  this 
word,  as  noted  above,  the  Bureau  is 
exercising  its  exce])tion  authority  .so  that 
the  di.sclosure  under  section  701(e)  can 
he  harmonized  with  TILA  .section  12911, 
which,  among  other  differences,  does 
not  refer  to  “valuations.”  Ba.sed  upon 
consumer  testing  indicating  the 
pro])osed  text  was  easier  to  understand 
without  the  word  “valuation,”  and 
because  allowing  a  single  di.sclosure 
option  for  creditors  that  satisfies  both 
regulations  under  ECOA  section  701(e) 
and  TILA  .section  12911  reduces  creditor 
burden  and  the  volume  of  consumer 
disclosures,  the  Bureau  believes  this 
exception  would  facilitate  compliance 
and  consumer  understanding.  If  the 
term  “valuations”  were  included  in  the 
text  of  the  consumer  disclosure,  the 
disclosure  would  not  he  the  same  as  the 
disclosure  for  subordinate  lien 
transactions  (which  are  not  subject  to 
section  701(e)),  detracting  from  the 
unified  apjiroach  that  industry 
commenters  widelv  snpjiorted. 
Regardless,  if  a  non-apjiraisal  valuation 
is  developed  in  connection  with  a 
creditor’s  credit  decision,  then  a  cojiy  of 
that  valuation  must  he  provided  under 
the  final  rule.  The  final  rule  does  not 
regulate  communications  at  the  time  the 
valuation  t:o])y  is  provided.  (Creditors 
may  choo.se  to  include  explanations  of 

■'’*  12  (IFK  l()2(>.42((;)(:i)  ((liiscriliinf;  porniittiid 

iictions  that  do  not  coiillici  willi  a|)|>rais;d 
indapiMidanci!  standards  in  §  1()2(),42(a)-(l))).  Wltili! 
one  CDinnunilor  snf'^oslnd  tlin  sainpio  di.sclosnro 
could  load  horrowors  to  hdiovo.  incornicllv.  that 
lliov  may  ordor  appraisals  from  tho  cnulitor. 
consninor  toslin}>  did  not  su}>}>(!st  this  conlnsion  is 
likolv.  I'lu!  Hnroaii  thoroldro  iloclinos  to  altor  llio 
sampio  disidosnro  to  instruct  applicants  on  how 
they  t:an  ortlor  apjiraisals. 


the  non-apjjraisal  valuation,  if  one  is 
jjrovided.  The  Bureau  believes  that 
allowing  voluntary  ilescrijttion  by  the 
creditor  at  the  point  of  jtroviding  copies 
is  prttferahle  to  mandating  a  mort; 
complex  np-front  disclosure  that  could 
generate  consumer  confusion.  In 
summary,  the  Bureau  believes  that  the 
unified  disclosure  henefits  both 
consumers  and  creditors  because  it 
clearly  communicates  basic  information 
retpiired  by  both  ECXIA  section  701  (e) 
and  TILA  section  1291 1  in  one 
disclosure. 

The  Bureau  notes,  however,  that 
proposed  §  1002. 14(a)(2)  would  have 
re(|nired  notifying  applicants  of  their 
right  to  receive  not  only  an  appraisal, 
hut  also  a  “valuation.”  This  may  have 
led  to  some  of  the  commenters’ 
suggestions  of  including  the  term 
“valuation”  in  the  sample  di.sclosure. 
Accordingly,  for  the  sake  of  clarity,  and 
to  confirm  that  samjtle  disclosure  C-9 
(whose  text  does  not  refer  to  the  word 
“valuation”)  would  satisfy  the 
disclosure  re(|uir(;ment  in 
S  1002. 14(a)(2),  the  final  rule  modifies 
the  disclosure  retinirement  to  delete  the 
word  “valuation.”  This  change  is 
made  based  upon  the  same  exerci.se  of 
the  (txception  authority  used  to  develop 
form  C-9,  di.sciissed  above.  The  Burttan 
believes  this  change  will  prevttnt 
confusion  as  to  what  language  is 
retpiired  to  he  included  in  the 
di.sclosure.'’'’ 

The  final  rule  akso  does  not  adojtt 
other  changes  industry  commenters 
suggested  for  the  .sample  consumer 
disclosure,  as  consiunttr  testing  did  not 
suggest  these  changes  are  nece.ssarv.  For 
example,  the  Bureau  does  not  believe  it 
is  neces.sary  to  modify  the  sample 
di.sclosure  to  inform  consumers  that 
applicants  can  he  charged  for  additional 
coj)ie.s  beyond  the  first  copy.  The 
sample  disclosure  already  only  refers  to 
the  right  to  receive  “a  cojty”  without 
charge.  Consumer  testing  did  not 
indicate  that  consumers  were  concerned 
about  what  could  hajtpen  if  they  wanteil 
ailditional  copies.  The  Bureau  also  does 
not  believe  that  the  samjtle  disclosure 
.should  he  revised  to  state  when  the  time 
period  for  “promptly”  providing  the 
copies  begins.  The  .sample  di.sclosure 
already  states  the  creditor  wilt  promptly 
provide  a  copy  of  aii  apprai.sal  the 

■'■■‘•Till!  will'll  "viihuiliiin"  also  is  rimioviKl  from  llui 
tilli!  of  till!  sampli!  ilisolosiiri!.  for  i:onsisti!iii:v  with 
till!  ilisclosiiri!  riii|uiriimiint  anil  Ihn  ilisi.losiirii  liixt. 

'■'■  In  aililition.  biioansi!  tho  samplii  ilisclosurii  is 
not  a  inanilalorv  ilisolosiirii.  rriidilors  mav 
volimtarilv  olioosi!  to  rofiir  to  llu!  lorm  "valualion" 
in  till!  ilisolosiirii  imlnss  prohiliitiicl  liy  olhiir 
rogulations  (for  oxainplii.  if  tho  sam|>lo  lan>tuajto  is 
riiipiirml  to  ho  incliiiioti  in  tho  l.oan  Kslimalo  iinilor 
any  final  TIL,-\-Rh.Sl’A  Into^ration  riilo.  anil  that 
riiio  applios  to  tho  transaction). 
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creditor  may  order  in  tlie  future.  Tins 
language  alnsady  implies  that  the 
creditor  will  first  need  to  receive  and  if 
necessary  review  the  original  Ijefon;  it 
makes  copies,  (lonsnmer  te.sting 
indicatiul  a  strong  j)r(;ference  for 
succinct,  focused  language  in  the 
apj)raisals  disclosure,  and  did  not 
suggest  consumers  wanttid  additional 
clarification  on  the  jjrecise  nature  of  the 
timing  recjuirement. 

Finally,  to  tdarify  the  extent  to  which 
the  text  in  sample  disclosure  from  (i-U 
can  be  modified  by  creditors,  the  nureau 
is  Hivising  the  commentary.  If  the  2012 
'I'lLA-RFSPA  Proposal  is  adopted  as 
propo.sed.  that  rule  would  require 
including  in  the  TILA-RFSPA  Loan 
Lstimate  the  same  language  as  this  final 
rule  adopts  in  the  samj)le  disclosure 
form  {^-0,  without  variation.  On  the 
other  hand,  the  2012  TILA-RESPA 
Pro|)osal  and  the  mandatory  forms 
proposed  therein  would  not  ajiplv  to 
open-end  crculil  or  rev(!rs(i  mortgage 
transactions.  Therefon;  the  ])otential  to 
modify  the  language  in  the  sample 
disclosure  may  de])end  on  the 
apj)lical)ility  of  laws  and  regulations 
other  than  E(X)A  and  this  final  rule. 
(Comment  Appendix  (i-l-ii  tlmrefore  is 
revised  to  clarify  that  creditors  may 
modify  the  model  form  (i-0  unhxss 
otlierwi.se  provided  hv  law.'*^  This 
comment,  as  revised,  addre.sses  the 
commenter  (luestion  of  whether  the 
sentence  in  form  (i-U  referring  to 
ajiplicant-ordered  appraisals  can  he 
modified  (or  deleted);  as  the  comment 
suggests,  the  sentence  could  not  he 
changed  if  the  sentence  is  recpured  by 
another  applicable  regulation,  such  as 
the  consumer  di.sclosun!  requirement  in 
the  2013  Interagency  Appraisals  Final 
Rule  under  TILA  section  12011 
aiiplicahle  to  higher-risk  mortgages. 

This  change  to  the  commentary  also 
clarifies  that  this  or  any  other 
modification  would  not  he  permitted  in 
a  transaction  that  is  subject  to  the  'I'lLA- 
KL.SPA  rule  that  the  Bureau  finalizes  in 
the  future,  to  the  extent  that  final  rule 
maintains  the  mandatory  forms  from  the 
2012  TIl.A-Rl’kSPA  Proposal. 

Timing  of  disclosure 

L(X)A  section  701(e)(.'j)  re(|nir(!S 
creditors  to  notify  ajqilicants  in  writing, 
at  the  time  of  application,  of  the  right  to 
receive  a  copy  of  each  ajijirai.sal  and 
other  written  valuation.  The  Bureau 
interjirets  the  phra.se  “at  the  time  of 
ap|)lication”  to  reijuire  creditors  to 
provide  the  LCXIA  appraisal  disclo.sure 
not  later  than  three  business  davs  after 


■'•^Tliis  coininoni  .ilso  i.s  rovisod  to  ri!l(!i'  (o  Iho 
"apprais.'il  or  ollior  wrilliMi  valuations",  consistciiil 
will]  tho  scopo  ol  tlu!  final  nilo. 


receiving  an  aj)plic:ition.  The  Buntau’s 
proposetl  §  1002.14(a)(2)  would  have 
rtMinired  creditors  to  notify  applicimts  in 
writing,  not  hiterthan  the  third  business 
day  after  a  creditor  receives  such 
iipplication,  of  the  right  to  receive  a 
co])y  of  all  apprai.sids  and  other  written 
valuations  developed  in  connection 
with  such  application. 

This  ap])roach  to  the  timing  of  the 
notification  is  consistent  with  tin; 
disclosure  recjuirements  of  TlLA  and 
RESPA.  (Xirrently,  in  transactions 
suhj(!ct  to  TIEA  and  RESPA,  cnulitors 
are  retpiired  to  ])rovid(!  di.sclosures 
r(!(iuired  under  TIEA  and  RESPA  not 
later  than  the  third  business  day  after 
receiving  a  consumer’s  written 
aj)])lication.''’»  In  its  2012  TILA-RESPA 
Proposal  to  integrate  the  other  TILA  and 
RESPA  requirements,  the  Bureau  has 
])ro))osed  that  the  E(X)A  a})praisal 
disclosure  h(!  ])rovided  as  part  of  the 
Loan  Estimate  disclosure  to  he  delivered 
not  later  than  the  third  business  dav 
after  application.'*'' 

The  Bureau  .stated  in  the  preamble  to 
its  E(X1A  ]3ro])osal  that  it  believes  this 
approach  is  warranted  h(!cause 
providing  the  di.sclosure  to  applicants  at 
the  sanu;  time  as  other  similar 
di.sclosure.s — and  (once  adopted)  as  part 
of  a  hroad(!r  integrated  di.sclosure 
document — would  allow  consumers  to 
read  the  notification  in  context  with 
other  important  information  that  must 
he  deliveiHid  not  later  than  the  third 
husine.ss  day  after  the  creditor  receives 
the  ap])lication.  Such  an  approach  could 
reduce  the  numher  of  pieces  of  ])a])er 
that  consumers  receive  and  facilitate 
comjjliance  by  creditors. 

Public  conuncnts.  Many  commenters 
(;xpressetl  .sui)|)ort  for  the  three- 
husiness-day  time  frame  for  the 
disclosure  to  he  made,  consistent  with 
the  current  and  ])ropo.sed  TILA-RESPA 
a])proach.  Several  commenters  cited  the 
ability  to  integrate;  the  E(X)A  apj)raisal 
disclosure  into  the  integrated  TILA- 
RESPA  Loan  E.stimate  when  ado])ted  as 
a  reason  for  supporting  the  timing 
reeiuirement  in  the  propo.sed  rule.  While 


'■“.S’rt;,  12  CMl  1()2().l(l(ii)(l)(i)  providing  in 

r(fl(!Viml  part: 

In  a  inorlgagi!  transaction  siilijcct  to  tla;  Real 
listatc!  .Siitthancnt  I’roccdnrcs  Ac.t  that  is  s(!cur(!(l  hy 
till!  canisimicr’s  dwdling  *  *  *  tlu;  creditor  shall 
make  good-faith  listiinates  of  tlu;  disclosures 
recpiired  hy  section  ll)2(>.Uland  shall  delivru’or 
place  them  in  tlx;  mail  not  latia'  than  the  third 
husinciss  day  aft(!r  the  creslitor  rixadves  the 
consumer's  writtmi  ap|)lication. 

'‘*‘2tll2  TII.A-KliSI’A  Proposal,  at  proposcul 
SS  lt)2l>.1()(e)(1  )(iii)  and  lt)2li.:t7(m)(l ).  civiiilahh-  at 
hlll)://n\\\y.(:()nstmu>rlin(ii}(:o.<i<)v/ri!‘’til(ili(>ns/. 
Proposed  §  lt)2l).l!)(e)(l)(iii)  provides  as  follows: 
"Timin'’.  'I'he  creditor  shall  delivtir  the  disclosurcis 
reijuired  under  paragraph  (e)(1)(i)  of  this  section  not 
latm'  than  tlx:  third  husiness  dav  aftitr  the  creditor 
receives  the  consumer's  ap|>lication." 


one  ctunmenter  suggested  the  disclosure 
could  he  better  timed  as  part  of  the 
application  process  itself,  oth(;r 
commenters  said  it  would  he 
htirdensomt;  for  lenders  to  provide  the 
disclosure  at  thiit  time.  One  commenter 
also  suggested  the  deadline  for  the 
disclosure  he  exltinded  to  It)  business 
ditys. 

A  large  lending  institution  also 
reeptested  clarification  on  when  the 
disclo.sure  must  he  given  in  husiness 
tninsactions  in  which  the  u.se  of  a 
dwelling  as  collateral  is  negotiatecl  and 
added  as  a  term  of  the  credit  agreement 
well  after  the  initial  application  has 
been  submitted.  In  this  type  of  situation, 
the  comment  recommended  that  the 
final  rule  either  clarify  that  the 
di.sclosure  n;{]uirement  a]3plies  only  if 
the  initial  loan  application  contemplates 
the  lender  taking  a  first  lien  on  a 
dwelling,  or  provide  the  c:reditor  an 
o])])ortunity  to  cure  and  jjrovide  the 
disclosure  at  some  later  point  in  the 
a])])lication  process  when  it  becomes 
a])])arent  a  dwelling  will  be  used  as 
c;ol  lateral. 

Discussion,  (ionsi.stent  with  mo.st  of 
comments  received  on  the  timing  of  the 
disclosure,  the  final  rule  maintains  the 
three-business  day  timing  re(]uirement 
for  the  reasons  stated  in  tbe  ])roj)o.sal. 
This  time  period  allows  lenders  to  align 
l'XX)A  ap])raisal  disclosures  with  TILA- 
RESFA  (;arly  di.sclosure.s  in  tran.sactions 
that  are  covered  hy  TILA  and  RESFA. 
Earlier  timing  reciuirements  would  place 
additional  burden  on  creditors,  while 
later  timing  refiuirements  could  result  in 
an  unwarranted  dejiarture  from  the 
statutory  time  frame.  To  ensure 
consistency  with  the  reejuirements  of 
'I'lLA  and  RESPA,  including  section 
129I1  of  TILA,  the  final  ruh;  also 
includes  new  conforming  language  in 
§  1002. 14(a)(2)  providing  that  the 
di.sclosure  shall  he  mailed  or  deliver(;d 
not  later  than  the  third  business  day 
after  the  creditor  rec:eive.s  the 
consumer’s  aj)])lication.'“’ 

The  final  rule  includes  an  exception 
to  this  retjuirement,  however.  In  the 
case  of  an  aj)i)lication  for  creclit  that  i.s 
not  to  he  secured  hy  a  first  lien  on  a 
dwelling  at  the  time  of  application,  if 
the  cr(;ditor  later  determines  the  credit 
will  he  secured  hy  a  first  lien  on  a 
dwelling,  tin:  creditor  shall  mail  or 
deliver  the  notice  required  under 
§  1002. 14(a)(2)  in  writing  not  later  than 
the  third  husine.ss  day  after  the  creditor 
determines  that  the  loan  i.s  to  be  .secured 


'•"In  ixldition.  il  'I'll.A  (li.sclostiriis  aro  pidviihxl 
(!ai  li(!r  than  Ihroii  day.s  altar  application,  such  as  for 
opon-ond  credit  iindor  Riigulation  Z  §  11)21). 41).  tiui 
creditor  also  conid  provide  the  disclosure  retpiired 
under  S  101)2. 14(a)(2)  at  that  time,  though  the 
creditor  would  not  he  reqniretl  to  do  so. 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2()13/Rules  and  Regulations 


7231 


by  a  first  lion  on  a  dwolling.  The  Hiiroau 
l)(!liovos  this  is  a  roa.sonal)lo 
intorj)rotation  of  the  statute  in  tlio 
alrsonco  of  a  specific  provision  in  E(X1A 
.s(;ction  701  (e)  on  this  point.  EC.OA 
.section  701(<!)(.'j)  calls  for  a  iK)tice  “at 
the  time  of  ap])lication.”  hut  (lo(!s  not 
address  the  timing  of  the  notice  when 
the  creditor  does  not  know  at  that  time 
that  the  credit  will  he  .seciinul  hv  a  first 
lien  on  a  dwelling.  The  Bureau  is 
therefon;  exercising  its  authority  under 
l'XX)A  section  7().'1(a)  to  provide  a 
timeframe  for  notification  in  this 
situation  to  assist  creditors  in 
complying  with  rule  and  to  ensure  that 
applicants  involved  in  these 
transactions  receive  the  notice. 

The  Bureau  also  notes  that  it  did  not 
receive  comments  on  its  ])ro])osal  to  .set 
the  start  of  the  three-dav  time  period  as 
the  time  when  the  creditor  receives  the 
“a])j)lication.'’  The  Bureau  is  finalizing 
the  u.se  of  this  term  as  proposed. 

B(;caus(!  Regidation  B  already  defines 
th(!  term  “application”  in  §  1002. 2(f) 
with  reference  to  the  creditor’s 
“procedures”  for  rcuxjiving  a  recjiiest  for 
credit,  the  Bureau  believes  this 
approach  will  permit  creditors  to  setiij) 
their  ])rocedures  to  align  the  timing  for 
the  a])j)raisal  notice  with  other 
disclosure  recpiirements. 

14(a)(3)  Reimhursement 

IXXIA  .section  701(e)(3)  affirms  that 
creditors  may  recpure  applicants  to  i)ay 
reasonable  fees  to  reimburse  the  creditor 
for  the  co.st  of  the  appraisal,  excej)t 
wh(!re  otherwise  recpiired  in  law. 

Section  701(e)(4)  provides,  however, 
that  creditors  shall  provide  a  “free" 
copy  of  each  apprai.sal  or  other  written 
valuation  at  no  additional  cost  to  the 
ajiplicant.  Accordingly,  the  Bureau 
jH'opo.sed  §  1002.14(a)(3)  to  implement 
.section  701(e)(3)  and  (4).  as  ailded  by 
the  Dodd-Frank  Act,  and  provide  great(n’ 
clarity.  The  Bureau  stated  in  the 
preamble  to  its  projio.sal  that  it 
inter])reted  the.se  two  jirovisions  to 
permit  creditors  to  charge  ajijjlicants 
reasonable  fees  to  reimburse  the  creditor 
for  costs  of  the  a])j)rai.sal  or  other 
valuation  itself,  hut  not  for 
photocoj)ying,  postage,  or  similar  costs 
associated  with  ])roviding  one  written 
copy  to  the  applicant.  Thus  the  Bureau 
pro])o.sed  removing  current  comment 
14{a)(2)(ii)-l,  which  ])ermits  creilitors  to 
charge  photocojiy  and  postage  costs 
incurred  in  ])roviding  a  cojjy  to  the 
ap})licant. 

The  Bureau  also  proposed  that 
§  1002. 14(a)(3)  affirm  that  creditors  may 
imj)o.se  fees  to  reimhur.se  the  costs  of 
appraisals  or  other  valuations.  ECXIA 
.section  701(e)(3)  does  not  expressly 
refer  to  valuations,  and  thus  does  not 


ex])re.s.sly  ])ermit  or  prohibit  creditors 
from  charging  rea.sonahle  fees  to 
reimhur.se  the  cost  of  valuations.  The 
Bureau  stated  that  because  ECOA 
.section  701((!)(3)  does  expre.ssly  permit 
such  fees  for  “apprai.sals,”  legislative 
intent  with  respect  to  other  types  of 
“valuations”  is  unclear.  The  Bureau 
stated  that  it  believed  that  there  is  both 
consumer  and  indiistrv  benefit  to 
affirming  that  creditors  mav  charge 
rea.sonahle  fees  for  reimbursement  for 
all  tyi)es  of  pro])erty  valuations.  Absent 
such  clarification,  the  .statutory  language 
might  he  read  as  im})licitly  forbidding 
creditors  from  charging  reimhursement 
fees  for  obtaining  certain  types  of 
valuations,  such  as  broker-price 
opinions  or  AVM  rejjorts,  hut  not  for 
others,  such  as  appraisals.  The  Bureau 
stated  that  it  did  not  believe  that 
Congress  intended  such  a  result,  which 
could  create  an  incentive  for  creditors  to 
favor  full  apprai.sals  over  less  costlv 
forms  of  valuation  that  may  he 
appro])riate  in  jjarticular 
circum.stances.“'  .Sui:h  a  result  would 
imj)ose  ailditional  costs  on  loan 
applicants.  Accordingly,  the  Biinxm 
])ropo,sed  to  int(!rpret  section  701  (e)(3) 
of  E(X)A  as  ])ermilting  creditors  to 
charge  applicants  <i  rfuisonahh;  fee  to 
nnmhurse  tlu;  creditor  for  the  co.st  of 
developing  an  ai)praisal  or  other 
valuation,  exce])t  as  otherwi.sc;  provichul 
by  law.  In  proposing  this  interpretation, 
to  the  extent  nece.ssarv,  the  Bureau 
))ropo.sed  to  rely  on  the  authority 
provided  in  ECOA  .section  703(a)  to 
jirovide  adjustments  and  exc:e])tions  for 
any  cla.ss  of  tran.sactions. 

The  Bureau  pro])osed  that  comment 
14(a)(3)-2  clarify  that  §  1002.14(a)(3) 
would  not  prohibit  the  creditor  from 
charging  a  fee  reasonably  designed  to 
reimburse  costs  incurred  in  connection 
with  obtaining  apjjraisal  and  other 
valuations  services,  hut  would  not 
permit  increasing  the  fee  for  the 
ap})raisal  or  other  valuation  to  c;over 
co.sts  of  providing  documentation  under 

1002.14.  As  stated  in  the  propo.sal,  the 
Bureau  believed  that  ECXIA  section 
701(e)(3)  and  (4)  did  not  call  for  more 
])re.scri])tive  rate  regulation  of  valuation- 
related  activities.  By  contrast,  section 


A(:(:()r(lin<>  to  ostiniiilos  for  llio  av(!riii>(!  co.st  of 
ill)  apiiniisal  provided  liy  the  l)..S.  Covernnient 
Accoiintiiljilitv  Oflice  ((lAO).  consimiers  on  average 
piiv  .S.'ittt)— f.St)  for  full  interior  iippraisal.  .See  IL.S. 
(iov't  Accountaliilitv  Office.  OAO-l  l-().')3. 
linsidanlidl  Appniisiils:  0/)por/iiii;7ie.s  to  linluinca 
()v(‘rsi}ihl  of  an  Hvalviug  IncItisliT.  at  22  (3t)  l  1). 
Otlier  forms  of  valuation,  however,  tend  to  cost  less 
than  ii|)praiscils.  Broker  Brice  Opinions  typically 
cost  .Sl).')-1 2.');  valuations  derived  from  .m  AVM 
tvpicallv  cost  .See  id.,  iit  17-lK:  .see  also  II..S. 

Oov't  Accountahility  Offif:e.  (iAO-l 2-147.  lUsd 
l^sl(de  Apimdsids:  Appndscd  Sabcontiailloa  Ni^ods 
to  improvo  Monitoring  Proradnros.  at  3!)  (21)12). 


1472  of  the  Dodd-Frank  Act  created 
TIl.A  section  12t)E,  which  specifically 
imposes  a  criterion  for  ajijiraiser  fees — 
that  they  he  “reasonable  and 
customary”  in  the  market  area  where 
the  property  is  located — and  specified 
various  sources  for  determining  whether 
fees  meet  the  st.mdard.  The  Bureau 
therefore  stated  that  it  did  not  believe 
that  Congress  intended  ECXM  sec:tion 
701 .  which  focuses  on  the  provision  of 
copies  of  written  valuation  documents 
to  loan  a])])licants  rather  than  the 
substantive  performance  of  appraisal 
and  other  valuation  services,  to  function 
in  such  a  manner.  Accordinglv.  the 
Bureau  .stated  that  it  believed  that 
section  701(e)(3)  and  (4)  is  simply 
designed  to  jirevent  direct  or  indirect 
“ujicharging”  related  to  the  jirovision  of 
documents  that  is  the  focus  of  this 
section  of  the  .statute. 

To  clarify  the  statutory  language 
stating  that  creditors  cannot  seek 
reimhnr.sement  for  the  co.st  of  the 
apprai.sal  “where  otherwise  required  in 
law,”  the  Bureau  also  proposed  that 
comment  14(a)(3)-2  note  that  other  laws 
may  separately  jirohibit  creditors  from 
charging  fees  to  reimburse  the  costs  of 
apprai.sals,  and  are  not  overridden  by 
section  701  (e)(3).  For  instance,  section 
1471  of  the  Dodd-Frank  Act  reejuires 
creditors  to  obtain  a  second  interior 
apprai.sal  in  connection  with  certain 
higher-risk  mortgages,  but  prohibits 
creditors  from  charging  applicants  for 
the  co.st  of  the  .second  aj)praisal.  TIE7\ 
section  120H(b)(2){B),  15  IJ.S.C. 
l(i30h(b)(2)(B). 

'I’he  Bureau  ])roj)o.sed  comment 
14(a)(3)-l  to  j)rovide  examj)les  of  the 
s]jec:ific  types  of  charges  that  are 
prohibited  under  the  regulation,  such  as 
])hotoco])ying  fees  and  postage  for 
mailing  a  copy  of  apprai.sals  or  other 
written  valuations.  In  addition, 
comment  14(a)(3)-2  was  jiroposed  to 
clarify  that  §  1002. 14(a)(3)  does  not 
prohibit  creditors  from  imjjosing  fees 
that  are  reasonably  designed  to 
reimburse  the  creditor  for  co.sts  incurred 
in  connection  with  obtaining  actual 
apju'aisal  or  other  valuation  services,  so 
long  they  are  not  increased  to  cover  the 
costs  of  providing  copies  retpiired  under 
§  1002.14(a)(1). 

Public  coiitnicni.  Several  commenters 
addres.sed  projjosed  1002.14(a)(3). 
These  comments  generally  addre.ssed 
the  following  two  a.s))ect.s  of 
§  1002.14(a)(3):  the  projiosed  provision 
relating  to  reasonable  fees  charged  to 
reimburse  costs  of  apj)raisals  and  other 
valuations,  and  the  provision 
prohibiting  charges  for  the  costs  of 
providing  copies  of  a})prai.sals  and  other 
valuations  to  applicants. 
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No  (:oninient(;rs  opposed  the  proj)osal 
to  allow  cnulitors  to  charge  njasonahle 
lees  for  appraisals  and  other  valuations 
unless  otlierwise  j)rovid(;d  by  law.  One 
industry  coininenter  requested  that  the 
rule  explicitly  allow  the  fee  to  cover 
costs  charged  by  ap|)raisal  managenient 
companies  (.AN1(]s).  which  can  be  either 
a  component  of  or  supphanental  to  the 
co.sl  of  the  ap|)raisai.  This  coininenter 
argiKid  that  Congress  did  not  intend  to 
prohibit  AMC]  fixis  in  the  Dodd-Frank 
Ac;t.  as  it  sjiecifically  provided  for  their 
di.sclosure  in  the  .settlement  statement 
|)nrsuant  to  RKSPA  section  4(c).  12 
II.S.C.  2(i()3(c).  Another  industry 
coininenter  suggested  that  the  final  rule 
interpnit  "reasonable  fiHi”  to  mean  a  fee 
that  was  di.sclosed  and  agreed  to  by  the 
applicant.  A  different  industry 
coininenter  reipiestetl  additional 
clarifu-ation  on  what  could  not  be 
charged  under  this  jirovision.'*^ 

In  addition,  .several  industry 
commenters  recpiested  that  the  rule 
allow  creditors  to  withhold  copies  of  the 
a|)|)rai.sal.s  and  other  valuations  if  the 
borrower  di(i  not  jiay  the  permitted  fees 
to  reimburse  the  cost  of  apjiraisals  and 
other  valuations.  .Some  commenters 
noted  this  type  of  exception  would  be 
particailarly  inijiortant  in  tran.sactions 
where  the  a|)])lication  is  withdrawn, 
incomjilete.  or  denied.  One  coininenter 
al.so  reipiested  that  di.sclosure  required 
under  .section  14(a)(2)  inform  the 
consumer  of  the  ability  of  the  creditor 
to  withhold  these  cojiies. 

Industry  commenters  were  generallv 
supjKirtive  of  the  propo.sed  jirohibition 
on  charges  for  jiroviding  copies  of 
a|)praisal.s  and  other  written  valuations. 
\\diile  a  large  internet  lender 
specifically  agreed  with  the  |)ro|)osed 
prohibition,  a  few  lending  in.stitutions 
objected  to  the  jmijio.sed  prohibition  on 
the  grounds  that  it  would  force  them  to 
ah.sorb  additional  costs.  Becau.se 
proposed  §  1002. 14(a)(3)  and  comment 
14(a)(3)-l  referred  to  a  prohibition  on 
charges  for  jiroviding  "a  cojw. ’’  several 
indn.stry  commenters  suggested  this 
could  be  read  as  |)rohibiting  charges  for 
providing  duplicate  or  additional 
copies.  These  commenters  therefore 
recjuested  that  the  final  rule  clarify  that 
creditors  could  charge  for  subsecjuent 
copies  of  apprai.sals  and  other  written 
valuations.  A  large  indn.stry  trade 
association  also  noted  a  concern  over 
whether  the  {irohibition  against 


appraisal  iiulustrv  cnniiiuaili^r  oljjoctad  to 
o^rtain  laii;4ua»(!  in  Iho  liunNUi's  praainhla. 
including  llio  slaloinrnl  that  appraisids  coidd 
involve  "nofKlIess  c;osl"  in  i:ertain  transactions 
wluire  other  valuations  croiild  lx;  iisi^d.  and  to  tiu! 
statenient  that  broker  price  opinions  and  autoinatei 
vahiathMi  inodids  an;  "erpiallv  appropriate"  tor 
some  transactions. 


charging  for  copies  of  appraisals  and 
other  written  valuations  would  jirohibit 
indirect  recovery  ofthe.se  co.sts. 

Discussion.  .Section  1002.1 4(a)(3)  iti 
the  final  ritle  and  associated 
commciiitary  are  gitnerally  adopted  as 
proposed,  with  some  minor 
clarifications  as  discn.ssed  below. 

As  in  the  jiroposal,  1002.14(a)(3)  iti 
the  final  rule  clarifies  lh;it  charges  for 
valuations  are  not  |)rohihited  by  sectioti 
701(e)(3)  of  E(X)A.  No  commenters 
addres.sed  this  provision  in  the 
proposal.  As  noted  in  tlu;  ])roj)o.sal.  in 
adopting  this  provision  in  the  final  rule, 
the  Bureau  relies  to  the  e.xtent  neces.sarv 
on  its  authority  to  make  adjustments 
under  section  703(a)  of  E(T)A.  .Such  an 
adjustment  would  facilitate  compliance 
with  E(X)A  and  prevent  circumvention, 
and  al.so  would  effectuate  the  pur])oses 
of  E('OA.  Otherwise.  ECOA  section 
701(e)(3)  might  be  interjireted  as 
distinguishing  between  one  type  of 
valuation  (an  "appraisal”)  whose  cost 
may  be  reimbursed  by  applicants,  and 
all  other  tyjies  of  valuations  who.se  cost 
mav  not  be  reimbursed  bv  the  applicant. 
Yet  the  derinition  of  “valuation”  in 
section  701(e)(0)  of  E(X)A  refers  broadly 
to  "any  eslimale  of  the  value  of  a 
dwelling.”  without  distinguishing 
between  these  tyjies  of  valuations. 

Under  such  an  inter])relation,  the 
Bureau  would  need  to  provide  guidance 
on  how  to  distinguish  between  ajipraisal 
and  non-ajipraisal  valuations;  without 
such  guidance,  creditors  could 
deliberately  or  inadvertently 
mischaracterize  non-apprai.sal 
valuations  as  apprai.sals  to  recover  their 
cost,  or  creditors  may  avoid  valuations 
altogether  to  avoid  incurring 
unrecoverable  co.sts.  Adilitionally,  as 
noted  in  the  proposal,  a  distinction 
between  the  ability  to  recover  co.sts  for 
apprai.sals  versus  other  types  of 
valuations  could  discourage  creditors 
from  using  less  costly  forms  of 
valuations,  especially  in  smaller  dollar- 
amount  transactions.  For  example. 
Federal  banking  regulations  do  not 
require  federally-insured  financial 
institutions  to  obtain  an  apprai.sal  in 
low-risk  real  estate-related  financial 
tran.sactions  in  which  the  transaction 
value  is  .S2.'i(),()()()  or  less.'*-*  It  is  not  the 
jnirpose  of  ECOA  section  701  (e)  to 
encourage  one  type  of  valuation  over 
another;  its  purpose  is  to  inform  the 
consumer  of  the  basis  for  the  credit 
decision,  'rhus  the  adju.stment  in 


''  'Sao.  12  (;i-'R  :i2:i.:i(ii)(I)  (!X<;m|)ling  riNil 
(!stiil(!-r(!l!il(Hl  tiiiiinciiil  lriiiisiit:li()n.s  with  :i 
ti'iiiis.ictioii  valiu!  (it  hiss  than  .S2.S().(I0(I  Inim  tha 
FUKTs  rule  r(;(|uiring  FUKMiisunul  iiistitiitidns  lu 
(ihlain  an  apiiraisal  parlurmad  hv  a  .Slate  eerlilied 
or  licensed  appraiser  tor  all  real  estate-related 
linancial  transactions. 


S  1002.14(a)(3)  will  ensure  the  final  rule 
adheres  more  t:lo.sely  to  the  pur]K)se  of 
IXXIA  as  well. 

At  the  same  time,  comment  14(a)(3)- 
2  in  the  fimil  rule  clarifies  that  in 
allowing  rea.sonable  fees  to  reimburse'’-' 
the  co.st  of  it])i)niisal.s  <tnd  other 
valuations,  ^  1002.14(a)(3)  is  not 
intended  to  create  :i  legal  obligation  of 
the  aj)j)licant  to  pay  these  fees.  As  noted 
above,  one  coininenter  suggested  a  link 
between  the  ctincept  of  a  "reasontible 
fee.”  and  whether  the  fee  was  disclosed 
and  agreed  to  by  the  consumer.  While 
the  Bureau  does  not  believe  that  the 
term  “reasonable  fee”  could  be  equated 
in  all  cases  with  fees  di.sclosed  to  and 
agreed  by  the  apjilieant,  the  commenter 
highlights  the  relevance  of  the 
applicant’s  agreement  to  pay  the  fee. 
Whether  the  legal  obligation  to  jiay  the 
fee  exists  is  a  matter  arising  under  other 
laws,  including  without  limitation 
contract  law,  however.  Other  laws  al.so 
may  limit  the  ability  to  recover  these 
fees,  as  indicated  by  the  phrase  “unless 
otherwise  provided  bv  law”  in 
(?l()()2.14(a)(3)."''> 

In  resiionse  to  the  commtmt  seeking 
clarification  that  §  1002. 14(a)(3)  does 
not  limit  the  recoverability  of  AM(', 
charges,  thi;  Bureau  recognizes  that  the 
Dodd-Frank  Act  did  not  intend  to 
prohibit  recovery  of  AM(’  fees.  As  the 
commenter  noted.  RESFA  section  4(c) 
idlows  but  does  not  require  creditors  to 
break  out  the  AMCl  fees  on  the 
settlement  .statement  from  the  fees  jiaid 
directly  to  the  ajipraiser.  The 
commenter  suggests  that  recoverability 
of  AM(]  fees  was  left  in  doubt  by  the 
j)ro])o.sed  comment  14(a)(3)-2,  referring 
to  fees  “reasonably  designed”  to 
reimburse  creditor  co.sts  incurred  "in 
connection  with  obtaining"  ajijnai.sal 
and  other  valuation  services.  To  clarify, 
the  Bureau  is  revising  commimt 
14(a)(3)-2  so  its  language  more  closely 
tracks  E(X)A  section  701  (o)  (which 
refers  to  “reasonable  fees”  to  reimburse 
ajjjnai.sal  co.sts,  rather  than  fees  that  are 


With  nispdcl  to  pi'()|)(is(!(t  S  l()()2.14(a)(:i)  inon! 
Iiroadiv.  IIki  cominoiit  .su‘>S‘’stiiiK  O'*’  "'oi'ii 
■■|■(!ilnl)ll|•s(!^U!nt"  Ik;  u.sod  inoni  coiisislonlly  hdl 
iinchmr  oxactlv  how  it  would  sug}>osl  Iho  lorin  ho 
iisod. 

''^’'rho.so  olhor  laws  may  includo  nKpiiromoiits 
applicahio  to  oslimalos  of  loan  loos  jirovidod  at  Iho 
timo  of  ap|>li(:atioii.  limitations  on  changos  to  thoso 
foos  in  ooi'tain  oircumstanoos.  prohihitions  against 
charging  for  socond  apjiraisals  in  highor-risk- 
mortgago  transactions  involving  "flipping,"  and 
prohihitions  against  unfair.  doco|)tivo.  and  ahusivo 
acts  and  practices  undor  a])plicahlo  law.  Whilo  ono 
commontor  ro(|uoslod  additional  clarification  of 
what  charges  are  prohihilod  hy  l()()2.14(a)(:i).  Iho 
Muroau  holiovos  that  Iho  |ihraso  "othorwiso 
jirovidod  hy  law"  is  intondod  to  ho  opon-ondod.  and 
calls  for  creditors  to  consider  applicahio  laws  when 
soiling  their  fo(!s.  As  nolcul  in  Iho  proposal.  Iho 
l!ur(;au  does  not  holiovolhal  F(X)/\  s(!ction  7()l(o) 
calls  for  rale  r(!gulalions. 
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“roas()nal)ly  designed”  for  this  purpose) 
and  to  specifically  indicate  that  section 
14(a)(3)  is  not  intended  to  prohibit 
njcovery  of  AMC  fees. 

The  final  rule  al.so  ado|)ts  the 
j)rohihition  in  proposed  ^  1002. 14(a)(3) 
cigainst  charging  for  providing  a  copy  of 
an  apprai.sal  or  other  written  valuation 
"as  re(iuired  under  the  final  rule.” 

While  industry  connnenters  raised  a 
(|nestion  of  wh(;ther  creditors  could 
charge  for  jiroviding  additional  copies 
of  the  same  appraisal  or  other  written 
valuation,  such  as  when  the  a])j)licant 
recpiests  them,  the  Bureau  does  not 
Ixdieve  that  the  regulation  is  unclear  on 
this  point.  The  final  rule,  in 
§  1002.14(a)(1),  nupiires  only  that  the 
creditor  provide  "a  copy”  of  each 
a]jj)raisai  or  other  written  valuation.  'Fhe 
prohibition  against  charging  for  copies 
only  a])plies  to  copies  that  are  "required 
under  the  final  rule.”  Because  the  final 
rule  does  not  recpiire  that  creditt)rs 
provide  more  than  one  copy,  there  is  no 
suggestion  in  the  final  rule  that  creditors 
are  j)rohihited  from  charging  for 
dnjjlicates  or  additional  copies.  If  thev 
do  provide  additional  duplicate  cojiies, 
it  would  not  he  pursuant  to  a 
nuiuirement  in  the  rule.  I’lie  Bureau  also 
does  not  believe  the  rule  recpures,  as 
one  commenter  suggested,  tlie  tracking 
of  mailing  or  copying  costs  and  even 
their  refund  to  the  consumer  to  ensure 
they  are  not  included  in  the  interest  rate 
previously  set.'‘“ 

To  fully  implement  the  i)rohihition  in 
§  1002. 14(a)(3)  against  charging  for 
])roviding  a  copy  of  an  ajjpraisal  or 
other  written  valuation,  the  Bureau  also 
is  amending  the  commentary  to  sample 
disclosure  form  C-t).  Ciomnumt 
Ap])endix  C-l-ii  is  revised  to  remove 
the  sugge.stion  that  a  cnulitor  mav  atld 
text  to  the  disclosure  notifying  the 
ajjplicant  of  the  cost  the  ajjplicant  will 
he  r(;(|uired  to  ])ay  for  a  copy  of  the 
report. 

The  Bureau  declines  to  add  an 
exception  in  the  final  rule  to  the 
re(|uirement  to  provide  copies  of 
a]q)raisals  and  other  written  valuations 
where  the  apjilicant  has  not  paid  the  fee 
for  the  appraisal  or  other  writt(m 
valuation.  Section  l()()2.14(a)(2)(ii)  of 
Regulation  13  currently  calls  for 
])roviding  the  co|)y  after  receipt  of  the 
nupiest,  the  report,  or  reimhur.sement  for 


•‘•vXs  noted  in  coinnKuil  14(a)(.'{)-2.  llu; 
|)roliil>ition  against  charaing  tor  (:()i)i(!s  is  dosignod 
to  |)r(!vi!nt  an  incaisiso  of  cliarges  within  a  spiualic 
transaction  l)ascd  upon  tin;  tropics  that  must  l>o 
provided,  lluis  a  creditor  would  he  prohihitiul  trom 
imposing  a  line-itian  lee  for  providing  copicis.  or 
from  adjusting  otlier  line  item  fees  based  u|)on  the 
copies  that  are  provichid  (for  example,  increasing 
the  points  and  fees  in  the  closing  statement  above 
the  amount  specified  in  the  loan  estimate  to 
account  for  costs  of  co))ies  that  are  Ixnng  provided). 


tho  ri;j)ort,  "whichovnr  is  last  to  occur.” 
As  proposed,  §  1002. 14(a)(2)  would  no 
longer  have  ha.sed  the  timing  of 
disclosure  upon  the  rec(!i])t  of  payment. 
The  Bureau  iHilieves  this  approach  is 
consi.stent  with  the  language  of  ECOA 
section  701(e)  as  amended.  The 
st.itutory  timing  retpiintment  concerning 
|)roviding  copies  contains  no  reference 
to  receipt  of  reimhur.sement  for  the 
valuation  from  the  apj)licant.  Moreover, 
ECOA  .section  701(e)(4)  specifically 
states  that  “notwithstimding”  the 
creditor’s  ability  to  charge  a  rea.sonahle 
fee  to  reimhurse  the  creditor’s  appraisal 
co.sts,  the  creditor  “shall  j)rovide”  the 
copy  at  no  adrlitional  cost.  The  Bureau 
does  not  believe  that  conditioning  the 
creditor’s  obligation  to  jirovide  copies  at 
no  additional  cost  on  the  ap])licant’s 
reimhur.sement  of  the  costs  of  the 
apprai.sal  or  other  written  valuation 
would  he  consi.stent  with  legislative 
intent  as  expressed  in  ECQA  section 
701. 

The  Bureau  understands  the  need  for 
creditors  to  manage  payment  risks.  'I’he 
final  rule  does  not  affec;t  the  ahilitv  of 
cnulitors  to  recpie.st  up-front  payment 
from  ajjplicants  before  aj)j)raisal.s  or 
other  written  valuations  are  ordered 
(which  vvoidd  protect  creilitors  even  if 
the  application  is  withdrawn, 
incomplete,  or  denied),  to  collect 
])ayment  at  consummation  or  account 
oi)ening,  or  to  undertake  other  efforts  to 
collect  the  fee  if  the  transaction  is  not 
consummated  or  the  account  is  not 
opened.  The  Bureau  therefore  declines 
to  adopt  this  exception  suggested  by 
comments  it  received. 

14(a)(4)  Withdrawn,  Denied,  or 
Incomjdete  Applications 

ECOA  section  701  (e)(1)  requires 
])roviding  copies  of  the  appraisals  or 
other  written  valuations  “whether  the 
caeditor  grants  or  denies  the  aj)})licant’s 
retpiest  for  credit  or  the  application  is 
incomjjlete  or  withdrawn.”  The  Bureau 
therefore  j)ro])osed  in  §  1002. 14(a)(4) 
that  the  requirements  of  §1002. 14(a)(1) 
also  apj)ly  whether  creilit  is  extended  or 
denied  or  if  the  apj)lication  is 
incom])lete  or  withdrawn.  Specificallv, 
creditors  would  he;  recpiired  to  provide 
copies  of  ajjprai.sals  and  other  written 
valuations  even  in  situations  where  an 
ai)])licant  provides  only  an  incomplete 
application. 

Public  connnents.  'I’wo  national 
a.ssociations  of  creditors  suggested  that 
the  Bureau  use  its  adjustment  authority 
under  EfXlA  to  eliminate  the  statutory 
reejuirement  to  j)rovide  copies  of 
ap})rai.sal.s  and  other  written  valuations 
where  an  a])j)licant  withdraws  from  the 
a])j)lication  ])roce.ss  before  indicating  an 
intent  to  i)roceed.  Th(!se  commenters 


argued  that  the  valuation  is  not  relevant 
to  the  withdrawing  apjjlicant,  and 
jjroviding  a  copy  would  impose  an 
unnecessary  co.st. 

Discussion.  Dodd-P’rank  Act  .section 
1474  amended  E(X)A  section  701  (e)  to 
require  providing  copies  of  aj)prai.sal.s 
and  other  written  valuations  even  in 
cases  where  the  a])plication  is 
withdrawn.  The  statute  did  not 
distingui.sh  between  withdrawals  that 
occur  before  or  after  declaring  an  intent 
to  j)roceed  with  the  transaction.  While 
the  commenter  suggestcid  the  Bureau 
should  exerci.se  its  exception  authoritv 
in  ca.ses  in  which  the  application  is 
withdrawn  before  the  applicant 
expresses  an  intent  to  proceed,  the 
Bunum  is  not  ])ersnaded  there  is  a  basis 
for  doing  so  here.  The  “intent  to 
j)roceed”  standard  governs  whether  fees 
can  he  charged  to  applicants  under 
Regulation  X,  which  implements 
RESBA,  and  not  when  aj)pl leant. s  have 
a  protected  interest  against 
di.scrimination  under  ECXIA.  'I’he 
Bureau  does  not  believe  that  the 
purpose  of  ECOA  in  j)reventing, 
detecting,  and  remedving 
discrimination  would  he  .seivtul  by 
providing  such  an  exception.  Under 
Regulation  X,  §  1024. 7(a)(4).  the  intent 
to  ])roceed  comes  after  the  ap])licant  has 
received  a  good  faith  estimate  (or  a 
revised  good  faith  estimate),  which 
(|uote.s  loan  terms  to  aj)plicant.s  and 
which  could  he  ha.sed  upon  an  ap])raisal 
or  other  written  valuation.  Indeed,  in 
some  cases  the  very  reason  that  the 
consumer  elects  to  withdraw  the 
a])plication  may  he  the  residt  of  what 
the  lender  has  said  or  done  in  response 
to  the  apprai.sal  or  other  valuation,  for 
example  by  changing  the  interest  rate 
based  on  a  lower-than-exjjected  loan  to 
value  ratio.  Therefore  the  text  of 
§  1002. 14(a)(4)  is  adopted  as  jiroposed. 

14(a)(.'i)  Copies  in  Electronic  Form 

The  Bureau  believes  that  it  is 
appropriate  to  allow  creditors  to  provide 
ap])licants  with  coi)ies  of  apj)raisal.s  and 
other  written  valuations  in  electronic 
form  if  the  applicant  consents  to 
receiving  the  coj)ie.s  in  such  form. 
Accordingly,  the  Bureau  ])ro])osed  that 
§  1002.14(a)(.'i)  permit  co])ie.s  of 
aijpraisals  and  other  written  valuations 
retiuired  by  §  1002.14(a)(1)  to  he 
provided  to  the  apjjlicant  in  electronic 
form,  subject  to  com])liance  with  the 
consumer  con.sent  and  other  applic;al)le 
provisions  of  the  Electronic  Signatures 
in  Clohal  and  National  Commerce  Act 
(E-Sign  Act)  (1.5  IJ.S.C.  7001  cl  scq.).*'^ 


"‘’As  notod  ill  tho  propD.sal.  S  1()02.4((1)(2)  of 
K(!<;ulation  B  curronllv  provides  that  tho  disclosiiros 

(x)nliniHHi 


7234 


Federal  Register/ Vol.  78,  No.  21 /Thursday,  January  31,  2013/Kules  and  Regulations 


Public  commmis.  Several  industry 
coinmenlers  sujjported  the  ojjtion  of 
I'.onsent-hased  electronic,  delivery.  Two 
lenders  suggestcid  the  IvSign  Act 
consent  j)rocess  is  hiirdensoine.  and 
should  not  he  nKjuinul:  one  industry 
coininenter  suggested  that  the  E-Sign 
Act  consent  j)roce.ss  is  important, 
however. 

Discussion.  The  Bununi  helicn  es  that 
application  of  the  E-Sign  Act  to  the 
ehnlronic  disclosure  of  copies  of 
a|)prai.sals  and  other  written  valuations 
is  appropriate,  and  the  final  rule 
maintains  this  condition.  While  one 
commenter  noted  that  the  aj)j)raisal  is 
not  a  contract  document.  Section  101  (a) 
of  the  E-Sign  Act  governing  electronic 
signatures  in  contracts  is  not  the 
provision  at  issue  here.  Rather.  Section 
101(c)  of  the  E-Sign  Act.  1.5  IJ.S.C. 

7001  (c).  governs  consent  for  provision 
of  consumer  disclosures  hy  electronic 
means.  The  commenter  therefore  has 
not  articulated  a  basis  for  tnuiting  copies 
of  ap])raisals  and  other  written 
valuations  as  falling  outside  the  .scope  of 
.Section  101(c).  In  any  event,  however, 
applying  the  E-.Sign  Act  recpiirements  to 
provision  of  copies  of  apj)raisal.s  and 
other  written  valuations  hy  electronic 
means  would  not  force  creditors  to 
institute  E-.Sign  Act  comi)liance 
proc(!dures.  ('.reditors  could  simjilv 
choo.se  not  to  provide  the  co])ie.s  hy 
electronic  means. 

The  Bureau  al.so  notes  that  because 
the  disclosure  required  hy 
§  1002.14(a)(2)  is  a  written  di.sclosure 
nujuinid  hy  Regulation  B.  1002.4(d)(2) 
will  permit  that  disclosure  to  he 
provided  electronically  hastul  u])on  a 
con.sent  given  in  comj)liance  with  the  E- 
.Sign  Act.  There  is  no  neecl  to  restate  this 
point  in  a  separate  provision  within 
§  1002.14.  As  di.scussed  at  the  beginning 
of  the  section-hy-.section  analysis  above, 
the  Bureau  is  revising  the  electronic 
di.sclosure  jirovision  in  §  1002.4(d)(2). 
however,  to  ensure  its  excej)tion  can 
apj)ly  to  the  new  notice  recpiired  hy 
§  1002. 14(a)(2)  of  the  final  rule,  which 
replaces  the  consunuir  notice  recjuinul 
hy  existing  §  1002.14(a)(2)(i).  While  this 
change  was  not  ])roposed  in  the 
|)roposal.  this  revision  is  necessarv  to 
maintain  the  consistency  of  cross- 
references  in  Regulation  B  and  its 


r(!<|uir(!d  to  Im;  provided  in  \vrilin}>  l)V  R(!guhition  H 
niiiy  Im!  providcMl  to  llit!  iipplicanl  in  el(H:lroni(:  tonn. 
sulrject  to  cotnpliiince  with  the  consiinuir  consent 
and  other  applical)l(!  provisions  of  the  l•^.Si)•n  Act. 
While  S  11102. 4(d)(2)  refers  to  writttni  ‘■disclosnr<!s", 
the  K-Si{;n  Act  also  applies  more  hroadiv  to 
"inforination  ndating  to  a  transaction"  that  is 
nxpiir(Hl  to  he  made  availahh;  in  writing.  15  Ih.S.Ci. 
70t11(c)(l).  Tims  the  proposal  sought  to  clarify  that 
th(!  r(!i|uirements  of  the  K-.Sign  Ai:i  also  would 
apply  to  providing  copies  of  appraisals  and  otluM' 
written  valuations. 


existing  a])|)roach  to  electronic 
disclosure  of  the  consumer  notice 
retpiired  under  §  1002.14.  In  jiiirticuliir. 
existing  §  1002.4(d)(2)  allows  the 
creditor  to  provide;  written  disclosures 
retpiired  hy  certain  specified  provisions 
of  existing  Regulation  B.  including 
existing  1002.14(a)(2)(i),  electronically 
without  regtird  to  consumer  con.sent  or 
jirovisions  of  t lit;  E-.Sign  Act,  if  the 
dischisure  “accompan|ie.s|  an 
apiilication  acce.s.sed  by  the  applicant  in 
electronic  form.”  The  Bureau  believes 
this  cros.s-reference  in  §  1002.4(d)(2)  to 
the  notice  requirement  in  §  1002.14(a)(2) 
should  he  maintained,  for  the  same 
reasons  the  Board  did  not  apply  the  E- 
.Sign  Act  reipiirements  to  di.sclosures 
provided  with  tin;  a])plication.'‘'‘  In 
addition,  creditors  could  choose  to 
provide  the  notice  as  an  accompanying 
disclosure  with  the  ajiplication,  which 
would,  hy  definition,  he  jirovided 
within  three  business  days  of  the 
apjilieation  as  n;(piired  hy  this  final 
rub;.'’'*  Therefon;,  the  cro.ss-reference  is 
being  iqnlated  to  r(;llect  the  citation  to 
the  di.sclosure  provision  in  the  final 
rule.  S  1002. 14(a)(2). 

Removal  ofExenqition  forCa'(;dit 
Unions 

The  Board's  19‘)3  Final  Rule  on 
Providing  Aiipraisal  Rejiorts  (1903  Final 
Rule)  provided  in  S  1992.14(1))  that 
cr(;dit  unions  were  ex(;mpt  from  the 
r(;ciuirement.s  in  ^  1992.14(a)  to  provide; 
co])ies  of  apprai.sals  u|)on  r(;(iuest,  if  not 
provided  routin(;lv.  .See  .58  FR  ().5().57. 
9.5999  (Dec.  19.  1993).  In  the  1993  Final 
Rule,  the  Board  pointed  to  ])re-existing 
NCIJA  regulations,  and  how  they 
already  reepiired  cr(;dit  unions  to 
j)rovide  copies  of  appraisals  upon 
reque.st.'"  The  Board  al.so  cited  the 


'■"Tin;  Bun;im  notes  that  tin;  Board  adopted  this 
exee|)tion  to  the  nspiir(;ments  of  tin;  K-.Sign  Act  for 
(:(;rtain  dis(:losur(;s  r(;(|uired  in  K(;gulation  B  in 
amendm(;nts  to  provide  guidance;  on  el(;ctronic 
d(;liv(;rv  of  disclosiir(;s.  For  tin;  same;  r(;a.sons  that 
tin;  Board  cit(;d.  the  Bureau  believes  that  pt;rmitting 
the  disclosun;  re(|uir(;d  in  1111)2. 14(a)(2)  to  lx; 
provid(;d  without  regard  to  the  consuim;r  cons(;nt 
or  oth(;r  provisions  of  tin;  FT-Sign  Ai:t  wln;n  tin; 
disclosun;  accom|)anies  an  application  tin; 
consumer  acc(;ss(;s  i;li;ctronically  eliminat(;s  a  "a 
pot(;ntial  significant  hurd(;n  on  (;lectronic 
commerce  without  incr(;asing  the  risk  of  harm  to 
consumers."  72  FK  ti:t445.  li:t44H  (Nov.  <).  201)7). 

'■''This  option  would  not  n(;cessarily  he  availalile 
for  all  transactions.  For  example,  if  the  2012  TII.A- 
KF.SI’A  I’roposal  is  finali/.ed  as  |)ropos(;d.  the 
appraisal  notii:(;  will  he  re(piir(;d  to  he  included  in 
the  int(;grat(;d  TII.A-KF.SI’A  Loan  Fstimate.  The 
exc(;ption  und(;r  S  1002.4(d)(2)  would  not  he 
triggered  hy  a  Loan  Fstimate  disclos(;d  aft<;r  the 
ap|>li(uition.  rather  than  accompanying  the 
application. 

■".S’cf  12  OFR  701.:i1(c)(3),  which  curr(;ntly 
provid(;s: 

Fiach  Fed(;ral  cr(;dit  union  shall  make  available, 
to  any  r(;t)U(;.sting  m(;mh);i7applicant.  a  cojiy  of  the 
appraisal  used  in  connection  with  that  m(;mher's 


logishitivo  history  of  the  1991  ECOA 
amoiidmoiits.  which  indicated  (Aingrcss 
was  awan;  of  those  pre-existing 
regulations  and  thus  did  not  intend  to 
modify  them."'  Accordingly,  the  Board 
found  it  nnneces.sarv  to  retpiire  tinder 
Regulation  B  what  the  N(3)A  alreadv 
retpiired  under  its  own  regulations. 

Untler  today’s  version  of  the  N(3IA 
regulation,  12  UFR  791 .31  (c)(.5).  Federal 
credit  unions  are  still  retpiired  tt)  make 
available  tt)  any  retjuesting  memher/ 
ap|)lit;ant  a  t;t)j)y  t)f  the  appraisal  iisetl 
in  t:t)nnt;t;tit)n  with  that  memher’s  real 
estate-relatetl  loan  iq)])lit:ation. 

However,  as  tle.sta  ihetl  above,  the  Dt)tltl- 
Frank  At;t  amentlments  tt)  EU.OA 
remtivetl  the  prior  provisions  of  section 
791  (e)  anti  rt;plat;etl  them  with 
retpiirements  that  were  signifitaintly 
hrt)atlt;r  in  .st;o])e.  Unlike  the  prit)r 
provisions  of  set:tit)n  791(e).  .setdion 
791(e)  as  amentletl  requires  cretlitttrs  to 
provide  cojiies  of  till  valuatit)n.s,  anti  nt)t 
only  apprai.sals:  .set:tion  791  (e)  also 
rt;t]nirt;.s  that  t;rt;tlitt)rs  prt)vitlt;  these 
t:t)pies  autt)matit:ally,  rather  than 
:illt)wing  them  tt)  he  ])rt)vitletl  ujion 
rt;tpit;st.  Thus  amentletl  setdion  791(e) 
giiariintees  th;it  ap])Iit:ants  will  ret:t;ivt; 
t:t)pit;s  of  valuatit)ns  that  art;  pt;rft)rmetl, 
intdutling  non-a])])rai.sal  valuations,  anti 
rt;g;irtllt;ss  t)f  whether  applit:ants 
s])t;t:ifit:ally  retpiest  the  t;t)j)it;.s.  In 
atltlitit)!!,  neither  .st;tdit)n  1474  t)ftht; 
Dt)tlti-Frank  At:t  nor  its  lt;gislative 
histt)ry  rt;ft;rs  tt)  an  ext;eptit)n  ft)r  i:rt;tlit 
nnit)ns  .suhjet:t  tt).  <tntl  t:omplying  with, 
the  prt)visit)n.s  t)f  the  N(',IJA  regulatitms 
relating  to  making  a])j)raisals  available 
iq)t)n  retpiest.  At:t;t)rtlingly,  the  Bureau 
])rt)])o.st;tl  tleleting  the  exemjition  for 
t:retlit  imitms  prtivitletl  in  ^  1992.14(1)). 

Public  conunent.  Mt).st  taetlit  union 
t:t)mmt;ntt;rs  urgetl  the  Bureau  to 
maintain  the  t;xemptit)n  for  t:rt;tlit 
unions,  sugge.sting,  for  examjile,  that  the 
existing  rule  (retpiiring  tlist:losnrt;  t)n 
retpiest)  he  maintainetl  anti  that  taetlit 
unions  tlitl  not  neetl  tt)  he  t:t)vt;retl  hy 
the  new  rule  ht;t:ause  tht;y  were  nt)t  a 
t:au.se  of  the  finant:ial  t;risis  that  the 
Dotltl-Frank  Act  was  intentletl  to 
atltlrt;ss.  One  t)f  the  t;onimt;ntt;rs  arguetl 
that  the  Bureau  .sht)ultl  maintain  the 


r(;al  i;stiil(;-r(;liiU;d  loan  a|)|)lication.  Tin;  iip|)rai.sal 
shall  lx;  availahh;  for  a  period  of  25  months  aft(;r 
llu;  applicant  has  received  notice;  from  the;  F(;d(;ral 
credit  union  of  the  action  tak(;n  hy  tlx;  F(;d<;ral 
cr);dit  muon  on  the  real  (;state-r(;lat(;d  loan 
application. 

■'.S.  R(;pt.  Ifi7.  1t)2nd  Cong.,  at  DO  (lOOl ).  The 
.Senatt;  Report  stated  as  follows:  “R(;gulations  hv  tin; 
National  Cr(;dit  Union  Administration  (NCIIA) 
curn;ntlv  r(;(|uire  credit  unions  to  make;  apprensids 
aviiiliihle;  withe)ut  re;g<n'el  tee  whet  hies  paiel  leer  the; 
ieppriiisahll  te;st|sic)  this  le;gislatie>n  is  neet  inte;nele;el 
tee  meeelifv  theese;  NCll/\  re;gulatie)ns.  Ne;ithe;r  is  the; 
le;gishitie)n  inte;nele;el  tee  i)ffe;c.t  the;  e:uiTe;nt  eiusteem  eef 
manv  le;nele;rs  re)Utine;lv  te)  preeviele;  eieepies  e)f 
iipin'iiisal  re;pents." 
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exeinjition  in  order  to  allow  the  NGIIA 
to  amend  its  regulations  to  conform  to 
section  701  (ej  of  ECOA.  .Some  of  these 
commenters  suggested  the  pro])osed 
rule  would  he  burdensome,  particularly 
wlnai  viewed  in  combination  with  the 
other  rules  being  im])lemented  under 
the  Dodd-Frank  Act.  One  credit  union 
.stated,  however,  that  it  understood  the 
Ifureau’s  propo.sed  rationale  for 
removing  the  exemi)tion  in  Regulation 
13.  An  appraisal  industry  commenter 
also  stated  that  it  supportcul  removing 
the  exemption. 

Discussion.  As  not(!d  in  the  j)ropt).sal. 
Congress  did  not  exclude  credit  unions 
from  the  recjuirements  of  ECOA  section 
701  (e),  and  the  legislative  history  of  the 
Dodd-Frank  Act  did  not  suggest 
Congress  intended  to  exclude  credit 
unions,  unlike  when  Congress  adopted 
the  previous  version  of  section  7()l(e)  in 
1991.  Moreover,  even  assuming  credit 
unions  may  have  had  a  lesser  role  in 
})recipitating  the  financial  crisis  to 
which  the  Dodd-Frank  Act  responded, 
the  purposes  of  ECOA  include 
preventing  and  remedving  unlawful 
discrimination  in  credit  transactions.  13v 
including  the  reciuirement  to  ])rovide 
copies  of  appraisals  and  other  written 
valuations  in  ECOA.  Congress  made  the 
judgment  that  enhanced  tran.s])arency  of 
appraisals  and  other  written  valuations 
would  further  these  pnr])oses.  In 
addition,  ap])licants  to  credit  unions 
have  an  (Kpial  interest  in  the  protection 
and  remedies  afforded  by  ECOA  as 
applicants  to  other  creditors.  Failure  to 
aj)i)ly  the  rule  to  credit  unions  would 
result  in  apjjlicants  to  these  creditors 
not  having  the  same  guarantees  of 
rec:eiving  coi)ies  of  ajjprai.sals  and  other 
written  valuations  jjromptly  (regardle.ss 
of  whether  they  recjuest  them),  or  of 
receiving  cojiies  of  non-ajjpraisal 
valuations  at  all.  In  addition,  the  Bureau 
is  not  persuaded  by  the  comments  that 
the  final  rule  imjjlementing  .section 
701  (e)  would  impose  a  significant 
additional  burden  on  creditors,  as  credit 
union  commenters  did  not  establish  that 
credit  unions  do  not  follow  the  general 
indu.strv  practice  of  providing  copies  of 
apjjraisals  to  ajjplicants  in  first  lien 
transactions."-  The  Bureau  therefore  is 
not  persuaded  that  the  standards  for 
exercising  its  exception  authority  are 
met,  whether  uiuler  section  7()3(a)  of 
I'iCOA  to  effectuate  the  purposes  of,  or 

^-llu!  liunMU  nlso  (loos  nol  iMtliino  lluit  tlic  fiiiiil 
i'ul(!  iinpUniuMitiiig  section  7()1((!)  iitfocts  llu;  iil)ilitv 
(li Cnulil  unions  to  complv  witli  llio  oxisting  NOtIA 
rogulatioiis  at  12  Cl'K  7()1.:tl((:)(.S).  Cinuiil  unions 
tlial  comply  witli  tlio  final  riilo  n!(|uiring  elisclosuro 
ol  appraisals  and  other  valuations  to  a|)plicants  also 
would  In;  ahlo  to  comply  with  existing  NOIIA 
regulations  by  maintaining  appraisals  on  file  lor  the 
specified  lime  period  for  provision  uiion  request. 


foster  compliance  with,  ECOA  or  under 
section  14().'j(l))  of  the  Dodd-Frank  Act 
to  protect  the  interests  of  consumers  and 
the  public.^'*  Accordinglv,  the  final  rule 
does  not  include  an  exemption  for 
cretlit  unions. 

14(1))  Definitions 

As  discussed  below,  the  Bureau 
proposed  to  define  three  terms  in 
§  1002.14(1)).  'flu;  Bureau  also  retjuested 
comment  on  whether  there  are 
additional  terms  that  should  he  defined 
for  ])nr])oses  of  this  rule  and  how  he.st 
to  define  those  terms  in  a  manner 
consi.stent  with  ECX)A  section  701(e). 

14(1))(1)  (k)nsunnnation 

As  discussed  above,  for  clarity  and  to 
he  consi.stent  with  other  similar 
regulatory  retpiirements  under  TILA  and 
RE.SPA.  the  Bureau  pro])osed  that 
§  1002.14(a)(1)  use  the  term 
“consummation”  in  place  of  the 
statutory  term  “closing.”  The  Bureau 
j)ropo.sed  to  define  the  term 
“consummation”  in  §  1002.14(1))(1)  as 
the  time  that  a  consumer  becomes 
contractually  obligated  on  a  credit 
tnm.saction.  This  definition  mirrors  the 
definition  of  the  term  provided  in 
§  102().2(a)(13)  of  Regulation  Z. 

The  Bureau  akso  |)roj)o.sed  two 
comments  to  clarify  the  meaning  of  the 
term  “consummation.”  First,  comment 
14(h)(l)-1  was  propo.sed  to  clarify  that 
the  (piestion  of  when  a  contractual 
obligation  on  the  consumer's  part  is 
created  is  a  matter  to  he  determined 
under  a])j)licahle  law;  j)roj)osed 
§  1002.14  does  not  make  tliis 
determination.  A  contractual 
commitment  agreement,  for  exam])le, 
that  under  a])plicahle  law  hinds  the 
con.sumer  to  the  credit  terms  would  he 
consummation.  Cionsummation, 
however,  does  not  oi:cur  merely  because 
the  consumer  has  made  some  financial 
investment  in  the  transaction  (for 
example,  by  paying  a  nonrefundahle  fee) 
unless,  of  course,  applicable  law  holds 
otherwise.  Second,  comment  14(h)(l)-2 
was  pro|)osed  to  clarify  that 
consummation  does  not  occur  when  the 
con.sumer  becomes  contractually 

l)(!s|)ito  coiniiunitiir  suggn.slions  lhal  thi;  Btinxiii 
c:()ul(l  wail  to  sea;  if  NCIIA  adophul  its  own  ruli!.  Iho 
Dodd-Fiank  Act  dons  nol  suggnsi  il  is  llin 
rnsponsihilily  of  NC.HA  lo  issnn  such  a  ruh;  iinchir 
hCOA,  hacked  hv  Ihn  nMiKulins  whicli  IXiOA 
provid(!s.  .Snclion  lOH.S  of  lln;  Dodd-Frank  Acl 
aiiKnidnd  fXlOA  lo  Iransfnr  IXX)A  ndninaking 
anihorily  (including  aulhorilv  under  IXX)A  siudion 
701  (el)  lo  lh(!  Itureau.  .Seclion  lOlil  of  the  Dodd- 
Frank  Acl  also  Iranslerred  consniner  financial 
proleclion  funclions  of  Iho  NCXIA  lo  Ihe  Huristu.  In 
any  evenl.  if  Ihe  N(XIA  were  lo  anunul  ils  rules  in 
a  manner  consisleni  will)  s(!Clion  701  (e).  Ihe  liureau 
would  review  lhal  regulalion  and  consider  any 
c:ons(!quences  lhal  regulalion  could  have  on  Ihe 
a))|)licalion  of  Ibis  final  ride  loiaiulil  unions. 


committed  to  a  sale  transaction,  unless 
the  consumer  also  becomes  legally 
obligated  to  acce])t  a  jiarticular  credit 
arrangement. 

Public  conuuents.  The  Bureau 
received  very  few  comments  on  this 
definition.  ()ne  industry  commenter 
suggested  the  term  would  he  confusing 
in  the  case  of  a  rescindahle  transaction, 
and  also  (pieried  whether 
consummation  would  occur  when  the 
lender  i.ssues  a  loan  commitment.  One 
commenter  suggesteci  the  term  is  not 
])lain  English. 

Discussion.  Tlie  lack  of  industry 
comments  on  use  of  the  term 
“consummation”  suggests  that  indu.strv 
is  familiar  with  the  meaning  of  the  term. 
Consummation  is  a  term  that  is  defined 
elsewhere  in  regulations  and  used 
throughout  mortgage  regulations.  The 
Bureau  believes  it  is  appropriate  to  use 
here  for  consi.stency  and  precision  for 
clo.sed-end  transactions,  and  that  given 
its  common  usage  confusion  is 
unlikely.^-*  In  any  event,  for  clarity,  this 
final  rule  adojits  the  propo.sed 
comments  14(h)(l)-l  and  2  clarifying 
the  meaning  of  “consummation;”  this 
guidance  mirrors  longstanding  guidance 
in  Regulation  Accordingly,  the  final 
rule  thus  maintains  the  definition  of  the 
term  “consummation”  as  proj)o.sed. 

14(h)(2)  Dwelling 

'file  Bureau  pro])o.sed  that 
§  1002. 14(h)(2)  retain  the  definition  of 
the  term  “dwelling”  in  current 
S  1002.14(c).  Specifically. 

1002.14(h)(2)  pro])osed  to  define  the 
term  “dwelling”  as  a  residential 
structure  that  contains  one  to  four  units 
whether  or  not  that  structure  is  attached 
to  real  proi)erty,  and  including  hut  not 
limited  to  an  individual  condominium 
or  cooperative  unit,  and  a  mobile  or 
other  manufactured  home. 

Public  conunent.  Indu.strv 
commenters  asked  the  Bureau  to  clarify 
several  a.s])ects  of  the  definition  of 
“dwelling.”  For  example,  several 
commenters  asked  the  Bureau  to  clarify 
in  the  final  rule  whether  the  definition 
of  “dwelling”  refers  onlv  to  an  owner- 
occupied  dwelling,  or  to  any  residential 

Siiclion  :i(2)((;)  ol  llu!  IMain  Wrilinj’  Acl  of  21)10 
(ixcliuhi.s  ro»ulalion.s  IVoni  llu:  .scope  of  il.s 
nxpiirciiicnls.  hi  aiiv  cvoiil.  Ihc  Icrm 
"consiiminalion''  need  nol  he  included  in  Ihe 
disclosure  applicanis  will  receive  under 
§  1IH)2.H(a)(2)  and  is  nol  included  in  Ihe  sample 
disclosure. 

'■"•The  liureau  also  does  nol  a^ree  wilh  Ihe 
conuneni  suageslina  lhal  consummalion  could 
occur  al  Ihe  end  of  ihe  rescission  period.  TIL.A 
specificallv  defines  ils  rescission  righl  as  arisiii” 
■following  Ihe  consummalion  of  Ihe  Iransaclion." 
U)  U.S.ti.  lli:{5(a).  such  lhal  the  existence  of  a 
rescission  period  after  consummation  under  TILA 
would  not  affect  the  pre-consummation  liming 
.standards  in  this  final  rule. 
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dwelling  regardless  of  the  a])])li(:ant's 
nisidenee  in  the  building.  Several 
cominenters  in  the  manufactured 
housing  industry  also  recjuested  that  the 
definition  of  "dwelling”  exclude 
residential  structures  that  are  not 
attached  It)  the  real  jiroperly.  such  as 
nicreational  vehicles  and  house  boats,  as 
well  as  manufactured  homes  when 
titled  as  chattel.  Further,  some  industry 
commenter  asked  for  clarification  on 
whether  the  rule  applies  to  commercial 
tran.sactions.  Some  of  these  comments 
reijue.sted  that  the  final  rule  exclude 
commercial  transactions  even  when 
they  involve  a  first  lien  on  a  dwelling. 
One  commenter  argued,  however,  that 
covering  commercial  transactions  would 
jmnnote  eilucation.  knowledge,  and 
creditor  safety  and  soundness  by 
ensuring  applicants  are  aware  of  the 
appraisals  and  other  valuations  on 
which  the  credit  decisions  are  based.  In 
addition,  some  industry  cominenters 
reipiested  clarification  on  whether  the 
final  ride  would  cover  certain  multiple 
residence  situations  involving  a  single 
lot,  such  as  three  four-unit  buildings 
situated  on  a  single  land  jiarcel  and 
operated  as  one  small  12-unit  ajiartment 
complex.  Finally,  one  commenter 
suggested  the  definition  of  "dwelling” 
he  harmonized  with  the  definition  in 
Regulation  C  promulgated  under  the 
Home  Mortgage  Disclosure  Act  (HMI3A). 
which  is  not  limited  to  one-to-four- 
family  structures,  while  another 
commenter  suggested  the  definition  he 
limited  to  single-family  housing. 

Discussion.  The  final  rule  does  not 
exclude  business  credit  when  it  is 
.secured  by  a  first  lien  on  a  dwelling 
hecaiKse  husine.ss  credit  is  covered  by 
F("()A  and  Regulation  B.  EtX)A  .section 
701  (e)  a])plies  to  a  "creditor”,  a  term 
that  FCOA  section  7()2(e)  defines  hv 
reference  to  the  term  "credit”  in  section 
7()2(d).  Section  702(d)  of  ECOA  does  not 
limit  the  term  "credit”  to  credit  for 
per.sonal.  family,  or  household 
purjioses,  and  Regulation  B  has  long 
interpreted  “credit”  to  include  personal 
and  “business  credit.”  See  comment 
1002.2(j)-l  (disciKssing  definition  of 
“credit”  in  §  1002.2(j)): ^  1002.2(g) 
(definition  of  “hnsiness  credit”).^^ 

'rims,  the  final  rule  covers  applications 


(:<iiiim(!nl  pidvidiis  tliiil  “luliuhir 
Ko^uliilion  It.  <1  li'iinsactidii  is  credit  il  lliere  is  a 
ri}*lil  Id  del(!i'  payment  (d  a  debt — nsf^ardless  (d 
wiiellier  llu!  cnsdil  is  lor  |MM'Sdnal  or  commercial 
piirpds(!s.  tlu(  numl>er  (d  inslidinumis  r(!(|uired  lor 
■'((paynumt.  or  wluillier  the  Iransaclidii  is  siil)j(!Ct  to 
a  tinaiice  cluir^(!.'' 

R((f^nlalidn  H  ••enerallv  us(!s  tin?  I(!rm  "business 
cntdil"  \vli(!re  unicpie  or  dilfenini  re(|uir(Mnents  arc! 
applicul  to  lnisiiu!ss  or  cdinimircial  Iransaclions.  'I'lu! 
tinal  rule  dd(!s  not  adopt  spcccial  or  dill(!renl 
n!(piir(!menls.  and  Iberelore  uniformly  usijs  Ibe  Icirm 
"cnwlil." 


for  business  credit  to  he  secnriul  by  a 
first  lien  on  a  dwelling. 

The  final  rule  adojits  the  definition  of 
"dwelling”  as  proposed.  When 
describing  the  transactions  subject  to 
section  701(e)  of  E(X)A,  Dodd-Frank  Act 
.section  1474  used  the  term  “dwelling”, 
which  has  been  defined  in  1002.14(c) 
as  follows:  “|T|he  term  dwelling  means 
a  residential  .structure  that  contains  one 
to  four  units  whether  or  not  tluit 
structure  is  attached  to  nsil  property. 

The  term  includes,  hut  is  not  limited  to. 
an  individual  condominium  unit,  and  a 
mobile  or  other  mannfactunul  home.” 
('liven  that  this  definition  was  in  place 
when  (Xmgress  amended  E(X)A  .section 
701(e)  and  used  the  term  “dwidling”  in 
specifying  the  scojie  of  the  reijuirement. 
the  Bureau  believes  that  it  is  ajijiropriate 
to  continue  to  use  the  exi.sting  definition 
of  “dwelling.” 

The  definition  of  “dwelling”  in 
§  1002.14(c)  reijuires  that  the  unit  he  a 
"residential  structure”,  but  does  not 
reipiire  that  it  he  “owner-occupied.”  As 
a  result,  the  ri!(]uirements  of  the  final 
rule  can  apply  to  transactions  involving 
one-to-fonr-unit  residential  structures 
that  may  he  business  or  commercial  in 
nature,  including  for  investment 
purpo.ses.  Bityond  this,  whether  a 
transaction  meets  thi;  definition  will 
depend  on  the  facts  and  circum.stances. 
Because  tnm.saction  .structures  can  varv 
widely,  the  Bureau  does  not  believe  it 
would  he  efficient  or  approjiriate  to  try 
to  address  all  such  variations  in  the  text 
of  the  rule  or  the  commentary.^'' 

'file  definition  of  “dwelling”  in 
Regulation  B,  1002.1 4(c),  currently 
includes  a  residential  .structure 


''‘This  (t(!rmili()n  also  is  similar  to  IIk!  (l(!rinilion 
of  (Iwolliiig  in  R(!}>ulalion  ().  which  covrirs  "a 
rosidcnlial  siriicima!  (wluitluir  or  not  allacluul  to  real 
prop(!rly)  located  in  a  slate  of  IIk!  llnil(!d  .Stales  ol 
Anu!rica.  tiu!  District  of  Columbia,  or  tiu! 
Commoinvi!altb  of  I’miiio  Rico.  The  term  includes 
an  individual  condominium  unit.  coo|)(!raliv(!  unit, 
or  mobile  or  mamdactunid  home."  12  CKR  lll().'1.2. 
TIu!  liureau  do(!s  not  believe  till!  Rii^ulalion  C 
(Uifinition  should  Ix!  adopt(!d  for  this  nde.  Iiowevi!!'. 
The  R(!^ulalion  C  (kifinilion  could  hroachai  llu! 
scop(!  of  the  final  rule  beyond  one-lo-four  family 
dw(!llin^s.  while  it  is  unclear  that  fTXlA  section 
71)1  (e)  as  anu!nd(!d  conl(!mplal(!d  this  nisult. 

■■'With  r(!specl  to  the  (!xam|)i(!  rais(!d  by  a  cnalilor 
and  two  national  ciaxlitor  a.ssocialion.s — thre(!  four- 
unit  buildings  op(!rated  as  a  I2-unil  apartm(!nl 
compl(!X.  the  text  of  the  ruli!  mak(!s  clear  that  a  four- 
unit  r(!sid(!nlial  hnildine  would  Ix!  a  dw(!llinj>.  hut 
a  12-unil  apartmcxit  compl(!X  is  not.  Thus  a 
liansaction  siicured  by  a  four-nuil  r(!sid(!ntial 
building  would  he  covered  by  the  rule,  hut  a 
transaction  .sixaired  by  the  entire  12-unil  apartment 
compl(!X  woidd  not  Ix!.  Il(!caus(!  this  (puistion  can 
Ix!  amdy/.ixl  in  a  siraighiforward  mann(!r  by 
r(!f(!r(!nc(!  to  the  l(!Xt  of  IIk!  rule,  the  liurrian  dcxis  not 
hi!li(!ve  that  further  comnx!ntary  is  neixhid  for  this 
to  Ix!  appariint.  .Similarly,  llu!  detlnilion  of 
"dw(!lling"  r(!f(!rs  to  the  lixample  of  an  "indix  idual 
condominium  or  c(K)p(!raliv(!  unit."  hut  not  to  a 
cexiperative  building  as  a  wliohi.  evem  though  such 
a  building  may  contain  several  individual  units. 


"whether  or  not  *  *  *  attached  to  real 
pro])erty,”  and  lists  as  iiii  example  a 
"mobile  or  other  maiitifactiired  home.” 
Indii.stry  cominenters  rejiorted  that  a 
significant  mnnher  of  consumers  in  the 
United  States  reside  in  maniifactnred 
homes.  The  Bureau  does  not  believe  the 
comments  articnlate  a  valid  hitsis  for  a 
new  exemiition  itnder  Regulation  B  for 
maniilactnred  homes  that  would 
otherwise  meet  the  definition  of 
"dwelling.”  Whether  an  applicant  has  a 
right  to  receive  a  cojiy  of  an  ajipraisal 
or  other  written  valuation  that  has  been 
jierformed  should  not  turn  on  whether 
the  residential  structure  is  built  on  site 
or  in  a  lactory  for  litter  instiillation  on 
site — particularly  when  such  valuations 
can  he  done  for  these  transactions."" 

Th(!  definition  of  "dwelling”  in 
Regulation  B  is  ajipropriately  broad 
enough  to  encomjia.ss  manufactured 
homes.  The  Bureau  recognizes, 
however,  that  tran.sactions  involving 
manufactured  homes  will  not  always 
result  in  aiijirai.sals  or  other  written 
valuations.  This  issue  is  taken  into 
actiount  in  §  1()()2.14(1))(.3)  di.scus.sed 
below. 

The  final  rule  also  provides 
clarification  in  response  to  comments  by 
several  indnstry  trade  associations  that 
^  1002. 14  should  not  ajiply  to  certain 
other  structures,  such  as  recreational 
vehicles  or  boats.  Unlike  manufactured 
homes,  which  are  specifically 
enumerated  exiimples  of  a  “dwelling”  in 
existing  1002.14(c)  iiiid  projio.sed 

1002.14(I))(2),“'  other  structures  such 
as  boats  and  recreational  vehicles  are 
not  enumerated  as  exiinijiles.  Though 
boats  and  recreational  vehicles  may 
have  residential  uses  in  some  ca.ses,  the 
fact  that  they  are  not  expresslv 
enumerated  here  in  existing  Regulation 
B  suggests  that,  unlike  manufactured 
homes,  they  are  not  exclusively 
residential  by  nature  and  are  not  always 
covered  by  the  existing  apjiraisal  copy 
retjuirements  at  §1002.14.  Therefore, 


mil)  stiiiuixnl.s  for  its  Tilli!  I  insiiniiUH!  i)n!giam 
for  iiiiiiuifiiclurcxl  lioiiKW,  for  (ixaiiiplo.  provichi 
valuation  standards.  U.S.  D(!p't  of  lions.  It  Urban 
Duv..  TI-4K1 .  CViongra  to  llu‘  Tilli;  I  .Mamilin.liinul 
liomv  l.(i(in  Program,  at  .Xpp.  2-1.  1)  (Apr.  21)0!)) 
(r(!(|uii'ing  valuations  that  iixu!!  HUD  standards  for 
tran.sactions  involving  existing  inanufacturcxl 
honxss):  id.  at  App.  8-!).  U  ((hisciihing  valuation 
standards  lor  c(!itain  man u fact ur(!d  honie 
liansactions):  U..S.  D(!p't  of  Hons,  ft  Urban  Dev..  Tl- 
487.  /\j)i)r(iis(ds  olMdinifiKdiinul  llomi-s  and  Ij>Is. 
at  1-2  (|an.  lOOti)  ((hiscrihing  valuation  slandai'ds 
for  manulaclunxl  liomcis  classiluid  as  p(!rsonal 
pi'0|)(!rly  and  maiiufaclurixl  honu!  transactions 
involving  I'oal  piopcrly).  U.SRs  also  liavi!  standaid 
forms  availahl(!  on  llu!ir  Web  site's,  such  as  I'annio 
Ma(!  Form  l()t)4U  and  Freiddie!  Mac  Form  7011.  for 
conducting  appraisals  of  inanufacluiced  Ixuno 
Iransaclions  eligiblo  for  pui'chase!  by  th(!m. 

Fora  (kefinition  of  "manufacluidcl  home."  sac 
(il.'ia  42  U..S.U.  .')402(())  and  relalixl  HUD  nigulations 
at  24  CFR  :1280.2. 
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while  the  Bureau  does  not  see  a  basis  for 
reuioving  “maiiufaetured  homes”  from 
tlie  list  of  enumerated  examples  of  a 
dwelling  in  §  1002.14  (.see  existing 
SJi  1002.1 4(i;)  and  1002.13(a)(2)),  there  is 
a  basis  for  analyzing  boats  and 
recreational  veliichis  different Iv. 

In  addition,  even  though  Regulation  Z 
commentary  has  long  statcul  that  boats 
and  trailers  can  be  dwellings  and  has 
not  ruled  out  that  recreational  vehicles 
and  cam])ers  also  could  be  dwellings,**^ 
they  are  not  covered  by  the  2013 
Interagency  Ap])rai.sals  Final  Rule  under 
TIbA  section  129H.  .See  Regulation  Z, 

§  1020.3.'5(c)(2)(iii).  As  noted  above,  the 
rules  im])lementing  ECOA  .section 
701(e)  and  TIbA  .section  12911  allow  for 
identical  consumer  disclosure 
concerning  ajjpraisals  and  require 
creditors  to  provide  copies  of  a])])raisals 
to  applicants.  To  the  extent  regulations 
im])lementing  ECXIA  section  701(e)  and 
'I'lbA  section  129H  can  be  aligned, 
burden  on  creditors  is  nuluced. 

Accordingly,  the  Bureau  is  adopting 
comment  14(b)(2)-1  to  confirm  that  the 
nuiuirements  of  §  1002.14  in  particular 
do  not  a])j)ly  to  tran.sactions  secured 
.solelv  bv  motor  vehicles  as  defined  bv 
12  l]'..S.C:.  .'5.S19(tl(l )— a  term  that 
includ(;s  boats,  motor  homes, 
recreational  vehicles,  and  other 
vehicles,  but  not  manufactured 
homes.'*  *  It  is  not  clear  that  in  anumding 
section  701(e)  of  ECOA  in  the  IJodd- 
Erank  Act.  (Congress  intended  to  j)rovide 
a  basis  for  reipiiring  creditors  to  jirovide 
cojiies  of  valuations  when  selling  motor 
vehicles  used  as  residences.  The 
legislative  history  for  section  701(e) 
specifically  refers  to  jjroviding 
jn  otections  for  “mortgage  a])plicants." 
for  exanqjle.'*-*  ECOA  section  701(e)(()) 
also  lists  examples  of  “valuations”  that 
are  u.sed  in  the  real  estate  context — 
broker  price  o|)inions,  GSE  values,  and 
AVMs  (a  term  which  section  1473  of  the 
Dodd-Frank  Act  defined  within  the 


Sf!(!  12  C.FK  part  l()2(i.  .Supp.  1.  ooniinont 
2(a)(19)-2.  Tills  conimant  status  as  follows:  "1 'so  os' 
o  ii^sidenca.  Moliilo  liomos.  boats,  and  Irailors  aro 
dw(!llin>>s  if  tlioy  aro  in  fact  usod  as  rosidoncos,  just 
as  art!  coniloininiinn  anil  cooporalivo  units. 
Kocroatioiiid  vohiclos.  camjiors.  tinil  tho  liko  not 
usod  as  rosiditncos  <iro  not  dwollini^s." 

“*  Undor  12  U..S.(;.  .").'>l‘)(f)(l ).  tho  tcii'in  “motor 
vtthiclo"  moans. — (A)  Any  si!lf-])ro|)ollod  vohiclo 
dosignod  for  tnmsporling  poisons  or  propitrty  on  a 
siroot.  highwiiy.  or  otiior  road:  (If)  rocroiition.il  lioals 
and  marino  o(|ui|>mont:  (())  motorcvcios:  (I))  motor 
homos,  rocro.ilional  vohiclo  tmilors.  and  slido-in 
ciimpors.  ;is  Ihoso  torms  tiro  dollnod  in  soi:lions 
.'j71.:f  and  .'>7.‘j.l():f(d)  of  litlo  4tl.  Codo  of  Foiloral 
Kogulations.  or  any  succo.ssor  Ihoroto:  and  (F)  othor 
vohit:los  that  aro  titlod  and  sold  through  do.dors." 

H.  Coni.  Ropt.  .'>17.  tilth  Cong.,  at  H77  (201(1) 
(joint  explanatory  statomont  on  Dodd-l'riink  At:l): 

.SOI!  (iIsdW.  Ropt.  <14.  1  1 1th  Cong.,  at  Oil  (2009) 
(discussing  i)roiios(!d  n!vision  to  liCOA  in  H.R.  1728 
that  was  lator  iniroducod  in  tho  llodd-ITank  Act. 
H.R.  417;f). 


context  of  Title  XI  of  the  Financiol 
Institutions  Reform,  Recoverv,  and 
Enforcement  Act  (FIRREA).  a  .statute 
focused  on  “real  estate  related 
tran.sactions”,  12  lJ..S.(b  3331).  To  the 
extent  iiny  motor  vehicle  transactions 
otherwi.se  could  be  subject  to  ^  1002.14, 
the  Bureau  exercises  its  exception 
authority  under  ECOA  section  703(a)  to 
exclude  them.  As  noted  above,  becan.se 
the  legislative  history  does  not  clearly 
sugge.st  an  intent  to  cover  motor  vehicle 
tran.sactions.  the  exclusion  will  facilitate 
comjiliance  by  reducing  regulatory 
uncertainty,  and  will  be  consi.stent  with 
the  jnirpo.ses  of  section  701(e)  of  ECOA 
as  retlected  in  the  legislative  hi.story 
described  above. 

The  Bureau  did  not,  however,  seek 
comment  in  the  jirojio.sal  on  whether 
structures  that  are  "motor  vehicles”  can 
be  covered  by  or  should  be  excluded 
from  the  scope  of  ECOA  and  Regulation 
B  more  broadly,  including  the 
information  collection  requirements  of 
§  1002.13.  'I’liis  clarification  in  comment 
14(b)(2)-l  is  therefore  limited  to 
§  1002.14  and  is  not  a  jironouncement 
on  whether  boats,  trailers,  recreational 
vehicles,  camjiers,  or  motor  vehicles 
would  otherwise  fall  within  the 
definition  of  “dwelling”  in  other 
jirovisions  of  Regulation  B. 

14(b)(3)  Valuation 

fXX)A  .section  701(e)  refers  to 
“valuations,”  which  it  defines  as  “any 
e.stimate  of  the  value  of  a  dwelling 
developed  in  connection  with  a 
creditor’s  decision  to  jirovide  credit, 
including  tho.se  values  develojied 
pursuant  to  a  jiolicy  of  a  government 
sponsored  enterprise  or  by  an 
automated  valuation  model,  a  broker 
price  ojjinion,  or  other  methodologv  or 
mechanism.”  Accordingly,  projjosed 
^  1002. 14(b)(3)  would  have  defined  the 
.statutory  term  “valuation”  as  “any 
estimate  of  the  value  of  a  dwelling 
developed  in  connection  with  a 
creditor’s  decision  to  provide  credit.” 
Comment  14(b)(3)— 1  was  proposed, 
based  on  current  comment  14(c)-l,  to 
provide  the  following  li.st  of  examples  of 
valuations,  which  included  the  three 
examples  li.sted  in  the  existing  comment 
(which  were  examj)les  of  an  “ajipraisal 
report”),  and  added  the  three  additional 
sjiecific  examples  of  “valuations” 
provided  in  ECOA  section  7()l(e)((i): 

•  A  rejjort  prep.ired  by  an  ajipniiser 
(whether  or  not  certified  and  licen.sed), 
including  written  comments  and  other 
documents  submitted  to  the  creditor  in 
support  of  the  appraiser’s  estimate  or 
opinion  of  the  ]noperty’.s  value. 

•  A  document  prepared  by  the 
creditor’s  .staff  that  assigns  value  to  the 


property,  if  a  third-party  ajiprai.sal 
rejiort  has  not  been  used. 

•  An  internal  review  document 
reflecting  that  the  creditor’s  valuation  is 
different  from  a  valuation  in  a  third 
liiirty’s  appraisal  rejiort  (or  different 
from  valuations  that  are  publicly 
iivailable  or  valuiitions  such  as 
manufacturers’  invoices  for  mobile 
homes). 

•  A  value  developed  jnirsuant  to  a 
methodology  or  mechanism  retpured  by 
a  government  sponsored  enterjn  ise, 
including  written  comments  and  other 
documents  submitted  to  the  creditor  in 
.supjiort  of  the  estimate  of  the  jiroperty’s 
value. 

•  A  value  developed  by  an  automated 
valuation  model,  including  written 
comments  and  other  documents 
submitted  to  the  creditor  in  support  of 
the  e.stimate  of  the  property’s  value. 

•  A  broker  price  opinion  prepared  by 
a  retd  estate  broker,  agent,  or  sales 
person,  including  written  comments 
and  other  documents  submitted  to  the 
creditor  in  sujjport  of  the  estimate  of  the 
prooerty’s  value. 

'I'ne  jnoposal  noted  that  the  Bureau 
understands  that  many  documents 
jirejiared  in  the  course  of  a  mortgage 
transaction  may  contain  information 
regarding  the  value  of  a  dwelling,  but 
are  not  them.selves  an  apjirai.sal  or  other 
written  valuation.  The  Bureau  exjilained 
it  does  not  believe  that  consumers 
would  benefit  from  receiving 
duplicative  pieces  of  information 
concerning  tqipraisals  and  other  written 
valuations.  Additionally,  the  proposal 
noted  that  it  is  imjiortant  that  the  rule 
make  it  .simjile  for  creditors  to 
distinguish  between  documents  that 
mu.st  be  provided  to  apjilieants  and 
those  that  are  not  required  to  be 
provided.  Accordingly,  the  Bureau 
propo.sed  comment  14(b)(3)-2.  based  on 
current  comment  14(c)-2,  to  clarify  that 
not  all  documents  that  discuss  or  restate 
a  valuation  of  an  applicant’s  property 
constitute  “apjjraisals  or  other  written 
valuations”  for  purposes  1002. 14(a)(1). 
For  further  clarification,  the  Bureau 
propo.sed  that  the  comment  provide  the 
following  list  of  examples  of  documents 
that  di.scnss  the  valuation  of  the 
a])plicant’s  ])roj)erty  but  nonethele.ss  are 
not  apjiraisals  or  other  written 
valuations  for  purposes  of  the 
retiuirement  to  provide  a  copy  to 
apjilieants: 

•  Internal  tlocuments,  that  merely 
restate  the  estimated  value  of  the 
dwelling  contained  in  an  ajijnaisal  or 
other  written  valuation  being  jirovided 
to  the  ajiplicant. 

•  Covernmental  agenev  statements  of 
ajijiraised  value  that  are  jniblically 
available. 
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•  Valuations  lists  that  are  ])ul)li(:ally 
available  (such  as  ])ublished  sales  j)rices 
or  mortgage  amounts,  tax  assessments, 
and  retail  price  ranges)  and  valuations 
such  as  manufacturers'  invoices  for 
mobile  homes. 

Public  (ionuucnis.  As  noted  above,  a 
few  industry  commenters  argued  that 
the  (hdlnition  of  valuation  generally 
.should  be  limitiKl  to  estimates  that  were 
relied  nj)on  or  used  by  tin;  creditor  in 
making  its  credit  decision. 

An  appraisal  industry  group 
suggestcul  that  the  first  ])ro])osed 
exam])le  of  a  valuation  in  proposed 
comment  14(b)(3)-1 — a  rejjort  j)re|)ared 
by  an  ajijirai.ser  (whether  or  not  licensed 
or  certified) — should  be  modified  to 
avoid  suggesting  that  an  unlicensed  and 
uncertified  apnraiser  is  (jualilied.**'’ 

(JSEs  and  other  indn.stry  commenters 
commented  on  the  fourth  proposed 
valuation  example,  values  developed 
pursuant  to  a  ClSE-retiuired  method  or 
mechanism."*’  The  GSE  commenters 
noted  that  they  allow  but  do  not  require 
that  lenders  use  the  (kSE  AYMs.  A  CISE 
commenter  also  noted  that  its  AVM 
report  could  be  |)rovided  to  the 
borrower  to  .satisfv  the  ju'oposed  rule. 
While  some  commenters  expressed 
conc(!rn  that  (kSE  valuations  were 
proprietarv  and  cn’ditors  were 
forbidden  from  disclosing  them,  a  large 
lending  institution  noted  that  the  (kSEs 
have  reviewed  and  ap])rov(!d  standard 
letters  for  the  disclosure  of  (kSE- 
(leveloped  valuations  to  consumers. 

.Several  lending  and  ajjpraisal 
indn.stry  groups  commentcid  on  the  fifth 
projio.sed  valuation  exam])le — 
valuations  developed  by  AVMs. 
(’.ommenters  noted  that  AVM  reports 
can  be  highly  technical,  including 
sj)ecial  coding  and  information  that 
would  be  confusing  to  consumers.  .Some 
of  these  commenters  suggested  that 
A\'Ms  therefore  be  excludetl  from  the 
definition  of  “valuation.”  Other 
commenters  nujuested  additional 
clarification  of  how  the  term  AVM  is 
defined,  such  as  whether  it  would 
include  property  in.s])ection  waivers 
(EIW).  j)roj)erty  in.sj)ection  alternativcjs 
(PIA).  Desktop  Underwriter  (1311)“.  and 
Eoan  Prospector  (LP)“  re|)orts.  A  few 
commenters  suggested  that  the  property 
insjiection  reports  (I’lPs)  that  may 
accoinjiany  some  AVMs  should  be 
excluded  from  the  definition  of 
"valuation.”  On  the  other  hand,  an 


"'■An  apprnisiil  induslry  f^rnup  also  initcid  that  Ilia 
sixth  pniposad  valuation  axainpla — Imikar  prica 
opinion — should  idariiv  that  thav  would  not 
nacassarilv  Iks  panuittad  to  Iki  usad  in  lha  cradil 
transaction. 

In  addition,  a  (I.SK  coininantar  indi('.atad  that 
ona  ol  its  lends  doas  not  conununicata  a  “valua"  to 
lha  cradilor. 


ajjpraisal  industry  commenter  suggested 
including  IMl’s  accompanying  AVMs. 

More  broadly,  a  significant  number  of 
industry  commenters  .strongly  objected 
to  the  inclusion,  in  the  first,  fourth, 
fifth,  iind  sixth  proposetl  valuation 
examj)les,  of  “written  comments  and 
other  documents  submitted  to  the 
fa’editor  in  snp])ort  of’  tin;  (tstimate. 

The.se  commenters  genenilly  believed 
this  language  (txceeded  the  statutory 
definition  of  the  term  “valuation”  in 
.section  7()1(e)((i)  of  l‘XX)A.  and  tirgued 
that  the  language  was  vtigue  and  would 
exj)ose  them  to  substantial  uncertainty 
as  to  what  they  would  need  to  provide 
to  applicants  in  a  given  transaction. 

.Some  commenters  believed  this 
wording  could  trigger  time  consuming 
and  costly  internal  discovery  by 
creditors  and  valuation  prepanns  to 
search  within  and  outside  the  credit 
institution  for  all  written 
corres])on(ience  iind  other  documents 
])ertaining  to  the  valuation,  including 
reviews  by  AMCs.  internal  reviews,  anti 
evaluatiftns  of  appraisal  reports,  .some  of 
which  m;iy  be  privileged  or  proprietarv, 
and  other  materials.  .Some  ctimmenters 
also  noted  this  langutigt!  could  result  in 
burdensome  disclosures  to  consumers 
who  would  1h!  coidu.sed  by  voluminous 
information  including  background 
materials. 

Indu.strv  commenters  retiuested 
clarifications  of  anil  additions  to  the  list 
of  examples  of  doenments  tluit  are  not 
valuations.  Manufactured  housing 
industry  commenters  strongly 
.su])ported  the  third  ])ro])ose(i  exanqjle 
excluding  manufticturers’  invoices  for 
mobile  homes,  but  suggesttul  that  the 
term  “mobile  home”  is  outdated  and  the 
term  “manufactured  home”  should  be 
used  instead,  consi.stent  with  indu.strv 
usage  and  regulations  of  the  Ditpartment 
of  Housing  and  Urhan  Develojjinent 
(HUD).  These  comments  also  retjue.sted 
that  the  documents  reflecting  the 
"maximnm  loan  amount”  for 
manufactured  homes  be  excluded, 
beciiu.se  they  may  reveal  manufacturer 
pricing  information. 

Other  commenters  suggested  that  the 
list  of  exiimples  of  documents  that  are 
not  valuations  include  the  following: 
(luality  ch(M:ks.  fraud  checks,  internal 
reviews  of  valuations  such  as  a|)prai.sal 
reviews,  technical  biickground  data  u.sed 
by  AVMs,  and  other  ancilhirv 
(loiiuments  developed  for  use  by  the 
appiiiiser  or  underwriter.  .Some 
commenters  were  concerned  that  .some 
documents  meeting  the  definition  of 
valuation  would  be  projirietary  or 
reflect  proprietary  inforniittion.  One 
industry  commenter  also  was  unsure 
whether  a  document  integrating 
multijile  publicly-available  valuations 


would  itself  be  a  valuation.  Finally,  as 
discussed  above,  several  industry 
commenters  retjuested  clarification  that 
preliminary,  draft,  or  other  non-final 
documents  be  excluded. 

Discussion.  The  Hureau  is  finalizing 
th<!  definition  of  valuation  in 
^  1002. 14(b)(3)  as  ])ropo,sed,  with  one 
teclndcal  clninge.  In  tlie  jnopo.sal,  the 
phrases  “develojjed  in  connection  with 
an  iipplication  for  credit”  in  the 
(lescri])tion  of  the  re(|nirement  in 
§  l()()2.14(a)(l )  regarding  the  materials 
that  must  be  provided,  and  the  jihrase 
“developed  in  connection  with  a 
creditor’s  decision  to  provide  credit”  in 
the  definition  of  valuation  in 
§  1002. 14(b)(3).  were  taken  directly  from 
the  text  of  EC(3A  sections  701(e)(1)  and 
(0)  respectively.  The  Bureau  does  not 
believe  that  ('.ongress  intended  the.se 
])hra.ses  to  have  diffenmt  me.tnings.  As 
a  practical  matter,  many  appraisals  or 
other  written  valuations  developed  in 
connection  with  an  application  for 
credit  will  he  a  valuation  develo])ed  in 
connection  with  a  creditor's  decision  to 
provide  credit  <md  vice  versa.  However, 
using  different  terms  in  the  rule  could 
suggest  there  may  be  circumstances  in 
which  a  valuation  falls  into  one 
category,  but  not  another.  To  facilitate 
compliance  by  eliminating  uncertainty 
and  to  ensure  the  final  rule  gives  full 
effect  to  section  701  (e)(1).  which  is 
controlling  as  to  the  materials  tluit  mu.st 
be  proviiled  to  applicants,  the  Bureau 
inter])ret.s  section  701  (e)(0)  consistently 
with  701(e)(1).  and  to  the  extent 
nece.ssarv  is  exercising  its  authoritv 
under  ECC3A  section  703(a),  to  use  the 
])hrase  “develoiied  in  connection  with 
an  a])])lication  for  credit”  in  the 
definition  of  “valuation”  in 
S  1002.14(b)(3). 

The  final  rule  also  makes  a  numher  of 
clarifying  revisions  to  the  commentary. 
As  noted  earlier,  comment  14(a)(l)-7  is 
being  added  to  the  final  rule  to  clarify 
tliat  drafts  or  other  non-final  materials 
need  not  ht;  provided  if  they  have  been 
superseded  by  later  versions.  In 
addition,  as  discussed  below,  the  final 
rule  incorjiorates  several  revisions  to 
propo.sed  c.onnnent  14(h)(3)-l  and 
pro])osed  connneid  14(h)(3)-2  (which  is 
renumhered  as  comment  14(h)(3)-3), 
and  adds  a  new  comment  14(b)(3)-2. 
These  revisions  address  certain 
additional  concerns  of  commenters 
regarding  the  materials  that  must  he 
provided  to  ajjjilicants."^ 


"^Coiiimcnl.s  14(l))(.'l)-l  and  2  in  llin  linal  niln 
pnividoa  tist  ni  (ixainjilos  oi  (Inciinunil.s  that  am 
valuations  sul)ji!(:l  to  llio  copy  miiniriMmuil.  and 
coinnuuit  14(l))(:i)-:i  provides  a  list  ol  docunionts 
that  am  not  valuations  snhjoct  to  llio  copy 
|■(!(plimlnonl.  As  those  c:oinnionls  nolo,  those  lists 
am  not  exclusive.  The  Hurciau  may  issue  guidance 
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The  list  of  examples  of  valuations  in 
comment  14(t))(3)-l  has  been  revised  to 
eliminate  the  phra.se  “written  comments 
and  oilier  documents  snhmitted  to  the 
creditor  in  support  of”  the  estimate.  The 
Hunian  believes  that  the  li.st  of  materials 
that  must  he  jirovided  will  he  easier  for 
creditors  to  understand  if  it  refers 
simjily  to  the  reports  themselves.  I'lie 
Bureau  notes  that  this  phrase  (“written 
comments  and  other  documents”)  is  not 
explicitly  jirovided  for  in  the  definition 
of  “valuation”  in  EfiOA  .section 
7()l(e)((i),  and  a  ninnher  of  commenters 
suggested  that  the;  phra.se  may  he 
suscejitihle  to  uncertainty  that  could 
lead  to  overhnrdening  creditors  and 
consumers  with  the  disclosure  of 
information  that  is  hackground  in 
nature.  I’he  Bureau  further  notes  that,  in 
the  ah.sent;e  of  a  tlefinition  of 
“appraisal”  within  ECOA,  a  1993 
amendment  to  the  definition  of  an 
ajipraisal  rejiort  in  the  commentary  to 
Regulation  B  (.58  FR  8.58.58.  85859)  had 
included  this  jihra.se  “written  comments 
and  other  documents.”  In  light  of  the 
inclusion  in  .section  701  (e)  of  E(X)A  of 
a  definition  of  “valuation”  that  is  broad 
enough  to  include  appraisal  reports,  and 
the  comments  received,  the  Bureau  does 
not  Indieve  a  general  reference  to 
ancillary  and  supplementary 
information  is  useful  to  include  in  tin; 
li.st.  Instead,  the  Bureau  has  added 
comment  14(h)(3)-2  in  the  final  rule  to 
clarify  that  the  term  “valuation” 
includes  any  attachnumts  or  exhibits 
that  are  jiart  of  an  integrated  valuation 
report.  The  Bureau  believes  that  this 
comment  is  clearer,  more  s])ecific,  and 
addresses  the  commenters’  concerns 
over  uncertainty  in  the  meaning  of  the 
jjhrase  “written  comments  and  other 
documents.”  Under  this  comment  in  the 
final  rule,  for  exam])le,  if  a  creditor 
receives  an  AVM  re])ort  that  has  a  li.st 
of  comparable  projierties  included  as  an 
exhibit  or  an  attachment,  then  a  cojjy  of 
this  exhibit  or  attachment  would  need 
to  he  j)rovided.  This  comment  therefore 
should  ensure  that  consumers  receive  a 
cojjy  of  the  coiujilete,  integrated  rejiort, 
without  being  di.stracted  or  burdened  hv 
additional  ancillary  information  that 
falls  outside  the  four  corners  of  the 
report.  Uomment  14(h)(3)-l  al.so 
clarifies,  however,  that  the  list  of 
examples  is  not  exhaustive.  Ultimately, 
the  dedinition  of  “valuation”  in 
^  1002. 14(h)(3)  governs. 

For  clarity  and  consistency  across  the 
examples  in  the  final  rule,  the  Bureau 
has  revi.sed  tin;  .second  j)ropo.sed 
example  to  make  clear  that  an  internal 
creditor  valuation  must  he  di.sclo.sed. 


troin  time  lo  limi!  to  idontil'y  ollior  i:xaini)les  tor 
oitlinr  li.st. 


rttgiu'dle.ss  of  whether  a  third-j)arty 
ajtprai.sal  report  is  prepared.  As  a  result 
of  this  chiinge,  the  third  jtroposed 
exam])le — internal  review  documents 
reflecting  the  creditor  valuation — was 
removed  as  largely  duplicative.  This 
deletion  also  addre.sses  industry 
commenters'  concerns  that  intermil 
review  doenments,  such  as  (jiialily 
chet:k.s.  fraud  checks,  automated 
underwriting  determinations  that  do  not 
estimate  the  value  of  the  dwelling  (such 
as  certain  USE  tools  that  simply  suggest 
another  valuation  is  excessive),  or 
expressions  of  criticism  of  a  valuation, 
should  not  he  treated  as  themselves 
being  valuations. 

In  re.s])onse  to  USE  comments  that 
they  do  not  “require”  u.se  of  their 
valuation  methods,  the  Bureau  has 
revised  the  example  relating  to  USE 
valuations  to  delete  the  word 
“required”,  which  also  is  not  n.sed  in 
the  statute.  The  statute  simply  refers  to 
vahujs  develojjed  “jjursuant  to  a  policy 
of  a  government  sponsored  enterpri.se.” 
To  ])rovide  additional  guidance,  this 
example  in  the  comment  now  refers  to 
CSE-approved  forms  for  disclosing  to 
con.sumers  values  develo])ed  pursuant 
to  ])roprietary  USE  mechanisms  and 
methodologies.**”  This  revision  al.so 
should  help  to  clarify  the  tyi)e  of  (kSE 
automated  tools  whose  output  would  he 
considered  valuations. 

Th(!  Bureau  is  finalizing  inclusion  of 
valuations  develo]jed  by  AVMs  in  the 
li.st  of  examples  hecau.se  they  are 
included  in  the  statutory  li.st  of 
valuation  types  in  section  701  (e)(8).  The 
Bureau  does  not  believe  that  the 
potential  for  AVM  valuations  to  he 
coded  or  difficadt  for  some  con.sumers  to 
understand  is  a  basis  for  excluding  them 
from  the  di.sclosure  requirement. 
Uonsistent  with  the  purpose  of  EUOA 
section  701  (e)  and  ECUA  more  broadly, 
if  an  AVM  develops  a  valuation  in 
connection  with  the  ajjplication  that  is 
Jirovided  to  the  creditor,  then  the 
creditor  has  a  duty  under  the  final  rule 
to  disclose  a  cojiy  to  the  apjilicant. 
While  some  AVMs  may  use  jirojirietary 
methods,  the  final  rule  does  not  require 
the  disclosure  of  these  methods  per  sh: 
rather,  the  final  rule  reejuires  di.sclosure 
of  the  written  valuations  develojied  by 
the  AV^Ms  which  are  jirovided  to  the 
creditors.”*'  3’hat  is.  the  revi.sed  list  (if 


""Thi.s  r(!visi(in  ;ilso  is  inl(Muli!(l  lo  locus  this 
(!\iiin|)l(!  on  US8  vuluation  nuUliods.  and  to 
distinguish  tins  oxaniplo  Iroiu  appraisals  and  other 
wrilliMi  valuations  propanul  hv  other  third  jjarlies. 

“■’.Siinilarlv.  oui!  (;ounnenl(!r  expressed  conciMii 
that  the  jiropo.sed  rule  could  require  disclosuri!  of 
docuuuuils  in  tin;  po.sse.ssion  of  third  parlies  other 
than  the  creditor.  Yet  the  final  rule  does  not  apply 
lo  |)ersons  who  are  not  creditors  within  the 
meaning  of  Regulation  H.  S  1002.2(1).  and  thus  does 


examjiles  fcicuses  (in  the  reji(irt 
generated  by  the  AVM  t(i  e.stimat(!  the 
jirojierty’s  value,  as  ojijiosed  t(i  the 
AVM  meth(i(l(ilogy  itself.  Because  AVM 
jiHividers  have  (Xiutrol  (iv(!r  such 
ontjiut,  it  sluiuld  he  within  their  control 
t(i  ensure  such  outjiut  does  mit  r(;veal 
jirojirietarv  inf(irmati(in.  Similarlv,  to 
the  extent  AVM  rejiorts  are  (Xiinjilex  and 
c(i(le(l,  and  creditors  wish  to  voluntarily 
(ulucate  (Xinsumers,  the  creditors  mav 
jiHivide  a(i(iiti(inal  exjilanat(irv 
inf(irmati(in  to  the  iijijilicant  at  the  time 
the  AVM  reji(irt  is  jinivided  or  nujue.st 
that  the  AVM  generate  such 
information.  The  rule  does  lUit  re(juire 
that  creditors  (ki  so,  however. 

The  Bureau  al.s(i  (lo(;.s  not  believe  it 
would  he  ajiprojiriate  to  define  the  term 
“automated  valuati(in  model”  in 
comment  14(h)(3)-l.  When  in  receijit  of 
a  jiarticular  comjiuter-generated  reji(irt 
that  may  jirovide  an  e.stimate  (if  the 
value  (if  the  dwelling,  the  credit(ir 
ultimately  must  make  its  (iwn  judgment 
of  whether  that  reji(irt  nuiets  the 
(lefiniti(in  (if  valnati(in  in 
^  1002. 14(h)(3).  The  final  rule  caniuit 
foresee  all  the  tyjies  of  (Xiinjiuter- 
generated  rejiorts  that  might  include 
valuations.  M(ireover,  (Xiinment 
14(h)(3)-l  is  merely  intemkul  as  a  list  of 
examjiles  (if  vahiali(ins.  In  addition, 
.se(:ti(in  1473  (if  the  D(i(l(l-Frank  Act 
amends  a  different  statute — FIRREA — to 
define  the  term  “.intomated  valuation 
model”  for  jiurjioses  of  that  statute  as 
“any  comjiut(irize(l  nuidel”  n.sed  t(i 
(let(!rmine  the  value  of  a  dwelling  that 
secures  a  mortgage.  That  definition 
would  he  imjilemented  hv  a  sejiarate 
inter-ag(;ncy  rulemaking. 

Further,  the  Burtiau  dries  lUit  believe 
that  chang(i.s  to  the  text  of  the  ixigulatirm 
(ir  (Xiinmentary  are  needed  to  address 
the  ajijiraisal  industry  comnumts  (in  the 
references  t(i  apjiraisers  “wlu;ther  or  not 
licensed  or  certified”  and  t(i  hniker 
jirirxi  ojiinions  in  the  li.st  of  examjiles  of 
valuations.  The  final  rule  does  not 
r(!gulate,  (ir  jiiirjiort  to  regulate,  the  u.se 
(if  valuati(ins  such  as  broker  jirirx! 
(ijiinions  by  creditrirs.  By  referring  t(i  an 
examjile  of  a  valuation,  the  final  rule 
al.so  does  lUit  suggest  such  a  valuatiriii 
w(iul(l  he  jiermitted  in  any  sjiecific 
transaction,  or  that  the  jierson  jirejiaring 
such  a  valuation  would  he  (jualified. 

The  list  of  examjikis  that  do  not 
(jualify  as  valuatiriiis.  finalized  in 
(xiinment  14(h)(3)-3.  is  revisrul  t(i  refer 
to  a  manufacturer’s  invoirxi  for  a 
“manufactured  home”  insteiul  (if  a 
“mobile  home.”  (Xiusistent  with  the 
(Xiinment  indicating  that  the  term 


not  iinposi!  any  obligation  on  a  criulilor  lo  coin|)ol 
a  IliinI  parly  lo  provide  a  copy  otsiich 
(locuniontation  to  Ibo  applicant. 
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“manufactured  home”  is  current 
industry  usage.’*"  Removing  the 
reference  to  “mobile  home”  in  this 
example  also  aligns  with  the  exclusion 
of  motor  vehicles  from  the  scoj)e  of  the 
final  rule. 

The  Bureau  has  considered  the 
ol)S(!rvalions  from  manufactured 
housing  industry  commenters  that  data 
from  the  manufacturers’  invoice  for 
manufactured  homes  is  sometimes 
included  as  a  factor  in  the  hmder’s 
calculation  of  the  loan  amount  or 
maximum  loan  amount.  For  example, 
two  indu.strv  commenters  pointed  to 
HUD  Title  I  insurance  underwriting 
criteria,  under  which  the  maximum 
Title  I  insurable  loan  amount  for 
manufactured  housing  loans  for  new 
homes  is  based,  in  part,  upon  the 
manufacturer  invoice  amount.  .See  HUD, 
Tl-481.  App.  2  at  3-4  (Apr.  2009).  The 
comments  did  not  provide  information 
that  would  clearly  e.stahlish  a  basis  for 
categorically  determining  that  loan 
amounts,  maximum  loan  amounts,  or 
loan-to-value  calculations  are  not 
valuations  under  the  final  rule. 
howev(;r.  The.se  creditor  calculations,  if 
they  would  otherwi.se  he  valuations, 
would  not  lose  such  status  merely  by 
taking  into  account  manufacturer 
invoice  information.  Indeed,  the 
comments  did  not  ])rovide  a  rationale 
for  whv  an  aj)])licant  should  he  barred 
from  viewing  a  valuation  that  contains 
manufacturer  invoice  data,  if  the 
creditor  has  received  information  from 
that  invoice  and  used  it  in  a  valuation. 

The  list  of  examples  that  would  not  lx; 
covered  hv  the  rule  al.so  is  revi.s(;d  to 
clarify  that  proj)erty  insptjction  reports 
are  not  valuations,  if  they  do  not 
provide  an  estimate  or  o])inion  of  the 
j)roperty's  value  and  are  not  u.sed  in  the 
development  of  such  an  estimate  or 
opinion.  This  example  is  added  to 
address  several  comments  seeking 
clarification  about  a  variety  of  property 
rejjorts  that  may  he  providiid  in  the 
underwriting  proce.ss. 

Finally,  the  comment  clarifies  that  tlu; 
list  is  not  exhaustive.  Again,  the 
definition  of  “valuation”  in 
§  1002. 14(h)(3)  governs.  This  .serv(!s  to 
emphasize  that  the  commentary  cannot 
exhau.stively  catalog  all  of  the  types  of 
documents  that  might  or  might  not  fit 
the  definition  of  “valuation.”  The  final 
rule  seeks  to  address  tho.se  comments 
the  Bureau  believes  point  to  the  most 
common  types  of  documents  that  mav 
raise  the  most  significant  questions 
under  the  final  ride. 

'"''rlK!  |>liras(!  "in()l)il(!  or  ollnir  iiianiiliicluatd 
hoiiK!"  is  nXiiinod  in  llui  d(!t'iiiilioii  ol  "dwollin”" 
in  ?!  l()02.14(l))(2).  Iioxvcjvor.  lo  onsiiro  intornnl 
consistency  will)  tlie  ollnir  d(dinition  of  "dwelling" 
in  K(!”ulii)ion  B  at  ?!  l()02.i;)(a)(2). 


VI.  ElTeclive  Dale 

'riiis  final  rule  is  effective  on  )anuarv 
18.  2014.  The  Bureau  retpiested 
comment  on  the  effective  date  of  the 
final  rule,  particularly  given  the 
likelihood  that  the  TlFA-RF.Sl’A  l.oan 
Estimate  containing  the  I'XXIA  apjiraisal 
disclosure  would  not  he  finalized  on  the 
same  timeline  as  this  final  rule.  The.se 
comments  and  the  Bureau’s 
consideration  of  them  are  described 
below.  As  discu.ssed  ahovt;  in  part  111. 
the  Bureau  believes  thiit  this  effective 
date  is  consistent  with  the  timeframes 
e.stahlished  in  section  14()0(c)  of  the 
Dodd-Frank  Act  and,  on  balance,  will 
facilitate  the  imj)lementation  of  the 
rules’  overlapping  provisions,  while 
also  affording  creditors  sufficient  time 
to  im])lement  the  more  complex  or 
resource-intensive  new  reijuirements. 

/\.  Public  (ionuncnls 

Many  industry  commenters  suggested 
that  the  effective  date  of  the  rule,  or  at 
least  the  disclosuri!  requirement,  should 
he  delayed  at  least  until  the  integrated 
'f’lLA-RESFA  Loan  Estimate  is  finalized 
by  the  Bureau  and  the  associated  TILA- 
RE.SFA  rule  takes  effect.  One  large 
lending  institution  suggested  that  the 
final  ECOA  rule  take  effet:t  12  months 
after  the  effective  date  for  other  rules 
under  the  Dodd-f’rank  Act  that  had 
mandatory  statutory  deadlines.  Two 
industry  groiq)  commenters  sugge.sted 
that  the  Bureau  seek  ways  to  avoid 
staggered  (iffective  dates  ofthe.se  rules, 
which  in  their  view  would  he  wa.steful 
because  it  would  reijuire  that  lenders 
ujidate  their  systems  twice — once  for 
the  ECOA  rule,  and  then  again  whim  the 
'riLA-RESP.A  Loan  Estimate  takes  effect. 

Other  commenters  siqiported  the  use 
of  a  specific  time  period  to  .set  the  rule’s 
effective  date,  whether  late  2013,  12 
months.  18-24  months,  or  two  years.  A 
GSE  also  suggested  that  the  rule  take 
effect  after  2013,  to  avoid  interfering 
with  home  modification  and  refinance 
jn'ograms  .scheduled  to  end  by  late  2013 
so  that  resources  currently  used  to 
suj)port  the  (ISE-administered  refinance 
and  modification  programs  do  not  have 
to  he  diviirteil  to  sy.stems  and  process 
changes  that  would  in  any  event  he 
sliort-lived.’" 

11.  Discussion 

'File  final  rule  will  he  effective  on 
January  18.  2014.  'rims,  the  final  rule 
applies  to  loans  to  he  secured  hv  first 
liens  on  dwellings  for  which  an 

llii!  C.Sl';  iilsd  n!(|ii(!sl(:(l  lurlliiir  ddavixl 
iniplonionlatidii.  in  cii.so  llid.sd  pro^rain.s  an! 
dxldiidoel  vary  closa  Id  or  altar  tliair  lixpiratidn  data 
at  Ilia  and  di  2()i:i. 


application  is  received  by  the  creditor 
on  or  after  January  18.  2014. 

The  Bureau  believes  this  transition 
ptniod  will  provide  sufficient  time  for 
creditors  to  make  changes  to  their 
appraisal  disclosures  and  their  |)ractices 
for  providing  cojiies  of  ajipraisals  and 
other  written  valuations.  The  Bureau 
does  not  helittve  a  later  effective  date, 
.such  its  18  or  24  months  after  issuance 
of  this  final  rule,  is  necessary.  Apjiraisal 
disclosures  are  already  required  hv 
Regulation  B  and  jirovided  by  creditors, 
the  final  rule  allows  for  creditors  to 
continue  to  make  the.se  di.sclo.sure.s 
electronically  (even  without  com]iliance 
with  the  E-Sign  Act  if  they  are  ])rovided 
as  an  accompaniment  to  a])])lication 
documents),  and  creditors  should  not 
need  to  undertake  conqilex  dyiicimic 
.systems  programming  to  ujidate  this 
disclosure.  In  addition,  copies  of 
ap])rai.sals  already  are  provided  to 
applicants  as  a  routine  jiractice  in  most 
transactions  covered  by  the  final  rule. 
While  providing  copies  of  valuations 
other  than  a])prai.sals  may  he  new  in 
.some  transactions,  the  Bureau  believes 
12  months  is  sufficient  time  for 
creditors  to  pre])are  to  include  these 
with  other  materials  (such  as  cojiies  of 
a|)i)rai.sal.s)  that  idready  are  provided  to 
applicants  as  a  routine  practice  in  fir.st 
lien  transactions."-  In  addition,  its  noted 
in  the  propo.sal,  the  Bureau  believes  it 
is  imjiortant  that  consumers  begin  to 
receive  di.sclo.sure.s  with  information  on 
their  new  rights  under  E(X)A  with 
res}K;ct  to  ctppniisals. 

Further,  if  the  effective  date  of  the 
fXXlA  rule  were  delayed  more  than  12 
months,  then  it  would  take  effe' t  after 
the  2013  Interagency  Appraisals  Final 
Rule  under  'flLA  section  129H,  which 
mu.st  take  effect  within  12  months  after 
its  issuance  pursuant  to  section 
14()()(c)(l  )(B)  of  the  Dodd-Frank  Act. 
Because  these  rules  under  ECOA  .section 
701(e)  and  TILA  .section  129H  cover  a 
similar  subject  matter  (appraisals),  with 
harmonized  disclosure  requirements, 
relating  to  an  overlap])ing  set  of 
transactions  (loans  secured  by  first  liens 
on  dwellings),  the  Buntau  believes  it  is 
important  for  the.se  rules  to  take  effect 
at  the  same  time.  'Fhe  Bureiui  believes 
that  staggered  effective  dates  for  the 
l'XX)A  and  'FILA  rules  could  increa.se 
comjilexity  and  burden  rather  than  ease 
compliance. 

Ia  !!!!  it  (I.St;  niliiinncc!  or  iiiixliticiition  pnignims 
iiri!  (!Xl(;n(l(!<l  verv  sluirllv  .it  oi  iilliii'  the  (nul  ol  2l)l.'i. 
iind  till!  (I.SIxs  cloctixl  not  t(i  prdparo  to  iniploiiKtnt 
this  filial  rulo  until  that  tinui.  Ilii.s  uH(!(:liv(!  dale 
would  still  luavu  a  lew  wuuks  lo  pruparo  lo  provide 
a  short  ap|)raisais  disclosure  lo  consumers  who  tile 
new  ap|)lications  and  to  provide  copies  ol 
appraisals  and  other  valuations  to  consumers. 
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As  noted  al)ove,  conunonters  raised 
concerns  over  the  ])otential  cost  c)r 
burden  of  phased  coinj)liance,  first  with 
an  E(X)A  disclosure  reciuireinent,  and 
second  with  a  rule  on  integrated  'riI.,A- 
RlvSPA  disclosures.  The  Hureau  does 
not  believe,  however,  that  it  is 
appro])riate  to  delay  th.e  consinner 
protections  mandated  by  section  1474  of 
the  Docld-Frank  Act  for  the  2012  TILA- 
RlvSPA  Proposal,  which  would  not  even 
apply  to  some  transactions  covered  by 
the  EC.OA  Appraisals  Rule.  See  77  ER 
51110  (Aug.  23,  2012).  The  disclosure 
recpiired  by  the  final  rule  will  jirovide 
consumers  with  important  information 
about  their  rights  under  ECOA.  In 
addition,  for  transactions  covered  by  the 
EC'.OA  Apjjraisals  Rule  that  also  would 
he  covered  by  the  Bureau’s  2012  TILA- 
RESPA  Proposal,  the  Bureau  does  not 
believe  it  would  significantly  increase 
burden  to  set  an  earlier  effective  date  for 
the  ECOA  Appraisals  Rule.  Under  the 
2012  TILA-RESPA  Propo.sal,  cnulitors 
in  these  tran.sactions  could  simply  ado])t 
a  TILA-RESPA  Loan  E.stimate  that 
includes  the  a])prai.sal.s  di.sclosure  and 
therefore  satisfies  the  E(X)A  Appraisals 
Rule. 

VII.  Dodd-Frank  Act  Section  1022(b)(2) 
Analysis 

In  developing  the  final  rule,  the 
Bureau  has  consiclered  potential 
lumefits,  costs,  and  impacts.”-*  I’lm 
pro])o.sal  set  forth  a  jjreliminary  analysis 
of  these  effects,  and  the  Bureau 
recpiested  comments  and  received  some 
comments  on  this  topic.  In  addition,  the 
Bureau  has  consulted,  or  offered  to 
consult  with,  the  prudential  regulators, 
FllEA,  MUD.  and  the  Federal  Trade 
Commi.ssion  (FTC),  including  regarding 
consistency  with  any  priulential, 
mark(!t,  or  .systemic  objectives 
administered  by  such  agencies. 

The  final  rule  amends  Regulation  B, 
which  implements  E(X)A,  and  the 
official  interpretations  to  the  regulation, 
which  interpret  and  clarify  the 
r(K|nirements  of  Regulation  B.  The 
revisions  to  Regulation  B  imjjlement  an 
E(X)A  amendment  concerning 
apj)rai.sals  and  other  valuations  that  was 
enacted  as  part  of  the  Dodd-f’rank  Act. 

In  general,  the  revisions  to  Regulation  B 
nupure  creditors  to  provide  a  free  co])y 
of  each  appraisal  and  other  written 
valuation  developed  in  connection  with 


''■'.Spdciiiciilly.  .section  1()22(1))(2)(A)  culls  lor  the 
Huroiiu  to  consider  the  potential  Ixnudits  and  costs 
ol  a  regulation  to  consumers  aiul  covia  ed  persons, 
including  the  potemtial  reduction  ol  access  hv 
consumers  to  consumer  tinancial  |iroducts  or 
servic:es;  the  im|)act  on  depository  institutions  and 
credit  unions  with  .SIO  hillion  or  less  in  total  assets 
as  descrihed  in  sei:tion  1021)  of  the  Act:  and  the 
impact  on  consumers  in  rural  areas. 


iin  ajj|)licati()n  for  a  loan  to  he  .secured 
by  a  fir.st  lien  on  a  dwelling.  The  final 
rule  akso  retjuires  creditors  to  notify 
a])])licant.s  in  writing  of  the  right  to 
receive  a  cojiy  of  each  written  aiipraisal 
iit  no  additional  cost. 

The  amendiiK.'nt  to  ECX)A  section 
701  (e)  is  self-effectuating,  and  the  Dodd- 
Frank  Act  does  not  retpiire  the  Bureau 
to  adopt  a  regulation  to  implement  these 
amendments.  I'lms.  many  costs  and 
benefits  of  the  final  nde  considered 
below  woidd  arise  largely  or  entirelv 
from  the  statute,  not  from  the  final  rule. 
The  final  rule  would  provide  substantial 
benefits  compared  to  allowing  the 
amendment  to  ECOA  .section  701(e)  to 
take  effect  alone.  These  benefits  arise 
because  the  final  rule  clarifies  parts  of 
the  statute  that  call  for  interpretation, 
such  as  the  definition  of  “valuation”  in 
.section  701(e)(0),  the  provision 
governing  reimhur.sement  of  the  creditor 
for  certain  co.sts  in  section  701(e)(3),  and 
the  timing  retjuirement  for  providing 
cojnes  of  ajjprai.sals  and  other  written 
valuations  in  section  701(e)(1).  Greater 
clarity  on  these  issues  should  reduce  the 
compliance  burdens  on  covered  persons 
by  reducing  costs  for  attorneys  and 
coinj)liance  officers  as  well  as  potential 
costs  of  over-com])liance  and 
nnneces.sarv  litigation.  In  this  light,  the 
costs  that  the  regulation  would  imj)ose 
beyond  those  imj)os(!d  by  the  statute 
it.self  are  likely  to  he  at  most  minimal. 

Section  1022  permits  the  Bureau  to 
consider  the  benefits,  costs,  and  impacts 
of  the  final  regulation  .solely  compared 
to  the  state  of  the  world  in  which  the 
statute  takes  effect  without  an 
imj)lementing  regulation.  To  ])rovide 
the  public  better  information  about  the 
benefits  and  costs  of  the  statute, 
however,  the  Bureau  has  chosen  to 
consider  the  benefits,  costs,  and  impacts 
of  the  major  provisions  of  the  final  ride 
again.st  a  pre-.statutory  ha.seline  (/.e.,  the 
benefits,  costs,  and  impacts  of  the 
relevant  provisions  of  the  Dodd-Frank 
Act  and  the  regulation  combined).”^ 

Section  1022  of  the  Dodd-Frank  Act 
reipiires  that  the  Bureau,  in  adopting  the 
rule,  consider  jiotential  benefits  and 
costs  to  con.sumers  and  covered  persons 
resulting  from  the  rule,  including  the 
potential  reduction  of  acce.ss  by 
consumers  to  consumer  financial 
products  or  services  resulting  from  the 
rule,  as  noted  above;  it  also  reipiires  the 
Bureau  to  consider  the  impact  of  its 
rules  on  covered  jier.sons  de.scrihed  in 


''^Tli(!  ISui'Oilu  hiis  cli.scrolion  in  :mv  nilcmakiii” 
to  ctiooso  an  appi-o|)riato  scopo  of  analy.si.s  with 
rospoct  to  potontial  honolits  and  co.st.s  and  an 
appropriate  ha.solino.  TIu;  Hiiroaii.  as  a  matter  of 
disc:retion.  has  chosen  to  desc:ril)e  a  broader  ran<>e 
of  potential  effects  to  inform  the  rulemakin”  more 
fidlv. 


section  1028  and  the  iinjiact  on 
consumers  in  rural  areas.  These 
jiotential  benefits  and  costs,  and  these 
imjiacts.  however,  are  not  gimerally 
susceptible  to  jiarticularized  or 
definitive  calculation  in  connection 
with  this  rule.  The  incidence  and  .scope 
of  such  potential  benefits  and  co.st.s,  and 
such  impacts,  will  he  influenced  verv 
suhstantially  by  economic  cycles, 
market  develojmients,  and  business  and 
consumer  choices  that  are  suhstantiallv 
independent  from  adoption  of  the  rule. 
No  commenter  has  advanced  data  or 
methodology  that  it  claims  would 
enable  precise  calculation  of  these 
benefits,  costs,  or  impacts. 

In  considering  the  relevant  potential 
benefits,  costs,  and  impacts,  the  Bureau 
has  utilized  the  available  data  discu.ssed 
in  this  preamble,  where  the  Bureau  has 
found  it  informative,  and  applied  its 
knowledge  and  ex|K;rti.se  concerning 
consumer  financial  markets,  potential 
business  and  consumer  choices,  and 
economic  analyses  that  it  regards  as 
most  reliable  and  helpful,  to  consider 
the  relevant  potential  benefits  and  co.st.s. 
and  relevant  impacts.  The  data  relied 
ujKm  by  the  Bureau  also  includes  the 
public  comment  record  established  by 
the  ])ro])osed  ride.  The  Bureau  notes, 
however,  that  for  some  aspects  of  this 
analysis,  in  particular  with  respect  to 
the  benefits  of  the  rule,  there  are  limited 
data  available  with  which  to  ijuantify 
the  potential  impacts  of  the  final  rule. 

In  light  ofthe.se  data  limitations,  the 
analysis  below  generally  jirovides  a 
(jualitative  discu.ssion  of  the  benefits  of 
the  final  rule.  Cteneral  economic 
principles,  together  with  the  limited 
data  that  are  available,  provide  insight 
into  the.se  benefits.  Where  jio.ssihle,  the 
Bureau  has  made  quantitative  estimates 
based  on  the.se  principles  and  the  data 
that  are  available;  these  estimates  are 
primarily  with  regard  to  the  co.st.s  of  the 
rule.  For  the  reasons  stated  in  this 
preamble,  the  Bureau  considers  that  the 
rule  as  adojited  faithfully  implements 
the  purposes  and  objectives  of  Congress 
in  the  statute.  Ba.sed  on  each  and  all  of 
the.se  considerations,  the  Bureau  has 
concluded  that  the  rule  is  appropriate  as 
an  implementation  of  the  Dodd-Frank 
Act. 

The  primary  .source  of  data  u.sed  in 
this  analvsis  is  data  collected  under  the 
Home  Mortgage  Di.sclosure  Act 
(HMDA).*'’’  Becau.se  the  latest  complete 


'•  ’Tho  Homo  Disclosuri!  Act  (HMUA). 

(iiiiicliul  l)v  (;()n}>n!ss  in  1!)7.').  ;i,s  iinploninnlnd  l)v 
till!  lUiroiiu'.s  K(!<)ulalion  (i  nxiuii'os  lonitiii” 
in.stitutions  nniuiiillv  to  roport  public  loan-lovol 
(lata  regarding  mortgage  originations.  For  more 
inlormation.  see  http://\v\v\v.ffwc..j’ov/luud(t.  It 
.should  he  noted  that  not  all  mortgage  lenders  report 

(k)iUiiui(Hl 
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data  .set  availal)le  is  for  loans  made  in 
calendar  year  2011.  the  em])irical 
analysis  generally  uses  the  2011  market 
as  the  ha.seline.  Data  from  fourth  (]uarter 
2011  Rejxjrts  of  (k)iulition  ami  Income 
fded  by  federally-regulated  hanks  and 
thrifts  ((kill  Reports).’"’  fourth  (juarter 
2011  cnulit  union  call  rej)orts  from  the 
N(T)A.  and  de-identified  data  from  the 
Nationwide  Mortgage  Licensing  System 
(NMLS)  Mortgage  Call  Rei)orts  (MCR)''^ 
for  the  lourth  (juarter  of  201 1  were  also 
us(!(l  to  idimtify  financial  institutions 
and  their  characteristics.  The  unit  of 
observation  in  this  analysis  is  the  entity: 
If  there  are  multi|)le  suhsidiari(!s  of  a 
|)arent  coinjiany,  then  their  originations 
are  summed  and  revenut;s  are  total 
revimues  for  all  suhsidiaritis. 

In  addition,  the  Burt;au  not(;s  that 
Rcigulation  B  generally  aj)j)lies  to  ojjen- 
end  cnulit  and  business  or  conmujrcial 
credit:  accordingly,  the  final  rule  also 
aj)])li(;s  to  the.se  tyjjes  of  credit  to  the 
extent  they  are  secured  bv  a  first  lien  on 
a  (lw(;lling.  Calculations  from  the 
Bxj)erian  01iv(!r-\Vyman  analysis  of 
crculit  bunxm  data  in  the  Q3  2012 
MarkiJt  Intelligence  Rej)orts’"‘  were  used 

IIMD.X  (liila.  1'lii!  IINin.X  (latii  captiirt-  ri)U”hlv  (10- 
O.T  (it  li‘n(liii^  liv  llm  FudiMal  itousiiia 

Adiiiiiiislnition  <iiul  75-K."i  |Nii'(:iait  olOlluir  lirsl-lidii 
luiinii  Ilians,  in  ImiIIi  casus  incliulina  first  liens  iin 
inanutactnred  hiiines  (Iransactiiins  which  alsii  are 
siihjeci  t(i  the  final  nde).  th-S.  Deii'f  iil  linns. 

Orlian  i)ev..  Office  nl  I’nlicv  nevidnpinenl  and 
Kesearcli.  'Vl  IjHik  at  iha  h'HA's  Hvalvin}’  Markal 
Sharas  liv  /fnee  and  Kthnii  ilv.  "  I I-S.  I  innsin;; 

Market  Cnnditinns  (Mav  2011).  at  (>-12.  ne|Misit(irv 
institiitinns  (incliiding  (.nnlit  nninns)  witli  assets 
less  than  S40  inillinn  (in  2011).  fnr  e.\nin|ile.  and 
thnse  witli  hranclies  exclusively  in  nnn- 
inetm|inlitan  areas  and  thnse  that  make  nn  hnme 
|nin:liase  Inan  ni  loan  rellnancin"  a  home  purchase 
loan  secured  liv  a  first  lien  nn  a  dwelline  are  nnt 
nspiired  In  repnri  under  ff.MD.A.  Kepnrtins 
rixpiirements  fnr  nnn-depnsitnrv  institiitinns 
depend  nn  several  laclnrs.  including  wliether  tlie 
cninpanv  made  fewer  Ilian  100  hnme  purchase 
Inans  nr  refinancinns  nl  linnie  purchase  Inans.  the 
dnilar  vnlume  nl  innrIgaKe  lending;  as  shan;  nl  tnlal 
lendin}>.  and  wlu'ther  the  instil utinn  liad  at  least 
live  applicalinns.  nri}>inalinns.  nr  pnndiased  Inans 
frnni  metn>|Mditan  areas.  RnlMirt  B.  ,\verv  el  al..  The 
.\/nrf!{(iee  Markt‘1  in  2tll  1:  liain  llw  Data 

Hffxniad  nndar  t/ir  Hama  Martfiaaa  Disclasnra  Act. 
•m  l•■(Ml.  Res.  Bull.  (Fed.  Res.  .Sys.).  Dec.  2012.  ii.O. 

Fverv  nalinnal  hank.  Stale  memiMir  iKiiik.  and 
insumd  nnnmemiKir  Ixmk  is  reipiired  In  its  primarv 
Federal  regulator  In  file  cnnsniidalixl  Reports  nl 
Oindilion  and  Income,  also  known  as  Call  Report 
data,  fnr  eacli  (|uarler  as  of  the  close  of  husiness  nn 
the  last  day  (d  iiacli  calendar  (piarler  (the  repnri 
dale).  Tile  spiH:ilic.  rejMirting  re<iuiremenls  (lepend 
upon  the  size  of  llie  liank  and  whether  it  lias  any 
foreign  offices.  Fnr  more  infnrmalinn.  see  http:// 
i\'\\n2.fdic.f’av/call  tfr  rpf.s/. 

■''The  \MI..S  is  a  nalinnal  nigisiry  of  nnn- 
depnsilnry  financial  inslilulinns  including  mortgage 
Inan  originators.  I’nrtions  of  llie  regisiralinn 
information  are  puhlic.  The  .Mortgage  Call  Repnri 
data  are  ni|M>rted  at  the  inslilulinn  level  and  include 
infnrmalinn  on  tlie  numiHir  and  dnilar  amount  of 
Inans  originated,  the  nunilier  and  dollar  amount  of 
Inans  hrokeriHl. 

■•“(J.'t  2012  Fxpeiian-(  Diver  Wyman  .Market 
Intelligence  Re|Hirt.  Mon;  infnrmalinn  ahnul  tlie 


(i)  u.sfimato  the  number  of  home  eejuity 
lilies  of  credit  (HBLOC.s)  originated  in 
2011,  and  the  Survey  of  Consumer 
Finances  (S(3‘')  was  used  to  calculate 
the  jirojiortion  of  HEl..()Cs  that  are  first 
liens.'"'  Reverse  mortgages  are  beli('ved 
to  be  jiritdominantlv  first  liens:  counts 
of  ri!vers(!  mortgages  are  calculated  from 
home  (Hjiiitv  conversion  mortgages 
(MFCM)  in  the  HUD  HFCM 
Endorsement  Summary  Rejiort.'"" 

Several  comments  from  large  and 
small  lending  institutions  indicated  it  is 
standard  jiractice  for  lenders  in  fir.st  lien 
residential  real  estate  transactions  to 
jirovide  consnmers  with  cojiies  of 
ajijiraisals  jierformed.  One  lending 
institution  stated  its  bitlief  this  is  not  a 
widesjiread  industry  practice,  however. 
’I'he  comments  did  not  jirovide  data  on 
the  extent  to  which  other  valuations  are 
conducted  in  first  lien  tran.sactions.  and 
also  did  not  jirovide  data  on  the  extent 
to  which  creditors  jirovide  ajiplicants 
with  cojiies  of  valuations  other  than 
ajijirai.sal  rejiorts  under  current  lending 
jiractices.'"'  As  discus.sed  below,  one 
comnienter  criticized  the  jirojinsal’s 
e.stimate  of  Si. 80  as  the  average  increase 
in  jier-loan  cost  due  to  the  rule. 

A  large  lending  institution  rejiorted 
that  in  one  month  in  2012.  more  than 
2.()()()  ajijiraisals  it  ordered  were  revised 
to  correct  missjiellings  or  clerical  errors, 
'rhis  information  was  jirovided  to 
illustrate  challenges  creditors  could  face 
if  jirohihited  from  making  minor,  non¬ 
substantive  corrections  to  valuations 
and  ajijiraisals  within  three  days  of 
closing,  after  the  time  frame  in  which 
cojiies  should  have  beiai  jirovided  to  the 
ajijilicant  ab.sent  a  waiver. 

As  di.scussed  and  addressed 
throughout  this  jireamble,  other 
commenters  exjiressed  general  concerns 
about  the  burden  of  various  asjiects  of 
the  jirojio.sed  rule.  The  Bureau  has  taken 
the.se  comments  into  account  in 
develojiing  its  final  rule  and  in  its 
analysis  below. 

Fxpiiriaii-dlivdr  Wviiiiiii  (iiiartorly  Miirkiil 
liilnlligciico  Rdpiii  l  is  iivailiilild  al  http:// 

II  \cw.niarkatintalli}iancaii:parts.com. 

■‘■‘Tlu!  Biiniaii  (^alculatos  that  2(>  parcvnl  of 
IIFIXICs  art!  first  lions  IVoiii  llio  201(1  .SCF. 

Monthly  HI  If)  HI'XAI  Faulorsonionl  .Sinnniary 
roporls  an!  availahio  al  http://m\  \\\hnd.p,a\-/pnh/ 
chuins/fl 7fvr/hacin.clin.  Tlio  non-HFCM  niarkot  for 
rovorso  inorigagos  has  all  hut  (lisappiiansl  in  rocoiit 
yoars.  so  iho  Buroan  holiovos  llio  HIXAf  ooiinl 
pnividos  a  roasonahlo  osliinalo  of  roviirso  niorigago 
volinno. 

""  Ono  coininonlor  stalod  that  (iSFs  cliargo  .S.aO 
togonoratoa  report  from  thoir  propriotarv  valuation 
tools.  It  was  not  clear  from  this  comment  that  CSFis 
would  inipo.si!  additional  charges  for  creditors  to 
disclose!  till!  valuation  icsulls  to  consiim(!rs.  C.SFs 
did  not  mention  any  such  charg(!s  in  their 
comiiuMits. 


/\.  Potftntidl  BmwfUs  and  Costs  to 
Covoiod  Poisons  and  (^onsninors 

(Mnsninors.  Becau.se  the  final 
regulation  retjuires  creditors  to  deliver 
cojiies  of  written  valuations,  including 
ajijiraisals,  to  consumers  and  creditors 
are  exjilicitly  jirohihited  from  charging 
consumer.s  for  these  cojiies,  consumers 
do  not  hear  any  direct  costs  from  the 
rule.  As  noted  ahove  and  di.scussed 
further  below,  outreach  indicated  and 
(iSE  standards  corroborated  that  it  is 
standard  jiractice  for  indu.stry  to  jirovide 
cojiies  of  ajijiraisals  to  ajijilicants  in  fir.st 
lien  transactions  that  are  consummated. 
Consumer.s  therefore  currently  benefit 
from  this  industry  jiractice  already.  The 
final  rule  jirovides  a  marginal  increa.se 
in  the  number  of  transactions  in  which 
consitmers  will  receive  ajijiraisals,  and 
akso  ensures  they  will  receive  cojiies  of 
other  tyjies  of  valuations  (including  in 
transactions  where  no  ajijirai.sal.s  are 
Jierformed). 

Providing  a  free  cojiy  of  any  valuation 
consumers  do  not  already  receive 
Jirovides  consumers  with  details  ahout 
the  valuation  and.  in  some  cases, 
additional  information  on  the  condition 
of  the  jirojierty.  Although  consumers 
may  receive  some  of  this  information 
from  a  home  insjiection  or  from  an 
ajijiraisal  they  would  otherwise  niceive 
already  under  standard  industry 
Jiractice.  (tach  valuation  jirovides  the 
consumer  with  another  indejiendent 
evaluation.  To  the  exttmt  it  would  not 
already  he  jirovided  to  them,  this 
detailed  information  may  be  jiarticnlarly 
valuable  to  the  consumer  in  a  jiurchase 
transaction  when  the  estimated  value  is 
less  than  their  offer.'"-  In  addition, 
consumers  in  tran.sactions  where 
ajijiraisals  are  not  conducted  may  not 
currently  receive  any  information  about 
the  valuations  develojied  in  connection 
with  their  ajijilication.  The  final  rule 
would  therefore  jirovide  them  with  new 
information  that  may  helji  them  make 
decisions  about  their  mortgage 
borrowing. 

The  final  rule  changes  the  consumer's 
right  under  Regulation  B  to  obtain  a 
COJ1V  from  one  where  the  consumer 
must  reijuest  the  cojiy  to  one  where  the 
cojiy  is  given  as  the  default. 
Nonethele.ss.  as  noted  above,  it  is 
standard  industry  jiractice  to  jirovide 
cojiies  of  ajijirai.sals  in  first  lien 
transactions  that  are  consummated. 
Thus  the  rule  may  result  in  more 
consumers  ohtaining  cojiies  of  written 
ajijiraisals  in  transactions  that  are  not 
consummated  because,  desjiite  low 

"‘-TIu!  villuii  otilu!  iiilonnatidn  may  vary 
(i(!p(!iuliiig  on  wli(!n  in  llu!  Iionii!  piirchasi!  and  loan 
origination  pro(:(!ss  llu!  (:onsnni(!r  riMxiivos  llu! 
inlormation. 


Federal  Register/ Vol.  78,  No.  21 /Tluirsday,  January  31,  2013/Rules  and  Regulations 


7243 


transaction  costs,  there  is  evidence  that 
default  rules  can  have  significant  effects 
on  outcomes  in  various  settings.'"' 
Consumers  who  ])reviously  may  have 
n!(|ue.sted  copies  of  a])praisals  in  the 
absence  of  the  amemlment  save  the  time 
and  effort  recpiired  to  make  recpie.sts. 

For  tho.se  a])plicants  who  woidd  not 
already  receive  a  copy  of  an  apprai.sal  or 
other  written  valuation  under  existing 
jn  actice,  having  a  coj)}'  of  any 
professional  appraisal  or  other  written 
valuation  that  is  conducted  as  a  poiid  of 
reference  may  help  them  to  gain  a  better 
understanding  of  the  home’s  value  and 
im])rove  overall  market  efficiency, 
relative  to  the  case  where  the  applicant 
has  less  information  ahoid  the  value  of 
the  projjerty.'"^  Individual  consumers 
engage  in  real  estate  transactions 
infrecpiently.  and  hecau.se  the  expertise 
to  value  real  estate  is  costly  consumers 
often  rely  on  real  estate  agents  and  list 
jji'ices  to  make  price  determinations. 
These  methods  may  not  lead  a 
consumer  to  an  accurate  valuation  of  a 
property.  For  exainjile,  there  is  evidence 
that  real  estate  agents  sell  their  own 
homes  for  significantly  more  than  other 
similar  homes,  which  suggests  that 
other  sellers  mav  uot  accuratelv  price 
the  homes  that  they  are  selling.'"'’  Other 
research,  conducted  in  a  laboratory 
.setting,  provides  evidence  that 
individuals  are  sensitive  to  anchor 
values  when  estimating  home  prices.'"" 
In  such  cases,  an  indejiendent  signal  of 
the  value  of  the  home  should  benefit  the 
consmiKM'. 

Although  the  Bureau  has  not  nuieived 
comments  from  consumers  on  the 
propo.sed  rule  indicating  any  concerns, 
the  Bureau  believes  that  .some 
consumers  may  uot  he  intere.sted  in 
receiving  copies  of  appraisals  or  other 
written  valuations.  VVhile  copies  of 
a])praisals  are  routinely  provided  in  first 
lien  transactions  that  are  con.snmmated, 
it  is  unclear  that  copies  of  other  ty])es 

jotin  Biislioai's  ul  al..  The  linporliinca 
of  Doftinll  Options  for  lialinnnont  Savings 
Outcomos:  lividonro  from  ilw  I  'nilrd  Slates.  .Social 
.Sociiritv  I’olicy  in  a  (llian^in”  Unviroiiinoiit  Hi!) 
()iiHroy  Brown  ol  al.  luls..  Univ.  ol Chi.  I’|■(!ss):  Kric 
lohnson  K  Daniol  (lohlstthn.  Do  Definills  Save 
l.iwsY.  :{()2  Scionco  1S3B  (200.3). 

ni4  (>xain|)li!.  in  Quan  and  Quigley's 
Ihoorotical  inodol  whore  huyers  and  seller  have 
inc:oin|)l(!le  inlorination.  trad(!s  are  d(!Ct!ntrali/.ed. 
and  pricfis  arc;  the  result  of  pairwisi;  hargaining, 
"|l|he  rol(!  of  the  appraiser  is  to  provide  information 
so  that  the  variance;  of  tiu;  price  distrihiition  is 
reduc(;d."  Daniel  Quan  ((>lni  Quigley.  Price 
Formation  and  the  Appraisal  Function  in  Heal 
Fstale  Markets.  4  |.  Real  Kst.  Fin.  and  Fcon.  (lOttl). 

'"■’.Stevi;n  Levitt  &  (ihad  .Syverson,  Market 
Disloillons  When  Aeenls  are  Heller  Informed:  The 
Value  of  Information  In  Heal  Fstale  Transactions. 

<)0  Rev.  Fcon.  &  .Stat.  .'i'Ml  (200»). 

Peter  .Scott  S  Colin  Lizieri.  Consumer  House 
Price  ludi’inenls:  New  Evidence  o  f  Anchoring’  ami 
Arhitrai\  Coherence.  20  |.  Proj).  Rsch.  40  (2012). 


of  valuations  are  jirovided.  For  these 
consumers,  the  additional  information 
received  in  copies  of  valuations  may  ht; 
unwidcome,  or  potentially  distract  their 
att(;ntion  from  other  di.sclosures  that  are 
received  shortly  hefon;  consummation 
or  account  opening.  The  fiiiiil  rule  .seeks 
to  reduce  the  volume  of  unnecessiirv 
information,  by  edarifying  the  list  of 
exiimples  of  “valuations”  and  that 
multiple  versions  of  the  same  valuation 
need  not  he  jirovided  so  long  as  the 
timing  reepdrements  of  the  regulation 
are  satisfied. 

In  addition,  the  costs  of  the  final  rule 
may  he  indirectly  passed  on  to 
consumers  through  very  small  increa.ses 
in  the  cost  of  credit,  largely  as.sociated 
with  the  costs  of  mailing  cojiies  to 
consumers  who  have  not  consented  to 
receive  them  electronically  under  the  E- 
Sign  Act.  Creditors  also  could  charge  for 
valuations — though  this  is  not  a 
con.se(|uence  of  the  rule  because 
creditors  coidd  charge  for  valuations 
now.  These  costs  are  discussed  further 
below. 

(Jovpivd  Pprsons.  In  the  c:ontext  of  the 
final  rule,  “covered  persons”  includes 
depository  institutions  such  as  hanks, 
credit  unions,  and  thrifts,  as  well  as 
non-dejiository  cnulitors  such  as  IMBs. 
'I'he  Bureau  estimates  that,  of  the 
roughly  14,700  depository  institutions, 
about  11,400  originate  mortgage  loans. 
Another  2,800  non-depository 
institutions  engage  in  real  estate  credit, 
ha.sed  on  data  from  the  NMLS  MCR.  The 
final  rule  codifies  the  common  practii:e 
of  .sending  cojiies  of  all  written 
apj)raisal.s  to  consumers  who  obtain 
loans  secured  by  a  first  lien  on  a 
dwelling.  In  outreach  to  creditors  prior 
to  the  pro])o.sal,  all  resjxmdents  reported 
providing  copies  of  written  appraisals  to 
l)orrowers  as  a  matter  of  course  if  a  first 
lien  loan  is  originated.'"'  This  practice 
also  aligns  with  pre-existing 
re(]idrement.s  of  certain  CSEs  to  provide 
co])ies  of  ajjprai.sals  ])romptly  and  no 
later  than  three  business  days  hefon; 
closing,  as  discus.sed  in  the  section-hv- 
section  analysis  above.  These  G.SEs 
participate  in  a  suh.stantial  portion  of 
first  lien  transactions  each  year.  In 
addition,  the  final  rule  reejuires  that 
copies  of  other  written  valuations  he 
provid(!d  to  the  applicant,  and  that 
copies  of  written  a])])rai.sal.s  he  sent  in 
the  event  that  an  aj)plication  is  received 
hut  does  not  result  in  a  loan  hinng 
originated.  The  final  rule  ])rohihits 
creditors  from  charging  consumers  for 
these  copies.  The  final  rule  does, 
however,  eliminate  the  cost  of 

Rc.spoiulonls  include  u  hiigo  bank,  a  trade 
};roup  (il  .smaller  deposilerv  institutions,  and  an 
IMB. 


responding  to  individual  rerpiests  for 
coj)ies  of  an  apj)raisal  on  an  ad  hoc 
basis,  which  is  currently  required  under 
Rttgulation  B,  §  1002.14.  'I’hat  is.  the 
final  rttle  eliminates  any  neeil  to 
rtispond  to  ad  hoc  nupiests  by  (|uerying 
a  loan  file,  retrieving  the  ajjjtraisal,  and 
then  going  through  the  proce.ss  of 
.sending  copies  of  the  tippraisal  to  the 
applicant. 

Under  the  final  rule,  covered  per.sons 
would  incur  the  paj)erwork  co.sts,  for  a 
.set  of  aijplications  and  originations,  of 
re])licating  and  sending  (either 
electronically  or  jthy.sicallyl  copies  of 
the  appraisals  and  other  written 
valuations.'""  A  recent  government 
.study  found  that  appraisals  are 
})erformed  in  about  90  percent  of  first 
lien  transactions,  and  that  non-appraisal 
valuations  are  obtained  in  fir.st  lien 
transactions  in  which  an  apprai.sal  is  not 
performed.'""  The  Bureau  also  believes 
that  a  second  aj)praisal  is  conducted, 
and  is  .sent,  for  any  property  with  a  loan 
size  ecjual  to  or  above  .SOOO. ()()().  Further, 
appraisals  are  considered  to  he  of 
inadeejuate  quality  10  percent  of  the 
time,  necessitating  a  second  apprai.sal. 
Based  on  outreach  to  industry  prior  to 
the  projiosal,  the  Bureau  assumes  that 
creditors  currently  send  to  consumers 
c:opies  of  100  percent  of  tho.se  written 
ap])rai.sal.s  that  are  jjerformed  for  an 
a])plication  for  a  transaction  secured  by 

"''‘Basi;(l  (111  il.s  pr(;-prc)p()siil  (>iitn;<i(:h  mul 
r(;.s(;iir(:li.  tIu;  Buroiiu  as.sumcs  that  tin;  av(;ra^i; 
appraisal  is  21)  pa^os  long  and  that  printing  a  i:o))v 
ol  an  apprai.sal  co.sts  .SD.lt)  per  pag(;.  hi  the 
proposal,  tin;  Bureau  assumed  that  K4  perciiut  ol 
appraisals  are  sent  via  (auail  and  that  these  are 
alrt;ady  heiu^  sent  in  a  mauu(;r  that  f:omi)lii;s  with 
the  F-.Si<>u  Act.  1.').75  perci;ut  of  appraisals  are  sent 
via  the  United  .States  Postal  Service,  and  ().2.'> 
percent  of  ap|)raisals  an;  sent  via  conri(;r.  The  final 
rule  adojits  this  assumiition.  recoenizine  that  some 
cr(;ditors.  as  refliM:ted  in  comm(;nts  r(H:<;iv(;d  on  the 
proposal,  mav  elee:l  not  to  provide  copies 
electronically  in  compliance  with  the  K-.Sinn  Act 
(and  therefore;  these  copies  would  he  proi  idial  as 
part  of  the  Hi  pi;rcent  ofcopi(;.s  that  are  sent  via  the 
postal  sendee  or  courier).  B(a:ause  the  Bur(;au  does 
not  have  data,  for  pur|)oses  of  this  anaivsis.  tin; 
Bureau  famservatively  assumes  that  the  average 
non-appraisal  valuation  is  as  long  as  an  appraisal 
(21)  pages),  that  printing  eaists  for  valuations  other 
than  appraisals  an;  the  same  as  for  a|i|iraisals.  that 
cuirentlv.  no  writt(;n  valuations  oth(;r  than 
appraisals  are  sent  to  applicants,  and  that  the  cost 
of  s(;nding  copies  of  th(;se  valuations  would  lx;  the 
.sanu;  as  an  ap))raisal.  Mailing  an  appraisal  is 
assunu;d  to  cost  .S2.12  has(;d  on  tlx;  i:ost  of  first  cla.ss 
mail  for  a  3.7oz  letter  (2t)  pages  of  20  Ih  pap(;r 
wi;ighs  3.20Z  with  a  O.lioz  allowance;  for  an 
(;nvelop(;)  and  re(|uin;s  .3  minutes  of  loan  officer 
time  (a  conservative  assumption,  because  it  is  ha.sed 
on  loan  officer  time  rather  than  the  time  of  a  loan 
processor):  .sending  an  appraisal  via  a  courier  is 
assumed  to  co.st  .SI 7  (.Slii  for  courier  fees  and  82  for 
replication  costs)  in  material  costs  and  .8  minutes 
of  loan  officer  lime;  and.  sending  a  copy  via  email 
is  assumed  to  cost  .St). 1)5  of  material  c.ost  and  1 
minute  of  loan  officer  time. 

"”'U..S.  (iov'l  Accountahilitv  Office,  UAO-1 2- 
84I)T,  Hesidential  Appnnsals.  al  (i-7  ()une  28. 

2012). 
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a  first-lien  on  a  dwelling  that  results  in 
an  origination.  Becan.se  available  data 
and  ontniach  did  not  indicate  otherwi.se. 
the  Bnrtian  con.servatively  assumes  tliat 
copies  of  apprai.sals  and  other  written 
valuations  develo])(Ml  for  a])|)lication.s 
that  do  not  nisnlt  in  a  transaction 
cnrnmtly  are  not  sent  to  consumers. 
Similarly,  the  Bnrean  con.scn  vatively 
assumes  that  copies  of  non-a])praisal 
valuations  currently  are  not  sent  to 
consumers.  The  burden  calculations 
that  follow  assume  that  a  non-apprai.sal 
written  valuation  is  conducted  for  everv 
ap|)lication.  which  likely  overstates  the 
costs  a.s.sociated  with  the  rule. 

As  a  n;snlt.  the  new  paperwork  costs 
under  the  final  ride  arise  from  jiroviding 
copies  of  any  written  ajipraisals  for  the 
proportion  of  apjilications  that  do  not 
re.snlt  in  originations  (a  jiroportion  the 
Bureau  estimates  from  llMDA  data  on 
a|)plications  and  originations),  and  from 
providing  cojiies  of  any  non-aj)j)raisal 
valuations  develo|)ed  in  connection 
with  an  a|)|)lication  whiither  or  not 
originated. 

The  additional  co.st  of  jiroviding  a 
copy  of  any  non-appraisal  valuation  in 
most  ca.ses  will  be  limited  to  the  cost  of 
generating  a  cojjy  of  the  non-ap|)rai.sal 
valuation  to  send  to  the  applicant. 

When  the  copy  is  gimerated  in  paper 
form,  the  Bureau  estimates  the  cost  of 
generating  the  copy  ba.sed  upon  an 
assumption  that  the  non-a|)prai.sal 
valuation  is  at  most  as  long  as  the 
written  appraisal.  With  respect  to 
transmi.ssion  costs,  in  the  bO  percent  of 
first  lien  transactions  where  an 
appraisal  is  conducted  and  a  copy 
already  providiid.  the  copy  of  the  non- 
ap|)raisal  valuation  often  can  be 
included  with  the  a|)|)raisal  already 
lieing  .sent,  which  would  only  inc:rea.se 
transmission  costs  in  the  small  minoritv 
of  ca.ses  where  the  cojjy  is  not  sent 
electronically  (biicanse  of  the  jiostal 
delivery  or  courier  having  a  marginally 
greater  weight).  If  the  cojiy  of  the  non- 
a|)|)rai.sal  valuation  neials  to  be 
jmivided  at  a  different  time  than  the 
cojiy  of  a  written  a|)prai.sal.  however, 
the  creditor  would  need  to  make  a 
.second  transmi.ssion  to  the  ap|)licant. 
which  for  a  majority  of  tran.sactions 
using  electronic  communications, 
would  involve  the  co.st  of  an  additional 
electronic  transmi.ssion.  'I’o  be 
conservative,  for  first-lien,  clo.sed-end, 
forward  mortgage  loans  the  ifiirean 
calculates  the  co.st  of  .sending  the  non- 
apprai.sal  valuation  a.ssnming  that  it  is 
.sent  sejjarately  from  the  ap])raisal. 
Finally,  in  the  10  percent  of  first  lien 
clo.sed-end.  forward  mortgage 
transactions  where  only  a  non-aj)praisal 
valuation  is  jirepared.  the  cost  of 
generating  the  cojiy  and  transmission 


will  be  new.  For  the  HECMs  (rever.se 
mortgages)  and  first  lien  HELCX'.s  the 
Bureau  estimates  will  be  covered  by  the 
rule,”"  the  Bureau  assumes  that  one 
ajipraisal  or  other  written  valuation 
beyond  what  is  current  standard 
practice  will  be  provided.' ' ' 

To  measure  tbe.se  jiaiierwork  co.sts, 
counts  of  originations  and  a|)plications 
for  rejjorting  depository  institutions  and 
credit  unions  are  obtained  from  the 
HMDA  data;  for  non-llMDA  re])orters, 
counts  are  imjjuted  using  accepted 
stati.stical  techniiines  that  allow 
e.stimates  based  on  the  data  availabh;  in 
call  reports."-  Different  techniipies  are 
used  to  extrapolate  from  the 
a])j)lication.s  and  originations  data 
available  in  HMDA  for  re])orting  IMBs 
to  the  broader  set  of  all  IMBs. 

Covered  jjersons  would  also  incur 
some  costs  in  reviewing  the  final  rule 
and  in  training  the  relevant 
employees.' '  *  To  estimate  these  costs, 
the  number  of  loan  officers  who  may 


I  |■,,vl!I■s((  miiilHiij;*'  loi'i'  counts,  since  tins 
Hill)  HI-XAl  Montlilv  l'ni(loi'S(niu;nl  snininiiiv  doiis 
not  |)r()vi(t(!  snnnnarv  statistics  ol  loans  made;  liv 
depositorv  instilntions  oi  (lilloenit  asset  si/.(!s  or 
non-depiisitorv  institutions,  when  calculations  an; 
piu'loi'iiutd  lor  separati!  classes  ol  institutions,  all 
IlIXAIs  are  allril)nl(!d  to  that  class  ol  instilntions  to 
creali!  an  n|)per  hound  ol  tin!  cost  ol  the  reenlation 
lor  that  class.  .Siinilarlv.  lor  llld.lKi  iirst  lien  loan 
counts,  the  lixpinian Olivin'  Wvinan  data  cannot  he 
split  hy  si/.(!  ot  depositorv  institution,  so  a  paralhd 
(.onvinition  ol  attrihniing  all  d(!posilorv  instilnlion 
costs  Id  itach  class  ol  depositorv  instilntions  is 
lollowed.  The  nninl)(;r  ol  lir.sl  lien  Illil.lXis  is 
f:alcnlaled  hv  innlliplyin^  the  nnnihi!r  ot  Illd.Olis 
lor  depository  instilntions  (242.71(1)  and  non- 
d(!posilorv  instilntions  (7(i. 7(1(1)  hv  the  proportion  ol 
I  Il'dX  )(is  that  art!  lir.sl  litnis  in  I  lit!  201(1  S(  it  (iritii). 

' ' '  This  is  it  consi!rvative  tisliinalt!.  particidarlv  in 
(lie  cast!  ot  ri!verse  inorl>;aKes.  its  the  ltnr<!an 
nndirrslands  that  cr(!dilors  in  IlIXiM  transiictions 
alrtiady  providt!  horrowers  with  copitis  ot 
appraisals,  or  <i  coniph!ted  1 1!  Il)-(l2fi()()..'il{ 
(('.ondilional  ()onnnilin(!nt  l)iri!Cl  l'indorsi!inent 
.Stali!in(!nl  ot  Appraisiid  Valni!).  .S’ttt!  II..S.  Dep  t,  ot 
Hons.  K  Urhan  l)i!V..  Asst.  .Sec'y  lor  Hons.. 

MorlKa}*e<!  heller  2()().''>-Ml,-4H  (l)ei:.  10.  2007)). 

.Specitii;idlv.  I’oisson  re"ressions  tire  run 
proji!ctin^  loan  volnin(!S  in  thi!S(!  tuittigories  on  Iht! 
natural  Ingot  Iht!  Itillowing  chiirat:tt!rislii:s  av.iihihlt! 
in  Iht!  (Xill  repttrls:  lottil  tint!-lti-tt,nr  tainily 
rt!siflt!ntial  Itian  vttinint!  tnilslanding.  Inil-litnt! 
t!t|nivalt!nl  einplovtnss.  tinil  asst!ls.  Tht!  rt!grt!ssitins 
art!  run  st!|)aralt!lv  tt)rt!ai:h  t:iilt!gtirv  ottlt!ptisitt)rv 
institution. 

'  Cl  Tht!  t;tisl  ot  |•t!vit!wing  Iht!  rt!gidalit)n  iit  t!:it;h 
institution  is  assnintsi  tti  ht!  tht!  liint!  latst  t)t  rtsiiling 
anti  rt!vit!wing  Iht!  rt!gnliilit>n.  whit:h  is  assnint!d  tti 
ht!  ;t  niinnlt!s  pt!r  p.igt!  Itir  0  pagt!s.  It  is  iissnintKl  that 
lilt!  rt!gnhilit)n  is  rt!Vit!Wi!tl  hv  tint!  hiwvt!r  anti  hv  out! 
t.tinipliant:t!  tiltit:t!ral  tsitli  inslilnlitin.  tin  iivtiragt!. 
Smaller  instilntions  may  not  Inivt!  a  i;onipliani:i! 
ollict!!'.  in  whif:h  t;asi!  iitltlilional  impiitmiinliilion 
time  woiiltl  hi!  assnnii!il  hv  Iht!  Iawvi!r  or  olhi!r 
i!mployi!i!.  I’inallv.  thi!  linrisin  also  hi!lii!\i!s  that  <is 
ptirl  otronliiii!  sotlwtiri!  npilali!s.  i:ri!ililors  mtiv 
iiiiiki!  iiiljnstnii!nls  to  sottwari!  svsti!nis  to  iinsnri! 
taimplianci!  with  this  rnli!  (inilntling  npihiling  the 
standard  nolici!  anti  intairporiiting  iitltlilional 
viihiiition  ty|ii!s  into  thitir  laipv  ilistrihntion  sv.sli!m); 
till!  liiirisin  titles  not  liitliitve  these  iiiljnslmitnls 
would  impose  signiliiainl  iitlditional  costs  liityond 
till!  existing  rontine  npgraile  processes. 


retpiire  training  i.s  (estimated  ba.sed  on 
the  a])])lication  or  origination  e.stimates. 

Innally,  covered  persons  would  incur 
.some  costs  in  n])dating  Regulation  B 
disclosures  provided  to  a])])licants 
concerning  apprai.sals.  The  cost  of 
sending  these  disclosures  would  not 
change,  however.  In  addition,  some 
commenters  suggested  that  non- 
a])])raisal  valuations  would  be  difficult 
for  consumers  to  understand.  While 
.some  creditors  or  valuation  jiroviders 
could  choose  to  modify  their  reports  to 
be  more  easily  understood  by  the 
consumer  audience,  the  rule  does  not 
retiuire  such  modifications. 

llased  upon  the  foregoing 
as,suni])tion.s  and  estimates,  co.sts  from 
the  final  rule — including  one-time  costs 
and  one  year  of  annualized  co.sts — are 
estimated  to  be  approximately  $39 
million,  or  approximately  S.I.O.'i  for  each 
loan  originated.'  'I’liis  estimated  co.st 
is  higher  than  the  estimate  in  the 
])rojK).sal  princijiallv  becau.se,  in  the 
absence  of  information  jirovided 
otherwise  by  commenters  on  the 
])roposal,  the  Bureau  is  iucluding  the 
estimated  cost  of  ])roviding  copies  of 
written  valuations  other  than  a])j)rai.sal.s, 
and  is  not  assuming  that  creditors 
already  an;  providing  copies  of  most  of 
these  other  written  valuations  to 
ap])licants."'’  'I'he  bulk  ofthe.se  costs 
arise  from  the  jiaperwork  reiiuirements; 
roughly  l.B  percent  results  from  the 
one-time  review  and  training  co.sts.  This 
estimate  is  con.servative  becan.se  it  does 
not  take  into  account  co.st  savings  that 
will  be  achieved  as  a  result  of  the  final 
rule  nmioving  subordinati!  lien 
transactions  from  the  scope  of  §  1002.14. 
These  tran.sactions  currently  an;  subject 


"  '  A  li!W  indiislrv  tiommitnliirs  iiigiu!(l  thiil  tlii! 
iiiiiilysi.s  dill  not  aili!f|U!i(iily  (;oiisiilt!r  llio  iiroposiil's 
laisis  anil  liiniiilils  in  tin:  lainloxi  ol  riilatod 
ridinnakings.  inilndiiig  llii!  aggrogali!  oHixds  ol  till! 
iii!W  i'i!gnl;ilioii.s  on  llii!  II..S.  laainoinv.  Tilt!  Huri!an. 
liowi'Vi!!'.  iiili!rpi'i!ts  lilt!  lainsidia'iilion  ri!ipnri!il  liv 
si!rtion  l(l22(liji2)(A)  to  lit!  loi:iisi!d  on  llii!  poti!ntiiil 
lii!ni!nts.  laists.  anil  impacts  ol'tlii!  parliiaikir  rnlo  at 
issni!.  and  to  not  ini:liidi!  tliosi!  orollii!i'  pitndiiig  or 
poti!iilial  nilitniiikiiigs.  Moi'i!ovi!r.  Ilii!  laininntiititrs 
till  not  snggi!st  a  ritlialili!  nii!tliod  liir  .issiissing 
laniinlativi!  inipiiid.s  ot  ninltipli!  rnliniiiikings.  Tht! 
I1nri!iin  liitliitvns  that  tlii!ri!  art!  innilipli!  ritasoiiiilili! 
approiii:lii!S  lor  iaindui:ting  till!  iainsidi!ralion  i:alli!d 
liir  liy  si!i:tioii  l()22(li)(2)(A)  iiiiil  tlnil  lilt!  a|iproai:li 
it  lias  taki!ii  in  this  tnialysis  is  ri!asoiiiil)li!  and  that, 
piirtiiailiirlv  in  light  ol  tin:  ililiiiailtins  ol  roliahiv 
i!sliin<iling  ia!rtain  hi!ni!tits  and  laists.  it  has 
ilisi:ri!tion  to  dialini!  to  nnili!rlaki!  aililitional  or 
iliHi!ri!nt  lornis  ol  analysis.  Thi:  llnrisni  noti!S  that 
it  has  iaiordinati!il  tint  ili!Vi!lopini!nt  iittlii!  linal  ridi! 
with  its  olhi!r  rnloinakings  anil  has.  as  a|ipropriati!. 
ilisi.nssi!il  soiiii!  Ill  till!  signiliiaint  iiitia'iiiMions  olTlii! 
riili!niiikings. 

"'’In  addilion.  a  signirnaint  part  oil  In: 
annnali/.i!d  laists  is  altrihiitahli!  to  thi:  iiiinorily  ot 
institutions  that  tiri!  as.snini!il  not  to  proviili!  r.opii!s 
i!li!i:lronii:ally,  Ovor  linii!.  an  ini:ri!asing  niinihi!r  ol 
instilntions  iiiav  providt!  laipins  olindronioallv. 
Thi!ri!rori!.  this  assinnption  is  a  lainsitrvalivi!  out!. 
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to  tin;  appraisal  (:o])y-on-request  regime 
of  Slt)02.14.  Under  tlie  final  rule,  the.se 
transactions  would  not  he  subject  to 
§  1002.14  and  creditors  in  these 
transactions  would  not  otherwise  he 
nupured  to  provide  copies  of  ajjpraisals 
if  the  transaction  is  not  a  higher-priced- 
inortgage  that  is  a  closed-end 
transaction  subject  to  the  recpiireinents 
of  TIhA  section  120H  and  its 
implementing  regulations  in  the  2013 
Interagency  Aj)praisals  Final  Rule. 

B.  Pot(m1i(tl  Bcduction  in  Accnss  by 
(Jonsunwi's  to  (ionsuinor  Binancial 
Brodncis  or  Sorvicos 

Because  the  final  ride,  which  largely 
codifies  existing  jiractice  relating  to 
ajijiraisals,  is  limited  to  relatively  low- 
cost  clerical  tasks  and  does  not  require 
the  creditor  to  obtain  any  additional 
goods  or  services,  the  final  rule  is  not 
likely  to  have  an  ajqireciahle  impact  on 
the  co.st  of  credit  for  consumers  or  on 
loan  volumes. 

U.  Import  of  thr  Fined  Ride  on 
Drpositorv  Institutions  and  Crrdit 
Unions  With  SlO  Billion  or  Loss  in  Toted 
Asseds,  eis  Deescriheeel  in  Seeediem  1 026  e)f 
thee  Doelel-Freink  Act,  etnel  thee  impend  o/ 
thee  Fined  Bnlr  on  Uonsnmeers  in  Bared 
Areeeis 

P’or  depository  in.stitntions  with  total 
assets  of  SlO  billion  or  le.ss,  the  Bureau 
estimates  that  the  cost  of  compliance 
with  the  final  rule  would  he  $9.3 
million.  Because  of  their  smaller  size, 
fixed  training  and  reviewing  costs  are 
spread  over  fewer  applications  and 
originations,  and  as  a  result  the 
proportion  of  costs  due  to  one-time 
liurdens  increa.ses  slightly  to  3.0  percent 
of  total  cost.  For  each  loan  these 
institutions  originate,  the  cost  is 
estimated  to  he  roughly  ,$4.08. ' 

At  least  one  commenter  specifically 
(iuestioned  the  estimated  co.st  of  Si. 80 
jier  loan  originated  in  the  jirojio.sed  rule. 
,Specifically,  the  commenter  argued  that 
the  language  in  proposed  comment 
14(1))(3)-1,  “including  written 
comments  and  other  documents 
submitted  to  the  creditor  in  support  of 
the  estimate  of  the  ]n'operty  value,” 
would  reijuire  creditors  to  provide 
additional  documentation  that  wonhl 
exceed  the  e.stimate  of  $1.80  ])er  loan 
originated.  As  previously  discussed,  the 

"'Ni)to  tliiil  cosl.s  |)i!r-l()iiii  (linin'  l)y  iii.slilulidn 
cliis.s  l)(u:iiiis(!  tiu!  iuiMil)oi'  otloiins  nd  loon  oliicdrs 
piM-inslilution  ililliir  iicross  iiislitution  clnssns. 


Bureau  has  made  changes  to  the  list  of 
examples  of  valuations  in  the 
commentary  to  make  clear  that  the  rule 
does  not  reepure  a  creditor  to  provide 
written  comments  and  other  documents 
unless  they  are  attachments  or  exhibits 
to  an  integrated  valuation  report. 
Accordingly,  the  Bureau  has  addressed 
the  basis  for  the  commenter's  concern 
over  a  potential  for  a  higher  cost. 
Furthermore,  the  Bureau  has  provided 
updated  e.stimates  of  the  per-loan  co.st 
which,  as  discussed  above,  include  an 
e.stimate  of  the  cost  of  providing  copies 
of  non-ap]n'aisal  valuations. 

'file  Bureau  does  not  expect  that  the 
final  rule  will  have  a  unicpie  impact  on 
consumers  in  rural  areas. 

VIII.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFAJ 
generally  requires  an  agency  to  conduct 
an  initial  regulatory  flexibility  analy.sis 
(IRFAJ  and  a  final  regulatory  flexibility 
analysis  (FRFAJ  of  any  rule  subject  to 
notice-and-comment  rulemaking 
reipiirements,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  im])act  on  a  substantial 
number  of  small  entities. '  The  Bureau 
also  is  subject  to  certain  additional 
])rocedures  under  the  Rl'^A  involving  the 
convening  of  a  jianel  to  consult  with 
small  busine.ss  representatives  prior  to 
projiosing  a  rule  for  which  an  IRFA  is 
required.""  A  FRFA  is  not  recpiired  for 
this  final  regulation  because  the  rule 
will  not  have  a  significant  economic 
iinjiact  on  a  substantial  number  of  small 
entities. 

The  final  rule  amends  Regulation  B. 
which  inijilements  FdOA,  and  the 
official  interpretations  to  the  regulation, 
which  interpret  and  clarify  the 
requirements  of  Regulation  B.  The 
revisions  to  Regulation  B  implement  an 
ECOA  amendment  conc:erning 

'  5  ll.S.C;.  ()05(l)).  For  purposn.s  ol  assossiiif’  Ihi; 

iinpacis  ol  llio  linal  ruU;  un  small  onliti(!S.  "small 
onliliiis"  is  (lal'inad  in  llm  RFA  to  inclmla  small 
Imsinasscs,  small  nol-lor-prolit  oi'ganizalions.  and 
small  govarmiuml  jurisdictions.  .I  U..S.(;.  (ilUtti).  A 
"small  husinass"  is  datanninad  l)v  application  of 
.Small  llnsinass  Administration  ragulations  and 
ridaranca  to  tlia  North  Amarican  Industry 
(ilassilication  Systam  (NyXKi.S)  classilications  and 
sizi!  standards.  !>  ll.,S.C;.  (il)l(:i).  A  "small 
organization"  is  any  "not -lor-prolit  antarpri.sa 
which  is  indapandantly  ownad  and  oparatad  and  is 
not  dominant  in  its  liald."  .')  II..S.C.  (11)1(4).  A  "small 
govarnmantid  jurisdiction"  is  tha  govarnmant  ota 
city,  county,  town,  township,  villagi!.  school 
district.  ors])acial  district  with  a  po|)nlation  of  lass 
than  .XD.ODI).  .5  IN.S.C.  (101(5). 

I  "‘5  ll.S.C.  (lOO. 


ajipraisal.s  and  other  valuation.s  that  wa.s 
enacted  a.s  part  of  the  Dodd-Frank  Act. 

In  general,  the  revi.sions  to  Regulation  B 
reipiire  creditors  to  provide  free  copie.s 
of  all  apprai.sals  and  written  valuation.s 
developed  in  connection  with  an 
aj)])lication  for  a  loan  to  be  secured  bv 
a  first  lien  on  a  dwelling.  The  final  rule 
akso  retpiires  creditors  to  notify 
apjilicants  in  writing  of  the  right  to 
receive  a  copy  of  each  written  appraisal 
at  no  additional  cost. 

The  empirical  approach  to  calculating 
the  impact  of  the  final  regulation  on 
small  entities  subject  to  its  requirements 
utilizes  the  same  data  and  methodology 
outlined  in  Part  VII  above.  The  analvsis 
that  follows  focuses  on  the  economic 
impact  of  the  final  rule,  relative  to  a  jire- 
.statute  baseline,  for  small  dejiository 
institutions,  credit  unions  and  non¬ 
depository  IMBs. 

The  .Small  Business  Administration 
classifies  commercial  banks,  savings 
institutions,  credit  unions,  and  other 
dejKisitory  institutions  as  small  if  they 
have  assets  less  than  Sl7.'i  million,  and 
cla.ssifies  other  real  estate  credit  firms  as 
small  if  they  have  less  than  $7  million 
in  annual  revenues.""  All  creditors  that 
extend  real  estate  credit  .secured  bv  a 
first  lien  on  a  dwelling  are  affected  bv 
the  final  rule.  As  shown  below,  the  vast 
majority  of  small  banks,  thrifts,  credit 
unions,  and  IMBs  originate  such  loans. 

The  e.stimates  jirovided  here  are  based 
ui)on  data  and  statistical  analv.ses 
performed  by  the  Bureau.  3’o  estimate 
counts  and  properties  of  mortgages  for 
entities  that  do  not  report  under  IIMDA, 
the  Bureau  has  matched  IIMDA  data  to 
Call  Rejiort  data  and  NML.S  and  has 
statistically  projected  estimated  loan 
counts  fortho.se  depository  institutions 
that  do  not  report  the.se  data  either 
under  HMDA  or  on  the  NCTIA  call 
report.  These  projections  use  Poisson 
regressions  that  estimate  loan  volumes 
as  a  function  of  an  institution's  total 
assets,  employment,  mortgage  holdings 
and  geographic  presence. 

Of  the  roughly  17,482  depositorv 
institutions,  credit  unions,  and  IMBs, 

12. .'588  are  below  the  relevant  small 
entity  thresholds.  Of  these,  9,373  are 
estimated  to  have  originated  mortgage 
loans  in  2011.  The  Bureau  has  loan 
counts  for  credit  unions  and  IIMDA- 
reporting  Dls  and  IMBs. 


"^'13  CFKCh.  1. 
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i  Tabic  1 :  Counts  and  Originations  of  Creditors  by  Type 


- 1 

1 

Small 

Eu  titles 

Entities  Tliat 
Originate  Any 
Mortgage 
Loans'* 

Small  Fjutities 
that  Originate 
Any  Mortgage 
Loans 

3.601 

6.30T** 

3.466* 

__  CategoiT 

Comiuercial  Bankin 


Credit  Uiiio! 


Total  IT. 462 


Source:  2011  HMDA.  Dec  3 1 , 201 1  Bartk  and  Tliril!  Cal!  Reports,  Dec  3 1 .  20 1 1  NC:UA  Call  Reports,  Dec  3 1 , 
2011  XML  SR  Moitaage  Call  Repoils. 


‘For  fiMDA  repoiters,  ioair  corutts  lioiri  HMDA  201 1.  For  msti rations  that  are  nor  HMDA  reporters,  loan  counts 
projected  based  on  Call  Report  data  fields  and  coiuits  for  HMDA  reporters. 

'^Entities  are  chaiacterized  as  oriainatine  loans  if  tliev  make  one  or  more  loans. 


'  Does  not  include  cooperativas  operating  in  Puerto  Rico.  The  Bureau  has  limited  data  about  these  institutions  or 

tlieii  mortgage  activip’. _ 

^XMLSR  Moilgage  Call  P.epoil  (MCPA  for  2011.  All  MCR  rejxMters  that  wiginate  at  least  one  loan  w  that  ha\'e 
positive  loan  amounts  are  considered  to  be  engaged  in  real  estate  credit  (instead  of  purely  mortgage  brokers).  For 
institutions  with  missing  revenue  values,  the  probability  tliat  instirution  was  a  small  entity  is  estimated  based  on  the 
count  and  amount  of  onginations  and  tlte  count  and  amount  of  brokered  loans. 


*  Data  do  not  distinguish  nonproiit  from  for-proSt  oiganizatiais.  but  Real  Estate  Credit  presumptively  includes 
iiontirofit  oraanizatioiis. 


Although  most  dopository 
institutions,  c.nulit  unions,  ami  IMBs  aro 
affooted  by  tlio  final  ndo.  tho  Inirdon 
oslimalos  Ixdow  show  lliat  tin;  ndo  doos 
not  have  a  significant  impact  on  a 
snlislantial  ninnlior  of  small  ontitios.  As 
disenssod  above,  tho  oconomic  imjiacls 
incliulo  projiaring  and  sonding  copies  of 
appraisals  and  other  written  valuations 
and  the  costs  of  reviewing  the  ride, 
training  emplovees.  and  updating 
consumer  disclosures  concerning 
appraisals. 

Consistent  with  the  assumptions  in 
the  analysis  of  the  previous  section,  the 
Bureau  believes,  based  on  its  outreach 
jji'ior  to  the  |noposal.  that  currently  it  is 
routine  business  jiractice  for  apjiraisals 
to  he  .sent  to  consumers  for  all  first-lien 
transactions  tliat  result  in  an  origination 
and  that  copies  of  ajipraisals  and  other 
valuations  conducteil  for  apjilications 
that  do  not  result  in  a  loan  are  not  .sent 
to  consumers.  'I’he  Bureau  also  believes 
that  a  second  appraisal  is  typically 
conducted,  and  is  .sent,  for  any  property 
with  a  loan  size  eipial  to  or  above 
.SBOO.OOO.  Further,  apjirai.sals  are 
considered  to  he  of  inadeijiiate  iiuality 
10  percent  of  the  time,  necessitating  a 
.second  ajijiraisal. ' 


'-"All  olluir  iissiiinplions  rusHnlinf*  costs  iin;  tho 
siinu!  as  tlio.si!  used  in  tlio  anaivsis  uiuler  .Sitclion 
101!2(l>)(2).  TIu!S(!  include  (he  lollowinf; 
assuinplions  re<4ardine  wages  based  on  the  Bureau 
of  Labor  .Statistics  Occupation  Lm|)loyinenl  .Survey 
201 1:  at  d<!positorv  institutions,  loan  olficer  wages 
an;  assiinuKl  to  Sai.tiO  per  lionr.  lawyer  wag(!S  an; 


Under  these  a.ssnmptions,  the  total 
costs  for  .small  dejiository  institutions, 
credit  unions,  and  small  IMBs  of 
jiroviding  copies  of  the  iippraisals  iind 
other  written  valuiitions  and  any  one¬ 
time  costs  for  reviewing  the  regnliition 
and  training  employees  are  estimated  to 
he  roughly  S4.()4  per-loan  originated.'-' 
Across  all  small  entities,  the  co.sts  of  the 
rule  amount  to  a  fntetion  of  a  percent  of 
the  revenue  or  profits  from  origination 
activity.'-^ 

Certification 

Accordingly,  the  undersigned  certifies 
that  this  final  regulation  will  not  have 
a  significant  economic  impact  on  a 
siihstcintial  numher  of  small  entities. 


S77.:)l  per  hour,  and  coinplianc(!  oHic(!r  wages  arc 
sat). 41  p(!rlu)ur.  At  non-deposilory  instilutions. 
loan  oiliccr  wages  are  assumed  to  la?  522. 1(>  per 
liour.  lawyer  wagtis  are  assumed  to  lx?  S7!i.it:t  |)(!r 
hour,  and  cismplianct!  oliici-r  Wiiges  are  S24.(>()  per 
liour.  ’I’liesi!  rales  art!  then  increased  to  reilecl  llial 
wages  r(!pr(!seul  (iti.ti  piirctiut  ol  iui  emplovi!e’s  tol;il 
com|)(!nsation. 

As  notiid  iiltove.  costs  per-loiin  diller  hv 
institution  cla.ss  l)i!caus(!  tlii!  iiuml)(!r  ot  loans  and 
loan  otlicers  ptii-inslitution  diiler  ai:ross  institution 
cliisstis. 

Industry  exptnts  tistimate  tliat  gross  revenues 
pi!r  loan  iire  approximately  :t  piircent  ol  iirigination 
amount.  Tlie  MBA's  Mortgage  Banktirs  I’erldrmance 
K(!|)ort  reports  tliat  in  tho  4th  tpiartt!!' ol  201  ft  IMBs 
and  subsidiaries  reported  that  total  |)roduction 
operating  expenstis  wiire  $4.0.20  per  Itian.  iiver.ige 
profits  were  S1.0K2  per  loan,  iind  average  loan 
l>alam:e  was  5200.210. 


IX.  Paperwork  Keductinn  Act 

A.  Ovarviaw 

'rho  Buroau’s  information  collection 
nuiuirement.s  contained  in  thi.s  final 
rule,  and  idenlifitul  a.s  such,  have  been 
siihmitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under 
section  iJ.IOTjd)  of  the  Paperwork 
Reduction  Act  of  199.')  (44  II.S.C.  [RiOl 
at  saq.)  (Paperwork  Reduction  Act  or 
PRA).  Further,  the  PRA  (44  II.S.C. 
3.'j()7(a),  (a)(2)  and  (a)(3))  requires  tliat  a 
Federal  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  OMB  ajiproved  the  collection 
under  the  PRA  and  the  OMB  control 
number  obtained  is  displayed.  Finally, 
notwithstanding  any  other  provision  of 
law.  no  person  is  required  to  comply 
with,  or  is  subject  to  any  jienalty  for 
failure  to  comjily  with,  a  collection  of 
information  doos  not  display  a  cnrrentlv 
valid  OMB  control  numher  (44  II.S.C. 
3512). 

This  final  ride  contains  revised 
information  collection  retjuirements  that 
have  not  been  approved  by  the  OMB 
and.  tlioroforo,  aro  not  effective  until 
OMB  a])])roval  is  obtained.  The 
imiqiproved  information  collection 
retpiirements  contained  in  this  rule  are 
described  below.  The  Bureau  will 
publish  a  sejiarate  notice  in  the  Federal 
Register  announcing  the  submission  of 
these  information  collection 
retiuirements  to  OMB  as  well  as  OMB’s 
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action  on  those  sulnnissions:  including, 
the  (IMH  control  niunhor  and  ox])iration 
(lat(!. 

'I'lio  title  of  this  inlorination  collection 
is  ECOA  A])j)raisal  Final  Rule.  The 
Ireciuency  of  res])onse  is  on-occasion. 

The  final  rule  amends  12  (iFK  ])art  1002. 
l^iual  Credit  Opportnnitv  (Kegnlation 
U).  Regulation  13  curuMitly  contains 
collections  of  information  approved  hv 
OM13.  The  Bureau’s  OMB  control 
number  for  Regulation  B  is  3170-0013 
(Ecpial  Credit  Opportunity  Act 
(Regulation  B]  12  CFR  part  1002).  As 
described  below,  the  final  rule  would 
amend  the  collections  of  information 
currently  in  Regulation  B. 

'rbe  information  collection  in  the  final 
rule  is  recpured  to  jirovide  benefits  for 
consumers  and  is  mandatory.  Because 
the  Bureau  does  not  collect  any 
information  under  the  final  rule,  no 
issue  of  confidentiality  arises.  The  likely 
respondents  would  be  certain 
busines.ses.  for-profit  institutions,  and 
non])rofit  institutions  that  are  creditors 
under  Regulation  B. 

Under  the  final  ride,  the  Bureau 
generally  accounts  for  the  iiajierwork 
burden  for  the  following  respondents 
pursuant  to  its  enforcement/supervisory 
authority:  insured  depository 
institutions  with  more  than  $10  billion 
in  total  assets,  their  dijpository 
institution  affiliates,  and  certain  non¬ 
depository  institutions.  The  Bureau  and 
the  F'l’C  generallv  both  have 
enforcement  authority  over  non- 
de])ository  institutions  subject  to 
Regulation  B.  Accordingly,  the  Bureau 
has  allocated  to  itself  half  of  the  final 
rule’s  estimated  burden  to  non- 
depository  institutions.  Other  F^eileral 
agencies,  including  the  FTC,  are 
responsible  for  e.stimating  and  re])orting 
to  OMB  the  paperwork  burden  for  the 
institutions  for  which  they  have 
enforcement/sujiervision  authority. 

They  may  use  the  Bureau’s  burden 
estimation  methodology,  but  need  not 
do  so. 

Using  the  Bureau’s  burden  e.stimation 
methodology,  the  total  estimated  burden 
for  the  roughly  14.200  creditors 
originate  mortgages  and  therefore  are 
subject  to  the  final  rule,  including 
Bureau  resjiondents,  would  be 
ajiproximately  .‘519,000  hours  of  ongoing 
burden  annually  and  14, .‘500  hours  in 
one-time  burden.  Becau.se  creditors 
generally  already  ])rovide  con.sumers 
copies  of  a])])raisals  if  a  first  lien 
transaction  closes,  the  Bureau  a.ssumes 
that  there  are  no  reiiuired  software  or 
information  technology  ujigrades 
associated  with  implementing  the  rule 
for  providing  copies  of  apjiraisals  in 
transactions  that  are  consummated  or 
where  the  account  is  ojiened.  The 


Bureau  as.sumes  that  creditors  would 
make  a  one-time  tecbnologv  upgrade  to 
incorporate  additional  documents  into 
this  disclosure  practice  that  may  not  be 
currentlv  jirovided  to  applii:ants.  This 
estimate  also  accounts  for  tiim;  to 
riwievv  the  rule  and  for  staff  training. 
Under  the  final  rule,  creditors  will  lie 
reipnred  to  provide  applicants  with 
copies  of  these  documents,  such  as 
apiiraisals  developed  in  transactions 
that  are  not  consummated  or  where  the 
account  is  not  ojiened.  and  non- 
ajipraisal  valuations  develojied  for  first 
lien  transactions  (including  both  the 
estimated  10  percent  of  first  lien 
transactions  that  involve  a  valuation 
other  than  an  apjiraisal,  as  well  as  a 
portion  of  the  other  t)()  percent  of  first 
lien  transactions  where  a  valuation  is 
obtained  in  addition  to  an  apjirai.sal). 

The  Bureau  expects  that  the  amount  of 
time  reiiuired  to  implement  each  of  the 
reijuired  changes  for  a  given  institution 
may  vary  hasiul  on  the  size,  complexity, 
and  practices  of  the  resiiondent. 

B.  Information  (Jolloction  Bocjnironumts 
The  information  collection 
requirements  in  the  final  rule  consist  of 
the  jirovision  of  cojiies  of  ap])raisal.s  and 
other  written  valuations  to  applicants. 
Under  the  final  nde,  co]nes  of  all 
appraisals  and  other  written  valuations 
develo])ed  in  connection  with  a 
creditor’s  decision  on  an  a])])licant  for  a 
loan  to  he  securial  by  a  first  lien  on  a 
dwelling  mu.st  he  provided  to  the 
apjilicant  free  of  charge  promptly  upon 
com])letion,  or  three  business  days 
before  consummation  or  account 
opening,  whichever  is  earlier,  and  these 
cojiies  may  he  delivered  physicallv  or 
electronically.  Currently.  Regulation  B 
reipures  that  free  copies  of  appraisals  he 
jnovided  uiion  request.  F’rom  its 
outreach  jn  ior  to  the  jjrojiosal.  the 
Bureau  learned  that  it  is  customary  and 
in  many  cases  already  reiiuired  by  CSEs 
for  creditors  to  send  applicants  a  copy 
of  all  appraisals  if  the  first  lien  loan 
closes,  hut  firms  differed  in  their 
jiractices  of  sending  out  copies  of 
appraisals  for  such  loans  that  did  not 
close. The  outreach  prior  to  the 
pro])osal  stage  also  did  not  establish  that 
creditors  have  a  c.onsistent  jiractice  of 
providing  cojiies  of  valuations  other 
than  apjiraisal.s  in  fir.st  lien  tran.sactions. 
'rlierefore,  the  Bureau  considers  the 
incremental  paperwork  burden 
a.ssociated  with  the  final  rule’s 
information  collection  requirements  to 
he  the  cost  of  reviewing  the  rule,  .staff 
training,  the  one-time  technology 


'^■'Oulronch  convorsalioiis  prior  lo  Iho  proposal 
includocl  a  largo  hank,  a  trado  group  ol  sinallor 
do|>osilorv  in.stitutions.  and  an  IMIS. 


upgrade  described  above,  sending  out 
cojiies  of  non-appraisal  valuations  to 
applicants  for  first  lien  tran.sactions,  and 
sending  out  c.opies  of  appraisals  and 
other  written  valuations  to  consumers 
who  apply  for  loans  that  do  not  close 
hut  that  reach  the  stage  where  an 
appraisal  or  other  valuation  is 
conducted.  In  some  tran.sactions  in 
which  more  than  one  appraisal  or  other 
written  valuation  is  conducted — a 
.scenario  that  commenters  did  not  state 
was  frequent,  hut  which  nonethele.ss  is 
assumed  to  he  possible — sejiarate 
transmissions  to  the  apjilicant  would  he 
nece.ssary,  hut  only  if  they  c.annot  both 
he  provided  promptly  upon  their 
resjjective  completion  in  the  same 
package. 

While  the  final  rule  reqinres  the 
creditor  to  provide  a  short  written 
disclosure  concerning  the  ajipraisal 
process  within  three  Inisiness  days  of 
application,  this  disclosure  may  he 
classified  as  a  warning  label  siqijilied  by 
the  Federal  government.  Accordingly, 
this  requirement  is  not  “collection  of 
information”  for  purjioses  of  the  BRA.  [5 
CFR  1320. 3(c)(2). 

C.  Snnnnaiy  of  Estimaiod  Bnrdon  for 
Bnroan  Baspondants 

The  total  annualized  ongoing  burden 
for  the  dejiositorv  institutions  and  c.redit 
unions  with  more  than  $10  billion  in 
assets  (including  their  depositorv 
affiliates)  that  originate  mortgage  loans 
is  estimated  to  he  roughly  22.‘5,400  hours 
and  the  annualized  ongoing  burden  for 
all  non-de])ository  institutions  that 
originate  mortgage  loans  is  estimated  to 
he  approximately  171,300  hours.  'I’he.se 
respondents  are  estimated  to  incur  an 
additional  5,200  hours  and  4.000  hours 
in  one-time  burden,  resjiectively.  F'or 
purposes  of  the  BRA  analysis  under  this 
final  rule,  the  Bureau  would  assume 
roughly  85.700  ongoing  burden  hours 
and  2.000  one-time  hours  for  the  non- 
depository  institutions. 

The  Bureau  has  a  continuing  interest 
in  the  public’s  opinions  of  our 
collections  of  information.  At  any  time, 
comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  hurden, 
may  he  sent  to:  The  Consumer  Financial 
Brotection  Bureau  (Attention:  BRA 
Office),  1700  Street  NW..  Washington, 
DC,  20552,  or  by  the  internet  to 
CFPB_Pnblic_PB/\@(:fpl).p,o\'. 


'-■•llinro  may  be  a  small  additional  biirdcm  lor 
privately  insiireil  i:r(ulit  unions  estimated  to 
originate  inort^aeiis.  The  Bureau  will  assume  half  of 
tli(!  burden  on  tbe.st!  in.stitntions. 
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List  of  Subjects  in  12  (]FR  Part  10U2 

Ag(!(i.  Banks,  Banking,  (avil  rights, 
(Consumer  j)rote(:ti()n,  (Irodit,  Credit 
unions.  Discrimination,  Fair  lending. 
Marital  status  discrimination.  National 
hanks.  National  origin  di.scrimination. 
Penalties,  Race  discrimination. 

Religious  di.scrimination.  Rej)orting  and 
recordkeeping  retiuirements.  Savings 
associations.  Sex  di.scrimination. 

Authority  and  Issuance; 

For  tin;  reasons  set  forth  in  the 
preamble,  the  Bureau  amends 
Regulation  B.  12  CFR  part  1()()2.  as  set 
forth  below: 

PART  1002— EQUAL  CREDIT 
OPPORTUNITY  ACT  (REGULATION  B) 

■  1.  The  authority  citation  for  Part  1002 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  .5.t12.  ."i.oHl;  I.t  U.S.C]. 
1()911). 

■  2.  Section  1002.4  is  amended  bv 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§1002.4  General  rules. 
***** 

(d)  *  *  * 

(2)  Disclosiuvs  in  ninci ionic  form.  'I'lu! 
disclosures  recpiired  by  this  part  that  are 
nupiired  to  be  given  in  writing  may  be 
provided  to  the  applicant  in  electronic 
form,  subject  to  com])liance  with  the 
consumei  consent  and  other  ajiplicable 
jirovisions  of  the  Idectronic  Signatures 
in  Cdobal  and  National  Commerce  Act 
(E-Sign  Act)  (l.'j  U.S.C.  7001  ct  scq.). 
Where  the  disclosures  under 
§§  1 002..'5(b)(l ).  1 002..'l(b)(2). 

1002..'5(d)(l).  1002.5(d)(2).  1002.13,  and 
1002.14(a)(2)  accomjiany  an  ajijilication 
acc(!.ssed  by  the  a|)plicant  in  electronic 
form,  these  disclosures  may  be  provided 
to  the  applicant  in  electronic  form  on  or 
with  the  apjilication  form,  without 
regard  to  the  consumer  consent  or  other 
provisions  of  the  E-Sign  Act. 

■  3.  Section  1002.14  is  nu  ised  to  read 
as  follows: 

§  1002.14  Rules  on  providing  appraisals 
and  other  valuations. 

(a)  Providing’  appraisals  and  other 
valuations.  (1)  In  f’cneral.  A  creditor 
shall  ju'ovide  an  applicant  a  copy  of  all 
a])praisal.s  and  other  written  valuations 
developed  in  connection  with  an 
application  for  credit  that  is  to  be 
secured  by  a  fir.st  lien  on  a  dwelling.  A 
enulitor  shall  ])rovide  a  copy  of  each 
such  a])])raisal  or  other  written 
valuation  promptly  upon  completion,  or 
three  business  days  j)rior  to 
consummation  of  the  tran.saction  (for 
closed-end  credit)  or  account  opening 
(for  open-end  credit),  whichever  is 


earlier.  An  applicant  may  waive  the 
timing  recpiirement  in  this  paragra])h 
(a)(1)  and  agree  to  receive  any  co])y  at 
or  before  consummation  or  account 
oi)ening,  except  where  otherwise 
prohibited  by  law.  Any  such  waiver 
must  be  obtained  at  least  three  busiiuiss 
days  prior  to  consummation  or  account 
opening,  unless  the  waiver  pertains 
solely  to  the  applicant’s  recei])t  of  a 
copy  of  an  a])praisal  or  other  written 
valuation  that  contains  only  clerical 
changes  from  a  jjrevious  version  of  the 
ap])raisal  or  other  written  valuation 
provided  to  the  applicant  three  or  more 
l)usine.ss  days  prior  to  consummation  or 
account  oj)euing.  If  the  aj)])licant 
provides  a  waiver  and  the  transaction  is 
not  consummated  or  the  account  is  not 
ojiened,  the  creditor  must  prt)vide  these 
coi)ies  no  later  than  30  days  after  the 
creditor  determines  consummation  will 
not  occur  or  the  account  will  not  be 
ojiened. 

(2)  Disclosure.  For  apj)lications 
subject  to  paragraph  (a)(1)  of  this 
section,  a  creditor  shall  mail  or  deliver 
to  an  apj)licant,  not  later  than  the  third 
business  day  after  the  creditor  receives 
an  ai)plicatiou  for  credit  that  is  to  be 
.secured  by  a  first  lien  on  a  dwelling,  a 
notice  in  writing  of  the  a])])licant's  right 
to  receive  a  copy  of  all  written 
ajjpraisals  developed  in  connection 
with  the  application.  In  the  case  of  an 
application  for  credit  that  is  not  to  h(! 
secured  by  a  first  lien  on  a  dwelling  at 
the  time  of  application,  if  the  creditor 
later  determines  the  credit  will  be 
secured  by  a  first  lien  on  a  dwelling,  the 
creditor  sliall  mail  or  deliver  the  .same 
notice  in  writing  not  later  than  the  third 
business  day  after  the  creditor 
determines  that  the  loan  is  to  be  secured 
by  a  fir.st  lieu  on  a  dwelling. 

(3)  Reimbnrseinent.  A  creditor  shall 
not  charge  an  a])])licant  for  juoviding  a 
copy  of  apjuai.sals  and  other  written 
valuations  as  rerpiired  under  this 
sei:tion,  but  may  reejuire  applicants  to 
pay  a  reasonable  fee  to  reimbur.se  the 
creditor  for  the  cost  of  the  appraisal  or 
other  written  valuation  unless  otherwise 
provided  by  law. 

(4)  Withdrawn,  denied,  or  incomplete 
applications.  The  recpiirements  set  forth 
in  j)aragraph  (a)(1)  of  this  section  apj)lv 
wheth(!r  credit  is  extended  or  denied  or 
if  the  application  is  incom])lete  or 
withdrawn. 

(5)  doilies  in  electronic  form.  The 
co])ies  rerjuired  by  §  1002. 14(a)(1)  may 
Im;  provided  to  the  a])])licant  in 
electronic  form,  subject  to  compliance 
with  the  consumer  consent  and  other 
applicable  provisions  of  the  Electronic 
Signatures  in  (dobal  and  National 
(Commerce  Act  (E-Sign  Act)  (15  l).S.(i. 
7001  et  seq.). 


(h)  Definitions.  For  ])ur|)oses  of 
paragra])h  (a)  of  this  section: 

(1)  donsnmmation.  The  term 
“consummation”  nuums  the  time  that  a 
consunuir  becomes  contractually 
obligated  on  a  closed-end  credit 
tran.saction. 

(2)  Dwelling.  'I’he  term  “dwelling” 
means  a  residential  structure  that 
contains  one  to  four  units  whether  or 
not  that  structure  is  attached  to  real 
property.  The  term  includes,  but  is  not 
limited  to,  an  indivijlual  condominium 
or  cooperative  unit,  and  a  mobile  or 
other  manufactured  home. 

(3)  Valuation.  The  term  “valuation” 
means  any  estimate  of  the  value  of  a 
dwelling  develo])ed  in  connection  with 
an  application  for  credit. 

■  4.  In  Appendix  C  to  Part  1002: 

■  A.  Paragra])h  1  is  revised. 

■  B.  Sam])le  Form  (’-9  is  revised. 

'I'he  revisions  read  as  follows: 

Appendix  C  to  Part  1002 — Sample 
Notification  kTirms 

1.  lliis  A|j|)(!n(lix  contains  Ion  sample 
notification  forms,  l-'orms  (i-1  tlirongli  Ci-4 
are  intemliul  for  use  in  notifying  an  a|)])licant 
tliat  adverse;  action  lias  been  taken  on  an 
ap|)lication  or  account  nnder  §§  1 1)1)2. !)(a)(1 ) 
and  (2)(i)  of  this  part.  Form  (’-.5  is  a  notice 
of  disclosure  of  tlie  right  to  recpiest  s])eciiic 
reasons  for  adverse  action  nnder 
§§  101)2. 9(a)(1)  and  (2)(ii).  Inirin  (i-O  is 
designed  for  nsi;  in  notifying  an  a])plicant, 
under  §  1002.t)(c)(2).  that  an  application  is 
inconijilete.  I'orms  C-7  and  (1-8  are  intended 
for  use  in  conm;ction  with  aiijilications  for 
hnsiness  criidit  under  §  1002. 9(a)(3).  Form  V- 
9  is  designed  for  use  in  notifying  an 
ap])licant  of  the  right  to  ree:eiv(;  a  copy  of 
a])i)raisals  under  §  1002.14.  l-’orm  ('-10  is 
designed  for  use  in  notifying  an  ap|)lii;ant  for 
nonmortgage  credit  that  the  creditor  is 
recjuesting  ap])licant  characteristic 
information. 

***** 

Form  (i-f) — Sample  Disclosure  of  liighl  To 
Receive  a  (iopr  of  Appraisals 

We  may  order  an  ajipraisal  to  determine 
the  projierty's  value  and  charge  yon  for  this 
ap])raisal.  We  will  ])rom])tly  give  you  a  cojiy 
of  any  appraisal,  even  if  vour  loan  does  not 
close. 

You  can  pay  for  an  additional  a))))rai.sal  for 
yonr  own  use  at  your  own  cost. 
***** 

■  5.  In  Sujiplomunt  1  to  Pait  1002 — 

Off  icial  Intor])i'otation.s: 

■  A.  Under  .Scc//o)7  1002.14,  Iho  heading 
i.s  revised. 

■  B.  Newly  designated  Section  1002.14 
i.s  revised. 

■  O.  Under  Appendix  C — Sample 
Notification  Forms,  jiaragrajih  1  i.s 
I'evised. 

The  revisions  read  as  follows: 
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Supplement  I  To  Part  1002 — Official 
Interpretations 

***** 

Sactian  1002. 1 -4 — liiilcs  an  Providing 
/\l)pr(iis(ds  and  \'(dn(dians 

I4(a]  Providing  (ii)pr(ns(ds  and  otimr 
vcdiudions. 

1.  Mnllipio  applicants.  ll  tlKin!  is  more  than 
OIK!  a|)|)li(:anl.  liu;  written  disclosure  al)oiit 
written  appraisals,  and  tlu;  copies  of 
appraisals  and  otluir  writtrai  valuations,  luuid 
oidy  he  given  to  oik;  a])plicant.  I  lowevcir, 
tluise  materials  must  he  givcm  to  the  ])riinarv 
applicant  where;  one  is  r{;adily  a])])ar(;nt. 
Similarly,  if  there  is  more  than  one  a])))licant 
rorcr(;dit  in  the  transaction,  one  a])plicant 
may  ])rovide  a  waiver  under  §  l()()2.14(a)(  1 ). 
hut  it  must  he  the  jjrimary  applicant  whccre 
one  is  readilv  a])par(;nt. 

UlalU)  In  general. 

1.  Coverage.  .Section  1002.14  covers 
ajjplications  lor  credit  to  he  secur(;d  hy  a  first 
lien  on  a  dwelling,  as  that  li;rm  is  defined  in 
§  1002.14(h)(2),  whether  the  credit  is  for  a 
business  ])urpose  (for  exam])le.  a  loan  to  start 
a  business)  or  a  consumer  j)urpose  (for 
example,  a  loan  to  purchase;  a  home). 

2.  Henewals.  .St;ction  1002.14(a)(1)  a|;plies 
wh(;n  an  ap])licant  r(;{pu;sts  the  renewal  of  an 
(;xisling  (;xt(;nsion  of  cr(;dil  and  the;  cr(;dilor 
d(;v(;loj)s  a  new  ap])raisal  or  other  written 
valuation.  .S(;i:tion  1002.14(a)(1)  does  not 
a|)|)ly  to  the;  (;xt(;nt  a  cr(;ditor  us(;s  the 
a|)])raisals  and  oth(;r  written  valuations  that 
w(;r(;  ])r(;viously  d(;velo])(;d  in  conn(;t:tion 
with  the;  ))rior  (;xtension  of  credit  to  (;valuate 
the;  r(;new:d  r(;c|U(;st. 

;i.  Written,  hor  i)urpos(;s  of  §  1002.14.  an 
“appraisal  or  other  written  valuation" 
inclnd(;s,  without  limitation,  an  a|)))raisal  or 
other  valuation  r(;c(;ived  or  d(;v(;lop(;d  hy  the; 
cr(;ditor  in  ])ap(;r  form  (hard  copy); 
el(;ctronically.  sucli  as  (11  or  email:  or  hv  anv 
oth(;r  similar  media.  .S(;(;  S  10t)2.14(a)(.a) 
ri;garding  the  jjrovision  of  copies  of 
a])praisals  ami  other  written  valuations  to 
a|)])licants  via  (;lectronic  m(;ans. 

4.  Timing.  Section  1002.14(a)(1)  r(;c]uir(;s 
that  the  creditor  "])ro\'id(;"  copi(;s  of 
ajjpraisals  and  oth(;r  written  valuations  to  the; 
a))plicant  "]jromptly  u]jon  com]jletion,"  or 
no  later  than  three  husin(;ss  davs  h(;for(; 
consummation  (for  closi;d-end  c:r(;dit)  or 
account  opening  (for  open-end  cn;dit). 
wlnclu;vei'  is  (;arli(;r. 

i.  For  jmrposes  of  this  timing  r(;(piirenu;nt. 
“|)rovide”  m(;ans  “deliver.”  Di;livery  occurs 
lhr(;(;  husinc;ss  days  after  mailing  or 
deliv(;ring  the  copies  to  the  last-known 
address  of  the  apjdicant,  or  when  (;vid(;nc(; 
indicat(;s  actued  r(;c(;ii)t  hy  the;  a])])licant, 
which(;ver  is  (;arlier.  D{;liv(;ry  to  or  actual 
rec(;i})l  hy  the;  ai)i)licant  hy  (;leclronic  nu;ans 
must  com])ly  with  the  F-.Sigu  Act.  as 
|)rovid(;d  for  in  §  l()()2.14(a)(.T). 

ii.  The  a])])lication  and  nu;aning  of  the 
“l)romi)tly  u)K)n  compl(;tion"  standard 
dep(;nds  u])on  the;  facts  and  circumstances, 
including  hut  not  limil(;d  to  wh(;n  the; 
cr(;ditor  rec;(;ives  the  ap))raisal  or  oth(;r 
written  valuation,  and  the  (;xtent  of  any 
r(;view  or  r(;vision  after  the  {;r(;ditor  r(;ceiv(;s 
it. 

iii.  “Ciomplcrtion”  occurs  when  the  last 
version  is  rec(;ived  hy  tlu;  cr(;ditor,  or  when 


the  cr(;ditor  has  review(;d  and  accepted  the; 
appraisal  or  oth(;r  written  valuation  to 
inchuh;  any  changes  or  corr(;ctions  r(;(]nir(;d. 
whichev{;r  is  lat(;r.  See  (dso  comment 
14(a)(l)-7. 

iv.  In  a  transaction  that  is  h(;ing 
consununat(;d  (for  clos(;d-(;nd  cr(;dii)  or  in 
which  the  account  is  h(;ing  o])en(;d  (for  o])(;n- 
end  cr(;dit).  if  an  a|)praisal  or  oth(;r  writt(;n 
valuation  has  h(;(;n  d(;v(;loped  hut  is  not  y(;t 
compl(;t(;,  the  d(;adlin(;  for  ])roviding  a  copy 
of  three;  husin(;ss  days  h(;fore  consummation 
or  account  o]u;ning  still  ap])li(;s.  unless  the; 
a))|)licanl  waiv(;d  that  deadlim;  as  ])rovided 
und(;r  l()()2.14(a)(l ).  in  which  case;  tlu;  e:e)pv 
must  he;  pre)viele;el  at  eer  hefeere  e:e)nsummatie)n 
e)r  ae:e;e)unt  e)])ening. 

V.  Eve;n  if  the;  transaediem  will  ne)l  he; 
e:e)nsummate;el  (fe)r  e:le)se;el-e;nel  e;re;elit)  eer  the 
iie;e:e)unl  will  not  he;  e)])e;ne;el  (lor  ope;n-e;nel 
e;re;elil).  the;  e:e)])y  must  he;  preevieleel  “pre)m])tlv 
ujee)!!  e;e)m])le;tie)n”  as  pre)viele;el  feer  in 
§  l()02.14(a)(l ),  unless  the  applie:ant  has 
waive;el  tluit  ele;aelline;  as  pre)viele;el  unele;r 
§  l()()2.14(a)(l ),  in  which  e;ase;  eis  pre)viele;el  feir 
in  §  1002. 14(a)(1)  the;  e:e)py  must  he;  ])re)viele;el 
te)  the;  a|)])lie:ant  ne;  hite;r  than  .30  elays  after 
the;  e:re;elite)r  ele;te;rmine;s  the;  tran.saedieni  will 
ne)t  he;  e;e)nsummale;el  eer  the;  ae:e;e)unt  will  ne)l 
he;  e)])e;ne;el. 

5.  Promptly  upon  completion-examples. 
Examples  in  whie:h  the;  "premiptlv  u])e)n 
e:e)m]ile;tie)n”  staneleirel  we)idel  he;  siitisfie;el 
ineduele.  hid  are;  ne)t  limite;el  te>.  the)se;  in 
suhpanigra|)hs  i.  ii.  emel  iii  he;le)w.  Exam|)le;s 
in  whie;h  the;  "preimiitly  upon  e:e)mple;tie)n“ 
staneleirel  weiulel  neit  he;  satisfie;el  ine;luele,  hut 
are;  not  limiti;el  to,  theise;  in  suhpiinigraphs  iv 
iinel  V  he;le)W. 

i.  Sending  a  copv  of  an  appraisal  within  a 
week  of  completion  with  snfficient  time 
hefore  consummation  (or  account  opening  for 
open-end  credit!.  On  elay  1,3  after  re;e;e;ipt  eif 
the;  a))i)lie;atiem.  the;  eaeeliteir's  unelerwriting 
elepeirtment  re;vie;ws  an  iipiiniisal  anel 
ele;te;rmini;s  it  is  ae:e;e;])tahle;.  One;  week  later, 
the;  e:re;elite)r  semis  a  e:e)py  eif  the  apjiraisal  lei 
the;  apidie:ant.  The;  applie:ant  aedually  re;e:e;ives 
the;  e:e)py  meire;  tlum  three;  husine;ss  elays 
heefeire;  the;  elate;  eif  e:onsummation  (eir  ae:e;e)unt 
eipening).  The;  creelitor  has  jirovieleel  the;  ceipv 
eil  the;  ajipraisal  pre)m]itly  upem  eieimpletion. 

ii.  Sending  a  copy  of  a  revised  appraisal 
within  a  week  after  completion  and  with 
snfficient  time  hefore  consummation  (or 
account  opening  for  open-end  credit}.  An 
ajijiraisal  is  he;ing  re;vise;el,  anel  the  e:re;elite)r 
eleies  neit  re;e:e;ive;  the;  re;vise;el  ap|irai.sal  until 
elay  4.3  after  the;  ajiplicatiein.  whe;n  the; 
e:re;elite)r  imme;eliate;ly  ele;te;rmine;s  the;  re;vise;el 
ajijiraisal  is  ae:e;e;])t:ihle;.  A  we;e;k  late;r.  the; 
e:re;elite)r  se;nels  a  e;e)py  eif  the  re;vise;el  apjiraisal 
tei  the;  iip]ilie:ant,  iinel  eleies  neit  seinel  a  e;ei)iy 

eif  the;  initial  apjiniisal  tei  the;  ap]ilie:ant.  The; 
applie;anl  actually  re;e:e;ive;s  the;  e:ei]iy  eif  the; 
re;vise;el  iipjiraisal  lhre;e;  husiness  elavs  he;feire; 
the  elide;  eif  e:einsummidiein  (eir  aeiceiuid 
eijieiiiiig).  The;  e:re;elileir  has  preiviele;el  the 
iipjiniisiil  e:ei]iy  preimptly  u|iein  e:einii)le;liein. 

iii.  Sending  a  copv  of  an  AVM  report 
within  a  week  after  its  receipt  and  with 
sufficient  time  hefore  consummation  (or 
account  opening  for  open-end  credit}.  The; 
e:re;eliteir  re;e:e;ive;s  an  auteimaleel  valuatiem 
inoelel  (AVM)  repeirt  ein  elav  3  after  re;e;e;ipt  of 
tlie;  ii|i]}lie;idiein  iinel  treats  the  AV^'M  repeirt  as 


e:eimple;te;  when  it  is  re;e;e;ive;el.  On  elay  12  afteir 
receiijit  eif  th<;  ii]iplie:idiem  the;  e:re;eliteir  senels 
the;  ii|)]ilie:imt  a  e:o]}v  of  the;  valuatiein.  The; 
aiiplieiaid  aeduiilly  re;e:e;ive;s  the;  valuatiein 
meire;  than  thre;e;  husine;ss  elays  hefeire;  the;  elate; 
eif  ceinsummatiein  (eir  iie:i:eiunt  eipeming).  The; 
e:re;elitor  has  preiviele;el  the;  e:eipv  eif  the;  AVM 
re;|)eirt  preimjitlv  upem  e:eim]ile;tiein. 

iv.  Delay  in  sending  an  appraisal.  On  elay 
12  afle;r  re;e;e;i]il  eif  the;  ii]iplie;atiein,  the; 
e:re;eliteir's  unele;rwriting  elepartment  re;vie;ws 
an  ii]ijiriiisal  anel  eie;te;rmim;s  it  is  iie:e;e;]itiihle;. 
Altheiugh  the;  e:re;eliteir  has  ele;te;rmine;el  the; 
ii]}priiisal  is  e:eimple;te;.  the;  e;re;elitor  waits  to 
jireiviele;  a  e:o])y  tei  the;  iiii]ilie:iint  until  elay  42, 
whe;n  the;  e;re;ejileir  si:he;dule;s  the; 
consumniidion  (eir  iii;e:eiunt  opening)  tei  oe:e:ur 
ein  day  30,  Tho  e:re;eliteir  has  neit  jirovideiel  the; 
ceipy  eif  tlu;  ap]iriiisal  jireimptly  upem 
ceim]ile;tiein. 

V.  Delav  in  sending  an  AVM  report  while 
waiting  for  completion  of  a  second  valuation. 
The;  e:re;elitor  re;i;e;ive;s  an  AVM  ropeirt  on  elav 
3  iifle;r  iip|ilie:iitiein  anel  e:eimple;te;s  its  re;vie;w 
eif  the;  AVM  re;])eirt  the;  elay  it  is  re;i;e;ive;d.  The; 
e:re;eliteir  alsei  has  eirele;re;el  an  ajipraisal,  hut 
the;  initial  ve;rsiein  of  the;  ii|)|iraisid  re;e:e;ive;el 
hy  the;  e;re;elilor  is  feiunel  tei  he;  ele;fii:ie;nt  anel 
is  se;nt  feir  re;vie;w.  The;  cre;elileir  waits  30  eliivs 
tei  Jireiviele;  a  e:eijiy  of  the;  i;eimjile;le;el  AVM 
re;j)eirt,  until  the;  ajijiraisal  is  e:einijile;te;el  ein 
elay  33,  The;  e:re;eliteir  lhe;n  jireiviele;s  the; 
iijijilie;iud  with  e:eiiiie;s  eif  the;  AVM  re;jiort  iinel 
the;  re;vise;el  ajijiraisal.  While;  the;  iijijiraisal 
re;jieirt  was  jireiviele;el  jiroinjitly  ujiein 
e;eimjile;liein.  the;  AVM  re'jieirt  was  neit. 

(i.  W(nver.  .Se;e:tiem  1002.14(a)(1)  jieirmits 
the;  iijijilieiiint  tei  wiiive;  the;  timing 
re;ejuire;me;nt  if  the;  e:re;eliteir  jireiviele;s  the; 
e:eijiie;s  at  eir  Imfeire;  e;emsummiitiein  eir  ae:e:eiunt 
eijie;ning.  e;xe:e;jit  whe;re;  eitheirwise;  jireihihite;el 
hy  liiw.  Exe;e;jit  whe;re;  eitheirwise;  jireihihiteiel 
hy  law.  an  iijijilie;anl's  waive;r  is  e;ffe;e;tive; 
unele;r  S  1002.1 4(ii)(l)  in  e;ithe;r  eif  the; 
feilleiwing  twei  situatieins: 

i.  If.  nei  liile;r  than  thre;e;  husimiss  elavs  jirieir 
tei  eainsummatiein  eir  iu:e;eiunt  eijieining,  the; 
ajijilie:iint  jireivieleis  the;  creieliteir  an  affirmative; 
einil  eir  writton  stide;me;nt  waiving  the;  timing 
re;ejuire;im;nt  unele;r  this  rule;:  eir 

ii.  If.  within  thre;e;  husineiss  ehiys  eif 
ceinsummatiein  eir  iie;ceiunt  ojieming,  the; 
ajijilie:ant  jirovieleis  the;  cre;eliteir  an  affiriiiiitivi; 
eiral  eir  writtein  state;me;nt  waiving  the;  timing 
re;ejuire;me;nt  uneleir  this  rule;  anel  the;  waiveir 
jiortains  solely  tei  the;  iijijilie;imt's  re;e:e;ijit  eif  a 
e:ojiy  eif  an  ajijiraisal  eir  eitheir  writtem 
valuatiein  that  e:eintains  einly  e;le;rie:al  e;hange;s 
freim  a  jire;vieius  veirsiein  eif  the;  ajijiraisal  eir 
eitheir  writtem  vahnitiein  jiroviele;el  to  the; 
ajijilie:ant  thre;e;  eir  meire;  husineiss  elavs  jirieir 
tei  e:einsummaliein  eir  ae:e:eiunt  eijieming.  Feir 
jiurjieise;  eif  this  se;e:einel  tyjie;  of  weiiveir, 
reivisieins  will  einly  he;  e:einsiele;re;el  tei  he; 
e:le;rie:al  in  nature;  if  the;y  have;  nei  imjiae:t  ein 
the;  e;stimate;el  value;,  anel  have;  nei  imjiae.l  ein 
the;  e:ale:ulatiein  eir  meitheieleilogy  useiel  tei 
eleirive;  the;  eistimate;.  In  aelelitiein.  uneleir 

§  1002.14(a)(1)  the;  ajijilie;ant  still  must 
re;e;e;ive;  the;  ceijiy  eif  the;  re;visiein  at  eir  jirior 
tei  e:onsummatiein  eir  ae:e;eiunt  eijieming. 

7.  Multiple  versions  of  appraisals  or 
valuations.  Feir  jiurjieiseis  eif  (j  1002.14(a)(1), 
the;  re;fi;re;ne;e;  tei  “all"  ajjjiniisals  ami  eitheir 
writtein  vahudieins  eloeis  neit  reifeir  tei  all 
veirsieins  eif  the;  same;  ajijiraisal  eir  eitheir 
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valualioii.  H  a  cnulilor  has  rocchvcul  inultiplt! 
versions  oi  an  ai)praisal  or  ollun'  written 
valuation,  the  crculitor  is  reciuinul  to  provide 
only  a  copy  ol  the  latest  version  reccnved.  II. 
however,  a  cnulitor  already  has  providiul  a 
copy  of  oiu!  V(!rsion  ol  an  ap|)raisal  or  other 
writtcni  valuation  to  an  a])plicant.  and  tlu; 
cniditor  later  rec(!iv(!s  a  r(;vision  ol  that 
a|)|)raisal  or  other  written  valuation,  then  the 
creditor  also  must  providi;  the  applicant  with 
a  copy  ol  tin;  nwision  to  coin|)ly  with 
S  1002. 14(a)(1).  H  a  cnulitor  r(!ceives  oidy  oiu; 
V(!rsion  of  an  a])praisal  or  other  valuation  that 
is  d(!velo|)(!d  in  connection  with  the 
a])])licant's  ap])lication.  llum  that  v(;rsion 
must  h(!  provided  to  the  ap))licant  to  comi)ly 
with  1?  1002.14(a)(l ).  .S’cc*  u/.so  comment 
14(a)(l)-4  above. 

1 4(a  1(2)  Disclosinv. 

1.  Appraisal  iadupaadaara  ivqidivaiaals 
ant  (iffactnd.  Nothing  in  the  text  of  the 
disclosure  rcHjiiired  hy  §  1002.14(a)(2)  should 
l)(!  constriuul  to  affect,  modify,  limit,  or 
supersede  the  oiMuation  of  any  higal. 
nigulatory,  or  other  nuiuireimmts  or 
standards  relating  ti)  imhipemhauH!  in  the; 
conduct  of  ap|)rais(!rs  or  tlie  use  of  ajiplicant- 
ordenul  ap|)raisals  hy  creditors. 

14lall:i)  I{niad)ia'snawnt. 

1 .  Photocopy.  postnf>(;.  or  other  costs. 
(inslitors  may  not  charge  for  photocojiy, 
postage;,  or  oth(;r  costs  incurr(;d  in  providing 
a  co])y  of  an  ap])raisal  or  other  written 
valuation  in  accordance;  with  se;clie)n  14(ii)(1). 

2.  Ilcasoaahic  fee  for  reiaiharseauait. 
.Se;e:tie)n  1002.14(ii)(:{)  ele)e;s  ne)t  |)re)hihit  a 
e:re;elitor  frenn  impeesing  a  re;iise)nahle;  fee;  tei 
reind)urse;  the;  e;re;elite)r's  e:e)sts  e)f  the;  apjeraisiil 
eir  either  writte;n  veiluation.  sei  leing  ;is  the;  fe;e; 
is  neit  ine:re;iise;el  tei  e:e)ve;r  the;  exists  of 
jireivieling  exipies  eif  sue:h  ap]ir;usals  eir  either 
writtem  Viduatieins  unele;r  §  1002.14(a)(l ).  A 
e:re;eliteir  s  exist  imiy  ineluele;  an  aehninistnitiein 
fe;e;  eliargeel  tei  the;  e:ri;eliteir  hy  an  <i]ipniisal 
maniige;me;nt  eximpany  as  ele;iine;el  in  12 
l)..s.c;.  :i:i.')0(ll).  .Se;e:liein  1002.14(a)(3)  eleie;s 
neit.  heiwe;ve;r,  le;g<dly  eihligate;  the;  iip])lie;ant  tei 
])ciy  sueli  fe;e;s.  f’urlhe;r,  e:re;eliteirs  may  neit 
impose;  fe;e;s  feir  re;imhurse;me;nt  eif  the;  exists  eii 
an  ajiiiraisal  eir  eithe;r  valuatiein  whe;re; 
otimrwise  jireihiliiteel  hy  law.  heir  instemex;.  a 
e:re;eliteir  may  neit  eliarge;  a  exinsume;r  a  fe;e;  feir 
the;  perfeirimmex;  eif  a  se;exinel  a|ipriusal  if  the; 


se;exinel  iippniisal  is  re;epure;el  unele;r  1.3  ll..S.(;. 
I(i30h(li)(2)  anel  12  CI  K  102().3,3(e:). 

14(1))  Definitions. 

I4(hl( I )  (loasaaaaotioa. 

1.  State  law  }>overas.  \Vhe;n  ii  exinlnie:tual 
ohligatiein  ein  the;  exinsumi;r'.s  p:irl  is  e:re;ate;el 
is  a  miitte;r  tei  he;  ele;te;rmine;el  unele;r  appliexihle; 
law;  S  1002.14  eleie;s  neit  imike;  this 
ele;te;rniin:iiiein.  A  exintnieitual  eximmitment 
agre;e;me;nt,  feir  eixample,  tluit  unele;r 
a)iplie:ahle;  law  hinels  the;  exinsume;r  tei  the; 
e;ri;elit  te;rms  weiulel  he;  exinsununatiein. 
(xinsummiitiem.  heiwe;ve;r.  eleies  mil  eiexair 
nmrely  hi;e;imse;  the;  exmsume;r  has  maele;  seime; 
finanedal  investment  in  the;  Iransaeiliein  (feir 
example,  hy  jiaying  ci  nonrefunelahle;  fe;e;) 
unle;ss.  eif  exiurse;.  ap|ilie;alile;  law  heilels 
eillmrwise. 

2.  (Jredit  vs.  s(de.  (xinsumnuiliein  eloes  mil 
oexair  whe;n  the;  exinsume;r  he;exime;s 
exmlniedually  eximmilte;el  lei  a  sale;  Inmsaediein. 
unle;ss  the;  exmsumer  eilsei  he;exime;s  le;gidly 
eihligate;el  tei  aexx;pl  a  piirlieadar  e:re;elil 
iirnmgememt. 

I4lh)l2l  Dwelling. 

1.  "Motor  vehicles"  not  covered.  The; 
re;epure;me;nls  of  tj  1002.14  elei  neit  ajiply  tei 
"meileir  ve;hie:le;s”  iis  eleifineel  hv  12  ll.S.fi. 

.3.3 10(f)(1). 

I4(h)l:il  Valnatioa. 

1.  Vahiations — ex(anples.  Exam|)le;s  ei( 
valualieins  ineluele;  hut  iire;  neit  limite;el  lei: 

1.  A  re;peirl  |ire;pare;el  liv  :m  :i]i]innse;r 
(whe;lhe;r  eir  mil  liex;nse;el  eir  ex;rlifie;el) 
inedueling  the  eijipraiser's  eislimiile;  eir  eipiniem 
eif  the;  |ireipe;rly’s  vidue;. 

ii.  A  eloeaimenl  pre;pareel  hy  the  eax;elileir’s 
stall  that  assigns  value;  lei  the;  |ireipe;rly. 

iii.  A  re;|ieirl  a])]irove;el  liy  a  geive;rnme;nt- 
speinseireiel  e;nli;rprise;  feir  ele;se;riliing  lei  the; 
;ipplie:iml  the;  e;slimale;  eif  the;  |ireipe;rly's  Viilue; 
eleiveleipeel  iiursuani  lei  the  prei|irie;tiiry 
melheieleileigy  eir  me;e:hanism  eif  the 
geive;rnme;nl-.s|)einseire;el  e;nle;rprise;. 

iv.  A  re;|ieirl  ge;ne;rale;el  hy  use;  eif  an 
auleimalexi  valmitiein  meiile;l  lei  eisliimite;  the; 
property's  vidue;. 

V.  A  hreike;r  priex;  ei|iiniein  pre;piire;el  hy  a 
re;al  e;sl:ite;  hreike;r.  iige;nl.  eir  sales  iieirsein  lei 
e;slimiile;  the  preii)e;rly's  viilue;. 

2.  Attacinnents  and  e.xhihits.  The;  term 
"valualieiiT'  include;s  anv  allachme;nls  ami 


exhiliils  that  are;  an  inle;graleel  jiiirl  eif  the; 
valuatiein. 

3.  Other  dnemnentation.  Neil  all  eleieaimenls 
that  eliseaiss  eir  re;slale;  a  valuiition  eif  an 
ap]ilie:anl's  preiiierty  exinslitute;  a  “valuatiein’' 
feir  jiurpo.ses  eif  1 002.1 4(li)(3).  Hxample;s  eif 
eleieaummls  that  elise:uss  the;  vidmition  eif  the; 
:ip])licanl's  |irei|ie;rly  eir  may  refle;e;t  its  Vidue; 
hut  neim;lhe;le;ss  are;  neit  “vidualieins’’  ineluele; 
hut  iire;  mil  limileel  tei: 

i.  Inle;rnal  eleieiumenls  lluil  me;re;lv  re;sliile; 
the;  e;sliimile;el  v.due;  eif  the  dwelling  e:einlaineiel 
in  an  appraisal  eir  writle;n  valuiiliein  lie;ing 
]ireivide;d  tei  the;  ai)iilie:ant. 

ii.  Cieivernmenlid  agene:y  slate;me;nls  eif 
apiiiiiiseel  vedue  that  are;  puhlie:ally  aviiilahle;. 

iii.  I’uhlieily-availalile  lists  eif  Vidualieins 
(sueli  as  puhlisheel  sale;s  jirieies  or  morigiige; 
amenmts,  lax  iisse;ssments.  ami  re;tail  ])rie:e; 
nmges). 

iv.  Manufacturers'  inveiiexis  feir 
man u fact ure;el  heimes. 

V.  Repents  re;flee:ling  preipeirty  ins])e;e:lieins 
thill  elei  mil  |iroviele  an  eslimiile  eir  eijiiniein  eif 
the  Vidue;  eif  the  jiroperty  iinel  iire;  mil  use;el  lei 
eleve;leij)  an  estimate  eir  eijiiniein  eif  the  value; 
eiflhe;  preipe;rly. 

***** 

Appendix  O — Sample  Notification  Forms 

1.  Form  f’-.O.  If  not  eilherwise;  preiviele;el 
umle;r  either  applicahle  eliselosure; 
ri;epiire;nie;nls,  e:re;elileirs  may  ele;sigii  lhe;ir  eiwii 
feirm,  iielel  tei.  eir  meielify  the  meiele;l  feirin  lei 
re;fle;e:l  lhi;ir  ineliviehial  peilie:ie;s  and 
preie;e;elure;s.  heir  eixample;,  a  creieliteir  iiiiiy 
want  lei  aelel: 

i.  A  tele;|dieine;  numheir  that  a|i])lie;iints  iiiiiy 
e:all  tei  leiave  their  name  and  the;  adelress  lei 
whie:h  ii  e:eipy  eiflhe;  iip|iriiisid  eir  eilheir 
writtem  valuiitiem  shendel  he  semi. 

ii.  A  neitie;e;  eiflhe;  ceisl  the  ii]ipliciiul  will 
he;  reiepiireiei  lei  pay  the  eireieliteir  feir  the 
iippi'iiisiil  eir  eilheir  v'iiluatiein. 

lliileiel:  |imuiir\'  10,  2013. 

Rieihard  (iordray. 

Director,  Ihirean  of  Consumer  Financial 
Protection. 
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Presidential  Documents 


Memorandum  of  January  25,  2013 

Rulemaking  Concerning  the  Standards  for  Designating  Posi¬ 
tions  in  the  Competitive  Service  as  National  Security  Sen¬ 
sitive  and  Related  Matters 

Memorandum  for  tJie  Director  of  National  Intelligence  land]  the  Director 
of  the  Office  of  Personnel  Management 

'fho  Director  of  National  Intelligence  and  the  Director  of  the  Office  of  Per¬ 
sonnel  Management  shall  jointly  propose  the  amended  regulations  contained 
in  the  Office  of  Personnel  Management’s  notice  of  proposed  rulemaking 
in  75  Fed.  Reg.  77783  (December  14,  2010),  with  such  modifications  as 
are  necessary  to  permit  their  joint  publication,  without  prejudice  to  the 
aidhorities  of  the  Director  of  National  Intelligence  and  the  Director  of  the 
Office  of  Personnel  Management  under  any  Executive  Order,  and  to  the 
extent  permitted  by  law. 

This  memorandum  is  not  intended  to,  and  does  not,  create  any  right  or 
benefit,  substantive  or  procedural,  enforceable  at  law  or  in  ecpiity  by  any 
parly  against  the  United  Stales,  its  dejiartments,  agencies,  or  entities,  its 
officers,  employees,  or  agents,  or  any  other  person. 

The  Director  of  the  Office  of  Personnel  Management  is  hereby  authorized 
and  directed  to  publish  this  memorandum  in  the  Federal  Register. 


rilE  WHITE  HOUSE, 
Washington,  Jannarv  25,  2013. 
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streamline  disaster  assistance 
for  Hurricane  Sandy,  and  for 
other  purposes.  (Jan.  29, 
2013;  127  Stat.  4) 
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